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WATTS V. KBLLAR et aL 

(Carcult Court of Appeals, Elghth Circuit May 1, 1893.) 

No. 188. 

1. CoNTEACTB— Construction— Mortgages—Equitt Jurisdiction. 

A written contract provlded tliat, if complainant would buy a certain 
lot oi a tlilrd person for $7,000, défendants would, at the end of a year, 
buy It of complainant for $7,700, If the latter elected to sell. Complainant 
purchased tlie lot accordlngly, and at tlie end of a year tendered a deed 
to flefcmdants, and afterwards brought a blU alleging that the trans- 
action was well understood to be in the nature of a loan, wlth a réser- 
vation that complainant might retain the land If he should so elect Tho 
bill prayed that a decree be made for $7,000, with Interest; that a lien 
on the land be declared, and, if the sum were not pald, that the lien befo re- 
closed; and for gênerai relief. Held, on a demurrer to the bill, that the al- 
légations as to the nature of the transaction must be taken as true, and 
the contract held to be a mortgage, which a court of equity had juris- 
diction to foreclos.3; and that complainant would not, therefore, be remit- 
ted to an action at law. 

S. Same — Spkcipio Performance. 

If the allégation as to tlie nature of the contract were disregarded, then 
the contract on its face was an option to sell supported by a euilicient 
considération, and was epecifically enforceable In equity. 

8. Specific Performance — Mutuadity of Kight. 

The rule that want of mutuality in the right to spécifie perfonnance 
will prevent enforcement by ono party has no appUcation to a contract 
which is an option to seU real estate at a specifled price. 

Appeal from the Circuit Court of the United States for the 
Ea.steru J)istrict of Arkansas. 

In Equity. BUI by Edmund Hanney Watts against James M. 
Kellar and E. W. Eector for the recovery of money, the déclara- 
tion and enforcement of a lien on real estate, and for gênerai re- 
lief. The court below sustained a demurrer to the bill, and dis- 
missed the cause, from which decree complainant appeala. Re- 
versed. 

Y.56F.no.l — 1 
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Statement by CALDWELL, Circuit Judge: 

Thls STiit grows ont of the folio wing contract: 

"Hot Sprlngs, Ark., November 17th, 1890. 

"We, the tmdersigned, James M. Kellar and E. W. Itectoi-, of Uie city of 
Hot Springs, state of Arkansas. agrée with Edmond Haiinoy Watts, of 
Ijondon, Kngland, that if the sjdd Edmond HaJiney Watts will purchasc of 
Albert B. Gaines, of said clty of Hot Sprlngs, lot twelve (12) in bloek ono hun- 
dred and twenty-six (12(>) of said city for tlie sum of seven thovisand dollars, 
we, the said James M. Kellar and E. W. Rector, at the expiration of one 
year from the date liereof, will buy from the said Edmond Hanney Watts 
said lot, if ho sees proper at that time to sell it, and pay him tlie sum of 
seven thousand seven himdred dollars therefor, Icss the amount received for 
rent or o.ther account from said property by said Watts dm-ing liis ownership 
of the same. And It is understood and agreed that if we purchase said prop- 
erty we heroby bind ourselves to accept such title of the same as the said 
Watts gets from the said Gaines. "Witness our hauds the day and year above 
written. .Tames Ù. Kellar. 

"E. W. Rector." 

The bill allèges "that the spirit and iutent of said contract was as follows: 
That défendants and others being extremely anxious at the time to control 
the title of the lot therein described for business purposes, and, knowing 
that your orator had the présent means of accomplishing that object, induced 
him to purchase tlie said lot for thelr use and beucfit, with the distinct under- 
standing and agreeraent on their part that if, at tlio end of one year, your 
orator should request the same, tliey would pay him therefor in cash the 
amount so advanced, with interest at the rate of ten per cent, per annum 
from date until paid. It was well understood that the transaction was in the 
nature of a loan by your orator to défendants, with a resenration that your 
orator shoiild be authorized to retain the property if he should so elect. 
That, in order to induce your orator to malve the necessary advance, the dé- 
fendants represented to your orator that la this way he would be sure to 
receive his interest for his money, which was ail he desired, with the addi- 
tional advantage of holding the property If he tliought It best. Your orator 
further States that at the end of the year stipvilated in said contract he no- 
tifled the défendants that he should require the repayment of said money 
In accordance with its terms, and tendered to them a deed therefor, convey- 
iug to them the said lot, duly executed in accord.ance with law. Défendants 
hâve failed and refused to comply wilh the terms of said contract by accept- 
ing said deed, or by the payment of said sum of money justly due your 
orator. Your orator is advised that he is entltled to a judgment against the 
défendants for the amoimt of the said seven thousand dollars ($7,000) so ad- 
vanced by him, with Interest at the rate of ten per cent, per annum from 
the date of said contract till date, and that to secure the payment of the 
amount he has a lien in and upon said lot number twelve, in said block num- 
ber one hundred and twenty-six, and that your orator holds said lot in trust 
for the benefit of the défendants. And your orator now brings into court 
said deed from himself and wife, conveying to the défendants the title to said 
lot number twelve, in block number one hundrod aud twenty-six, dcrived 
from said Gaines under the lerms and conditions of said contract, which was 
fully and in good faitli complied with at the time by your orator. Ho prays 
that a decree be entorod in his favor and against tlio défendants in the sum 
of seven thousand dollars, with interest at tho rate of ten per cent, per an- 
num from the ITth day of Novoraber, 1890; that to secure the said amount 
a lion be estaljlished and deelared in his favor in and upon the said lot number 
tWL'lve, in said block number one hundred and twoniy-six, in said city of Hot 
Spi-ings, and, unless the same be paifl within a sliort time, to be fixed by the 
court, may the equity of rédemption of the deft'ndants hi said lot be barred 
and foreclosed, and may the same be sold under proper orders of this honor- 
able court, and the proceeds of such sale be applied to tlie satisfaction, as 
near as may be. of this decree, and the surplus, if any, for the benefit of fho 
défendants; and to this end may said decree divest tlie title of said lot ont 
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ot your orator and vest the same in the défendants. And your orator prays 
further for costs and gênerai relief." 

The défendants intei-posed a demurrer to the bill upon the folio wlng 
grounds: "First, that the sald complalnant hath not In and for his said bUl 
made or stated such cause or such a case as entltles him in a court of equity 
to any relief; second, that the said bill doth not contain any matter of equlty 
wherein tliis court can ground any deerce, or f^ve to the plaintilï any relief 
against thèse défendants, or either of tliein; tliird, Uiat the allégations of 
said l>ill show that plaintiff hath a complète remedy in a court of law for 
alleged \Yr()ng done him, as shown by the allégations of his said bill; fourth, 
that the allégations in sald bill of complaint show that If the plaintiff hath 
any cause of complaint against thèse défendants, or either of tliem, it is in a 
court of law for a breach of contract, souading in. damages for such breach." 
The court below sustained the demurrer, and dismissed the bill, and the plain- 
tiff brought tlils appeal. 

C. S. CoUins, (F. T. Vaughan, on the brief,) for appellant. 

Before CALDWELL and SAÎŒOEN, Circuit Judges, and 
THAYER, District Judge. 

GALDWELL, Circuit Judge, (after stating the facts.) Upon 
the allégations of the bill the contract between the parties from 
its inception was, in equity, a mortgage. It is expressly averred 
in the bill that "it was well understood that the transaction was 
in the nature of a loan by your orator to défendants, with a réserva- 
tion that your orator should be authorized to retain the property 
if he should so elect" The necessary implication from the aver- 
ments of the bill is that the plaintijBf loaned the défendants $7,000, 
and that to secure the payment of the same the défendants caused 
the lot in question to be conveyed to the complainant by a deed 
absolute in form, upon the understanding and agreement that at 
the expiration of one year the complainant should hâve the option 
to retain the title to the lot in satisfaction of the loan, or to de- 
mand payment of the sum loaned, with 10 per cent, interest 
thereon, and, upon the payraent thereof, convey to the défendants 
the same title to the lot which he had received. This agreement, 
in equity, constituted a mortgage. Pom. Eq. Jur. §§ 1192-1196; 
Russell V. Southard, 12 How. 139. The demurrer admits the 
tnith of the averments in the bill. In this aspect of the case the 
bill may be regarded as one to foreclose a mortgage, and is sufflcient 
for that purpose. A foreclosure was the only remedy open to the 
complainant to bar the défendants' equity of rédemption in the 
property. Upon the facts stated the coraplainant's élection at 
the expiration of the year to retain the property in satisfaction 
of the loan would not hâve operated to bar the défendants' equity 
of rédemption. Russell v. Southard, supra. This equity of ré- 
demption would hâve remained, and could hâve been enforced, 
until barred by lâches or the statute of limitations. 

If we lay out of sight the allégations of the bUl which show the 
transaction was a loan of money, secured by a conveyance abso- 
lute in form, but in equity a mortgage, and détermine the rights 
of the parties by the letter of the written contract, the défend- 
ants are not benefited. By the terms of this contract the défend- 
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antfl, in considération tliat tlie plaîntifl would pay $7,000 for tlie 
lot, agreed to pay tlie plaintifl $7,700 therefor at tlie expiration 
of one year from the date of plaintifE's purcliase, if the plaintifE 
ehould tlien elect to sell tlie lot at that price. The considération 
for this agreement is expressed in the contract, and is sufficient. 
An option to sell land is as valid as an option to buy. When one 
holding a bnyer's option makes his élection to purchase, and ten- 
ders the money according to the ternis of the contract, it is the 
duty of the seller to accept the price, and exécute a deed to the 
purchaser for the property; and when one holding an option to 
eell elects to make the sale, and tenders a deed, it is the duty 
of the buyer to accept the deed, and pay the price. Such con- 
tracta are perfectly valid, and it is now well settled that a court 
of equity may decree a speciflc performance of thein. A suit for 
that purpose is, of course, subject to the gênerai rule that the 
spécifie enforcement of contracts for the purchase or sale of land 
is not a matter of course, but rests in the discrétion of the court, 
in View of ail the circumstances. But the rules by which the 
court will be guided, in a suit like this, in decreeing or refusing 
a spécifie enforcement are the same that they are in other suita 
for the speciflc enforcement of contracts relating to land. Cases 
may be found which hold that such contracta will not be specific- 
ally enforced, because the right to a spécifie enforcement is not 
mutual. The want of mutuality of right to a spécifie perform- 
ance of a contract, which Bometimes precludes its enforcement in 
equity, has no application to an option contract of the character 
we are considering, The purchaser of an option to buy or sell 
land pays for the privilège of his élection. It is that very privilège 
which the other party to the contract sells. In the absence of an 
agreement to the contrary, each party to a contract to buy or sell 
îand may hâve ît specifically enforced against the other, (Eavmond v. 
Land & Water Co., 4 C. C. À. 89, 10 U. S. App. 601, 53 Fed. Eep. 883,) 
but the very purpose of an optional contract of this nature is to 
extinguish this mutuality of right, and vest in one of the parties 
the privilège of determining whether the contract shaU be vitalized 
and enforced. An option to buy or sell land, more than any other 
fonn of contract, contemplâtes a speciflc performance of its terms; 
and it ia the right to hâve them specifically enforced that im- 
parts to them their usefulness and value. An option to buy or sell 
a town lot may be valuable when the party can hâve the contract 
specifically enforced, but, if he cannot do this, and must resort 
to an action at law for damages, his option ta most cases wiU be 
of little or no value. No man of any expérience in the law would 
esteem an option on a lawsuit for an uncertain measure of dam- 
ages as of any value. The modem, and we thiak the sound, doc- 
trine is that when such contracts are free from fraud, and are 
made upon a sufiicient considération, they impose upon the makers 
an obligation to perfonn them specifically, which equity wUl en- 
force. Pom. Cont. §§ 167--169, and notes; Willard v. Tavloe, 8 
WaU. 557; Brown v. Slee, 103 U.S. 828. In the case lastcited the 
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Biipreme court of the United Statea enforced, quite as a matter 
of course, the spécifie performance of a seller's option which waa 
in thèse terms: 

"It Is furtlier understood and agreed that, if sald executors désire It, said 
Broivn shall, at the expiration of five years stated In said contract of April 
25, 1871, repurchase the 130 acres of land in the clty of Des Moines at $25,- 
000. * * •" 

The opinion of the court was delirered by Chief Justice Waite, 
and discusses at length the sufflciency of the executors' notice of 
their élection to sell, and the question whether the tender of the 
deed was timely; but contains no intimation that the want of 
mutuality in the contract was any impediment to its spécifie en- 
forcement. The want of mutuality was too obvions to be over- 
looked, and the fact that it was not adverted to shows that, in 
the judgment of that court, the right to enforce the speeilic per- 
formance of such a contract was too well settled to require or 
justify any observation. Viewed in any light, the bill presented 
a case of équitable cognizance, and it was error to dismiss it. 

The decree of the circuit court is reversed, and the cause re- 
manded for further proceedings therein not inconsistent with this 
opinion. 



CENTRAL TEUST CO. OF NEW YORK v. UNITED STATES ROLLING- 
STOCK CO. et al. 

(Circuit Court, N. D. Illinois. May 16, 1893.) 

1. MORTGAGE — FORECLOSURB— DeCHBE — RlQHTS OP CrEDITOBS. 

Where a decree for the sale of the property of a corporation to satisfy 
a mortgage expressly provides that credltors claiming to hâve prior rights 
to the property may présent their claims to the court for adjudication be- 
fore distribution of the proceeds of the sale, such credltors bave no right 
to complain of the decree. 

3. Same— Sale of Mortgaged Property as an Entirbty. 

Upon foreclcsure of a mortgage upon the property of a manufacturlng 
corporation, It is proper to direct that the property be sold as an enlirety, 
whore It appears that a division of it into parcels would lessen its seîl- 

Inff value. 

In Equity. Suit by the Central Trust Company of New York 
against the United States KoUing-Stock Company, a manufacturlng 
corporation, and others, to foreclose a mortgage. A decree of fore- 
closure was entered, and a motion is now made to set the same 
aside. Decree modified. 

Lyman & Jackson, for complainant. 
Herrick & Allen, for receiver. 

Osborn & Lynde, for défendant United States Rolling-Stock Co. 
Gardner & McFadden, for Carnegie, Phipps & Co. 
Frank F. Reed, for Hibbard, Spencer, Bartlett & Co. 
A. L. Adams, A. F. & D. E. Seeberger, N. P. Willard, and N. A. 
Partridge, for White Lake Lumber Co. 
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JENIQNS, District Judge. NotwittLstanding tlie elaborate argu- 
ments presented updn the motion to set aside the decree of fore- 
closure and sale rendered in this cause on the 28tli of February, 
1893, I deem it improper at this time to consider the question of the 
validity of the receiver's certificates, or the question of the alleged 
diversion of the funds realized from the personalty to the beneflt of 
the reî'.Ity covered by the cornplainant's mortgage. It is very cloar 
to me that the interests of ail concerned, and especially of the gên- 
erai creditors, require that the property involved should no longer 
be permitted to deteriorate in value in the hands of the receiver, but 
should be sold for the benefit of ail concerned, if it can be done so 
that the conflicting claims of the parties may not be prejudiced. I 
can see no just purpose to be served by delaying the sale of the 
property, and I think that the rights of ail can be protected by the 
decree and proceeding tliereunder. 

So far as the Judgment creditors are concerned, they hâve, as 
judgment creditors, no just cause of complaint. The question of 
the priority of their judgments to the cornplainant's mortgage is re- 
ser\'ed by the decree, and their rights fully protected. I am in- 
clined, also, to think that ail rights of holders of receiver's certifi- 
cates, and the rights of gênerai creditors, are protected by the de- 
cree, and their claims with respect to the alleged diversion of funds 
to the betterment of the realty are reserved by the decree. But in 
order to place this beyond contention I hâve concluded to modify 
the decree by adding thereto, after the provision for the applica- 
tion of the proceeds of sale, the following: "AU creditors, whether 
by judgment, or as holders of receiver's certificates, or gênerai cred- 
itors, claiming that any funds derived from personalty hâve been 
improperly applied by the receiver to the benefit of the realty, shall, 
on or before the Ist day of June, 1893, file in this court a spécifie 
claim in that behalf, in the form of a pétition with apt allégations, 
as in the case of a pleading, which shall be answered or demurred 
to by the complainant within ten days thereaf ter ; and, if answered 
to, the évidence in support of the pétition shall be taken before the 
spécial master within ten days thereafter, and the évidence in be- 
half of the complainant within ten days after the évidence in be- 
half of the petitioners shall be closed, and any rebutting évidence 
within flve days after the cornplainant's évidence shall be closed; 
and the issues so joined shall stand for hearing forthwith. Thepro- 
\ision of the decree providing for the application of the proceeds of 
sale to the pajonent of the Consolidated flrst mortgage 5 per cent, 
debentures and coupons, and the provision that the purchaser at 
the sale may be allowed a crédit of an amount equal to the dis- 
tribntivo share of the proceeds of sale which would be payable npon 
the debenture bonds or other claims which, by the decree, the pur- 
chaser is authorized to présent to the spécial master, are hereby 
made subjcct to the prier payment of such amount, if any, as the 
court may decree, upon the hearing of such pétitions of creditors, 
to hâve been improperly diverted by the receiver to the beneflt of 
the realty covered by the cornplainant's mortgage; the court reserv- 
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ing to itself the power, in tenu time or at chambérs, to make such 
further orders respecting the paymeiit of the purchase price of the 
property upon the sale as may be necessary to eflectuate this modi- 
fication of the decree." 

I hâve not deemed it necessary to consider the Tarions technical 
objections to the hearing or the entry of tlie decree thereon, be- 
cause I consider that by this présent modification of the decree 
every right is preserved in its integrity, without necessitating any 
further delay in the sale of the property and the payment of the 
debts of the insolvent corporation. 

The objection that the decree improperly provides for the sale of 
the real estate as an entirety is, in my judgment, not well founded. 
A careful considération of the facts presented upon that subject 
convinces me that to eut up this tract, upon which the plant of the 
Company is located, into parcels, would be most unwise, and would, 
upon a sale, produce a less price than if sold as an entirety. 

It may be proper to add, with respect to the attack made upon 
the scheme of reorganization, that I hâve caref ully loolced into the 
évidence submitted upon that subject, and I find nothing that mili- 
tâtes with the entire good faith of the proceeding, and nothing op- 
pressive to the holders of receiver's certificates, or to the gênerai 
creditors. In dealing with such vast enterprises as that carried on 
by the défendant corporation, a reorganization in some such way as 
is attempted hère is the only feasible method of protecting the rela- 
tive rights of ail the parties interested. It can be done only by co- 
opération, and, in the absence of fraud or oppression, courts of 
equity are disposed to aid, rather than to thwart, such schemes of 
reorganization. The decree will be modifled as snggested, and the 
pétition to set aside the decree, and for a rehearing, wiU be denied. 



MARTIN V. RAINWATBR et al. 

(Circuit Court of Appeals, Eiglith Circuit. May 1, tS93.) 

No. 174. 

Ckbditoks' Bit,l — AsaroNMENT — Intervention— FiN-AL Decree, 

Certain insolvent debtors executed an assignment for tlie eqnal ben- 
eflt of ail their creditors to one wlio aceepted flie trust and toolî posses- 
sion of the property, but afterwards repudiated the trust, and converted 
part of the property. A nuniber of creditors tben filed a bill, and pros- 
ecuted tlio suit to a decree wliich cstablislied the validity of tlio assigii- 
mont, directed the assignée to account for ail property converted, and 
ordered its distribution among the plaiuUiï creditors. This decree was af- 
Jirmed on appeal, and, after the mandate was flled in the lov/er court, 
a judgment créditer who had not joincd in the creditors' suit flled his 
pétition of intervention therein. Hcld, that he was entitled to interveno 
and sharo in the assigned fund, for tlie only equity acquired by the 
suing creditors over one wlio did not join with tliem is one to requiro him 
to pay his proportionate part of the costs and disbursements. 

Appeal from the United States Court in the Indian Territory. 
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In Equity. This was a pétition of intervention by Edward Martin 
in a creditors' suit by Kainwater, Boogber & Ck). and otbers against 
Smith. & Frenoh. and others. A demurrer was sustained to his 
pétition, and he appeals. Eereraed. 

For a décision on the merits on an appeal in the creditors' suit, see 
1 0. 0, A. 304, 49 Fed. Rep. 40G, 4 U. S. App. 217. 

Statement by CALDWELL, Circuit Judge: 

J. L. Smith and Robert M. French were partners in the mercantile busi- 
ness in the Indian Terrltoiy, under the firm naine of Smith & French. They 
were in debt for goods purchased to carry on thelr business, and in October, 
1885, assigned thelr stocli of goods and other property to Joliiison Thompson, 
as trustée, for the equal benefit of aU their creditors. Thompson, the trustée, 
accepted the trust, and took possession of the property, some of which passed 
Into the name of Mrs. J. A. French, a daughter of the trustée, and wife of 
Robert M. French, one of the Insolvent partners. The trustée dld not ap- 
ply the trust property in payment of the debts of Smith & French, and 
finally denied the trust. Thereupon Rainwater, Boogher & Oo., Wear-Boogher 
Dry Goods Company, Wilson-O'Bear Grocery Company, Mueller Bros.' Furnl- 
ture & Carpet Company, and Orr & Ltodsley Shoe Company, creditors of 
Smith & French, flled thelr several bills In the United States court for the 
Indian Territory against Smith & French, Johnson Thompson, and Mrs. J. 
A. French, the object of which was to enforce said trust, and compel Thomp- 
son, the trustée, to accotmt for the assigned property, and to compel Mrs. 
French to account for such portion thereof as Thompson, the trustée, had 
tumed over to her. The causes were consoUdated and interlocutory, and 
final decreea were rendered ascertaining and flxing the amount due from 
Thompson, the trustée, and the amoimt due from Mrs. French for trust prop- 
erty received by her from the trustée, and directing the payment ont of said 
fund of the judgraents recovered by the several plaintilïs, and also the pay- 
ment of thelr attonieys' fées, amounting to $1,200. From Oiat decree Thomp- 
son, the trustée, and Mrs. French, appealed to this court, where the de- 
cree was modlfied by reduclng the amount for which Thompson was re- 
quired to account After the mandate of this court was filed in the lower 
court, Edward Martin, the appellant, filed hls pétition of intervention ta said 
cause, setting ont the previous proeeedings thereln, and all^iug tliat at the 
date of said assignment Smith & French owed Edward Martin & Co. $559.40. 
with interest, for goods purchased on crédit by said Smith & French; that 
the intervener Is now the owner of said Indebtedness, and lias recovered 
judgment therefor against Smith & French for the sum of $1,015.27, and 
$10.95 costs. The pétition avers that said assignment from Smith & French 
to Johnson Thompson was made for the equal beneflt of ail of said creditors 
of Smith & French, and the prayer of the pétition is that the petitioner shaU 
be permitted to sliare equally with ail the other creditors in the distribu- 
tion of the trust fund upon such terms as to costs and expenses as the court 
may direct. A demurrer was flled to this pétition, which was sustained, 
and the pétition dlsmlssed, and the Intervener appealed. 

Clifford L. Jackson and James P. Maginn, for appellant. 

N. B. Maxey, Isaac H. Orr, and Harvey L. Ohristie, for Orr-Linds- 
ley Sboe Ck>. 

W. T. Hutchin^, L. P. Sandels, and Joseph M. Hill, for Eaia-rater, 
Boogher & Co. and «tter appellees. 

Before CALDWELL and SAIÎBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge, (after stating tbe facts.) There is 
no room for contention as to the nature of the trust set up in the 
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bill in tihe original case, and establislied by the decree therein. The 
bill, in tenns, alleged that Smith & Frenoh assigned and transferred 
their property to Tliompson for the beneflt of their creditors, and 
that Thompson accepted the trust The bill was brought to es- 
tablish and enforce tiiat trust. The court decreed: 

"Tttat during the month of October, 1885, J. L. Smith and R. L. French, 
parties doing a gênerai merchandise business at Talequali, Indlan Territory, 
consulted together, and agreed to make an assignment of their assets, in 
trust for their creditors, to Johnson Thompson. That sald Johnson Thompson 
agreed to accept the trust, and, pui-suant to said agreement, said Smith & 
Jî'rench, by written instrument, transferred, assigned, and dellrered to Jolm- 
son Thompson, In trust for their creditors, ail of their merchandise, Invoiciug 
83,229.31; merchandise notes, and accounts Involelng about $4,000; and iuter- 
est in a note for cattle from one Marker for $8,000; and tliat said Johnson 
Thompson accepted and entered upon the exécution of said trust * * *" 

The attomeys for the plaintifls procured an order for the allow- 
ance of attorneys' fées for |1,200, upon the ground that they had 
"succeeded in showing that some seven years ago the firm of Smith 
& Prench transferred ail their property to Johnson Thompson for 
the beneflt of their creditors," ajid that it was through their efforts 
'^hat thls fund has been saved to the creditors." In this court, on 
appeal, Judge Thayer, speaking for the court, said : 

"The chief contention in the lower court related to the existence of the 
alleged trust. • * • With respect to the main contention In the lower 
court, we only deem it necessary to say that there is abundant évidence 
in the record to support the flnding that a trust was created for the bene- 
flt of the creditors of Smith & French. We hâve no doubt. In view of aU 
the testimony, that, by virtue of an agreement between Smith & French 
and Johnson Thompson, made some time In the faU of 1885, Thompson as- 
sumed possession and control of ail the partnership assets of Smith & French, 
and undertook to apply them, as far as they would extend, toward the pay- 
ment of the partnership debta." 4 U. S. App. 217-219, 1 O. C. A. 304, 49 Fed. 
Rep. 406. 

It will thus be seen that tbe lower court and this court treated 
the original suit as one to establish and enforce a trust in favor 
of tiie creditors of Smith & French, and that the trust was estab- 
lished and held to be valid. It is true that among other prayers in 
the bill is one that the assignment may be declared "fraudulent 
and void as to creditors;" and the decree, after establishing the 
existence of a trust, and requiring the aissignee to account for the 
assigned property, déclares that said assignment is "fraudulent 
and Toid as to creditors." The loose and inappropriate use of the 
term "fraudulent and void" in this connection is inoonsistent with 
the whole frame and substance of the bill and decree, and is in- 
operatiye. The very object of the bill was to establish the trust. 
'Hie trustée denied the trust, and averred that if it existed it could 
not be enforoed, because at the date of the assigranent there was 
no law in force in the Indian Territory authorizing the création 
of such a trust. Both of thèse issues were decided against the de- 
fendant. The plaintiffs never attacked the validity of the assign- 
ment, but constantly afQrmed it, and were seeking its enforcement. 
The oonduct of the trustée, and the disposition he ms/de of the 
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trust property, were fraudaient and void as against the beneflcia- 
ries of tàe trust, and this, probably, is wliat the pleader intended 
to say, and not that tke trust itself, wMch. he was seeking to en- 
force, was fraudulent and void. In conclusion, on tliis point it is 
enougli to say tliat this court laifirmed the validity of the trust on 
the appeal. The trust was a valid express trust for the equial 
beneflt of aU the creditors of Smith «& Frencli, and the bill to enforce 
it, wliether flled by one or more of the creditors, ought to bave been 
flled on behalf of ail of tliem. Story, Eq. PL §§ 103, 104, 157; 2 
Perry, Trusts, § 594. 

But the fact that the trust was established and the fund se- 
cured upon a bill flled by only a part of the creditors gives tliem 
no right or equity to be paid to the exclusion of the other bene- 
flciaries of the trust fund. The most they can ask is that the 
other creditors, having, under the deed of assignment, equal claims 
with themselves upon tlie trust fund, shall pay tbeir proportion of 
the costs and expenses. Wait, Fraud. Conv. § 173; Fishi>r v. 
Hen*on, 22 Neb. 183, 34 N. W. Eep. 3G5; Bank v. Wetmore, (N. Y. 
App.) 26 N. E. Kep. 551; Clark v. Shelton, IG Ark. 483. But it is 
said the decree of the lower court ordered the fund to be distributed 
to the creditors filing the bUl, and that this court afiirmed that 
decree. This is true. There was no suggestion in either court that 
there were any other creditors, or, doubtless, the usual and ap- 
propriate directions would hâve been given for the distribution 
of the fund among ail the creditors entitled to share therein. The 
order of distribution, however, did not and could not affect the 
right of the creditors not before the court, and it acquired no addi- 
tional eiBcacy against the absent creditors by its affirmance in 
this court. The decree established the trust, and determined that 
the complainants were entitled to the fund as against the défend- 
ants in that suit. It did not detemiine that there were no other 
creditors of Smith & French having equal rights with. the com- 
plainants in the trust fund. The case entitled In re Howard, 9 
Wall. 175, is on ail fours with the case at bar. In that case there 
liad been a decree ordering tlie fund distributed to the complain- 
ants and interveners before the court, and this decree was afifirmed 
by the suprême court, When the mandate was flled in the lower 
court other persons appeared and flled their pétitions, claiming 
the right to share in the distribution of the fund. The couit sus- 
tained the claim of some of the petitioners, and thereupnn tlLi-re 
was an api)lication made to the suprême court for a mandamus 
commandiug the cireuit court to exécute the original decree, 
upon tbe ground that that decree, which had been afiirmed by the 
suprême court, directed the fund to be distributed to the com- 
plainants and parties then before the court, and concluded the 
rights of ail parties. In answer to this contention the suprême 
court said: 

"The gênerai doctrine that where there is a fund iu court to be distributed 
among tlie différent claiilitmts a decree of distribution will not preclude a 
claimiuit not embraced In ita provisions, but, having rights similar to those 
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ot other claimants who are thus embraced, from assértîng by biU or pétition; 
bis riglit to share In the ftmd Is established by numerous autborities botb ia 
England and tlie United Statee." 

The court reafflmied the doctrine laid down in the case of Wil- 
liams V. Gibbes, 17 ïïow. 239, where the court said: 

"Kow, tlie principal is -vvcU settled in respect to tliese proceodings in clian- 
cery for tJio diKtril)ution oE a common fund nmong tlio severiil parlies in- 
torestod, oilher on the application of tlio trustée of tlio fund, the exccutor 
or administrator, logateo, or noxt of kin, or on the application of any party 
in intercst, that an absent party, who liad no notice of llio procee(ii)igs, and 
not giiilty of willful lâches or unreasoiwble neglect, will not be concludcd 
by tlu; decree of distribution from the asstsrtiou of liis right by bill or péti- 
tion against the trustée, oxecutor, or administrator; or, in case they luive dis- 
trilraied the fund in pursuance of an order of the court, against the dis- 
tributees." 

And, after citing various cases, the court added: 

"The cases above refeiTed to relate to the i-ights of creditors and next of 
kin, but the principle is equally applicable to ail pai-ties interested in a com- 
mon fund brought Into a court of equity for distribution amongst the several 
claimants." 

Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. Eep. 619; Flash v. 
Willœrson, 22 Fed. Eep. 689; 2 Daniell, Ch. Pr. (4th Ed.) 1204. 

Thèse authorities are conclusive of this case. The rule estab- 
lished by the cases cited by counsel for the appellees^ — that wheu 
a judgment créditer who is in a jwsition to assail conveyances 
made by his debtor in fraud of his creditors files a bill for that 
purpose, he thereby acquires a lien on the property which entitles 
him to priority over other creditors — has no application to this 
case. Kimberling v. Hartly, 1 McCrary, 130, 1 Fed. Eep. 571. In 
the case at bar the conveyance was not fraudulent. The assign- 
ment was a valid instrument, and was made for the equal benefit 
of ail the creditors of Smith & French, and every créditer has a 
right to participate in the distribution of the fund in proportion 
to the amount of his debt u^wn contributing his proi>ortion of the 
expense of establishing and enforcing the trust. The attorneys' 
fées for prosecuting the suit were, u]>on the pétition of the com- 
plainants themselves, ordered paid ont of the trust fund, which 
could only hâve been done on the theory that the suit was prose- 
cuted for the equal benefit of ail the creditors interested in the 
fund. Creditors are not required to obtain a judgment at law 
against Smith & French before flling their interventions. They 
may file their claims in the master's office, and when allowed 
they will be entitled to share pro rata with the appellees and ail 
other creditors in the distribution of the fund. 

In view of the length of time that has elapsed since the assign- 
ment was made, and the long continuance of this litigation, it is 
probable that ail the creditors of Smith & French hâve already 
intervened, or are ready to do so whenever it is known that they 
hâve that right. For thèse reasons we think 30 days' public notice 
by advertisement in a newspaper published in the Indian Terri- 
tory, to ail creditors of Smith & French, to appear before the 
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master, and establîsh. thelr several debts, will gîve tUe creditors 
sufflcient time to interrene, and that the order of distribution 
should be made as soon thereafter as th.e claims filed can be ad- 
judicated. 

The decree of the court below la reversed, with directions to 
proceed therein not inconsistent with. this opinion. 



TENNANT et al. v. SMITH et aL 

(Circuit Court o£ Appeals, Bightli Circuit. May 1, 1893.) 

No. 200, 

Appeal from the Umted States Court in the Inaian Temtory. 

In Equlty. Pétition of Intervention by Tennant, Walker & Co. In a credit- 
ors' suit brought by Rainwater, Boogher & Co. and others against Smith & 
French, Johnson Thompson, and Mrs. J. A. French. The intervenera' péti- 
tion was dismissed on demurrer, and they appeal. Reversed. 

S. O. Hinds and W. C. Jaclcson, for appeUants. 

N. B. Maxey, Isaac H. Orr, and Harvey L. Christle, for appellee Orr-Llnd»- 
ley Shoe Co. 

W. T. Hutchings, !.. P. Sandels, and Joseph M. Hill, for appellees except 
Smith & French, Johnson Thompson, and Jennle A. French. 

Before CALDWELL and SANBOKN, Circuit Judges, and THAYBU, Dis- 
trict Judge. 

OALDWBLIi, Circuit Judge. Thls case Involves the same questions d»- 
clded in Martin v. Rainwater, — U. S. App. — , - C. C. A, — , 56 Fed. Rep. 
7, and is reversed on the authority of that case, and remanded with like 
instructiona. 



MEHLIN et aL v. ICB. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1893.) 

No. 182. 

L Ejectmknt— Due Procbss of Law— Chekokeb Laws. 

Stat. Cherokee Nation, c. 3, art. 19, 8 154, as amended by Act Dec. 7, 
18S9, provides that when, in an action of ejectment, application is mada 
for a writ of ejectment, the district clerk shsJl give the défendant 10 days' 
notice to show cause why the writ should not issue, and the clerk Is au- 
thorized to détermine upon the showing made whether the writ shall 
Issue. Held, that tliia proceoding Is sufflcient to constitute due process of 
law, within the meanlng of the fédéral constitution. 

S,. Chekokeb Nation— Judombnts — Fedeiial Courts. 

The proceedings and judgments of the courts of the Cherokee Nation In 
cases within thelr jurisdiction are on the same footing with those of the 
courts of the territories of the Union, and entitled to the same faith and 
crédit; and hence, where a party In a fédéral court justifies an entry 
imder such writ of ejectment, the sufflciency of the évidence before the 
clerk to justify its Issuance cannot be inquired into. 

8, Same— Courts— Jtjkisdiction—Gbnebai, Appeakance. 

Where a person responds to the notice so issued, entera a gênerai appear- 
ance, and défends the case on the merits, he thereby waives any exemp- 
tion from the jurisdiction of the courts of the Cherokee Nation to whicù. 
he, as a. white citizen of the United States, may be entitied. 
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In Error to the United States Court in the Indian Territory. 

Action of forcible entry and detainer by Joshua H. Ice against 
James G. Mehlin and otliers. There was judgment for plaintiff, 
and défendants bring error. Eeversed. 

Statement by CALDWELL, Circuit Judge: 

On fhe lOth day of May, 1892, Joshua H. Ice, the plaiatlff below, and tho 
défendant in error in this court, brought au action of forcible entry and 
detainer in the United States court for the Indian Territory, against James 
G. Mehlin, Jolin Ketchem, and Perry Potter, to recover the possession of 
loO acres of land in the Cherokee Nation, and damages for ihe unlavvful 
détention of the sa me. The défendants, among othor défenses, pleaded in 
justification that they ousted the plaintiff from the premises In obédience to 
the order of the clerk of the district court of Oooweescoowee district of the 
Cherokee nation, and the command of the writ of possession duly Issued by 
said clerk and placed tn the handa of Edward Adair, sherifC of said Ooowee- 
scoowee district, for exécution, and duly executed by hira. The justification 
was pleaded with technical accuracy. The answer, and exhibits made u-'irt 
thereof, sliow that tho défendant m eiTor was occupying the premises in 
«lispiite at the time of the death of Lemuel J. Ketchem, a Cherokee Indian, 
and the owner thereof; that the plaintiff in error, James G. Mehlin, a citizen 
aud member of the Cliorokee Nation, was duly appointed administrator of the 
estate of Ijemuel P. Ketchem, deceased, by the proper probate court of the 
Cherokee Nation, and duly qualifled as such, and that, as such administrator, 
he was, imder tiie laws of the Cherokee Nation, entltled to the possesdon 
of the premises; and that on the 22d day of December, 1890, the said admin- 
istr.îtor commenced an action in due form In the district court of said Ooo- 
weescoowee district of the Cherokee Nation, against the said Joshua H. Ice, 
to recover the possession of the promises. Upon filing the complaint, the 
clerk issued the foUowing summons: 

"Cherokee Nation, Oooweescoowee District 

"To any Lawful Officer, Greetlng: You are hereby commanded to notify 
J. H. Ice to be and appear before the undersigned, clerk of the Oooweescoo- 
wee district, on the 20th day of January, 1891, and show cause, if any, why 
a writ of ejectment should not issue against him in favor of James Mehlin, 
as administrator, complainant, for a certain Improvement, located two mUes 
south of Alluwe, I. T., adjoining a place owued by J. E. Campbell, Ooowee- 
scoowee district, in the Cherokee Nation. Herein fail not to exécute within 
the time, and retum with the date of services thereon as the law requires. 
Given under my hand and seal of office this 22d day of December, 1890. 

[Seal.] [Signed] "H. H. Trott." 

"Clerk of the Oooweescoowee District." 

This summons was duly served on the défendant, Ice, and on the retum day 
he appeared by his attomey, and filed the foUowing motion: 

"Before Hon. H. H. Trott, Clerk of Oooweescoowee District, 0. N. 

"James G. Mehlin vs. J. H. Ice. 

"Comes now J. H. Akin, as attomey for défendant In the above case, and 
moves the court for a contini'ance in said case, and for cause says that said 
défendant, Ice, is sick in bed, and cannot possibly be présent at this time; 
also on account of the absence of Henry Armstrong, by whom he expects 
to prove that the place in question belongs to said Armstrong, and that said 
défendant rented said place from hlm; that said Armstrong is detained for 
some reason unknown to afflant. 

[Signed] "J. H. Akm, 

"Attomey for Défendant and Henry Armstrong." 

The def( ndant, Ice, also filed a lease from Armstrong, who was a Oherokow 
Indian, to himself, for the premises in dispute for the terra of one year from 
January 19, 1891. The record of the proceedlnga before the clerk is as fol- 
io ws; 
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"Complalnt for Writ of Bjectment. 
"Proceedings In the case of James Mehlln vs. J. H. Ice. 

"Before H. H. Trott, Clerk of Cooweoscoowee District, Clierokee Nation, 
Ind. Ter. Court convened on Januiiiy 20tli, 1891, at 9 o'clock A. M. At first 
call défendant fails to answer, and case continued untll 3 o'clock P. M. 
Second call, 3 o'clock P. M., défendant fails to answer. Court adjourned for 
one liour. Four o'clock P. M., convened accordiug to adjournmeiit. Motion 
liled by défendant for a continuance as sliown in Doc. markod 'A,' Motion 
accepted by plaintifl: witli the understanding tliat Hc-nry Arinstrong be made 
a défendant in this soit. Case continued to Monday, .Tanuary 2Gtb, 1891. ,Tan- 
iiary 26tli, 1893,9 o'clock A. M., ca.se called, and continued to 10 o'clock A. M. 
l'en o'clock A. M., both parties answer ready. Défendants enter a gênerai 
déniai to tlie Ist, 2d, and 3d allégations, and admit tliat Mr. Ice is a citizen 
of the United States. Court proceeded to hear testiiiiony. Court adjoumed 
to 2 o'clock P. M. Two o'clock P. M., convened according to atljouniment. 
EJvidence proceeded with. Five o'clock P. M., court adjoumed to 9 o'clock 
A. M., January 27th, 1891. January 27th, 9 o'clock A. M., court convened 
according to adjoumment. Kvidence proceeded with. Twelve o'clock M., 
adjourned to 2 o'clock P. M. Two o'clock P. M., convened according to 
adjoumment. Testimony closed at 3:35 P. M., and it was agreed by the 
attomeys to submit their argument In writing, and court agreed to answer 
on Priday, Januaiy 30th, 1891, at 9 o'clock A. M. January 30th. 1891, the 
clerk belng unable to attend court, the décision was deferred untll Pebniary 
5th, 1891, 9 o'clock A. M. February 5th, 1891, case taken under considération. 
After the arguments had been read, the coiirt ruled In favor of plaintiff. 
[Signed] "H. H. Trott, Clerk of Court." 

The testimony before the clerk was taken down In writing, and constitutes 
a part of the record sent up from that court. After finding and ad judging that 
the plaintiff was entitled to the possession of the premlses, the clerk there- 
upon lss-i7.ed a writ, of which the foUowing is a copy: 

"Writ of Ejeetment. 

"Cherokee Nation, Cooweescoowee District. 

"To any Lawful Offlcer, Grecting: You are hereby commanded to proceed 
without delay, and eject one J. H. Ice, together wlth hls effects, from the 
possession of a certain Improvement located two miles south of Alluwe, In 
Cooweescoowee district, Cherokee Nation, and place James H. Mehlin in pos- 
session of same, which will be in accordauce wlth a preliminary Investigation 
had by me, on the 26tli day of January, 1801, in accordance with the nro- 
visions of an 'Act of the national coimcil amending section 154, page 139, 
Compiled Laws, and approved December 7th, 189-. Hercin fail not to ex- 
écute and retum. Glven under my hand and seal of office this, the 5th day 
of Febniary, 1S91. II. H. Trott. 

[Seal.] "Clerk of Cooweescoowee District." 

This writ was executed by Edward Adair, sherifC of the district, assisted 
by the défendants, by removing Ice from the premlses, and placing the de- 
fendant, James G. Mehlin, as admlnlstrator of the estate of Lemuel P. 
Ketcliem, In possession thereof. Thereupon Ice brought this action, and 
upon the trial below recovered judgment for the possession of the promises, 
and $500 damages and costs, and the défendant sued ont this writ of error. 

The following is a copy of the statutes of the Cherokee Nation prescriblng 
the mode of proceeding in such cases: 

"Any person who may take or be in possession of any Improvement without 
consent of the claimant or owner, such improvement not being abandoned, 
and a part of the public domain, and any person who shall corne Into pos- 
session of or now be possessod of any farm, résidence, or improvement of 
any kind, to hold the same for a Ilmited time by virtue of an agreement made 
wlth the owner or prior légal poesessor thereof, and who shall fail or refuse 
to vacate the premlses, with his effects, whenever the owner or person wlth 
whom such agreement shall hâve been made shall demand possession thereof 
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according to the tenns of such agreement, such owner or party to sald agree- 
ment shall hâve the right to go before the clerk of the district, and make oath 
to the facts that he Is the lawful owner of such iinprovement, that such 
improvement Is held by an occupant against such owner's will and consent, 
and, either without any agreement with such owner in the flrst place, or wjth 
his consent to the oceupaney thereof for a limitcd specifled time, but which 
tlmo has expired, and such occupant continues In unlawful possession, though 
possession has been dcmanded of hlm by the owner; whereupon the clerli 
shiill issue a writ commanding the sheriff of the district to summarily eject 
such unlawful occupant from the premlses in question, and to place the pcr- 
son making sald affldavit in possession, which writ the sheriiï sliall exécute 
and return witliout dolay. Tliis a et shall be held to apply to ail persons, law- 
ful résidents or not, of tins nation, who may be or come into possession of any 
farin, résidence, or improvement in this nation, either without contract with 
a citizen, or by and through a contract made to hold the same for a llmited 
time. (Act approved December 4, 1877.)" 

Amended as follows: 

"Be It enacted by the national councU, that section 154, art. 19, c. 3, be, and 
the same is hcreby, amended so that before any writ of ejectmeut shall Issue 
the district clerk shall be required, when application Is made for a writ of 
ejectment, to notify the person of whom complaint is made, and give hlm at 
least ten days to show cause, if any, why the writ should not issue; and the 
district clerk is hereby authorized to détermine and be compétent to décide 
whether a writ shall Issue, with justice to both pai-tles, and in compliance 
with the laws of the Oherokee Nation. Be it further enacted, that ail laws 
and parts of laws conflicting with thls act are hereby repealed. Approved 
December 7th, 1889. 

"J. B. Mayes, Principal Chief." 

W. T. HutcMngs, for plaintiffs in error. 

S. O. Hinds and W. C. Jackson, for défendant in error. 

Before OALDWELL and SANBORN, Circuit Judges, and 
THAYER, District Judge. 

OALDWELL, Circuit Judge, (after stating tlie facts.) Wliat- 
ever tlie défendants below did in the way of putting the plaintiff 
out of the possession of the premises was done in obédience to 
the command of the writ issued by the clerk of the district court 
of the proper district of the Cherokee Nation. If this was a valid 
process, it constitutes a complète défense to this action. The 
proceedings before the clerk which led ujj to the issuance of the 
writ were had after due notice to the défendant in that action, 
and conformed to the requirements of the statu te law of the nation, 
and the writ was in due fomi. It is not claimed that tlie statute 
under which the proceedings were had conflicts with the constitu- 
tion of the Cherokee Nation. Complaint is made that the mode 
of proceeding prescribed by the statute is too summary to be re- 
garded as due process of law under the constitution of the United 
States. But it is very clear the act in no manner conflicts with 
that instrument. Tlie proceedings are not so summary as the 
proceedings authorized in like cases by the statutes of sorae of 
the States. By the law of Arkansas, when a complaint is iiled 
in case of forcible entry and detaîner, it is made the duty of the 
clerk to forthwith issue a writ to dispossess the défendant, with- 
out any preliminary inquiry whatever into the truth of the com- 
plaint Section 3351, Mansf. Dig. 
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Unûer the Cherokee statnte the défendant îs entîtied to 10 days' 
notice to show cause before the clerk why the writ should not 
issue. The hearing before the clerk is preliminary and interlocu- 
tory, but it is a hearing that détermines the question whether 
the writ shall issue before the final trial of the cause upon its 
vnerits in the district court When, upon such preliminary in- 
^uiry, the clerk issues a writ of possession regular on its face, 
in a case over which the court has jurisdiction of the subject- 
matter and the person, such writ is a perfect protection to the 
officers and his assistants executing it. In a suit against the 
officer or his assistants for the exécution of such a writ, the 
sufSciency of the évidence before the clerk to warrant that officer 
in issuing the writ cannot be inquired into. Erskine t. Hohnback, 
14 Wall. 613. 

In the brief of the learned counsel for the défendant in error 
it is said of the Cherokees that "their title to land is a mère title 
by occupancy, the title being in the United States," and it is inti- 
mated that in some other respects the Cherokee Nation is very 
much on the same plane of the Indian tribes generally, and that 
little or no faith and crédit should be accorded to the proceedings 
of their courts. 

The tenure by which the Cherokee Nation holds its lands, and 
its relation to the United States in other respects, are widely 
différent from that of the ordinary Indian tribes. By the treaties 
between the United States and the Cherokee Nation of February 
14, 1833, (7 Stat. 414,) and of December 29, 1835, (Id. 478,) the 
United Stateâ granted to the Cherokee Nation, in fee simple, the 
lands now occupied by the Cherokees. Thèse treaties in tenus 
stipulated that a patent should be issued by the United States to 
the Cherokee Nation for the lands thereby granted, and on the Ist 
day of December, 1838, a patent for the lands was issued by the 
président in exécution of the obligations imposed upon the United 
States by thèse treaties, and the validity of this patent has been 
afflrmed by the suprême court. Holden v. Joy, 17 Wall. 211-246; 
The Cherokee Trust Funds, 117 U. S. 288, 6 Sup. Ct. Rep. 718. 
The preamble to the treaty of 1835 shows that a chief considéra- 
tion on the part of the Cherokees for selling their lands east of 
the Mississippi river to the United States was to secure a perma- 
nent home for themselves, "where," in the language of the treaty, 
"they can establish and enjoy a government of their choice, and 
perpetuate such a state of society as may be most consonant 
with their views, habits, and condition;" and, in furtherance of 
this object, the âfth article of that treaty provides that — 

"The United States hereby covenant and agrée that the lands ceded ix) 
the Cherokee Nation in the foregoing article shall in no future time, without 
their consent, be included within the territorial Umlts or .lurlsdiction of any 
State or territory. But they shall secure to the Olierokee Nation the right by 
their national councUs to make and carry into effect ail such laws as they 
may deem necessary for the government and protection of the persons and 
property within their own country belonging to their people, or such persons 
as hâve connected themselves with tliem: provided, always, that they shall 
not be inconsistent with the constitution of the United States and such acts 
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of congress as hâve been or may be passed regulatlng trade and intercourse 
witb the Indians; and also that they ehall not be coiisldered as extendlng 
to such citizens and army of the United States as may travel or réside lu 
the Indian countiy by permission, accordlng to the laws and régulations 
established by the govemment of the same." 

The jurisdiction granted by this article was conflrmed by tbe 
thirteentli article of the treaty of July 19, 1866, (14 Stat. 799,) 
which déclares: 

"* * * That the judiclal tribunals of the nation shall be allowed to re- 
tain exclusive jurisdiction in ail civil and crlminal cases arising within their 
countiy in which members of the nation, by nativity or adoption, shaU be 
the only parties, or vchere the cause of action shall arise in. the Cherolie© 
Nation, except as otherwise provided in this treaty." 

The right of local self-government bas always been claimed and 
exercised by the Cherokee Nation, and their rights in this regard, 
so far as relate to their own country and people, hâve never been 
questioned by the United States. Nor is it tme that the United 
States bas always denied to the Cherokees jurisdiction over 
white intruders in their country. Bj article 8 of the treaty of 
July 2, 1791, (7 Stat 40,) it was provided: 

"If any citizen of the United States, or other person not being an Indian, 
shall settle on any of the Cherokee Innds, such person shall forfeit the pro- 
tection of the United States, and the Cherokees may punish him or not, as 
they piease." 

What modification of this particular jurisdiction bas been made 
by subséquent treaties we need not inquire. The article has his- 
torical interest, as showing that more than a century ago the 
United States withdrew its protection from white intruders in the 
Cherokee country, and left their punishment to the Cherokees. 
This treaty had the approval of Washington. It is quite obvions 
that the jurisdiction it conferred on the Cherokees could only 
hâve been granted on the assumption that they were then a civi- 
lized people, having an established government of their own, and 
that their laws and modes of trial were of a character which made 
it proper to subject to their jurisdiction citizens of the United 
Sta-tes settling upon their lands. It is very clear no such jurisdic- 
tion would hâve been granted to a savage or uncivilized tribe of 
Indians. 

The social and political condition of the Cherokee Nation is 
unperfectly understood by many. By intermarriage with the 
whites, they hâve to a considérable extent corne to be of mixed 
blood. Générations ago they abandoned the chase and the war 
path, and adopted the pursuits of civilized man. As far back as 
1827 they adopted a written constitution, modeled after the con- 
stitutions of the States then surrounding their country. Their 
state of civilization at that time may be inferred from the following 
provisions of the constitution: 

"No person who dénies tlie belng of a God, or a future state of rewards and 
punishment, sliaU hold any office In the civil department of this nation." 

"Religion, morality, and knowledge being necessary to good govemment, 
the préservation of liberty, and the happmess of mankind, schools and the 
V. 66F.no. 1 — 2 
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moans of éducation shall forever be encouragea In tliis nation." Sections 2, 
10, art. 6, Const. 1827. 

Thèse articles were retained in tlie constitution adopted in 1839. 
In furtlieruuce of tlie article on the subject ol éducation tke national 
counsel has, from tiine to tinie, passed laws to establish and luain- 
tain conimon scliools and seminaries in tke nation, and tlieir oppor- 
tunities for religions instruction liave not been at ail inferior to 
tliose of tlie frontier wliite settlements. Under tlieir constitu- 
tion, tlie government, like that of the states, is divided into three 
departments, — ^législative, executive, and judicial, — and the func- 
tions and jurisdiction of each of thèse departments is as well deflned 
as it is in the constitutions of the states. Their judicial System is 
also modeled after that of the states, and business is conducted in 
their courts in the same orderly manner. 

The title given to the executive head of the nation by its con- 
stitution has, doubtless, contributed to the erroneous impression 
that the Cheroliees are not yet civilized. The term "chief," when 
used in connection with Indians in this country, is commonly under- 
stood to mean the head man of an uncivilized or semicivilized tribe 
of Indians ; and the title of "principal chief," bestowed by the Chero- 
kee constitution on the executive head of the nation, has undoubte 1- 
ly done much to create the impression tliat the Cherokee people 
and their institutions resemble more nearly a tribe of uncivilized 
or semicivilized Indians than the people and institutions of a civi- 
lized state. But under the Cherokee constitution the powers and 
fuiictions of the principal chief are precisely those of a goveruor 
of a state, and he is not empowered to perform, and is not expactcd 
to perfona, any executive function which the govemor of aay ^Iw 
iDÏnht DOt appropriately perform. 

The nature and character of tlie Cherokee Nation as a political 
body, and the faith and crédit due to the proceedings and judg- 
jûents of its courts, hâve been the subject of considération by the 
suprême couit. The probate court of the Cherokee Nation issued 
letters of administration to Maclcey and two others on the estate 
of Banni el Maclcey, of the Cherokee Nation. In the case of Mackey 
V. Coxe, 18 How. 100, it became necessary to détermine the validity 
of tliese letters, and the faith and crédit due to them, and the court 
said: 

"Tlie Olioroltees are governed by their own laws. As a people they are 
more advanced in clvilizatioa than the other Indian trlbes, with the exception, 
perhaps, of the Choctaws. By the national council their laws are enaeted, 
approved by their executive, and carried into effect through an organized 
judiciary. Under a law 'relative to estâtes and administra tors' letters of 
administration were granted to the persons above named on the estate of 
Samuel Mackey, deceased, by the probate court, with a.s much regularlty 
and responslblUty as letters of administration are granted by the state courts 
of the Union. * * * A question has been suggested whethor the Cherokee 
peoplo should be considered or treated as a foreign state or territory. Tho 
fact that they are under tlie constitution of the Union, and subject to acts 
of congross regulating trade, Is a sufïiclent answer to the suggestion. They 
are not only within our jurisdiction, but the faith of tlie nation Is pledged 
for tlieir protection. In some respects they bear the same relation to the 
fédéral government as a territory did in its second grade of government under 
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the ordinance of 1787. Such territory passed Its own laws, subject to the 
approval ol congress; and its inhabltants were subject to the constitution 
and acts of congress. The principal différence consists in the fact that the 
Cherolîees enact their own laws imder the restriction stated, appoint tlieir own 
oflicers, and pay their own expenses. Tliis, hovvever, is no reason why the 
laws and proceedings of the Cherolcee terrltoiy, so far as relates to rights 
clainied under them, should not be placed upon the same footing as other 
territories in the Union. It Is aot a foroign, but a domestlc, territoiy,— a ter- 
ritoi-y whicli originated under our constitution and laws. * * * No ques- 
tion could arise as to the validity of the Cherol!;ee law under which letters 
of administration were granted on the estate of Macltey, and, as the power 
of attorney given by tho administrators to Raines seems to hâve been duly 
authentieated and proved, a payment to the administrator by the govemment 
would hâve been a légal payment. The Cherokee country, we thinli, may be 
consldered a territoi-y of the TJnited States, within tlie act of 1812. In no 
respect cnn It be considercd a foreigu state or tenitory, as it is within our 
jurisdiction, and subject to our laws." 

The gênerai doctrine of this case Las been afflrmed in later cases. 
Holden v. Joy, supra; Tlie Cherokee Trust Funds, supra. The pro- 
ceedings and judgments of the courts of the Cherokee Nation in 
cases within their jurisdiction are on the same footing with pro- 
ceedings and judgments of the courts of the territories of the Union, 
and are entitled to the same faith and crédit. 

But it is said, concediug this to be so, and conceding that the 
district court of the nation had jurisdiction of the subject-matter 
of the suit of Mehlin v. Ice, that it did not hâve and could not ac- 
quire jurisdiction over the person of Ice, because he was a white 
man, and a citizen of the United States, and that its proceedings 
are, for that reason, a nullity. There is a conclusive ansv^'er to 
this contention. Ice was notifled to appear before the clerk, and 
show cause why he should not be put out of the possession of the 
premises. In response to this summons he entered a gênerai ap- 
pearance. He did not challenge the jurisdiction of the court over 
the subject-matter of the suit or over his person. He rested his 
right to the possession of the premises on a lease from Armstrong, 
and exhibited the lease, and asked that Armstrong be made a 
party défendant, which was done. Conceding that Ice, being a 
white man, was for that reason not subject to the jurisdiction of 
the courts of the nation, this was a personal privilège, which he 
might and did waive. The eleventh amendment to the constitu- 
tion of the United States déclares the judicial power of the United 
States shall not extend to a suit against a state, but it has always 
been held that the immunity from suit granted by this article is 
a Personal privilège, which the state may waive at pleasure; and 
wlien it does waive its j)rivilege, and voluntai'ily submits to the 
jurisdiction of a United States court, it is concluded by the judg- 
ment. Beers v. State of Arkansas, 20 How. 527; Clark v. Bar- 
nard, 108 U. S. 436-447, 2 Sup. Ct. E<>p. 878; Cunningham v. Eail- 
road Co., 109 U. S. 446-451, 3 Sup. CL Kep. 292, 609. The déniai 
of jurisdiction to the Cherokee courts over white men in the Chero- 
kee country is not any broader, and is not founded on as high consid- 
érations of public policy, as the déniai to the courts of the United 
States of jurisdiction over the states. A party may waive any 



20 lîIDEBAL REPORTER, Vol. 56. 

provision either of a constitution, treaty, or statute întended for 
his beneflt. It is therefore compétent for a wMte man to waive 
the treaty and statutory stipulations exempting Mm from the juris- 
diction of the Clierokee courts; and when he entera a gênerai ap- 
pearance to an action pending in those courts, and pleads to the 
merits, and there is a trial upon such plea, he thereby waives the 
exemption, and submits himself to the jurisdiction of the court, 
and will not afterwards be heard to contest the validity of the pro- 
ceedings and judgment of the Cherokee court upon the ground that 
it had no jurisdiction of his person. Shutte v. Thompson, 15 Wall. 
151; Shields t. Thomas, 18 How. 253; Jones v. Andrews, 10 Wall. 
327; Bank v. Okely, 4 Wheat. 235; U. S. v. Rathbone, 2 Paine, 578; 
Hawes, Jur. §§ 9--11; Brown, Jur. §§ 49, 50; Bostwick v. Perldns, 
4 Ga. 50; In re Cooper, 93 N. Y. 507; State v. Poison, 29 lowa, 133; 
State V. Pooks, 65 lowa, 196, 452, 21 N. W. Kep. 561, 773; Railway 
Co. V. McBride, 141 U. S. 127, 11 Sup. Ct. Rep. 982. The conclusion 
reached on this branch of the case renders it unnecessary to con- 
sider the other assignments of error. 

The judgment of the court below is reversed, and the cause re- 
manded for a new trial. 



NORTHERN PAG. R. CO. v. CONGBR. 

(Circuit Court of Appeala, Elghth Circuit. May 1, 1893.) 

No, 205. 

1. Evidence — Sufpicienct — Question for Jury. 

In an acUon for personal injuries, wliere tho testtmony of plalntiff's 
witnesses, i( beiievcd, is sufiicient to mako out his case, the question 
vs'hether they, or defendant's witnesses, who contradlcted them, are more 
worthy of bellef, is for the jury, and it is proper to refuse to direct a 
verdict for défendant. 

2. Trial— CoNDuoT 6P Couksei,— Rbview. 

Where an interview between plalntiff's counsel and one of defendant's 
witnesses, and the remarks of the counsel to the jury In regard thereto, 
are not objected to at the trial by défendant, and the trial court takes 
no notice of the épisode, it wiU. not be considered by the reviewlng court. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. Affirmed. 

Statement by CALDWELL, Circuit Judge: 

This was an action at law, brought by P. F. Conger, the défendant In error, 
against the Northern Pacific Railroad Company, plalntlff in error, in the 
circuit court of the United States for the fifth division of the district of 
Minnesota, to reeover $25,000 damages, for a personal injury, which the 
plaintifC aUeged he sustained through the negUgence of the défendant. 
There was a jury trial, and a verdict for the plaintlfC for $12,000, for which 
jndgment was rendered. On a motion for a new trial the court passed an 
order that unless the plalntlff remitted $3,000 from the judgment a new 
trial would be granted. The plaintifC entered a remittitur for that amount, 
and thereupon the motion for a new trial was overruled, and the défend- 
ant sued out this writ of error. 

C. D. O'Brien, J. H. Mitchell, Jr., and Tilden R Selmes, for plain- 
tiff in error. 
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F. D. Larrabee, for défendant in error. 

Before CALDWELL and SAI«îORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge, (after stating the facts as above.) 
It is assigned for error that the court refused, at the request of 
the défendant, at the close of ail the évidence in the case, to re- 
tum a verdict for the défendant. The plaintiff's évidence, if be- 
lieved, was sufiScient to sustain the verdict This is not contested, 
but it is said the plaintiff's witnesses were unworthy of crédit, and 
that their testimony was disproved by the witnesses for the défend- 
ant. It was for the jury to say whether, and how far, the évi- 
dence was to be believed. If, by giving crédit to the plaiatifif'a 
évidence, and discrediting the counter évidence, the plaintiff's case 
was made out, the court should not hâve withdrawn the case from 
the jury. 

One of the grounds for a new trial was that the verdict of the 
jury was arrived at by adding together the several sums each juror 
thought the plaintiff ought to recover, and dividing the aggregate 
sum by 12. But the allégation was not proved, and was, indeed, 
disproved. It was not a quotient verdict. Moreover, the déniai 
of a motion for a new trial cannot be assigned for error. 

An interview of the plaintiff's attomey with one of the defend- 
ant's witnesses, and what he said about the interview in the course 
of his argument to the jury, is made a ground of exception. The 
épisode was not noticed by the trial court. No objection was en- 
terred, and no exception taken to anything said or done in relation 
to it. The matter concerned the attomey's action, and raised a 
question of professional ethics which had no relation to the case on 
trial, and cannot affect its décision in this court. If it were 
otherwise, and the décision of the case depended on our affirming 
the propriety of the attomey's action, the judgment below would 
hâve to be reversed. The judgment of the circuit court is afflnned. 



UNITED STATES v. HOWELL et al. 
(District Court, W. D. Missouri, St. Joseph Division. December 21, 1892.) 

No. 15,243, 

1. CONSPIKACT — VIOTjATION OF InTERSTATB COMMERCE ACT — InDICTMEKT. 

Where an indictment, under Rev, St. § 5440, for a conspiracy to com- 
mit an offense against the United States, namely, the offense created by 
section 10 of the Interstate commerce law, as amended by the act of 
March 2, 1889, (25 Stat 858,) charges a conspiracy between certain Inm- 
ber merohants and their sei-vants and an employé of a railroad Com- 
pany to procure less thon the estabhshed rates by false weighing of the 
lumber shipped, such weighing being done by the railroad employé, the 
jury, in order to convict, must find an agreement or combination between 
two or more of the défendants for the pUrpose named, and also, as an 
overt act, the actual false weighing of lumber by such employé. 
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3. BAME— OVEET ACTS— SiNGI.E OFFENSE. 

Where the évidence shows one contlnuous agreement or Intention 
to secure sueh underrate, proof of a single overt act in furtlierance of it 
is sufflàent to make eut the ofifense; and proof of separate overt acts 
will not show more tlian one offense wliere tlie agreement or comWnatlon 
is one and continuons. 

3. Samf. — Evidence — Vakiancr. 

The Indictment charged that the shipment ■was made from Eust Atcli- 
isou, Mo., whei'e the imderweigliing was accomplisbed, to points iu Ne- 
braska and Colorado. ïlio évidence sliowed tliat the luuiber w:is sliipped 
from Atehison, Kan., and it was also sliown that the rates from Atchison 
and East Atchison were tlie same. Ileiê, that tliis variance was imma- 
terial, if the overt act charged— the underweigliing— was accomplished at 
East Atehison, within the jnrisdiction of the district court tryiug the 
indictment 

4. Samk— Establishment dp Rate— Postino Schedules. 

The posting of schedules required by the Interstate commerce act Is 
Bolely for the information of the pnblic, and is not necessary to the es- 
tablishment of the rate; and hence, where a rate is known to the persons 
operating the railroad as a lixed rate, having a uniform character, and 
nndertaking to treat ail shippers alike in proportion to the distances 
shipped, then suoh rate is established, within the meaning of Uie section 
under which the indictment was found. 

5. Same — Evidence. 

As évidence of tlie establishment of the rate, the jury may consider 
the testimony of those employés of the carrier having cliarge of that 
branch of ita business, and also the fact that It posted a notice stating that 
schedules of rates could be Inspected upon application to its agent. 

6. Same— Indictment — Matertal. Ali-egations. 

The allégation In the Indictinent that the railroad employé thereinuamed 
was employed by the raUroad to weigh the lumber shipped is material, 
so far as concems the overt acts of underweightng therein charged, 
but it is immaterial whether he was generaUy employed for the pui-pose. 

7. Same — Unlawfuij Acïs dp Agents. 

The shippers of the lumber may be convlcted under thls Indictment 
upon a showing that their servants procured the unlawful discrimination 
In rates as therein charged, provided tliey knew of such unlawful acts, 
permitted them to continue, and reccived, directly or Indlrectly, the ben- 
eflt of them; for it was their duty to see that the law was not vlolated 
by their subordinates by reason of their own négligence. 

8. Same — Evidence — Kesidbnce dp Parties. 

In order to the conviction of parties charged with conspiracy it is not 
essential that they should hâve resided within the jurisdiction of the 
court trylng the Indictment at the time the conspiracy was formed, if tho 
consi)lracy was entered Into, and had its headquarters, m that jmisdiction. 

9. Same— CiRouMSTANTiAL Evidence. 

The formation and existence of the agi'eemont or combination charg(Ml 
may be shown by eircumstantial évidence, and tlie overt act proved may 
be considered as one of the circumstanccs tendmg to show it. 

10. Same — Accomplices. 

It is not necessary that the testimony of an accomplice In the con- 
spiracy charged be corroborated In every part of the act which gocs to 
make up the offense, but it Is suBiclent that he be corroborated in some 
material fact. 

At Law. Trial of an indictment under Eev. St. § 5440, against 
George W. Howell, Herbert N. Jewett, and S. R Howell, shippers, 
Ed. Tibbetts and Edward F. Pierce, their servants or agents, and 
W. D. Mott, an employé of the Chicago, Rock Island & Pacific Rail- 
way Company and the Chicago, Kansas & Nebraska Eailway Com- 
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pany, for conspîring to Tiolate the interstate commerce act l)y false 
billing, false weighing, and false reporta of weight of lumber, and 
thus obtain a discrimination of rates of transportation. The fraud- 
ulent weighing and billing were alleged to hâve been done by the 
défendant Mott, by procurement of the défendants Tibbetts and 
Pierce, acting for the other défendants. 

Geo. A. Neal, U. S. Atty. 

W. R. Smith and HaU & Pike, for défendants. 

PARKER, District Judge, (charging jury.) You hâve heard tlie 
évidence in this case, and the arguments of counsel upon the case. 
It now becomes the duty of the court to give you the principles of 
law to apply to that state of the case which you flnd to be true from 
the testimony. You are aware that your verdict, as does the verdict 
of every other jury, consista of two things, — the truth as you flnd it, 
and the principles of law applicable to that truth. In that way 
you get at the resuit which we call a "verdict." The principle of law 
given you is that which defines the crime, aside from other principles 
given by the court, instructing you as to how you should view the 
évidence of witnesses, and some other subordinate matters of that 
kind. ITie définition of a crime is that which the law déclares 
to be the offense, and to which you are to take and apply the évi- 
dence to see whether the évidence makes out such a state of case as 
the law says shall be established to make the crime. Now, this 
is not a charge for the actual commission of an overt crime, but is 
only a charge where it is alleged the parties agreed to commit a 
crime called in law a "conspiracy." It is laid down under the law 
as it now stands, by section 5440, Rev. St., as amended by the act of 
congress, as followa: 

"If two or more persons conspire, elther to commit any offense agalnst 
the TJnlted States, or to defraud the United States ta any manner or for 
any purpose, and one or more of such parties do any act to effect the ob- 
ject of the conspiracy, ail the parties to such conspiracy shall be liable to a 
penalty of not less tlian $1,000 and not more than $10,000, and to Imprlson- 
ment not more than two years." 

You are aware of the fact that nnder the law of the United States 
you do not fix the punishment, but you pasa upon the question of 
the guilt or innocence of the party charged. This is the statute 
under which this oiîense is charged. There are other statutes 
that hâve been passed, comprehended in what is usually called the 
"Interstate Commerce Act," together with the several amendments 
that hâve been passed since that time. It is by this act that 
the overt act — ^that is, the open act; the actual act done in fur- 
therance of the conspiracy or to eiïect the object of the conspiracy 
— is alleged to be a crime. It was first made an offense under that 
act for common carriers of property for hire to do certain things 
v/hich are set out in the section of the law as amended by the act of 
congress of March 2, 1889. It is provided there that any com- 
mon carrier subject to the provisions of this act, or, whenever 
such common canier is a corporation, any oificer or agent thereo^ 
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or any person acting for or employed by such corporation, who, by 
means of false billing, false classification, false weighing, or false 
report of weight, or by any otber device or means, shall knowingly 
and willfully assist, or sball willingly suffer or permit, any person 
or persons to obtain transportation for property at less tlian tbe 
regular rates, then established and enforeed on tbe line of trans- 
portation of sucb conunon carriers, shall be deemed guilty of a mis- 
demeanor, and sball, uix)n conviction thereof in any court of tbe 
United States of compétent jurisdiction witbin tbe district wbere 
sucb offense was committed, be subject to a fine not exceeding f 5,- 
000, or imprisonment in tbe penitentiary for a tenu not exceeding 
two years, or botb, in tbe discrétion of tbe court, for eacb offense. 

Tbat is tbe section of tbe law wbicb bas référence to tbe common 
carrier. Tbere was no provision under tbis act tbat undertook 
to déclare it a pénal offense for tbe sbipper to do certain tbings. 
Tbere was no penalty tbat was applicable to tbe act of tbe sbip- 
per untU tbe amendaient of tbis law, Marcb 2, 1889. On its first 
enactment it was manifest to tbe lawmakera tbat tbe railroad 
companies alone were tbe parties wbo would make tbis unjust dis- 
crimination agarast tbe people of tbe country, against tbe consumer, 
against tbe man of small business, against tbe man wbo is selling 
in small quantifies, against tbe man wbo is willtng to assist bis 
neigbbor by setting up tbat generous rivalry in trade tbat promotes 
tbe welfare of tbe consumer. It was not conceived by tbe law- 
maker wbo would be tbe principal party in interest tbat would be 
beneflted by tbis discrimination. But tbe great sbipper, tbe large 
wbolesale dealer, tbe man running tbe combine, or tbe trust or tbe 
combination entered into by vast enterprises, would be tbe one 
tbat would seek and was promoting tbis discrimination in tbe 
freight rates of tbe country wben tbis last law was passed. It 
was accordingly seen tbat tbat would be tbe purpose of parties so 
interested. It was tberefore declared by tbe amendment passed 
on tbe 2d day of Marcb, 1889, tbat for certain conduct upon tbe part 
of sbippers a penalty sbould be prescribed. The law is as follows: 

"Any person, and any offlcer or agent of any corporation or company, 
who siiall deliver property for transportation to any common carrier Bubject 
to the provisions of thls axit, or for wliom, as consignor or consignée, any sucli 
carrier sliall transport property, wlio sliall knowingly and willfully, by false 
billing, false classification, false weigMng, false représentation of the con- 
tents of the package, or false report of weight, or by any otber device or 
means, whether with or without the consent or connivance of the carrier, 
its agent or agents, obtain transportation for such property at less than the 
regular rates then established and enforeed on the line of transportation, 
shall be deemed guilty of a fraud, which is hereby declared to be a misde- 
meanor, and shall, upon conviction thereof in any court of the United States 
of compétent jnrisdictloa wlthin the district In which such offense was com- 
mitted, be subject to a fine of not exceeding five thousand dollars, or impris- 
onment In the penitentiary for a term not exceeding two years, or both, In 
the discrétion of the court" 

Now, tbat enumerates the différent metbods tbat may be used 
by the carrier for tbe purpose of carrying on tbis discrimination, and 
it contains a gênerai sweeping clause providing tbat ail otber devices 



UNITED STATES V. HOWELL. 25 

or means, such as by reporting f alsely to the carrier the contenta of 
the package, and in that way getting a discrimination, or by any 
other means or contrivance or device, if he seeks to obtain this 
discrimination for his own beneât, he is liable to a penalty. You 
and I are to take a view of ail the facts and circumstances, and are 
to enforce the law if it has been violated. If a law is a bad law, 
it should be enforced in order that it may be the sooner known 
and repealed, and, if it is a good law, it should be enforced in order 
that justice may be done. We hâve nothing to do with the good 
or bad policy of the law. The question, and the only question, 
that we are to fnquire into, is to first ascertain what the law is, 
and then whether it has been violated; and we sometimes are en- 
abled to take a more comprehensive and proper view of the state 
of case by understanding the good or bad policy of the law. Now, 
it seems to me at a glance that the good policy of this law is appar- 
ent, and especiallyof this provision prohibiting the conduct of the 
shipper, who is more largely interested in getting reduced rates 
than any one else — Gentlemen, the shipper, and especially the 
large shipper, has a great interest to induce him to get a discrim- 
ination of rates in his favor, — to get an "underrate," as it is called; 
and the man who gets a discrimination in his favor in the shipment 
of his freight, especially if he is doing a large business, seeks 
thereby a large personal benefit to the détriment of his rival in a 
small business, and by the same process works an injury to busi- 
ness ail over the country, whether he be a lumberman, a wholesale 
groceryman, or a large shipper. 

How can he do that? In the first place, by means of this dis- 
crimination he is able to overcome ail rivais, and press ont smaller 
business not as well situated in that respect as he is; and not only 
the rival wholesale dealer, but he is so situated as to be able to do 
as the proof shows thèse défendants did. He is able to bave branch 
retail houses ail over the country, and operate a business of that 
kind, caused by the discrimination in his favor. It is therefore 
agreed that the purpose of this law was to protect the people. That 
was the intention of it. There was great wisdom in providing that, 
if there was a discrimination to be made by this means, there should 
be a penalty attached to such conduct. Thèse are the two pro- 
visions of the law that create an offense of the character I hâve 
named upon the part of the common carrier or his agent, and also 
conduct of a like character, or conduct that may be similar, to 
some extent, upon the part of the shipper. The shipper may com- 
mit the offense with or without the concurrence of the other party. 

It is alleged in this indictment, in connection with other things, 
that the purpose of this conspiraey was to enable S. R. Howell, 
George W. Howell, and Herbert N. «Tewett to obtain this discrimina- 
tion of rates or to obtain rates less than the regular rates chargea 
by this railroad company, specifled in the indictment. That was 
the purpose of the conspiraey. Remember, you are not trying them 
for doing that, but for conspiring to do that. You are required to 
find that Mott, who is alleged to be the man who did the overt 
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act, — and he could do it with the concurrence of anybody, or with- 
out the concurrence of anybody, — tkat h.e did certain tMngs in fur- 
theranoe of tliis design. The law requiring that some one of the 
conspirators shall hâve done some overt act — some actual act — 
to carry out the common design and the common criminal enter- 
prise, the act so done by some one of the conspirators must be a crime 
under the law of the TJnited States. Now, under this section two 
things are required to make this an oiïense: First, there must be 
a conspiracy as affecting thèse parties, or at least two of them, 
and, in furtherance of that conspiracy, the man Mott must hâve 
done that which it is alleged he did do in furtherance of this conspir- 
acy, and the proof offered must show it accomplished, — the purpose 
enumerated in the indictment. 

I will now tell you what is necessary to be found in this indict- 
ment. Now, there are différent kinds of allégations in the indict- 
ment. There are those which go to the very gravamen of the 
offense, and others that are material, but subordinate. Tliey do 
not occupy that importance in the indictment that others may oc- 
cupy, yet they are ail necessary to make the offense. Let us see 
what is charged in this indictment, and ascertain what is necessary 
to be proven; and after that we will define this crime known as 
a "conspiracy;" and after that we will enumerate to you what must 
be shown to hâve been done by Mott in furtherance of that con- 
spiracy; then we will give you the rules of law that are to be con- 
sidered by you in weighing the testimony of the witnes-ses. 

You will understand that if you should believe that thèse différ- 
ent shipments, charged in tliis indictment, — ^and there are only 
two sets of shipments, by the way, although they were charged in 
four counts, — if thèse shipments were ail made in pursuanc^ of the 
common agreement, one agreement, (you will bear in mind that a 
conspiracy may be continuons,) then they are acts done in further- 
ance of the one agreement. Your recollection will not fail you 
when you refer to the condition of things at the time of tlie whisky 
frauds in this country, and the proof showed them to hâve been 
continuous for years; men were connected with them for years. 
Now, in this case, if there was a common criminal understanding 
entered into, and I mean by that a conspiracy to do the offense 
charged in this indictment, and ail that is alleged in the indictment 
to hâve been done was done in pursuance of that one agi'eement, 
then there is but one offense in ail thèse charges and the overt 
acts or the actual acts done causing the conspiracy. It is for the 
agreement to do the acts yen are to flrst make search. And I re- 
peat, in order that you may malîe no mistake, that if there was an 
agreement, and acts were continually done as are charged in the 
différent counts of this indictment, then there is but one offense. 
There are four counts. They do not undertake to charge but one 
offense; that is, provided you find there was but one ccnspiraey. 
If you flnd that to be the case, then the effect of thèse foiir counts 
is only to charge one crime. Although there may liave been many 
différent sets of overt acts done in furtherance of this conspiracy, 
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the proof of ouc overt act is eabugh. for you to find to establish that 
braneh of the case. 

It is not neeessary to flnd botli of the others charged in the in- 
dictmeut. The doing of one overt act by at least one of the conspir- 
ators is suflicient to malce ont that élément of the offense, if done in 
furtherance of it. Both of the overt acts do not make it any the 
less a conspiracy. Now, the iirst count in this indictment charges 
the shipper of certain Ivimber with doing cer'tain things; and I want 
to say to you that ail thèse counts run togetlier. The flrst and 
third are the same, with the exception of the allégation of the re- 
lation of thèse défendants to each other. The second count allèges 
that S. E. Howell and George W. Howell and Herbert N. Jewett 
"were partners. The third count allèges that S. R. Howell and 
Herbert N. Jewett were partners, and that George W. Howell was 
their agent, together with Tierce & Tibbetts. 

The crime as charged in the third count has the same relation 
to the transaction or to the business. It includes Tierce, the wit- 
ness hère, and the défendant Tibbetts; tha-t is, the charge in the 
third count. Now, if you should believe that that was the relation 
of the parties, and that they were not partners, as charged in the first 
count, then your flnding wonld be properly niade under the third 
count in the indictment. ïhe same offense is charged, the same 
conspiracy to accomplish the same purpose, and the same overt 
act is set out, in the third as in the first count of the indictment. 
jSTow, agaia, the scHîond count charges the same conspiracy as the 
flrst count. Trovided you flnd there was no break in the agreement, 
you then find there was but one unlawful act. It charges the same 
conspiracy. It charges, also, that S. E. Howell, George W. Howell, 
and Herbert N. Jewett were partnere, as does the first count, but 
it charges the doing of a différent overt act. The shipping to the 
différent destinations of the cars and the amount of lumber sMpped, 
and that it was of différent weight from the lumber described in 
the first count, and that the underweigbing was in greater propor- 
tion than in the first count, — that is the différence between that 
count and the flrst count, — I say it dépends upon whether you flnd 
there was any break in the criminal understanding or agreement. 
The proof shows, as I am compelled to remind you, gentlemen, 
a continuons transaction of this cliaracter, that it was a continuons 
business, and you would bave a right to consider the continuing 
nature of the business to ascertain that there was but one con- 
spiracy. îs^ow, the mate of the second count is the fourth count. 
It charges the same overt act. It charges the .'^ame charact«r of 
conspiracy, or to accomplish the same resiilts. I mean it charges 
the ^\eigliing of the same amount of lumber in pounds and the 
same destination for the lumber, but, like the third count, it allèges 
a différent relation of thèse défendants to each other. It sets out, 
as does the third count, that S. R. Howell and Herbert N. Jewett 
were partners, and George W. Howell was their agent, as in the 
third count, and that be occupied the relation to the transaction 
as did Tierce and Tibbetts. That is the only différence between 
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that count and thé second oount in the indictment. If you should 
find that that overt act was one done in the same way as the 
one that is alleged to hâve been done under the third count in 
the indictment, your proper finding would be: "We, the jury, 
find the défendants S. E. Howell and H. N. Jewett guilty as charged 
in the fourth count of the indictment." If you find they were ail 
partners under the first count of the indictment, then the proper 
finding would be upon the first and second counts of the indictment. 
Now, let us see what is necessary to be found. I hâve called your 
attention to the fact as to the différent relations of thèse parties 
that are set up. It is alleged in addition that Edward Pierce and 
Edward Tibbetts were engaged by said parties or said company as 
agents in and about the shipment of lumber. That is necessary to 
be found, — ^that they were the agents, — ^because in ascertainiag 
the estent of this conspiracy it is your duty to gather in ail the 
parties oonnected with it. It becomes twofold your duty in a 
case like this, because you will understand that it takes at least 
two persons to make a conspiracy. You may find a party guilty, 
provided he acted with others, not even indicted, so as to make 
the two in the conspiracy. 

Then you will remember that the principle as indirectly invoked, 
that those two witnesses, Mott and Pierce, occi]])y the relation be- 
fore you as aocomplices; that is to say, they confess or admit they 
were accomplices. You are to consider their relation to the case, 
before you can consider it. You must believe their relation as 
accomplices, and to believe they were accomplices you must find 
a condition in which as accomplices they acted in this con- 
spiracy, because, if you do not, you cannot find the condition 
of an accomplice. But they confess by their évidence that they 
were accomplices. Therefore it becomes necessary that you 
should gather up in your minds the condition as shown by the 
testimony, and in this way judge whether that relation or not 
existed. In addition you are required to find that the Chicago, 
Bock Island & Pacific EaUroad Company and the Chicago, Kansas 
& Nebraska Eailroad Company were companies — railroad com- 
panies — engaged in the business of common carriers shipping for 
hire, and, in addition to that, it is necessary to find they oc- 
cupied such a relation under the law as that the law applies 
to their shipments, because, as remarked by counsel on the part 
of the défendants in this case, this law has nothing to do with 
shipments in the state. It must be Interstate shipments to give 
congress power to pass such a law, and punish under such a law. 

And the proof is suflficient, as the court has told you, if they were 
acting as de facto corporations, and engaged in this matter of com- 
mon carriers from one state in the United States to another, and 
in this case we think as to this commodity, this merchandise or 
lumber, if you please, was shipped from one state to another. The 
court in that connection yesterday intimated that in its judgment 
the allégation in the indictment tiiat this lumber was delivered to 
thèse parties at Atchison, Kan., for shipment in Kansas, the rate 
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being the same from Atchison as from East Atchison or Wintlirop, 
and the condition as to its being interstate commerce being the same, 
— that allégation in the indictment as to shipment from points 
in Kansas, — becomes a subordinate allégation, and the variance be- 
tween the allégations and the proof was not material, because it 
cannot possibly work any substantial injury to the défendants. The 
material inquiry on that point is whether this overt act was done 
and this conspiracy was entered into in this jurisdiction, and con- 
sequently whether thèse éléments of this crime transpired in this 
jurisdiction; and, again, whether or not the lumber, as a matter 
of fact, was shipped through this jurisdiction or from the state 
of Kansas to some other state in the Union, and that it passed 
into this jurisdiction and was weighed in the jurisdiction, That is, 
the overt act that goes to make ont that requisite of the crime, pro- 
vided it was underweighed. 

Thèse things are required to be found, and then it is required 
to be found that they undertook to ship this lumber to the towns 
named in the indictment, or to some one of them, either to Deshler, 
Neb., Du Bois, Neb., or Lewiston, in the state of Nebraska, or to 
the towns of Arriba and Burlington, in the state of Colorado. The 
court teUs you in this connection that the proof shows such a 
relation upon the part of this railroad company to this transaction 
as to show that it becomes subject to the law of congress, — the 
law passed in 1887, and amended in 1889. You first are required 
to find, in addition to thèse propositions, that the said corporations, 
the ones which I hâve named, and that are set out in the 
indictment by the name of the Chicago, Eock Island & Pacific Eail- 
road Company, the Chicago, Kansas & Nebraska Eailroad Company, 
and the St. Joseph & lowa Eailway Company, had established 
echedules or tariffs of transportation for persons and property 
along the lines of transportation of such common carriers. If a 
rate had been established, if it was known by the people in charge 
of thèse railroads as an established rate, as a flxed rate, having 
a uniform character, undertaking to treat ail shippers alike in pro- 
portion to the distances shipped, if that rate was then and there a 
flxed rate of that character, in my judgment it is not necessary 
that it should be published by posting the rate up. That is a 
thing required by this law to be done by the railroad company 
for the information of the people, that this practice may not be 
indulged in by the shippers, and any companies may not dis- 
criminate in favor of one and against others, and, if thèse com- 
panies did not do that, there is a penalty attached to it; but that 
is a différent duty from the one prescribed by this statute. If they 
hâve an established rate, if that rate is established, if it is so far 
established as to become a fixed rate under which they act, and 
parties as shippers, or parties as agents of common carriers, com- 
bined for the purpose of evading that rate, of getting an underrate 
in their favor, or of securing a discrimination as against the people 
generally, they may be held under this law which charges them with 
oonspiring to do an unlawful act. You are required, of course. 
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to find that a rate lias been establislied by the railroad company. 
You may take into considération, in ascertaining the establishment 
of that rate, the testimony of the witness or witnesses who had 
charge of that sort of business, and you may also take into con- 
sidération the poster put up by them to inform the public as to 
where thèse rates could be seen. It is the évidence of the estab- 
lished rate upon their part, and that is one of the éléments that 
must be found in this case. Now, you are required, in addition 
to that, to find that at the time alleged in the indictment, which 
was upon the 28th day of May, 1889, or within three years prior 
to Norember 6, 1891, the date upon -wliich the indictment wa« 
found, Mr. Mott — W. D. Mott — was a person acting for or employed 
by said railroad companies in weighing and reporting weights of 
ail freights taken and received by them for transportation by said 
corporations at the city of Winthrop or East Atcldson. 

That is material to be shown, or so much of it as that he was 
employed to make the weighing alleged to hâve been made in the 
indictment. Whether he was generally employed for that purpose 
does not matter. If he was employed for the purpose of making 
thèse weights, where there was an underbilling, where there was 
an underweighing, where there was an attempt to secure a discrim- 
ination in favor of the shipper, that would be responsive to that 
allégation. If he was working for this weighing company, and 
thèse raUroad corporations were members of that company, he 
would be their agent. That is necessary to be found. In addi- 
tion, you are required to flnd that as far as the first count is con- 
cerned, and I hâve given you the différence between thèse counts 
and the one différence that exists — I am talking now as to what 
is necessary to be found under the flrst count, and the same thing 
must be found under the other counts, varying according to the 
diiïerence in the overt acts charged, and the différence exist- 
ing in the relation of thèse parties to each other. The flrst count 
has charged that S. R Howell, George W. Howell, and Herbert N. 
Jewett were doing business as partners. Then you are required to 
flnd that that relation existed between them; that tliey occupied 
that relation to each other; and that in attempting and designing 
to ship large amounts of lumber from Winthrop to points in other 
States, to wit, to Deshler, in Nebraska, to Du Bois and Lewis- 
ton, Neb., and Arriba and Burlington, in the state of Colorado, 
to some one of thèse peints in Nebraslta or Colorado tliat are 
named in this indictment, they were there representing the 
shipper; that thèse parties, Pierce and the other défendants, 
were tlie agents of thèse parties when they were intending to make 
thèse sliipments, and that they were acting for said parties as their 
agents, and acting in this transaction with the Icnowledge and 
procurement of S. E. Howell, George W. Howell, and Herbert N. 
Jewett, — ^because it is necessary to show the relation of the Howells 
in this transaction if they are to be convicted. If this business 
was the business of the Howells, or, if you please, it was the business 
of George W. Howell and Herbert N. Jewett, and that Pierce and 
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Tibbette, or Pierce and Tibbetts and George W. Howell, as chargea 
in tbe third and fourth counts of the indictment, did things 
that are charged that they did do, in furtherance of the common 
design to connect thèse other parties, the parties who owned 
the business, the heads of the flrm, as it were, the business must be 
done with their knowledge and procurement. If they Icnew about 
it, and they jjermitted it to go on and received the beneflts from it, 
they are directly or indirectly interested in it. It matters not, in 
this case, whether the benefit was directly received by the consignée 
or the consigner of this lumber or by the shipper. It makes no 
différence. 

If the purchaser reçoives the benefit of the transmission of 
this lumber, then it was a direct benefit to him, and also a direct 
benefit to the man who was the seller, because by means of 
cheaper rates, of under priées, he makes customers and builds 
up trade, and by means of trade holds out inducements to men 
to purchase from him because of the advantage he has with 
the railroad company. So, in every case it is either a direct 
or an indirect advantage to him. If the man who is the buyer 
pays the freight, as a natural conséquence he will buy more goods 
from such a iirm than if it were a house that could not 
control thèse freight rates. That is one of the reasons why such 
a law was enacted, that one man in business should not create 
such a trust or combination or monopoly as would destroy Ihe 
trade and commerce of the country if it was regulated by his 
dictation and by his control. It is in pursuance of this, in pur- 
suance of the trade and policy of such men, législation is leveled 
at the heads of thèse men, thèse combi nations, thèse trusts, that 
are reaching out and grasping ail the concems of this country, so 
that the consumer and small dealer and everjbody else has to pay 
toU to the combinations or to the large dealers. Then it makes 
no différence, I say, whether the benefit to the shipper was direct 
or indirect, or to the owner of that business in this case, — either 
the two Howells and Jewett, or S. E. Howell and Jewett, — ^the 
transactions earried on by Pierce and Tibbetts must hâve been 
done with their knowledge and procurement. 

If they had the knowledge of it, if they permitted it to go on, 
if they received benefits from it, directly or indirectly, it was by 
their procurement as much as though they had directly or indi- 
rectly commanded it to be done, because it is the duty of a busi- 
ness man so situated to see to it that the law shall not be violated 
by his subordinates through his neglect of his duty to attend 
to his business and to protect the public. If you find that the proof 
does not show the connection to that degree of certainty that the 
case must be proven that S. R. Howell was so connected with this 
transaction, that is, that he either knew of it and commanded it, 
or that he had knowledge of its being done and permitted it to 
be done, and that the firm received the benefits of it, he would 
be entitled to an acquittai at your hands, unless the évidence 
shows his relation to that transaction, as I hâve stated, beyond 
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a reasonable doubt, as it miist show it before you can find Mm 
guilty. Now, while thèse parties occupied this relation to each 
other, some as owners of the business and shippers, and some as 
agents of the shippers, and another as agent of the railroad Com- 
pany, and the party who dîd the weighing while they were occupy- 
ing that relation, you are required to find that aU thèse parties 
conspired with one another to commit an offense against tho 
United States, — that is to say, that they did, on the day men- 
tioned, or at any time within three years prior to the 6th of 
November, 1891, conspire, combine, and agrée together falsely and 
fraudulently to ship a quantity of lumber at less than the actual 
weight, and they were then within this jurisdiction, that is, the 
St. Joseph division of the western district of Missouri, — and also 
to find the one charged with doing the overt act, as aUeged, 
did, by false billing, false weighing, and false représentations of 
weights, knowingly and willfully assist, obtain, suffer, and permit 
the said George W. Howell, S. K. HoweU, and H. N. Jewett, of 
said Company of Howell, Jewett & Co., to obtain trani?porta- 
tion for their said property. In this case the proof must t-how 
you the combination and means resorted to in furtherance of it 
and the purpose for which they entered into it, to wit, to enable 
this flrm of the Howells and Jewett or of Howell and Jewett, as 
the case may be, to obtain transportation for their propprty, — that 
is, lumber alleged to hâve been transported and underbilled, — to 
obtain from them that privUege to secure the carnage of the lum- 
ber to the points designated, and from the place wkere it was 
billed and woighed, at less than the regular rates thon and thore 
established and in force. That is the allégation of the conspiracy; 
that is the allégation of the purpose in view when they did con- 
spire. There is but one other clause in this indictment, and that 
is that while that was the purpose of thèse parties, while that 
was their object, W. D. Mott, in furtherance of the common design 
of which he was a part, of which they were ail alleged to hâve 
been a part, — ^the common design which bound them together for 
the purpose of obtaining the shipments at underweights, — that 
in furtherance of that design to accomplish it he did a certain 
thing. What is it? That he weighed a car or cars of lumber and 
shipped them ont at less than their actual weight; that is, by 
falsely weighing, falsely billing freight to be shipped. That is 
the allégation of the act doue by Mr. Mott in furtherance of this 
common design; that is what is necessary to be found in this in- 
dictment; and it must be found, if you find under any of the 
counts in this indictment. 

Now, what is the nature of this charge of conspiracy? Mr. Justice 
Dillon, in his trial of the whisky cases, gives a very happy définition 
of this crime called a "conspiracy." He says : "A conspiracy means 
a combination formed by two or more persons to eflect an unlawful 
end; said persons acting under a common purpose to accomplish 
the end desired." U. S. v. Babcock, 3 Dill. 586. An agreement 
or an undertaking, or a combination, If you please, entered into 
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between two or more persons to accomplish an illégal resuit, and 
what is meant by accomplisliing an illégal resuit is doing some- 
tbing which. is against tbe laws of tbe country; entering into 
a combination to do anytbing of that kind; to do something wliich 
by law is a crime. Two men may agrée to go out hère and steal 
a horse. That is an olfense against the laws of the United States, 
provided it occurs in a place where the United States has juris- 
dîction, as in the Indian Terri tory. They agrée to go out and 
steal a horse. They do not steal the horse, but one of them goes 
to the stable and gets a bridle, that they may safely get away 
with the horse. They are intercepted. They did not steal the 
horse at ail. Now, they may be indicted for attempting to steal 
the horse, in entering into a conspiracy to steal the horse, but 
they cannot be convicted for the offense of stealing, even if one 
of them went so far as to do an overt act in furtherance of the 
design. Not only this unlawful combination shall be entered 
into, this agreement to violate a law of the United States, but 
one of the parties to the conspiracy must do the overt act charged, 
that we can see there is something more than a mental purpose to 
commit the crime. Thèse are the two things that make up this 
crime: The overt act I hâve enumerated to you; such act alleged 
in this indictment to hâve been done by Mott; the act that was 
agreed upon to bave been done by thèse other parties in further- 
ance of this conspiracy. The agreement upon the part of the 
alleged conspirators was to secure a shipment of freight at an 
underweight as established by the railroad that did the shipping. 
That was the purpose of the combination, and if it was accom- 
plished in the manner enumerated by the statute, if be did that 
which would make him responsible under the paragraph of the law 
as to the shippers, who would become responsible under that act for 
the crime committed by him, he might become guilty under the law. 
Now, thèse are the two éléments that go to make out this crime. 
The doing of the overt act in furtherance of the common criminal 
design is one of the things you must ûnd. You are required to 
find, first, in this case, was there such a conspiracy, as is alleged, 
as affecting at least two of thèse persons? It is not neces- 
sary that the two should be on trial. Was there such a con- 
spiracy as is described in this indictment, and was any one of 
thèse overt acts that are alleged hère to hâve been done in further- 
ance of it done as alleged? Thèse are the propositions necessary 
to be found to establish this case, such as is stated in this indict- 
ment. After you hâve found thèse propositions, — that is, whether 
they are true or not, — then you are to look into this évidence 
to see how many défendants were connected with this unlawful 
combination. Now, what is necessary to make a conspiracy? You 
wUl understand that this is a crime that may be committed at long 
range. A man may be living in Chicago and be guilty of a con- 
spiracy in this district. In the whisky trials it was alleged that 
men living in the city of Washington were so connected in the 
conspiracy in the eastem district of Missouri as that they could 
v.56F.no.l — 3 
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be trîed in tliat district; and it îs true that a man may lie cou- 
nected with this kind of a crime, and be responsible for it in a giyen 
jurisdiction where it has its headquarters, where the agreemcnt 
Î8 made ont, wliere it is entered into; h.e may be connected with 
it as tbough be had been living in that jurisdiction. In thia case 
it is not necessary for S. R. Howell to hâve been living in the 
jurisdiction at the time of the formation of the conspiraoy. He 
may become a party when it was created, by acts of a certain 
nature, even though living in Chicago, or he may be responsible 
after it was formed, provided he went into it or had anything to 
do, as charged in the indictment. 

Does the law require you, under your oath as jurymen, to see 
the thing itself in order that it may be found to exist? It gives 
you the right of judging the intent from the act done. You can- 
not flnd it except in one way, and that is by circumstances. Espe- 
cially is that true with a conspiracy. The conspirator has two 
objects in view. He would hardly think it worth while to enter 
into a conspiracy unless there was some motive which prompted 
the désire to consummate it. Because he has that motive to con- 
summate it, it is necessary to hâve a secret understanding. Peo- 
ple do not put it in writing, as you do a deed which conveys 
your land to another, or hâve it recorded in a book as évidence 
of the title that you pass to another. If the oiScers of the 
law would lay their hands upon them before they had consummated 
the conspiracy, their purpose would fail; then they may act with 
secrecy because of the désire to accomplish a resuit. It is not 
necessary to be made by so many formulated words. I know 
that not one of you gentlemen has a criminal purpose in view, 
but I hâve explained this for the purpose of showing to you 
the principle, and in construing it you must be guided by the 
light of human expérience and human understanding; but if I 
knew that one of you gentlemen had a criminal purpose in 
view, and with that knowledge I joined you for the purpose 
of consummating that object, and in furtherance thereof I entered 
upon the same design with the purpose of aiding you in its 
commission, then it is the same, for I hâve joined the conspiracy 
as though I had been a party to it in the beginning, for that is 
what the law seeks and calls a "design" or an "agreement" entered 
into with the knowledge of assisting in the perpétration of that 
which is against the law, and which is called a "conspiracy." 
It may be entered into in either one of thèse ways. If it is a 
secret, how are you to flnd it? I may read a little in référence 
to the nature of conspiracy. Judge Dillon says, in the case of 
U, S. V. Babcock, 3 DUl. 585: 

"It Is not neccessary, to constitute a conspiracy, that two or mcre persons 
shoiild meet together and enter Into an explicit or formai agreement for an 
unlawful scheme, or that they should diroctly, by words or in writing, state 
what the unlawful scheme was to be, and the détails of the plans or means 
by which the unlawful combinatlon was to l)e made effective. It la sufliclent 
If two or more persons, in nny manner, or through any contrivance, positively 
or tacitly como to a mutual imderstanding to accomplish a common and un- 
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lawful design. In other words, whcre an unlawful end is sought to be 
efîected, and two or more persons, aetuated liy tlie common purpose of 
accoDiplisliing that end, work together in auy way in furtherance of tlio 
nnla^ful soJieme, eveiy one of said porsous beconies a member of tlie con- 
spiracy, although tbe part he was to take tberein was a subordinate one, 
or was to be executed at a remote distance from the otber conspirators." 

Any act done in shipping this lumber to its final destination 
ont of the district, if done by ail or any one of thèse parties, 
would be an overt act, you can notice, if done in the jurisdiction. 
A combination formed by two or more persons to effect an unlaw- 
ful end is a conspiracy, said persons acting under a common pur- 
pose to accomplish the end designed. Any one who, after a con- 
spiracy is formed, and who knows of its existence, joins therein, be- 
comes as much a party thereto from that time as if he had origi- 
nally entered into it. That is the nature of this crime. How are 
we to flnd it? We must find it, if we are to flnd it at ail, alone 
by circumstances, because we cannot find it by positive évidence. 
Positive évidence may be introduced to show the existence, as in 
this case, of the overt act, done in furtherance of the conspiracy. 
We can hâve positive proof of it, and this witness who did the 
weighing would be a iwsitive eyewitness. Pierce or any other wit- 
ness would be a positive witness. That is something which is 
tangible and real, and something to which you can apply one of 
the five sensés. It is not necessary to prove that underbilling was 
done in secret, although it matters not whether it was so done 
so far as that part of the offense is concerned. As to the overt 
act, you hâve positive évidence of its occurrence, and you may 
resort to this class of testimony called "positive évidence," be- 
cause proved by an eyewitness of the underbilling. There is an- 
other kind of testimony that you can resort to, and, while men 
sometimes hâve a préjudice against this class of évidence, Judge 
Dillon said, in a case he tried while he was on the circuit bench 
of lowa, that although this was one of the resorts of lawyers 
to make a hobgoblin, to frighten jurymen into a préjudice against 
this class of évidence, yet circumstantial évidence was one of the 
most important classes of testimony. Although we know there 
are men who hâve some préjudice against this class of testimony, 
when we understand it and look at it fairly we can see how much 
dépends upon this kind of évidence. A man enters the household 
of an innocent family and murders the wife and the children of 
the husband. No eyewitnesses except those eyes that are closed 
by the hand of death were eyewitnesses. Wliat are you going to 
do? Are you going to let it stand unpunished? Shall we say, 
because there was no eyewitness of the crime, that the murderer 
shall go unpunished, because no one saw the shooting, the flash 
of the pistol, or the dagger used? That man wTio did it may 
be insane. He may be incapable of having intent. Under the law, 
in a crime of that character, even as in crimes of a high nature, 
the intent is the flrst élément that goes to make up the crime. 
Under the law, until you prove the intent to commit the crime, no 
conspiracy can be charged. How are you going to prove it? 
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You cannot prove it except by cîrcumstances. TKere has not 
been an eyewitness who could see the mind of that man actually 
and really. It is only by cîrcumstances, and acts connected 
with tbe circumstances, that we are able to form any opinion. 
Now, of aU the crimes that hâve to be proven by circumstantial évi- 
dence, this is the chiefest, because of its secret character, because 
of its not beiug proclaimed or made public, so that men can see 
and know it by the positive évidence. You hâve to drag it to the 
light of day to see whether there v^as an intent or a purpose to 
co mm it a crime or a criminal design, for the intent or design is the 
very germ of the crime. I do not consider it improper to detain you 
a little longer to give you the opinion of one of our ablest jurists 
on this class of testimony, which is often resorted to by courts. In 
the case of Com. v. Twitchell, 1 Brewst. 571, a case tried in Phila- 
delphia before Judge Brewster, the court in that case says, and I 
indorse every word of it: 

"Mr. Bentham tells us that ail évidence flows from persons and thlngs. 
Thèse are the only two sources from whlch we can expect testimony, and, 
unless we résolve to let ail secret crimes go unpunished, ail civil disputes to 
remain undecided, and to throw away our reason, we cannot act upon the 
statemonts of persons and things. I say statements of things, because If we 
consult the expérience of every hour we wUl be taught that inanimate objecta 
hâve volce as well as sentient things. It is in vain, then, for man to say 
lliat, because others hâve faUed In thelr efforts to detect error, he wUl sit quiet- 
ly down, and perversely refuse to apply his Intelligence to the problems of lif e, 
whether they encounter him in tlie countlng room or In the Jury box. He 
might just as well refuse to use his legs because others havo fallen or been 
killed in walklng. Ue might with equal propriety refuse to eat because others 
hâve been poisoned whUe partaMng of nourishment. Some persons, admitting 
tlie force of the principle whlch actually coinpels us to act upon évidence, 
still insist nothing but positive tesllmony should produce conviction, and, 
adhering tenaciously to this favorite dogma,— those who are too timid or too 
weak to exercise the reasoning faculties ynth. which kind Providence has 
endowed them,— they assail ail circumstantial évidence. A moment's reflec- 
tion, however, must satisfy ail candid mlnds of the imsoundness of such a 
proposition. Suppose for & moment tiiat this was th© rule for our being, 
and that we had been so constituted that we could believe nothing unless 
it was demonstrated to us by our own sensés or by the statement of an eye- 
witness. what would then be our condition? Of course, we could not punish 
,iny crime unless it were perpetrated in the présence of spectators. AU 
secret murders, arson, burglaries, forgeries, and other offenses could be com- 
mitted with impunity. Nor would the mischief stop there. Few civU contro- 
versies could be settled by juries, no book of original entrles could be re- 
ceived in évidence, no note or obligation would avaù imless there were a sub- 
scribing witness; indeed, this would not be sufflcient, for, if he died before 
trial, the claim would expire with him, and Insurance on the life of the 
witness would not even avoid the diffieulty, for the policy would die with 
its attesting witness. For the same reason ail receipts would peiish with 
those who saw them signed, and ail our deeds and muniments of tiUe would 
be swept away by the death of the subscribing witness and the maglstrates 
before whom they were acknowledged; ;dl i)roof of handwriting by compar- 
ison be annihilato'd; commerce would bo destroyed, or remitted to its in- 
fancy in barbarous âges. With the abolition of légal punislimont for crime, 
mob havs and vigilance committees would suporsede the use of courts 
and juries. The whole framework of socioty would be Impaired, if not 
destroyed. The absurdity of the préjudice agaiiist circumstantial évidence 
may be stUl furtlier illustrated by reflecting for a moment upon tiie use to 
which we const.antly and properly apply It. Not only do business men an- 



UNITED STATES V. HOWELL. 37 

swer ïetters, pay rirafts, and crédit othei-s to the estent of millions daily 
upon the testimony of clreumstanees alone, but thoy commendably carry this 
faith, as the évidence of tliings unseen, iuto the reasoning which connects 
them with the world beyond our own. A trifling circumstance— the fall of an 
apple— has proved to the satisfaction of philosophera the great laws of 
gravitation whieh control the motion of the univerae. The man who dénies 
the existence of his Maker is properly regarded by many as thereby eviu- 
cing his want of reason. ïet what proof hâve we of this important and ac- 
cepied truth excopt from clreumstanees? The same kiud of testimcny is the 
prop of our bolief in ail the great truths of révélation. Il we tum from tlie 
world to the great mechanlsm withln us, we see agnin that no rational man 
pauses for one Instant to doubt the force of circumstantial testimony. AVhat 
évidence hâve we that it Is a heart that beats or a brain that throbs 
within us, except from the fact that those organs exist in ail similarly con- 
stituted belngs? And we accept remédies for ail the Uls that flesh is heir to 
upon preclsely the same faith as circumstantial évidence." 

Chief Justice Gibson has given an excellent illustration of tke 
force of this kind of testimony. He says, (C!om. v. Hannan, 4 Pa. 
St. 272:) 

"You see a man discharge a gun at anothcr. You see tho flash, you hear 
the report, you see the person fall a lifeless coriise, and you Infer from ail 
thèse circunislauces that there was a bail discharged from the gun, Avhieh 
entered his body and caused his death, because sueh is the usual and material 
and natural cause of such an effect. But you did not see the bail leave the 
gim, pass through the air, and enter the body, and your testimony to the 
fact of killing is thereby Inferential; in other words, circumstantial." 

The improvements of modem science fumish us with another 
illustration: You are in a telegraph office, and see the battery in 
motion. A message is received. The station at the other end 
of the line may be a thcusand miles distant. No human eye ever 
saw the subtle fluid pass aJong the wire, and yet you would hardly 
listen with patience to the man or the argument undertaken to 
reason to you that the message might hâve come through the air 
or the earth without the agency at the wire, and that ail ycur 
e^vidence to the contrary was circumstantial, and therefore un- 
worthy of regard. In short, a skepticism like this would open 
wide the door for the perpétration of ail secret crimes, would up- 
root our faith in man, and destroy even our belief in a Creator and 
in a future state. Thèse are some of the evils which flow from the 
déclaration of a principle, that we should reject ail circumstantial 
évidence. 

There is much more of that with which I could occupy your time 
in reading, and it illustrâtes to you forcibly the great standing that 
that sort of évidence has in the courts of the country, and, I may 
say, in the estimation of intelligent men, because you act on it, 
and hâve to dépend on this kind of évidence to satisfy your minds 
of the great problems of life. You may resort to évidence of this 
kind to establish a case of this character, for it is one which, above 
ail other cases, must be proven by circumstances, in part, at least. 
You may hâve no positive évidence of it. You may take into con- 
sidération their association, their relation to each other, their inti- 
macy with each other, their interest in the business transacted, 
^nd the results that wotdid flow from the conunission of the act. 
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Ail of thèse circumstances and thèse facts may be taken into con- 
sidération. The test as to this character of évidence goes to its 
character and to its sufflciency. If it is equal in proving power 
to the testimony of one positive, uncontradicted, crédible eyewit- 
ness, the law says it is sufficient to establish any proposition. Evi- 
dence of any kind, positive or circumstantial, establishing a proposi- 
tion affectÏQg a crime, is sufficient vfhen it proves it to that ex- 
tent. 

Now, while we are upon this subject, it may be proper to call 
your attention to the fact, in addition to what I hâve said, that you 
may take into considération the very overt act done, if apparently 
done in pursuance of the design, to shovsr who was connected witi 
that understanding. You may use that overt act to show the other 
circumstances. You may use it for that purpose as one item of 
évidence to show the existence of the conspiracy. As I hâve re- 
marked, two of the witnesses who were on the stand are confessed ac- 
complices in this alleged crime. They say tliat they did certain 
things. If they did, thèse tliings would make a conspiracy, and 
the doing of this particular act chargea. If that proposition is 
true, then you are to inquire whether the other persons charged 
in the indictment were connected with it. After the flrst propo- 
sition is established, then you must see if the other parties were 
connected with it. Frcm l'ierce, the wituess, you hâve certain 
facts with référence to George W. Howell that would make 
him a party to this conspiracy; and if it be true that Jewett was 
connected with that transaction, that he had knowledge of it, 
that he permitted it to go on with that knowledge of the offense, 
with benefits received directly or indirectly as a member of that 
firm, that would make him a party also. If the other state 
of the case was true, — that is, that S. E. Howell and Herbert N. 
Jewett were partners, and George W. Howell, with knowledge and 
as an agent, was connected with that transaction and assisted in 
it, that he fumished the means as the agent representing the busi- 
ness of S. E. Howell and Herbert N. Jewett of carrying on the pur- 
pose, — that would make him a party in the business also. But I 
hâve already adverted to the facts necessary to connect the other 
Howell with the transaction. Now, thèse witnesses, Pierce and Mott, 
occupied a relation to the case différent from ordinary witnesses. 
They confessed tliey were guilty as charged in the indictment. 
That would make them responsible under the law. The law lays 
down a rule on that subject, as to how you shoxild regard tes- 
timony of witnesses of that character, and the proposition that the 
court is asked to give you on that subject by counscl for the défend- 
ants is not the law, and the court refuses to give it. The law is 
difEerent from that, and is contnined in the rule which has been 
laid down by Mr. Justice Dillon in the trial of the case I hâve al- 
ready rof^rred you to. That is the case with this man Pierce. 
That is the case with Mott, and he stands hère indicted in five or 
six cases; but as to whether he is indicted or not, that cuts no 
figure, except it may prove some one of the propositions that 
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he is a party to the conspiracy. The rule of law is that ao- 
complices are compétent witnesses, and that when swom you should 
consider their testimony, for you can convict on their testimony 
when ail the facts and circumstances surrounding the case go to 
verify their statements. You are to consider their évidence. They 
are compétent witnesses, but under the législation of congress 
they may not be compelled to testify. But the testimony of con- 
spirators is always to be received with extrême caution, and weighed 
and scrutinized with great care, by the jury. It is just and 
proper for the jury to seek for corroborating facts to bear out their 
statement. It is just and proper to do it, but it is not absolutely 
necessary, provided the testimony of the accomplice produces in 
the minds of the jury full and complète conviction of its truth. 
Kow, there is one i^oint that in niy judgment needs élaboration. 
It is just and proper in such cases for the jury to seek corroborat- 
ing facts in material respects. You will understand that it is 
always safest and best to look for corroborating facts. It is a 
rule you should always apply, not to take a man's testimony alone 
in any case, but to look through the whole évidence to see whether 
there are other facts in the case which corroborate that. And I 
may say right hère, in this connection, that ail truths in this world 
are in harmony; I mean ail material or relevant truth. If one wit- 
ness in a case is telling the tnith, there are other propositions, if 
you can get at them, other truths, that will corroborate what he 
says; and it is by means of this fact, and of the récognition of the 
fact, that thèse other truths frequently consist of circumstances, 
that we can find the truth in a given case. I say that the testi- 
mony of the principal witness upon material facts may be corrob- 
orated alone by circumstances, if correctly produced. 

Therefore it is prudent, it is safe, it ia proper, in a case where a 
man testifles, to look to other facts corroborating what he says. 
The testimony of any witness is true if it produces a belief of that 
character, — if it is equal in proving power to the testimony of one 
eyewitness; but it is a prudential rule that ail witnesses who are 
confessed accomplices should be corroborated in some material part. 
It is not necessary to corroborate in every part of the act, in every 
part of that which goes to make up a crime in every détail, but if 
he is corroborated in some material fact that is sunicient;that goes 
to show by the light of other évidence the truth of the state- 
ment, and that is what the law means by saying he must be corrob- 
orated in some material part. It must, in some particular, tend 
to show the guilt or innocence of the parties outside of his évi- 
dence. That corroboration may corne from oral testimony or from 
documentary évidence, from letters, from writing. It may corne 
from évidence, or letters admitted and found to be compétent évi- 
dence, but you are to look to it to see that they are corroborating 
facts in some particular to go to make up the accusation against 
the parties charged. This is as to the testimony of accomplices. 
That same witness, Pierce, was sought to be impeaehed, and his 
testimony broken down. I give you a rule in this connection that 
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bears upon the other proposition: If you sliould believe th.at he is 
an accomplice, and that you cannot believe Mm on that ground, 
if standing alone; if you believe bis testimony is so supported by 
other facts and circumstances as to impart verity to it, and to 
make it worthy of belief, — you migbt believe it on that ground, 
and you are not at liberty to reject bis évidence because be is 
an accomplice, and you are not to do so until you look tbrougb 
tbe case to see if bis évidence is corroborated. It was sought to be 
impeacbed by a number of witnesses ; and rigbt bere let me say to 
you that it is a dangerous metbod of impeacbment to tbe witness 
and to tbe cause of justice, and it often works very unjustly against 
tbe witness. You, tberefore, in ascertaining whetber he bas been 
successfuUy impeacbed, are to ascertain, lirst, whetber it bas been 
proven in a crédible way that the character of that witness as 
given to you was tbe character reflected by the opinion of 
the people generally in tbe neigbborhood where he lives. It 
frequently happens that we make up our judgments by our own 
feelings towards the party. There are many men in this world 
who bave such an opinion of tbemselves that they take their own 
judgment, and by it compare ail other judgments. You say that bis 
réputation is good or bad; but we must consider that réputation as 
only the reflex of character, — the reflex of the character, — and, 
in justice to men called into the courts of the country without any 
idea or intimation of who is going to swear against them, it is for 
you to see whetber that impeacbment bas been successfully made 
against the party. There is not a man on eartb, if you catch him 
under certain circumstances, that you cannot iind some one to prove 
that his gênerai character for truth and veracity was bad. Every 
man who is a man bas his enemies, and it frequently happens that 
men mistake this thing for gênerai réputation. And, again, it 
opens wide the door of personal préjudice, and it affords means 
by which men can concoct and do great damage to a witness. It 
is a means of attack that may be easily resorted to. Then, in ascer- 
taining how far that attack has gone, — and,if made siiccessfully, you 
bave a right to look tbrougb ail the évidence in this case; if you 
do not believe the statements of thèse witnesses reflect the opinions 
of the people in the community, there is a failure on that ground 
to impeach; if you do believe that, and they reflect it, then you are 
to look to other circumstances to see whether really that was the 
condition as created by the community generally, — you hâve a right 
to take into considération the fact that he was the admitted trusted 
employé of the défendants; and their évidence fuUy sustains that 
fact to sucn an extent that large sums of money were paid to him, 
and not a question asked as to how he disposed of it and disbursed 
it. I say, if he was connected with the business of that company 
in that way, you bave a right to take it into considération in this 
case. If the impeacbment has been successful, or tbe reflex of 
the opinion, the sentiments of the people generally bave been 
placed before you as a jury in this case, and that the witness 
stands to you in that Avay, then you are to look to the other 
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testimony to see whether he is corroborated. If you believe other 
facts so corroborate his statement as to give verity to it, you may 
believe him. In a case of that kind you are to say wh.ether his 
statement is true, to look to ail thèse facts in justice to the défend- 
ants and to the witnesses. There are other rules the law gives 
you for weighing the testimony of witnesses. In addition to the 
ones already given, you are to take his évidence, the évidence of 
the accomplice, and see whether there are other facts and circuin- 
stances outside of his statement coming from other witnesses cor- 
roborating his statement. The same rule applies to the testi- 
mony of Pierce and Mott. The rules of law given us say that 
we are to consider the testimony of each witness as to its con- 
sistency, its probability, its reasonableness. If the witness gives you 
a statement that by your judgment and observation of life seems to 
be probable, seems to be reasonable when comparing it with what 
you hâve observed, seems to be consistent, is not that witness en- 
titled to belief ? Then you consider the question as to whether it 
is borne out by other facts, in the light of the other testimony of 
the case. The law says that défendants may testify; they hâve 
a right to go on the stand and make their statements. You take 
them as you take the statements of ail other witnesses, — for what 
they are worth. We are ail pretty much alike in this matter 
of self-interest. We need not set ourselves up as standards. The 
best of men think they should be believed. It comes so near to 
us that it takes possession of us, this thing of self-interest. 
The law says that any man can go on the stand and testify. 
When défendants go on the stand the fact is they hâve a motive, 
a considération. It is a severe test. Some men can stand 
against it, and follow the line of truth as best they know it, but 
the law considers that they may not be able to do that ; and yet they 
may be honest men, as the world goes, intentionally honest men, 
and, for the reason that they may not be able to do it, the law 
says to you, "You are to consider it in the light of their relation 
to the case." 

You are to do, also, as you do with other witnesses, to see whether 
it is contradicted by other reliable facts; that, if it is, then it is 
weakened, as you may attach crédit to the contradicting facts; and 
you are to see to it also whether it is corroborated by other re- 
liable facts, and, if so, it is strengthened. That is the relation the 
testimony of the défendant witnesses bears to you. Look at its 
consistency, its reasonableness and probability, in the light of the sur- 
rounding circumstances. You may reject it upon the ground that 
he is a défendant witness, or that he is contradicted by other évi- 
dence. You are to take that view of the testimony of ail the wit- 
nesses, and look for supporting facts. If you believe, when you 
apply ail thèse rules, that it is entitled to belief, then you are to find 
it true. Now, to what degree of certainty must this be established? 
The same degree is required to be established as to other évidence. 
You cannot demonstrate propositions growing out of human con- 
duot. You can prove them so there is no conjecture to be arrayed 
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against them. It sometimes is said that nothing can be proven to 
a degree of certainty wlien it cornes to tlxat whicli grows eut of 
human conduct connected with crime, and which is dragged to 
the liglit of day by taking the circumstances and actions connected 
with it. You cannot liave it proven absolutely. Tke law does 
not ask you to accomplish tlie impossible. It asks you, as reason- 
able men, to do tliat which reasonable, ordinary men would do, — 
nothing more; nothing less. Where does this rule corne from? 
This rule of law cornes from what reasonable men ordinarily do 
in the every-day affairs of life. It is our own expérience, based 
upon our observation of others and our actions. We observe the 
actions of men, and that the rule existing was ascertained as to the 
amount of proof necessary to bring beliet to the minds of the 
reasonable men of the country. Evidence was necessary to bring 
his mind to a conclusion that was reasonable, ascertained by look- 
ing at the actions of men in the light of facts proven. Upon that 
was formulated this rule that the proofs in a criminal case, before 
conviction can take place by a jury, must be suiBcient to establish 
ail the material allégations in the issue beyond a reasonable 
doubt; so that reasonable men upon a matter of importance or 
concern would be satisfied of its being true. When it is proven to 
that extent, it is proven beyond a reasonable doubt. This degree 
of certainty must exist in this case, and nothing more. The law 
contemplâtes it is your moral duty to flnd this. Now, the counsel 
for the défendants hâve called your attention to the question of rea- 
sonable doubt in référence to this case. That must be a real and 
substantial doubt, and not a mère conjecture or surmise as to the 
possibility of innocence. No other doubt is entitled to a moment's 
considération; no other is entitled to occupy your minds for a single 
second. 

Gentlemen, that is the degree of certainty to which this case is re- 
quired to be established. I believe I hâve covered every proposi- 
tion in this case necessary to be given. Gentlemen, in conclusion 
there is nobody connected with the goverment in this case who 
wants anything but simple justice, and I speak for myself and the 
district atttorney when I say that we seek equal and exact jus- 
tice. Notwithstanding this great cry about the railroad corpora- 
tions, I ask you to vindicate the law. Eailroads are entitled to 
the same rights as others, but it sometimes looks as if attomeys 
endeavor to take advantage of a jury. Intelligent men, under 
their oaths, will administer equal and exact justice in ail cases, 
whether affecting railroads or affecting private citizens. The law 
ought to be administered, and should be administered, in this way, 
for the railroad companies hâve their interests which should be 
preserved; and it is the object of the law to enforce penalties when 
statutes or laws are violated, either by the railroad company or 
private shippers. Gentlemen, you will proceed to make up your 
verdict 
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JOHNSON CO. V. TEDEWATER STEEL WORKS. 
(Circuit Court of Appeals, Third Circuit. June 6, 1893.) 

1. Patents for Inventions — Rolmno Rails — Invention. 

Glaim 1 of patent \o. SOO.OHfi, issued JUu'cli 29, 1887, to Artliur J. 
Aloxliam, for a metiiod of rolliiig side-beariug girder rails, consis»ting in 
rolling down thé métal forming tlie side tram in rolls provided with 
passes, in one or more of wliicli tliat portion of métal forming tlie offset 
or head of the rail is subjected to elongating action, and that portion only 
forming its side tram is subjected to displaeiiig or dummy action, does not 
Involve patentable invention, since it was old to roU girder rails with a 
dummy action on botli the head side and the tram side, and It was old, in 
other forms of rails, to tnm the whole latéral flow of métal to tlie tram 
side, and the clianges necessary to accomplisli this resuit in the rolls 
used for roUing girder rails were obvions to a skilled mcchanic. 

8. Samk— Limitation dp Claim— Inprinqement. 

l-jven if the clalm is valid it must be Umited to a process in which ail 
the rolls describcd in the spécification are eraployed, and in the spécifie 
form shown and described, and is not infringed by a process of roUing in 
which the roUing of the rails, prior to their insertion into the dummy 
pass, is performed by rolls of a substantially différent construction. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

In Equity. Suit by the Johnson Company to enjoin the Tide- 
water Steel Works from infringing letters patent No. 3G0,036, 
granted March 29, 1887, to Arthur J. Moxham for a method of, 
and rolls for, rolling side-bearing girder rails. In the court below 
the bill was dismissed by Acheson, circuit judge. For a full state- 
ment of the case, see 50 Fed. Rep. 90, for his opinion, which is 
hère adopted by the circuit court of appeals. Aiïirmed. 

George J. Harding and George Harding, for appellant. 
William A. Redding, (Théodore P. Matthews, on the brief,) for 
appellee. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. A careful examînation of the assign- 
ments of error bas convinced us that the decree of the circuit 
court should be afflrmed; and we are satisfied to rest this con- 
clusion on the reasons stated in tlie opinion filed by that court. 
To restate or enlarge upon them would be a waste of time and 
labor. 
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THE LISCARD. 
COMPANHIA DE MOAGENS DO BARRIERO v. LONDON ASSUR. CO. 
SAMB V. MANHEIM INS. CO. 
(District Court, E. D. Pennsylvania, May 12, 1893.) 

1. Mamke Insuhanck — Cargo — Wren Poltcy AxTAcnKS. 

A marine policy on a cargo of wheat "at and from New York and bound 
for Llsbon" attaches wliile the wlieat is in liarbor at New York, immedi- 
ately upon loading. 

2. Samh — Pakticulak Avebagb Clause. 

Under a marine policy against ail sea péril, loss and damage to cargo, 
except as provided in the clause, "Free of particular average unless the 
vessel be stranded, sunk, bumed, or in collision," the exception ceases 
to operate as soon as the vessel had been stranded or in collision, whether 
the subséquent loss is caused thereby, or by some other cause. 

3. Same — Collision in Hakboh. 

There is a "collision," within the meanmg of such a policy, when the ves- 
sel, being fully loaded, bas once cast off her moorings, but has retumed to 
her dock because of a difflculty with her engines, and Is there strack by a 
scow, wliich makes a slight break In her bulwarks. 

In Admiralty. Libels by tke Companhia de Moagens do Barriero 
against the London Assurance Company and the Manheini Insur- 
ance Company of Manheim on marine policies on tke cargo of the 
steamer Liscard. Decrees for libelants. 

Curtis TUton and John F. Lewis, for libelants. 
Morton P. Henry, for respondents. 

BUTLEE, District Judge. I find the libelants' statement of 
facts substantially correct. On December 10, 1890, the libelants, 
through Lawrence Johnson & Oo., of PMladelphia, shipped on 
board the steamer Liscard, at New York, bound for Lisbon, Portugal, 
33,000 bushels of wheat in bulk, and 1,542 bags, valued at |40,887; 
and for and at the expense and request of libelants the said 
Lawrence Johnson & Oo. insured the said wheat in the Manheim 
Insurance Company for said voyage, in the sum of |10,000. The 
wheat was purchased by libelants from Lawrence Johnson & Co., 
and as soon as loaded on board ship w&s by the tenus of siale, the 
property of libelants. The bills of lading and certificates of in- 
eurance were made out in the names Lawrence Johnson & Co., the, 
oaxgo being delivered and insurance i>ayable to their order, and the 
papers were by them indorsed in bank. The payment for cargo 
was made through a crédit opened by the libelants with London 
banlvcrs, to whom tlie bills of lading and certiûcates of insurance 
went in passing from Lawrence Johnson & Co. to the libelants. 
The wheat was invoiced to libelants and the premium for insurance 
charged against them in the invoice. 

Another lot of 33,000 bushels of wheat, valued at $40,887, was 
shipped on the same steamer by libelants, and insured by the Lon- 
don Assurance Co., for said voyage, for the sum of $20,000, the terms, 
conditions, and manner of shipment and insurance being the same 
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as to both lots, which. were separated in the ship, and kept séparait» 
tliereafter. Exoepting as to the amount of libelants' claim, the case 
against the Manheim Company is the same as that againsit the 
London Assurance. The underwriters are both foi'eign companies 
and their method of business is to issue to their American agents 
open policies of insurance, for aocount of whoni it may concem. 
Under thèse open policies their agents issue to the assured short 
certiflcates which stipulate as follows: 

"This certificate représenta and takes the place of the policy and conveys 
ail the rlght of the original poUcy holder, for the purpose of eoUectlng any 
loss or claim, as fuUy as if the property was covered by a spécial policy 
direct to the holder of this certificate." 

The certificate and policy taken together contain the contract 
of insurance. Under the tenus of this contract, the underwriters 
are liable for ail kinds of sea péril, losses and damages to the wheat, 
whether partial or total, exoept as provided in the foUowing clause: 

"Ii^-ee of particular average unless the vessel be stranded, s n n k , bumed 
or in collision." 

The Lisoard, whUe in the harbor of New York, af ter the insurances 
h.ad attached, was run into by a scow or lighter, in tow of the 
George Garnie. Before the collision the steamer was fuUy loaded; 
her bills of lading had ail been signed and delivered to libelants, 
and she had made every préparation to leave port; had oast ofE 
her mooring lines for the purpose of starting to sea, but in consé- 
quence of some trifling difflculty with her engines she again made 
fast to the wharf. The collision occurred after thus remooring. 
A break was made by the collision in the inclosed iron side of the 
steamer above her deck, called the "bulwark," of considérable length 
and open from one and a half to one and a quarter inches, a part 
of the distance. The steamer was duly surveyed before starting 
ont, and pronounced seaworthy. In the course of her voyage she 
encountered very rough weather, which lasted fur several days, 
and opened the seams of her deck, letting water in u^n the wheat. 
Wa/ter passed in also through the hatches, from which canvas covers 
had been torn by the storm. Eventually her engines gave out 
under the strain, and she returued in distress to Boston. 'l"'he 
wheat was there discharged, and found to be seriously damaged. 
Surveyors reported tbat no part of it was fit for further transi)orta- 
tion, and reeommended a sale. On February 2d, Lawrence Johnson 
& Go. and 'the master agreed tliat the voyage should be terminated 
and the cargo received at Boston. The insurers assented on condi- 
tion that the rights of neither i>arty to the policies should be 
afïected thereby. The wheat covered by the London Assurance Go. 
was soLd for $28,554.15, which deducted from the valuation, 
$40,887.00, showed a loss of $12,332.85; while that covered by the 
Manheim Insurance Oompany's policy sold for $27,851.25, which 
being deducted from the valuation, $40,887.00, showed a loss of 
f 13,305.25. Parts of thèse balances hâve been paid by other com- 
panies having policies on the cargo. The libelants rendered servr 
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Ices and incurred expenses under the "sue and labor" clause of tlie 
policies, for wMch. also they seek recovery. The policies attached 
while the wheat was in harbor at New York, immediatelv on load- 
Ing. In the language emplojed it was insured "at and from New 
York and bound for Lisbon." 

There is no controversy about the material facta. The single 
question is one of law, and arises out of the terms of the- clause 
above quoted respecting "particular average," or partial loss. 
If the question was new it would be embarrassing. It is very old, 
however, having arisen and been decided in England more than 
a eentury ago; and the décision then made has been adhered 
to without variation ever since. The clause originallj'' was con- 
fined to cases of "stranding," but was quickly extended to cases 
of burning and collision as well. Its introduction in the peculiar 
form hère found, soon gave rise to litigation; the insured contend- 
ing that if stranding, burning, or collision occurs during the voy- 
age, whether the loss be attributable to it or not, the policy is 
to be read as if this conditional limitation had been omitted; and 
the insurer contending that the clause contemplâtes only such 
sirnnding burning, or collision as causes the loss. The Eug- 
lish courts, after fuU discussion and considération adopced the 
former view, giving to the language a strict, literal, interpréta- 
tion; and notwithstanding the repeated efforts subsequently made 
to procure a reversai, the décision has been adhered to with per- 
tinacity and steadiness to this day. Lown. Mar. Ins. 319, 320, 
says : 

"A stranding at any tiine during the voyage is sufflcient. It is of no con- 
séquence whether this causes tlie damages or not. Tlie injury to the ship may 
be repaired before the damage to the cargo occm-s. A stranding during 
the voyage (without regard to Its conséquences) opérâtes to efface the 
clause from the policy." 

McArthur, Mar. Ins. 283-285; Pars. Mar. Ins. 630, G31; and Arn. 
Mar. Ins., — say substantially the same. The décisions, and the 
reasons on wliich they are founded, are so fuUy stated by thèse 
authors that it would be a waste of labor to say more about them. 

In the United States the question has not been raised, doubt- 
less, because parties hère hâve acquiesced in its décision as stated, 
elsewhere. However reasonable a différent construction of the 
clause might hâve been in the commencement, it would be most 
unreasonable now. As the proofs show, and as would be inferred 
in their absence, insurers and insured contract with référence to 
this construction. Where the insurer desires to vary the risk he 
varies the language, and the premium demanded, accordingly. It 
he intends to limit his liability for partial loss to cases in which 
such loss is attributable to the stranding, burning, or collision, 
he says so and charges a diminished premium. A departure from 
the established construction now would, therefore, work great in- 
justice to the insured. Wliile paying for one risk, he would be 
secured against another of less importance. I cannot doubt that 
the courts of this country will folio w those of England on this 
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Bubject. The importance of uniformity in tlie rules respecting 
commerce, and kindred subjects, in this country and tbat, cannot 
be overstated. The circumstance that some différences exist 
now affords no support for an argument in favor of others. Buzby 
V. Insurance Co., 31 Fed. Eep. 422. 

It is not denied tliat a "collision," in the admiralty sensé of the 
term, occurred during the risk, in tMs case. It is denied, bow- 
ever, that it was sxicb a collision as the policy contemplâtes; 
because, as is contended, it had not, and could not bave, any connec- 
tion with the loss sustained; and because also it occurred at New 
York. This is however, I think, the old question, presented un- 
der slightly varied circumstances ; and the décisions referred to 
cover it. As \ve bave seen it is of no conséquence whether the 
collision led to the loss, or miglit bave led to it, or not. The 
contract does not say it shall — to fix the insurer's liabOity for "par- 
ticular average," and the strict interprétation referred to was 
adopted because the language is the insurer's, and because, also, 
it avoids the danger which must resuit from groping after un- 
expressed intentions; and furthermore saves the insured from 
the necessity of producing proofs such as must always be difflcult, 
and often impossible, of attainment. In many cases the loss 
may resuit from previous stranding or collision and leave no évi- 
dence of the fact. The visible eiïects of such accidents may be 
unimportant, and yet the hidden conséquences be serions. If this 
collision had occurred at sea I can hardly believe it would be urged 
that the policy does not embrace it. If it would, then what 
description of collision, short of oue entailing the loss, is em- 
braced? The authorities cited show that any accidentai strand- 
ing, burning, or collision, no matter how slight, is within the 
clause. If the stranding is but momentary, or the burning con- 
sumes but slightly any material part of the vessel it is sufti- 
cient Ail attempts to find a resting place, or draw a Une, be- 
tween the simple occurrence of such accidents and their occurrence 
with attendant loss, must lead simply to confusion. Where 
would the Une be placed — by what rule would it be flxed? It 
bas been urged in some instances that the stranding or burning, 
etc., should be "serions." But what does this term, in such Qon- 
nection, signify? Not that it shall be serious as respects the 
loss insured against; that is admitted. As respects the ship ail 
such accidents are serious; they in volve her safety and threaten 
destruction, though she may escape with little injury, or none. 
And then again, how is to be known, as before suggested, that 
serious hidden injury is not inflicted — ^such as the tempests alone 
will develop? It bas also been contended that the conséquences 
should be such as to disable the ship and temporarily suspend 
navigation. But of what importance is this to the insurer, if it 
has no connection with the loss? And why draw the line hère 
rather than else where? The purpose of the construction referred 
to was to avoid ail such spéculation and uncertainty. 

Nor does the oolicy say where the colUsion shall occur. Why, 
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therefore, should we hold that such. an occurrence at New York, 
after the risk attached, is excluded? If it had sunk the vessel, or 
olherwise injured the caxgo there, it would certainly hâve rendered 
the insurers liable for a partial loss, — which coidd net be if the 
collision was net such as the policy contemplated. It is urged 
that there is a différence between the port risk and the sea risk. 
The différence, however, is simply in kind. That the insured is 
not subject to an implied warranty of seaworthiness whUe in 
port, is inimaterial to the question. The contract is entire, and 
admits of no such division of the insurer's responsibility as is set 
up. The collision did not affect the vessel's seaworthiness; she 
wais stUl capable of resisting ordinary storms; and is not there- 
fore blâmable for starting on her voyage. Such an accident in 
port niight be sufficiently serions to strain and weaken a vessel 
so as to incapacitate her to resist extraordinary tenii>ests, with- 
out rendering her unseaworthy. Such straining and weakening 
might be invisible to surveyors, and yet cause the loss of her 
cargo at sea. I cannot, therefore, (and in view of the authorities,) 
attach importance to the fact that the only visible effect of this 
collision was the breaking of her bulwarks; and that it occurred 
at New York. But even this effect seems to hâve contributed 
to the loss, for according to the proofs some of the water entered 
the deck by means of this break, and ran through its seams and 
hatches upon the cargo. True the damages might hâve been as 
great if the break had not existed; for the sea strained the vessel 
from stem to stern and swept her decks with floods of water. 
Nevertheless the fact remains that the break in the bulwark 
probably, if not certainly, contributed to the damages. The view 
I entertain of the case, however, renders the fact unimportant, I 
regard every question raised as covered fuUy by the décisions 
above referred to, and do not therefore see anything open to dis- 
cussion except the question whether we are to départ from uni- 
formly recognized construction of the clause involved, after in- 
surers and insured hâve conformed their con tracts to it; and about 
this I hâve no doubt. 
A decree must therefore be entered sustaining the libel. 
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FISHER et al. v. BOARD OF LIQUIDATION OF CITY OF NEW 

ORLEANS. 

(Circuit Court, E. D. Loulslana. May 29, 1893.) 

No. 12,174. 

Municipal Corporations— Fdnding of Indbbtbdness— Judgments. 

An owner o( a judgment recovered against the board of directors of tho 
clty schools of New Oi-leana for reachers' salaries accrumg between 1872 
and 1880 is not entitled to hâve bonds Issued therefor by the board of 
liquidation of the city, for by Act La. 1881, No. 67, § 2, and the con- 
stitutional ameadment of 1890, th9 only judgments which the latter board 
is authorized to fund are judgments agaiust the municipality of New 
Orléans. 

Application by Mrs. M. M. Fisher and others for a writ of man- 
damus to the board of liquidation of the city of New Orléans. De- 
nied. 

Louque & McGloin, for relators. 
Henry G. Miller, for respondents. 

BILLINGS, District Judge, This case îs submîtted on an appli- 
cation for a mandamus requiring the respondents to issue bonds 
under Act No. 74, p. 84, of the Acts of 1880. That act provides 
that the city of New Orléans may issue bonds of the dénomination 
of flve dollars, having 10 years to run from July, 1880, bearing 3 
per cent, interest. Section 3 : "Be it f urther enacted that the said 
bonds may be issued to take up the unbonded valid indebtedness 
of the said city of New Orléans, and the unpaid salaries of school 
teachers, and expense of maintaining the public schools created 
since 1872, and prior to January 1, 1880." The application is based 
upon a judgment rendered by this court in favor of the relators 
against the respondents, the board of directors of the city schools 
of New Orléans, for salaries due Mrs. Fisher, one of the relators, 
and others teachers who had assigned their certificates to her. The 
salaries accrued in the years 1874, 1875, and 1876. Act 74 of the 
Acts of 1880 became a law on the 7th of April, three days after the 
législature passed Act 133, p. 180, of the Acts of 1880, to liquidate 
the indebtedness of the city of New Orléans, and to apply its assets 
to the satisfaction thereof; to create a board of liquidation, pre- 
scribe their duties, and to provide for a fiscal agent, and for the 
levying of a suffi cient tax to pay interest. This act créâtes the 
board of liquidation, and provides: Section 1 créâtes this board 
for the purpose of liquidating, reducing, and consolidating the debt 
of the city of New Orléans, as hereinafter specifled. Section 3 deals 
with what sort of debts may be canceled and taken up by said 
bonds, and they are the entire valid debt of the city of New Orléans, 
except the floating debt created up to the date of the passage of 
this act, whether presented by bonds of various classes or by judg- 
ments. Section 5, that the city shall transfer to it ail the prop- 
erty, both real and personal, which is to be disposed of by them, 
and placed to the crédit of the eify fund debt. Section 8 provides 
v.56F.no.2 — 4 
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that tte surplus arising from the debt and interest tax, or f rom tke 
sale of assets, shall be used to pay the interest on th.e bonds which. 
the act authorizes, and, if any balance remains, for the retirement 
of the bonds themselves. The last section of the act (section 12) pro- 
vides that ail parts of ail laws in confiict with that act are repealed. 
Tlie bonds that were authorized to be issued were 50-year bonds, 
4 per cents. In 1890 an aniendment to the constitution of the state 
of Louisiana was proposed by the législature, which was adopted by 
the people of the state. That amendaient provides that ail the funds 
received by said board of liquidation — that is, the respondents — 
from the sale of the constitutional bonds shall be used solely and 
exclusively for retiring by pajnnent ail the outstanding valid bonds 
of the city of New Orléans matured or subject to be called, includ- 
ing the certificates of bonds issued under the fourth section of Act 
No. 58 of 1882, and including judgments now or hereafter rendered 
on floating debt claims prior to 1879, entitled to be funded under Act 
No. 67 of 1884. The second section of Act No. 67 of 1884, which is 
thus made a part of the constitutional amendment, af ter specifying 
the term, dénomination, and rate of interest of the bonds to be is- 
sued thereunder, made it the duty of the said board to retire and 
cancel the entire debt of the city of New Orléans, now in the form 
of executory judgments, and registered under the provisions of Act 
No. 5 of 1870, and that which hereafter may become merged into 
executory judgments and likewise registered, contains this provi- 
sion : That it is the full intent and meaning of this act to apply 
solely the privilèges thereof to executory judgments at présent 
rendered against the city, and to such floating debt or claims against 
said city for 1878 and préviens years, merged, and to be merged, 
into executory judgments, whether absolute, or rendered against 
the revenues of any particular year or years préviens to the year 
1879. It is thus seen that Act No. 74 of 1880 was qualified, and, 
so far as relates to the relators' claim, rendered nugatory, by Act 
No. 133 of the same year, above referred to. It is also seen that 
the amendment to the constitution proposed by joint législature, 
Act No. 110, page 144 of the Acts of 1890, confines the authority to 
pay the floating debt of the city to such as are entitled to be funded 
under Act No. 67 of 1884, and that this last act (section 2) authorized 
the payment by the respondents only of judgments against the city 
that either hâve been rendered, or that hereafter may be rendered. 
It seems to me, williout passing upon the other points raised in 
the case, a suflicient answer to the pétition of the relators is that 
they hâve no judgnient against the city of New Orléans, and it is 
only judgments against that municipal corporation capable of being 
registered under Act No. 5 of the Acts of 1870 which, under the ex- 
isting law, can be dealt with and funded by the board of liquida- 
tion. 
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HARDIîE et al. v. SUNSET OIL CO. et aL 
(arcuit Court, S. D. California. May 8, 1893.) 
No. 31.5. 

1. Construction op Coxtkaot— Cokioiia-i'ion Ptïomotetîs. 

It. agreetl to convey certain property to H., or to a corporation to be 
formod by H., and H. agreed lo i)ay U. $.').u()l), 1o issue to liiin l>;)lf .if 
the capital stoclc of tbe corporation, and to deposit witli the corporation's 
treasui-er $25,000 to be used in devoloping said property. Hcld, that the 
$25,0(t0 paid to tiie corporation sliould not be credited to R. on tlie boolcs 
of tbe Company. 

2. Coiti'oiiAi'Toxs— DiiîECTO fis— Appoint \fRNT oir Rror'veh— FuAnr), 

The directors of a corporation levied an assessment on Its stock, and, 
on failure to pay same, advertised for sale only tlie stock of one who 
hold nearly one-third of the entire stock, although otber stocldaolders 
were also dolinquent; it appearlng, however, that the other stockholders 
had promised to pay. At a meeting of the directors at which only the 
président, secretary, and treasurer were présent, they voted themselves 
salaries, wliich, however, tliey nevcr collectvxl. llelit, tliat tlie action of the 
directors rcgarding their salaries was void, and that the irregularities 
are not sufilcient to justify appoiuting a receivor for the coii)oration, it 
being shown that no actual frand was intonded. 

In Equity. Bill by Nina Kichardson Hardee and others against 
the Simset Oil Company and others for an injunction, and the ap- 
pointment of a receiver. 

Smith & Winder and A. J. King, for complainants. 

Sheldon Borden, for défendants other tlian Field, administrator. 

Wells, Monroe & Lee, for Field, administrator. 

EOSS, District Judge. The complainants are heirs of Cosmo 
B. Eichardson, deceased, and brought this suit to enjoin the défend- 
ants from proceeding to sell certain shares of the stoclc of the de- 
fendant Company, owned by Eichardson at the time of his death, 
for a delinquent assessment thereon, and to annul a resolution 
passed by the board of directors of the défendant company, fixing 
the salaries of certain of its oflicers, and to procure the appoint- 
ment of a receiver to take possession of the property of the cor- 
poration, because of alleged fraudulent mismanagement of the 
affairs thereof by the directors of the company. The case shows 
that Eichardson was the owner of certain oil claims situate in the 
Camulos petroleum mining district, in Ventura county, of this state, 
and, being such owner, on the ICth day of June, 1890, entered into 
the following contract in writing with George W. Handy, of San 
Francisco, Cal.: 

"Wheroas, the party of the first part [Richardson] Is the owner of eight 
hundred acres of potroleiim oil territory in Oaniulos petroleum mining dis- 
trict, Ventura county, California, with wat<>r and tiniber thereon for fuel, 
hereby agrées with the party of the second part [Ilandy] to sell and con- 
vey to said party of the second part, or to any corporation which said sec- 
ond party may form, ail his right, tltle, and interest in and to the following 
described oil claims, to wit, ail those certain oil claims known and recorded 
in said Camulos petroleum mining district as tlie Tîisliop,' 'Atlanta,' 'Georgia,' 
'iSparta,' and 'Savannah,' tae same boing ail of section 12. and the south- 
east quarter of section 11, in township 4 uorth, range 19 west, San Bernardino 
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base and merldian, for and In considération of the sum of flve thousand dol- 
lars, gold coin of the United States, to be paid to the party of the flrst part 
by the party of the second part within sixty days from the date hereof ; and 
the said party of the flrst part agrées to pay ail liens and incnmbrances af- 
lectiiig sald party. 

"Should party of the second part form a corporation to operate and de- 
velop said oil cîaims, one-half of the capital stock of such corporation is hère- 
by agreed to be allotted to said party of the flrst part, and the said party of 
the second part shall hâve the option of purchasing three-tenths of said flrst 
party's interest of said stock wlthia one year from date of incorporation for 
the sum of thirty thousand dollars, and shall repay to party of the flrst part 
ail the moneys he has expended in extinguishing the liens against said prop- 
«rty. 

"And it is further agreed by the party of the second part that the sum of 
twenty-flve thousand dollars shall be deposited in the hands of the company's 
treasurer within sixty days from date, said sum to be expended in the devel- 
opment of said oil claims. 

"Time is [of] the essence of this contract." 

Subsequently, Handy caused to be incorporated under tlie laws 
of the state of California the défendant Sunset Oil Company, and 
to this Company Eichardson, by deed expressing the considération 
of $5,000, and which he received, conveyed the oil claims mentioned 
in the contract. The capital stock of the corporation was fixed at 
100,000 shares, of the par value of |10 each, and of those shares 
30,000 were issued to Eichardson, and 20,000 to W. S. James and his 
assigna, as a commission from Eichardson for his services in effect- 
ing the contract between Eichardson and Handy. Handy sub- 
scribed for 39,990 shares of the stock. Handy was elected prési- 
dent of the corporation; W. S. James, secretary; and A. Jenks, 
treasurer. Subsequently, and from time to time, but not within 
60 days from the date of the contract between Eichardson and 
Handy, the latter paid to the treasurer of the company $25,000, 
which sum was used in the development of the property. 

It is contended on the part of the complainants (and this is the 
main point relied upon by them) that the $25,000 so paid by Handy 
should hâve been credited upon the books of the corporation to 
Eichardson; in other words, that the true meaning of the contract 
between Eichardson and Handy was that Eichardson should bp- 
paid by Handy, for his conveyance of the oil claims, the sum of 
$30,000. 

I think it very clear that such is not the proper construction 
of the agreement between the parties. The contract, rightly con- 
strued, provided, as the considération for the conveyance of the 
claims to any corporation Handy should organize for the purpose 
of working them, $5,000, in cash, to be paid to Eichardson, one-half 
of the capital stock of such corporation, and the payment by Handy 
«f $25,000 to the treasurer of the corporation to be used in the devel- 
opment of the property. As the owner of one-half of the stock 
of the corporation, Eichardson, and those holding under him, would, 
of course, reap one-half of the beneflts, whatever they should prove 
to be, resulting from such expenditure; but there is not even a 
plausible ground for the assertion that the other stockholders 
should not also be entitled to their pro rata of the beneflts resulting 
from that expenditure. The development of the property of a cor- 
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poration necessarily results to the beneflt of ail of tlie liolders of th.e 
stock of the corporation, share and share alike. The want of merit 
in this position of complainants ia made still more obvions, if possi- 
ble, by the fact that they seek to confine the beneflt of the |25,000 
paid by Handy to the treasurer of the défendant corporation 
to that particular portion of the stock allotted to Eichardson under 
the ternis of the contract of June IG, 1890, that was retained by 
him, thus excluding from participation therein the holders of the 
20,000 shares assigned by Eichardson for value. 

Of the stock of the corporation there were owned at the time the 
assessment, also in question in this case, was levied, 5,000 shares each 
by W. S. James, Worth, and Clarke, and 15,000 by A. Jenksandwife; 
and there were then also owned by the estate of Eichardson, — ^he hav- 
ing deceased, — 30,000 shares; by Handy, 39,740; by MoCray, 250; and 
by Ames and Hatch, 5 shares each. The assessment was levied 
on the 31st of August, 1891, upon the entire capital stock of the 
corporation, and was for 15 cents per share, and was levied for 
the purpose of constructing a line of larger pipe than the company 
then had, from the wells to a station on the railroad. The old 
pipe was a two-inch pipe, which the évidence shows was insuffi- 
cient for the then needs of the company. The course pursued by 
the oflicers of the corporation after the levying of the assessment, 
and in respect to it, was not only irregular and unlawful, but very 
naturally gave rise to suspicions on the part of the complainants 
that a fraud was contemplated in respect to the stock owned by 
the estate of Eichardson. But a careful examination of the record 
satiijfles me that there was not any real intent on the x^art of any 
of the défendants to perpetrate such fraud. The évidence shows 
that Handy was the moneyed man, and controlling spirit, in the 
corporation, possessing the confidence of ail of his associate oflicers 
of the company, — he himself being président; that he had agreed 
to pay the assessment upon his own stock, and upon that of Clarke, 
McCray, Hatch, and Ames, — the two latter owning, as has been said, 
but 5 shares each, and the assessment as to them being 75 cents 
each; that he had agreed to loan Clarke the money to pay his 
assessment, and that Clarke had executed his note for the amount of 
his assessment, ($750,) and sent it to Handy, with 3,000 shares of 
his (Clarke's) stock as collatéral security for its payment; and that 
McCray's 250 shares had been bought by him from Handy upon an 
executory contract; and that he was paying to Handy the purchase 
price thereof, in installments, ont of his wages. 

The testimony is that James, Worth, and Jenks and wife paid 
the assessment upon their stock, and, although the évidence shows 
that the books and accounts of the corporation were very loosely 
kept, there is a frankness about the testimony of Jenks, who was 
the treasurer of the corporation, that impressea me with its 
truthfulness. He testifies distinctly that the assessment upon 
the stoclv of James, Worth, and himself and wife was in fact paid, 
and that after the recission of the assessment hereinafter mentioned 
the money so paid was by him refunded to the parties paying it. 
The amounts, however, assessed against the stock of Handy, Clarke, 
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McCray, Hatch, Ames, and Kicliardson were not paid at tlie time 
the assessment became delinquent. Instead of advertising tixe 
stock of ail of thèse parties for sale, the 30,000 shares owned by the 
estate of Kichardson only was so advertised. The excuse given 
by the witnesses for this action is that Handy was then in the uorth- 
ern part of the state, but was intending soon to return to Los 
Angeles, and had assured the other directors of the company that he 
would so retum, and pay the assessment upon his own stock, and 
upon that of Clarke, McCray, Hatch, and Ames, prior to the day 
on which a sale of the delinquent stock would be made, and that 
thèse other directors, relying implicitly upon his promise and abil- 
ity to pay, omitted to advertise for sale the stock of ïïandy, Clarke, 
McCray, Hatch, and Ames; it being understood and agreed among 
them that if Handy should fail to arrive on or before the day of 
sale, and pay the assessment on that stock, that the sale of the 
Eichardson stock should not take place. ïhe sale was flxed for 
October 26, 1891, and on October 20, 1891, Handy died, suddenly. 

The ihegality of this proceeding is, of course, not open to ques- 
tion. But I am inclined to think, from the évidence, that the action 
of the directors in this respect, while altogether irregular and 
unlawful, was not in fact prompted by any fraudulent purpose, 
and was not in furtherance of any fraudulent scheme devised 
to deprive the estate of Eichardson of the stock owned by it. 
The évidence shows that the production of oil from the wells on the 
property of the company, instead of increasing, as the parties in 
interest expected and hoped for, steadily decreased during the 
months of October and November, 1891, and to such an extent 
that the necessity for a larger pipe than the old one had ceased. 
Accordingly, on November 6, 1891, the board of directors of the 
corporation passed a resolution rescinding the assessment of August 
31, 1891, and ordering the treasurer to return the money to those 
who had paid, which was done. The évidence shows that the 
reason for this action on the part of the board of directors was 
that the decrease in the yield of oil had rendered a larger pipe 
unnecessary, to provide which was the sole purpose of the assess- 
ment. 

Apart from the somewhat loose and careless manner in which the 
books and records of the corporation hâve been keiJt, I do not dis- 
cover in the record any évidence of maladministration on the part 
of the directors, other than their action in respect to the assess- 
ment already referred to, and their further action in the preceding 
month of July, when, at a meeting of the board at which the prési- 
dent, secretary, and treasurer were alone présent, they proceeded 
to vote themselves salaries, as foUows: To the président, |400 
per month; to the secretary, $100 per month; to the treasurer, 
|100 per month. It does not need authorities to show that the 
action of thèse three oflicers in thus voting themselves salaries was 
absolutely void, and the complainants are entitled to a decree so 
declaring the resolution. It is, however, but fair to say that the 
évidence shows that at the time this action was taken oil had been 
struck in every well the company had bored, from two of which 
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a yield of about 80 barrels por day was being obtained, and that 
they were buoyant with hope of a greatly-increased yield, and, 
having been in that respect disappointed, and th.e yield liaving 
steadily decreased, tliey did not draw, or attempt to draw, any 
part of the salary so voted to themselves. In ail other respects 
the business of the corporation, so far as the évidence shows, bas 
been well and economically managed. 

Such being the circumstances of the case, as I flnd them to be, 
I do not think the court would be justifled in appointing a receiver, 
even if authorized to do so in and by its flnal decree in the cause. 
A decree in accordance with the views above expressed will be 
entered. 



BROWN UNIVERSITE t. RHODE ISLAND COLLEGE OF AGRI- 
CULTURE AND MECHANIO ARTS et al. 

(Circuit Court, D. Rliodo Island. May 31, 1893.) 

No. 2,377. 

FEDERAL Courts — Jurisdtction— Suits aoainst States — Coi.LEaE Grants. 
The act of 1890 granting money in aid of agrtcultural collèges es- 
tablishud by the States (26 Stat. 417) providos that the money shall be 
pald "to each state" In certain proportions, which are spokeu of as "ap- 
propriated to the states;" that the fund, if lost, shall be replaced "by 
the State to which It belongs." It also provides that the money shall be 
actnally paid to the state treasurer, who shall, upon the order of the 
trustées entitled thereto, pay it OTer to the treasurer of such institution. 
Held, that this imports a grant to the state, as a political body, of a fund 
to be adminlstered by the state; and hence the United States circuit court 
has no jurisdlction to détermine the riglits of conflicting claimants to the 
fund, by a suit to restrain the state treasurer froin paying the money 
to one of them, for that Is, in effect, a suit against the state. 

In Equity. On demurrer to the bill in a suit by Brown Uni- 
fersity against the Ehode Island Collège of Agriculture and Me- 
chanic Arts and others. Demurrer sustained. 

Arnold Green, for complainant. 

This action is against the corporation respondent and certain persons who 
are in fact state otticers, but is not, in substance, against tlie state or the 
property of the state. Llggett v. Ladd, 17 Or. 89, 21 Pac. Rep. 133; In re 
Agricultural Funds, 17 R. I. 815, 21 AU. Rep. 91G; O-sboni v. Banli, 9 Wheat. 
738; Davis v. Gray, 16 Wall. 203; Ponnoyer v. SlcConnaughy, 140 U. S. 1, 
11 Sup. et. Rep. 699; State of New Hampshire v. State of Louisiana, 108 
U. S. 76, 2 Sup. et. Rep. 176; U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ot. Rep. 
1083; Christian v. Railroad Co., 133 U. S. 233, 10 Sup. Ct. Rep. 260; Louisi- 
ana V. Steele, 134 U. S. 230, 10 Sup. Ct. Rep. 011; North Carolina v. Temple, 
134 U. S. 22, 10 Sup. et. Rep. 509; Stanlev v. Schwalfty, 147 U. S. 508, 13 
Sup. Ct. Rep. 418; AntonI v. Greenhow, 107 U. S. 769, 2 Sup. Ct. Rep. 91; 
Litchfleld v. Webster Co., 101 U. S. 773; Board v. McComb, 92 U. S. 532; 
Tomlinson v. Branch, 15 WaU. 460; and cases cited by the respondents under 
the first point, as stated below. 

James Tillinghast and Robert W. Burbank, for respondents. 

Tliis bill is, in substance. ag.ainst the soveroign state of Rhode Island, and 
therefore cannot be mainbiined. Briggs v. Lightboats, 11 Allen, 162; Troy, etc., 
R. Co. V. Oom., 127 Mass. 43; Miirdock Parlor Grate Co. v. Com.,152 Mass. 28, 
24 N. E. Rep. 854; Governor, etc., v. Madrazo, 1 Pet. 110; Louisiana v. 
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Jumel, 107 "D. S. 711, 2 Sup. Ct. Rep. 128; Cunnlngham v. Rallroac! Co., 109 
V. S. 446, 3 Sup. Ot. Rep. 292, 609; Hagood v. Southern, 117 U. S. r,2, 6 Sup. 
Ct Rep. 608; In re Ayers, 123 U. S. 443, 8 Sup. Ct. Rep. 164; Hans v. Loulsl- 
ana, 134 U. S. 1, 10 Sup. Ot. Rep. 504; Vir^nla Coupon Cases, 114 U. S. 270- 
338, 5 Sup. Ct. Rep. 903, 923-925, 928, 931, 932, 902, 1020. This court 
bas jurisdiction to hear and détermine this demurrer. Dunton v. Muth, 45 
Fed. Rep. 390; Mayor, etc., v. Cooper, 6 Wall. 247; Tennessee v. Davis, 100 
U. S. 257; New Orléans, etc., R. Co. v. Mississippi, 102 U. S. 135; Steamship 
Co. V. Tugman, 106 U. S. 118, 1 Sup. Ot. Rep. 58; Railrood Co. v. White, 111 
U. S. 134, 4 Sup. Ct. Rep. 353; Ames v. State of Kansas, 111 V. S. 449, 4 Sup. 
Ct. Rep. 437; RaHroad Co. v. Myers, 115 U. S. 1, 5 Sup. Ct. Rep. 1113; Starin 
V. City of New York, 115 U. S. 248, 6 Sup. Ct. Rep. 28; Mitchell v. Smale, 140 
U. S. 406, 11 Sup. Ct. Rep. 819, 840. 

OAUPENTEE, District Judge. TMs bill is brought by the Trus- 
tées and Fellows of Brown University agaliist the Rbode Island Col- 
lège of Agricultural and Mechanic Arts, Melville Bull, treasurer 
of said corporation, and Samuel Clarke, gênerai treasurer, and 
Robert W. Burbank, attorney gênerai of the state of Rhode Island, 
etc. It sets out the act of congress donating lands to the states 
which may provide agricultural collèges, (12 Stat. 503;) the reso- 
lutions of the gênerai assembly of Rhode Island (Acts and Ré- 
solves, Jan. Sess., 1863, pp. 214, 216) accepting the grant, and assign- 
ing the same to Brown University, and providing for the establish- 
ment therein of a collège or department for the teaching of agri- 
culture and the mechanic arts; the act of congress for the more 
complète endowment and support of the agricultural collèges, (26 
Stat. 417;) the resolution of the gênerai assembly passed May 19, 
1892, accepting the provisions of the last-named act of congress; 
and, finally, the act of the gênerai assembly, (P. L. c. 1078,) 
establishing and incorporating the respondent corporation "as a 
collège, * * * as provided in the act of the congress of the 
United States" flrst above named. It then sets out that there is 
due from the government, under the above acts, the sum of $48,000, 
which sum, when received by the gênerai treasurer, will be de 
manded by and paid over to the respondent corporation, and prays 
that said corporation and the gênerai treasurer may he enjoined 
from so demanding or paying over such sum of money, and any 
other sum of money hereafter to be received on the same account, 
and that the same may be decreed to be paid over to the complain- 
ant. The bill was originally brought in the suprême court of 
Rhode Island, and removed by pétition to this court. 

It is objected that this court has no jurisdiction to détermine 
the demurrer, because it involves the construction and effect of the 
resolutions and laws of the state; but I am clear that this case 
is one arising under the laws of the United States, although also 
involving rights under the state laws, and so is cognizable by this 
court. Mitchell v. Smale, 140 U. S. 406, 11 Sup. Ct. Rep. 819, 840. 

The respondents further contend that the action is in substance 
against the state, and so cannot be maintained. I think that an 
answer to the question thus raised may be extracted from the 
reasoning in Pennoyer v. McCoimaughy, 140 U. S. 1, 11 Sup. Ct. Rep. 
699, wherein ail the cases are fully considered and distinguished. 
It seems to me to be there held that a respondent, being a state 
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offlcer, may be enjoined from performing an act purely officiai, in 
pursuance of a state law which is found to be unconstitutional and 
void, but that the court lias no power to control tbe "affirmative 
officiai action" of the officers of the state in "the performance of 
an obligation which belongs to the state in its political capacity." 
The distinction is close, but it has been established, and must be 
interpreted, applied, and maintained. In applying the rule thus 
laid down to the case in hand, I find that the act of congress of 
1890 (26 Stat. 417) contains the provision, on the construction of 
which, as it appears to me, the answer to the question hère raised 
must dépend, that the sums thereby appropriated "shall be annually 
paid * * • to the state or territorial treasurer, or to such 
officer as shall be designated by the laws of such state or territory 
to receive the same, who shall, upon the order of the trustées of 
the collège, or the institution for colored students, immediately 
pay over said sums to the treasurers of the respective collèges or 
other institutions entitled to receive the same. * * *" 

The complainant contends that the duty hère assigned is a 
Personal duty only, and that the fact that it is to be performed 
by a state officer imports only that the person upon whom the duty 
is devolved by the act of congress is to be ascertained by référence 
to the fact that he is the treasurer, or the offlcer specially desig- 
nated by the state; that no duty is devolved on the state; and 
that, if this be so, any act of the state which may interfère with the 
action of the state offlcer in this regard is void, and should be held 
to be of no effect in the décision hère. 

The respondents contend that the provision for payment has the 
effect only to point out the particular person who shall, on behalf 
of the state, receive and give receipt for the draft on the treasury; 
that the grant made in the act is made to the state in trust for 
the spécifie purposes; that the administration of the trust belongs 
to the state; and that a decree controUing this administration is 
a decree against the state, and against the property of the state, 
and so is prohibited by the rule that a state may not be sued without 
its own consent. 

Eegarding the two courses of reasoning which I hâve thus sum- 
marized, I find it necessary, as I view the case, to make only one 
observation. This is an action to control the administration of 
a fund which is alleged to belong to the state only as trustée for 
a particular purpose. But, even so, if the respondents are right 
in their construction of the law, it is the trust property of the state, 
and not of the individual officer; and the suit hère, being a suit to 
control and enforce the performance of a duty laid on the state by 
law, is no less a suit against the state than if it were, for example, 
a suit to compel the state to perform a duty arising from its own 
contract. In this connection it may be useful to make an observa- 
tion as to the case of Pennoyer v. McConnaughy. That case, as 
well as most if not ail those on whose authority it is based, was an 
action brought in a court of the United States, and was prohib- 
ited by the eleventh article of amendment to the constitution, be- 
ing a suit against a state by a citizen of another state, and not, 
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as hère, a suit alleged to be against the state by one of its own 
citizens. But that case was determined by ascertaining what is 
a suit against a state. Hère tlie principle is invoked that in no 
court may a suit be brought against a state without its consent. 
Tlie décision as to what constitutes a suit against a state is tliere- 
fore in point as an authority. I shall assume, as contended by 
the respondents, that this action may not be maintained if it be, 
in substance, against the state. This proposition does not seem 
to me in any degree to dépend on the allégation of "sovereignty" 
in a state, in the strict sensé of that word. Sovereignty is an 
indivisible, inhérent attribute, incapable of any dérogation by law, 
and doubtless involving an immunity from suits or légal proceedings 
of any sort. But under the constitution, as originally adopted, 
a state might be sued by a citizen of another state, (Chisholm v. 
Georgia, 2 Dali. 419;) and the eleventh article of amendment 
does not prohibit a suit by a foreign sovereigu or state against 
a state of thè Union; and it seems that such a suit might now be 
maintained. Compare Memoir, etc., of B. R. Curtis, I, 281--284. So, 
too, it is undoubted that a state may now be sued by another state; 
and, if it be said that the necessary consent to be sued was involved 
in the act ratifying the constitution, it may be replied that with- 
out the consent of some certain state the eleventh amendment may 
now be abrogated, and the judicial power of the nation may be re- 
stored as it was in the beginning, and still further extended; so 
that in this respect, as indeed in niost, if not ail, other respects, 
the supposed sovereign is in point of fact subject to a power superi- 
or to itself , and covering and including its wliole territory. It may, 
however, be taken as the gênerai law of the land that suits by 
private persons against a state may not be maintained. Into the 
origin and reason of this rule it is not necessary, for the présent 
purpose, to inquire. 

Perhaps the spécifie question hère to be determined is whether 
this suit be forbidden by the law of Ehode Island, since, if forbid- 
den to the courts of the United States only, by virtue of the eleventh 
amendment, it might be the proper course to remand it to the 
suprême court of Ehode Island, rather than to make an order on 
this demurrer. I do not flnd that the courts of this state hâve 
specially passed on this question, but I think it may be taken to 
be an assumption which would underlie any décision, should such 
be required, that such a suit as this is alleged to be cannot be 
maintained; and so it must be, for this purpose, taken to be the 
gênerai law, and so of force hère, as elsewhere. In Cuuningham 
V. Railroad Co., 109 U. S. 44G, 3 Sup. Ct. Eep. 292, G09, the court 
assumed, "as a point of departure unquestioned" and "conceded 
in ail the cases," that "neither a state nor the Uniled States can 
be sued as défendant in any court in this country wilhout their 
consent, exeept in the limited class of cases in which the state may 
be made a pai-ty in the suprême court of the United States by vir- 
tue of the original jurisdiction conferred on that court by the con- 
stitution." This statement of principle is, indeed, more than suf- 
ficient to décide the case then before the court, since that case. 



BROWN UNIVERSITY V. EHODE ISLAND COLLEGE AGE. AND M. ARTS. 59 

also, was an action in the United States court against a state 
by a citizen of anotlier state. Nevertlieless, I take it as a sulfi- 
cient statement of the gênerai law for the purpose of this case. 

I come, then, to the question whether the grant in the act of 
congress of 1890 be a grant to tlie state, or a grant to the treasurer 
of the state, or to tlie collège through him as a mère channel of 
payment. It is worth while to observe that the original grant 
made in the act of 1862, for the purpose of founding thèse collèges, 
was a grant to the state, and the control of the fund, and probably, 
also, of the collèges established thereby, was committed to the 
state. This is not denied hère; and, while it is by no means dé- 
cisive, it seems to me at least to suggest that, if the supplementary 
fnnds granted in 1890 are to be otherwise administered, there should 
appear at least an undoubted inference to that effect from the later 
act of congress. The second act must doubtless be taken to hâve 
been passed in view of the particular, as well as the gênerai, 
provisions of the first act. 

Coming, then, to a considération of the verbal provisions of the 
act of 1890, I flnd that it first provides "that there shall be, and 
hereby is, annually appropriated, * * * to be paid, as herein- 
after provided, to each state and territory for the more complète 
endowment and maintenance of collèges for the benefit of agricul- 
ture and the mechanic arts, now established, or which may here- 
after be established," in accordance with the act of 18G2, certain 
sums of money to be applied to certain purposes; that "the annual 
amount to be paid," after 10 years, "to each state and territory, 
shall be twenty-flve thousand dollars;" "that no money shall be 
paid out under this act to any state or territory for the support and 
maintenance of a collège when a distinction of race or color is made 
in the admission of studonts," and that the money appropriated 
shall in such cases be divided according to a prescribed method. 
The second section of the act is as follows: 

"Sec. 2. That the sums hereby appropriated to the states and territories 
for the fui'ther endowniont and support of collèges shall be annually paid ou 
or before the thirty-flrst day of July of each year, by the secretary of the 
trcasui-y, upon the warrant of the seeretaiy of the interior, out of tlie treas- 
iiry of the United States, to the state or territorial treasurer, or to such offi- 
cer as shall be designated by the laws of such state or territory to receive the 
same, who shall, upon the order of the trustées of the collège, or the insti- 
tution for colored students, immediately pay over said sums to the treas- 
urers of tlie respective collèges or other institutions entitled to receive the 
same; and such trcasurors shall be requircd to report to the secretary of 
agriculture and to the secretary of the tnterior, on or before the first day of 
September of each year, a dctailed statoment of the amount so received and 
of its disbursement. 'J'iio grauts of money authorized by tliis act are made 
subject to the législative assent of the several States and territories for tlîe 
purpose of said grants: provided, that payments of such înstallments of tlio 
appropriation herein made as shall become due to any state before the ad- 
joumraent of tlie regiilar session of législature meeting next after the pas- 
sage of tliis act shall be made upon the assent of the governor thereof, duly 
certified to the secretary of the treasury." 

The act then goes on to provide that — 

"If any portion of tlie moneys received by the designated offlcer of the state 
or territory for the furthcr or more complète endowment, support, and 
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maintenance of collèges, or of Institutions for colored stndents, as provlded In 
this act, sball by any action or eontingency be dimiaisbed or lost or be mls- 
applied, it shall be replaced by the state or terri tory to whicli it belongs; 
and, untU so replaced, no subséquent appropriation shall be apportioned 
or paid to such. state or territory; • * *" and, further, that "tbe secretary 
ol the interior sball ascertalu and certlfy to tlie secretary of the treasury, 
as to eacb state and territory, whether It is entitled to receîve its share of the 
annual appropriation for collèges, or of institutions for colored students, under 
this act, and the amount which thereupon each is entitled, respectively, to 
receive;" and that, "If the secretary of the interior shall withhold a certifl- 
cate from any state or territory of its appropriation, the facts and reasons 
tberefor shaU be reported to the président, and the amount tnvolved shall 
be kept separate in the treasury untE the close of the next congress, In order 
that the state or territory may. If it shall so désire, appeal to congress from 
the détermination of the secretary of the Interior;" and "that the secretary 
of the interior shall annually report to congress the disbursements which hâve 
been made in aU the states and territories, and also whether the appropria- 
tion of any state or territory has been wlthheld, and, if so, the reasons tbere- 
for." 

Thèse, I believe, are ail tlie words In the act important to be con- 
sidered, unless it be the provision that the présidents of Ihe collèges 
shall make annual report to the secretary of agriculture and the 
secretary of the interior as to the work, condition, and progress, re- 
ceipts and expenditures, of the collèges. It seems to me very plain 
that thèse words import, on their face, a grant to the state, and, by 
conséquence, a duty in the state to administer the grant for the pre- 
scribed purpose; and I am unable to see any considération, arising 
from the nature of the case, which should modify this plain import 
The provisions as to payment to the treasurer and payment by him 
do not necessarily exclude the controlling action of the slate. It 
is convenient that a particular person be designated as the agent 
for the receipt and disbursement; and thèse words make this désig- 
nation without stating, in terms, at least, whether he acts as agent 
for the state or for the government. But the gênerai scopo of the 
act is clearly consonant only with a grant to the state. The money 
is to be "paid to each state;" the amount to be "paid to each state" 
is to be so much; no money shall be "paid to any state" in certain 
contingencies; the money is spoken of as "appropriated to the 
states," and the installments as becoming "due to any state;" that 
the fund, if lost, shall be replaced "hj the state or territory to which 
it belongs;" that the secretary shall report, "as to each state and 
territory, whether it is entitled to receive its share;" and that the 
secretary, in certain cases, "shaU withhold a certificate from any 
state or territory of its appropriation." It is also provided that the 
secretary shall report "the disbursements which hâve been made in 
ail the states and territories, and also whether the appropriation of 
any state or territory has been withheld." Thèse latter words do, 
indeed, give color to the suggestion that the références to a grant 
to the states imply, not a grant to the states as political bodies, but, 
rather, grants to persons or corporations within the limits of thèse 
states. But ail the other phrases of the act look the other way. 
The act, verbally read, leaves no ground for the interprétation urged 
by the complainant. And a considération of the purpose and scope 
of the act seems to me still more persuasive. Under the act of 
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1862 the state controls at least the fund which supports the col- 
lège, and is liable to make good any loss or misapplication of the 
principal. Under the act of 1890 the state is equally liable, and 
ought to hâve at least an equal control. The very questions which 
will arise if this bill be retained suggest that they are fit to be de- 
termined by the state only, under whatever supervision the con- 
gress may see fit to exercise. The complainant contends that the 
treasurer, under the act of congress, has the simple ministerial 
duty to pay over the fund to the treasurer of the agricultural col- 
lège. But hère, it appears, are two corporations, each claiming to 
be the beneficiary. In order to détermine between thèse conflicting 
claims, he must décide what action is necessary to constitute a 
beneficiary, and also whether such action has been had in favor of 
each of the claimants. This décision seems to me appropriate for 
the state by législative act, and not for an offlcer controUed by judi- 
cial mandate. The state is to establish the beneficiary, to control 
its funds, to be responsible for its misdeeds and for its errors, if 
any there be, as to the application of funds; and I flnd myself un- 
able to resist the conclusion that, unless restrained by clear worda 
or certain implication, the state has the sole right to ascertain in 
the l)cginning, and at each successive step, the identity of the cor- 
poration which it has so designated, and for which it is so respon- 
sible. The demurrer must therefore be sustained. 



HARTUPEE V. CRAWFORD. 

(Circuit Court, S. D. OUo, W. D. June 1, 1893.) 

No. 4,529. 

1. CoNTBACTS — Construction — Professional Ser-vices. 

Défendant contracted to pay to plaintifï's intestate, in considération of 
professional services to be rendered by liim in the common pleas, pro- 
bate, circuit, and suprême courts of Oliio in and about a certain partition 
suit, one-tliird of ail the fées that défendant should receive as counsel 
for certain of the parties. Defendant's fées, under the agreement be- 
tween him and his clients, were contingent upon their success in the suit. 
The suit was tried in the common ploas, resulting in a .iudgment for a 
few of defendant's clients. The intestate then died, and the case was 
appealed to the circuit court. Hdd, that the contract is an entirety, and 
there could be no recovery thereunder, as the intestate dld not complète 
the services to be rendered. 

8. SaMB — EqUITY JUEISDICTION — QuANTDM MeRUJT. 

It f ollows that a bill in equity, founded upon the contract for an ac- 
counting, must be dlsmlssed without regard to plaintlfC's right to recover 
on a quantum meruit for his intestate's services, for the only ground of 
équitable jurisdiction in the case is the lien which was claimed for de- 
fendant's fées, and which must fail if the recovery is not to be under 
the contract itself. 

8. Samb— Bbnepits — Remoteness. 

Where the bill fails to show that défendant had received any fées in 
the partition suit, and hence was beneflted by the sorvives rendered by 
intestate, the claim that he was beneflted by the use of the points and 
arguments therein in another suit iuvolving the samo land, in vrhich his 
clients were successful, is a cousidoration altogether too remote. 
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In Equity. Suit by Elizabeth Hartupee, administratrix of tte 
estate of T. A. O'Connor, against Samuel T. Crawford. Bill dis- 
missed. 

Charles W. Baker, for complainant. 
Samuel T. Crawford, in pro. par. 

SAGE, District Judge. This is a suit to enforce a lien and for 
an account, under a contract made by and between T. A. O'Connor, 
complainant's intestate, and tke respondent, whereby, in consid- 
ération of the professional services rendered and to be rendered 
by Judge O'Connor in tlie common pleas court, probate court, 
circuit court, and the suprême court of Ohio, in the action of 
Robert Barr v. Jane Chapman et al., in partition, then pending in 
the court of common pleas of Hamilton county, Ohio, the respond- 
ent, who was counsel for certain of the parties to said suit, prom- 
ised to pay for said professional services one-third of ail fées which 
he should receive under his contracts in said action, and also 
one-third of ail the fées which he should "receive from said heirs 
and devisees, parties to said action, where no express contract has 
been made by him with them." This contract is in writing, and is 
dated June 1, 1884. The contract contains no stipulation on the 
part of O'Connor to render any services whatever. The bill sets 
forth that the i*espondent had contracts with parties to said ac- 
tion to render professional services therein, for Avhich he was to 
receive a per centum of the amount which might be recovered 
cither in land or money, if the claims of said parties to incerests 
in said lands should be established. Ail thèse contracts were 
contingent upon success. The action which is named in Lhe con- 
tract wa»i tried in the court of common pleas. The resuit was a 
judgment against most of the respondent's clients, but in favor 
of a few of them. Before any further proceedings, the death of 
Judge O'Connor occurred, on the 25th of May, 1888. About a 
year after his death the case was taken to the circuit court, where 
it ia still pending. On the 4th of December, 1886, a pétition for the 
partition of the same land that was involved in the case of Eobert 
Barr v. Jane Chapman was filed in the superior court of Cincinnati 
on behalf of Sarah E. McClaskey et al. against ail the respondent's 
clients, and ail the parties in possession of the land. The plain- 
tiffs in that action claimed one-flfth of the entire tract. That 
case was removed to the circuit court of the United States in the 
early part of 1887, and the litigation concerning the whole matter 
has since that time been conducted in that case, and, so far as the 
respondent's clients are concerned, by respondent himself. The 
resuit has been the récognition of the claims of the respondent's 
clients, and a decree for partition. The bill avers that the re- 
spondent is insolvent, and that the complainant has a lien upon re- 
spondent's fées, and is entitled to an account, which is prayed for. 

The contract is an entirety. There can be no decree in favor of 
the complainant, for the reason that by the death of Judge O'Con- 
nor without having completed the services for which he waa 
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to be compensated, a recovery upon the contract is precluded. The 
only recovery that is possible, if, indeed, that can be had, would 
be upon a quantum meruit. But this suit is necessarily upon tbe 
contract, and the jurisdiction in equity could not be maintained 
but for the averment of a lien under the contract, and a right to 
an account of the fées in which Judge O'Connor was to share. I 
do not see how there can be any recovery upon the contract on 
the theory stated by counsel for the complainant that the re- 
spondent was to pay to Judge O'Connor one-third of ail the fées 
received, not only in the case named in the contract, but from "any 
other case, or anywhere, or anyhow," from the heirs and devisees 
who were parties to that action, and who were clients of the 
respondent. The difflculty with this theory is the want of mutual- 
ity in the contract, so far as it was executory. Judge O'Connor 
did not agrée to render any services, and therefore the agree- 
ment to pay him could not be binding, excepting so far as the 
contract was actuaUy performed; that is to say, to the extent 
to which he had, before the making of the contract, rendered 
services, and to the extent to which he afterwards rendered services 
that were bénéficiai to the respondent. Whether, in an action 
at law upon a quantum meruit for the value of those services, 
any recovery can be had, is not a question involved in this case. 
Eecoveries under such circumstances hâve been allowed upon proof 
of the acceptance of the services, and that they were bénéficiai to the 
party receiving them. In the case of Coe v. Smith, 4 Ind. 79, which 
is cited for the complainant, an attorney at law had been engagea 
to défend a case for a spécifie sum, and died before the case was 
determined. It was held that his administrator could recover from 
the client, upon a quantum meruit, the amount which the in- 
testate's services were really worth to him; not, however, excced- 
ing the contract price, or the rate of it for the part of the services 
perfc^rmed. The action was not upon the contract, but upon a 
common count in assumpsit, and the court said tiiat it rested on 
the principle laid down in Lomax v. Bailey, 7 Blackf. 599, and in 
C-tlieO" cases cited to the same point, and approved by the court. 
In Lomax v. Bailey the court said "that, where one party to a 
spécial, entire contract has not complied with its ternis, but, pro- 
fessing to act under it, has donc for or delivered to the other party 
something of value to him, which he has accepted, no action will 
lie on that contract for the work doue or thing delivered; but that 
the party who has been thus benefited by the labor or property of 
the other shall be responsible on an implied assumpsit arising 
from the circumstances, to the extent of the value received by him." 
The contract in this case manifestly refers to services to be per- 
formed in the case of Barr v. Chapman in the common pleas court 
and the appellate courts. If this court had any Jurisdiction over 
an inquiry into the actual value of the services rendered, it is 
diflftcult to see that there would be any basis for a recovery on the 
ground mentioned, for it does not appear that any fées hâve been 
received by the respondent from any of those of his clients who 
were successful in the court of common pleas, and therefore It 
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does not appear that the respondent has been benefited to any 
extent by the services rendered by Judge O'Connor. Tbe claim 
was made in argument that the respondent had benefited in the 
case of McClaskey v. Barr by the use of the points and arguments 
made by Judge O'Connor in the case of Barr v. Chapman, but that 
is a considération altogether too remote. The beneflt must hâve 
been in respect to the subject-matter of the employment, and is 
not to be ascertained by inquiry into any and every benefit which 
might hâve been derived in other cases. The expenses of another 
case, in another court, where every question would hâve to be 
presented and considered de novo, would not be appreciably less- 
ened, nor would the fées of counsel, by reason of services in the 
former case, be reduced, to any considérable extent. Certainly 
every point in the case of McClaskey v. Barr, in this court, (50 
Fed. Rep. 712,) which has been in progrès» about six years, has 
been contested as thoroughly as though the questions involved 
had not been considered in Chapman v. Barr, and no brief on 
either side in that case has, so far as the court has been advised, 
been used in this court. However this may be, we hâve now to 
deal only with the equities of the complainant under the contract, 
and I am unable to see that there is any equity in the complainant's 
claim. There is no right to an account, nor to a share of the fées, 
excepting under the contract, and for the reasons above stated no 
case has been made out under the contract. 
The bill wUl be dismissed at the costs of the complainant. 



VITIIIFIBD PAVING & TRESSED BRICK CO. V. SNEAD & 00. IRON 

WORKS et al. 

(Circuit Court, of Appeals, Klghtli Circuit. May 15, 1803.) 

No. 165. 

1. MoRTOAOBs—FoRECLOsuBB— Evidence. 

In a suit against a corporation to foreclose a mortgage on certain lands 
conveyed to it Yiy the mortgagor, défendant claimed that the deed to it 
was la fact executed aud dellvered before the exécution of the mortgage, 
although it was dated and acknowledged five days later, and defendant's 
président testifled that such was the fact. The mortgagor, however, tes- 
tified that the mortgage was executed before the deed, and it further 
appeared that, about a month after the exécution of the mortgage, the 
mortgagor and defendant's président, who at that tlme owned aU its stock, 
and was its only officer, executed a paper relating to their business afCairs, 
in wliich it was reeitcd that before the conveyance of the land to défendant 
the mortgagor had placed the mortgage upon it Seld, on this évidence, 
that the mortgage was first executed, and that It constltuted a valid lie» 
on the land. 

2. Samk — Pkotision por Attornkts' Fées. 

In a mortgage of lands situated in Nebraska, a provision for the al- 
lowance of attorneys' foos in case of foreclosure is invalid. Gray v. Have- 
meyer, 53 Fed. Rep. 174, foUowod. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. Modifled and affirmed. 
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Statement by CALDWELL, Circuit Judge: 

On the 17th day of March, 1890, the Snead & Co. Iron Works filed Us bill 
In tho circuit court of tlie United States for the district of Nebraska agalnst 
W. II. B. Stout, the Virtrifiod Paving & Pressed Brick Company, and J. 
H. \^^ebster, for the foreclosure of a mortgage executed by tlie défendant 
Stout to Ihe complainant on the 29th day of January, 1890, and flled for 
reeoid at 12 o'clock, noon, January 30, 1890, on block 114, in the city of 
lilncoln, Neb., to secure the payment of a promissory note of even date with 
the mortgage, for the sum of $3,757, payable on demand. 

The défendant Webster answered, admltting the allégations of eom- 
plainant's blU; and Job P. Kirby and John A. BuckstafE having been mado 
défendants, by stipulation of the parties, Kirby and the défendant Webster 
thereupou flled a cross biU settlng up, among other things, that on the 29th 
day ot January, 1890, the défendant Stout executed his promissory note, 
upon which the défendant Webster was surcty, to Kirby, for the sum of 
$2,000, and on the same day, to secure the payment of said note, cxooiitcd 
to Webster a mortgage, whlch waa filed for record at 1:30 P. M. January 30, 
1890, on an undlvided one-half of the same block 114, in the city of Lincoln. 
Stout, in his answer to the original bill, admits the exécution of the mort- 
gage, and allèges he did not owe the debt; but as he bas not appealed from 
the decree of the lower court, finding that he did owe the debt, no further 
notice need be taken of this déniai. The Vitrifled Paving & Pressed Brick 
Company, hereafter called the "Paving Company," in its answer to the 
original bill admits the exécution of the mortgage to the complainant, but dé- 
nies that the complainant thereby acquired any lien on the mortgaged prop- 
erty; and in support of tlils déniai the answer allèges that about the Ist of 
May, 1889, the défendants W. H. B. Stout and John A. Buckstaff jointly 
purchased the premises in controversy from James H. McMurtry, whose doed 
to them for the property was delivered about the Ist of June, 1889, and that, 
immediately upon the delivery of thls deed, Stout and BuckstafC conveyed 
the premises, by warranty deed, to the défendant tlie Paving Company, 
whlcli at once took actual and exclusive possession of the premises, and 
erected thereon brick kilns, houses, and other improvements. The answer of 
the Paving Company and Buckstaff to the cross bill of Kirby and Webster 
admits the exécution of the mortgage to Webster, but dénies that the 
mortgage created any lien on the property, for the same reason that it was 
averred that the mortgage to the Snead & Co. Iron Works created no lien, 
namely, that Stout had conveyed his interest therein to the Paving Company 
before the exécution of the mortgage. The Paving Company was chartered 
and organized under the laws of Nebraska by Stout and BuckstafC, who 
owned ail its stock, and on March 1, 1890, Buckstaff purchased Stout's 
stock, and thus became the owner of the whole of it. 

Charles O. Whedon, for appellant. 

A. J. Cornish, (Joseph. R. Webster, on the brief,) for appellees. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge, after stating the facts as above, 
delivered the opinion of the court. 

The averments in the answer of the Paving Company and Buck- 
staff as to the date of the deed from Stout and Buckstaff to the 
Paving Company are not supported by the évidence. The deed is 
dated and acknowledged on the 5th day of February, 1890, six dayg 
after the mortgages were executed and recorded. Stout testifles 
that at the date of the exécution of the mortgages he was the abso- 
lute owner of an undivided half of the mortgaged premises, and that 
he did not sell or convey, in any manner or form, his interest there- 
in to the Paving Company until the 5th day of February, 1890, — the 
V'. o6F.no. 2 — 5 
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day the deed bears date. On the Ist of March, 1890, Stout and 
BuckstafE signed an agreement relating to tkeir business affairs, 
it which. it is recited that "Stout placed on the real estate conveyed 
to him and said Buckstafif, before said real estate was conveyed 
to said corporation, a mortgage to J. E. Webster for the sum of 
|2,000, and a mortgage to Snead Iron Company for |3,800." At 
the time BuckstafE signed this agreement he represented the Pav- 
ing Company as completely and fully as it is possible for a natural 
person to represent a corporation. He owned ail its stock, was 
its gênerai manager, and conducted ail its business; and if he was 
not its président, secretary, and treasurer, then those offices were 
vacant. Practically he represented ail the oflficers of the corpo- 
ration, and discharged their functions. Sustaining ail thèse rela- 
tions to the corporation, his deliberate admission that the mort- 
gages in suit were executed by Stout before the conveyance of the 
mortgaged premises by himself and Stout to the Paving Company 
must be accepted as an admission of that fact on behalf of the 
Paving Company, as well as himself. It is obvious that he is the 
real party in interest in resisting the foreclosure of the mortgages, 
and that the Paving Company, though a distinct légal entity in law, 
is in fact merely his shadow. ïhe deed under which the Paving 
Company claims the property shows on its face that it was exe- 
cuted and acknowledged af ter Stout mortgaged the property. Stout 
testiûes that the mortgages were first executed, and Buckstaff, for 
himself, and, as we hâve shown, for the Paving Company as well, 
admits the fact in writing. Opposed to thèse satisfactory proofs 
is the testimony of BuckstafE to the efEect that a deed from Stout 
and BuckstafE to the Paving Company was signed and delivered, 
but not dated or acknowledged about May, 1889, and this undated, 
unacknowledged, and unrecorded deed, and the possession alleged 
to hâve been taken thereunder, is the basis of the défendants' claim. 
The only other évidence to support the défendants' contention, which 
we deem it material to notice, is that of Mr. Jones, who was a clerk 
for Stout and Buckstaff, or the Paving Company. This witness 
says he wrote the deed, and he thinks it was signed about the time 
the deed from McMurtry to Stout and BuckstafE was received, and 
that he put it away in a box with that deed. The recollection of 
the witness is not very clear as to any of thèse f acts, and we think, 
if anything was done about the deed at that time, it did not ex- 
tend beyond the writing of the instrument, and that it was not 
dated or signed until the time it bears date and was acknowledged. 
It is improbable that, if the exécution of the deed had once been 
entered upon, it would hâve stopped with the signing. Indeed, 
the witness Jones testifies that he thinks he had it acknowledged, 
which shows that he has probably confounded a blank deed with 
the one that was signed and acknowledged, or with some other deed, 
and that BuckstafE has probably done the same thing. However 
this may be, in view of the date of the deed, the written admission 
of BuckstafE, and the positive testimony of Stout, and the other 
évidence in the record, it is clear to our minds that the deed was 
not signed or executed before the day it bears date, and that it was 
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taken subject to tlie prior mortgages executed by Stout upon tbe 
property. 

The mortgage to Webster provides for an "attorney's fee of ten 
per cent, of the amount" thereby secured, and the decree allows 
an attorney's fee of $300, "to be taxed as costs." This action of 
the court is assigned for error. The decree, in this respect, is 
erroneous. Gray v. Havemeyer, 53 Fed. Kep. 174. In ail other 
respects the decree is afflrmed, without costs to either party in 
this court. The cause is remanded to the circuit court, with direc- 
tions to modify the decree by striking out the clause allowing an 
attorney's fee of Î300. 



AMERICAN MORTG. CO. OF SCOTLAND, Limited, v. HOPPER et aL 
(Circuit Court, D. Oregon. May 20, 1893.) 
No. 1,916. 

1. Public Lands— PRE-EjrPTioN — Cancellatton of Certificates. 

Ttie certiflcate of payment issued to a pre-emptor of public lands may 
be canceled by tbe proper offlcers of the land ottice whan It is found that 
his entry was made for the beneflt of a thlrd person, and was henee 
fraudaient and void, under Rev. St. § 2262. Smith v. Bwing, 23 Fed. Rep. 
741, and AVïlson v. Fine, 40 Fed. Rep. 52, dlsapproved. U. S. v. Steener- 
son, 50 Fed. Rep. 504, foUowed. 

2. SAME— BONA FiDE PURCUASERS. 

The interest vested in a pre-emptor who bas made his payment and 
recelved the certiflcate Is merely an équitable one, and a purchaser from 
him before a patent issuea cannot clalm to be protected as a bona flde 
purchaser from cancellatlon of the certiflcate, on the ground that it Is 
fraudaient and void under Rev. St. § 2262. U. S. v. Califomla & O. Land 
Co., 13 Sup. et. Rep. 458, distinguished. 

In Equity. Suit by the American Mortgage Company, Limited, 
of Scotland, against Thomas R. Hopper and others, to recover 
land. Bill dismissed. 

Zera Snow, for plaintifl. 
Raleigh Stott, for défendants. 

BELLINGER, District Judge. This is a suit to hâve the de- 
fendant Thomas R. Hopper decreed to hold the légal title to the 
S. W. i of section 4, township 2 N., of range 31 E. of the Willa- 
mette meridian, acquired by him under a patent from the United 
States, in trust for the plaintifl, and to compel said défendant to 
convey such title to the plaintifl, and to surrender to it the pos- 
session of the said premises. The plaintiff's claim is through a 
préemption entry by one George Waddel, while the défendant 
claims under a homestead title. The facts in the case are stipu- 
lated and are as follows: 

On October 10, 1882, George Waddel made a flnal cash entry 
under the pre-emption laws of the United States of the land in 
dispute. He paid thereon $400, and received a duplicate receiver's 
receipt therefor. On the foUowing day (October llth) this re- 
ceipt was duly recorded in the records of deeds of Umatilla county. 
On May 5, 1885, the défendant Thomas R. Hopper made applica- 
tioa in the local land oHQce to enter the same land under the home- 
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Btead laws of the United States, and filed a oontest against the 
entry of Waddel. Tkereupon, on November 30, 1885, Waddel's 
entry was canceled in the local office, and thereafter such cancel- 
lation was approved by the conunissioner of the gênerai land office, 
and the défendant Hopper was permitted to make his homestead 
entry, which he did. In the regular course of proceedings had 
under this homestead entry, a patent was issued to the défendant 
Hopper for the land on June 12, 1891, which patent was duly re- 
corded in the proper records of Umatilla county on the 4th day of 
the foUowing August. The money paid by Waddel is still re- 
tataed by the govemment. The cancellation of Waddel's entry 
was on the ground that it was fraudulently made for the beneât 
of another person. 

On the llth day of October, 1882, before the cancellation of 
Waddel's entry, he executed his mortgage upou the land in ques- 
tion to the Oregon & Washington Mortgage Savings Bank of Ore- 
gon for |850. In making this loan the savings bank acted as the 
agent of the complainant, to which it duly assigned the Waddel 
mortgage and note on October 25, 1882. The mortgage and as- 
signment were both duly recorded on the respective dates of their 
exécution. On September 10, 1885, the complainant brought suit 
against Waddel and his successors in interest to foreclose thia 
mortgage. A decree of foreclosure was had on February 13, 1886, 
and on the Ist of May following the property was sold under this 
foreclosure to the complainant for |1,250. The sale was con- 
flrmed on May llth, and on October 24, 1887, the sherifE executed 
his deed to the complainant, which was then recorded. Neither 
the savings bank nor the complainant was made a party in the 
defendant's proceedings to contest the Waddel entry, and neither 
had actual knowledge of any failure by Waddel to comply with 
the laws of the United States under which the entry was made, 
nor was the défendant a party in the foreclosure suit, although he 
was in possession of the premises at the time. 

The plaintiff bases its claim for relief upon the ground that 
when Waddel paid the money under his entry, and received the 
receiver's receipt, he acquired a vested right or interest that could 
not be affected by the subséquent action of the land office in can- 
celing such entry; that, in fact, the title became vested in him, 
and can only be divested by judicial decree; that the right to 
cancel the entry and certiâcate of its grantor involves the power 
to déclare a forfeiture under section 22C2 of the Eevised Statutes, 
which can only be worked by judicial process. The plaintifl: con- 
cèdes that, notwithstanding the rule, as thus claimed by it, this 
court would not grant relief to an entryman who had in fact 
been guilty of acts constituting a ground of forfeiture in a proper 
proceeding, and as to this feature of the case it contends that 
the burden is upon the défendant to prove such acts; that the 
receipt of the register and receiver to Waddel makes a prima 
facie case in his favor upon the equities; and, finally, that if the 
register and receiver had authority to cancel Waddel's entrj% the 
plaintiff stands in the relation of a bona flde purehaser for a val- 



AMERICAN MORTG. CO. V. HOPPEB. 69 

uable considération, and is entitled on that ground to tlie relief 
prayed for. 

In Smith v. Ewing, 23 Fed. Rep. 741, this court h'eld that a cer- 
tificate of purchase in favor of a pre-emptor cannot be canceled 
by the land department for alleged fraud in obtaining it, but that 
in such case the government must seek redress in the courts, where 
the matter may be judicially determined; and that a purchaser 
in good faith and for a valuable considération takes the land purged 
of any fraud that might hâve been committed in obtaining such 
certificate. This case is foUowed by this court in Wîlson v. Fine, 
40 Fed. Rep. 52. The case of Brill v. Stiles, 35 Dl. 309, adopta 
the same view, following earlier décisions of that court. The cases 
of Smith V. Ewing and Wilson v. Fine are claimed by the plain- 
tifE to establish a rule of décision which, under the doctrine of 
stare decisis, this court should not départ from. The cases cited 
in Smith v. Ewing in support of the doctrine laid down therein 
are, with some exceptions, cited by plaintiff in the case on trial. 
Thèse cases, with others to the same elïect, were relied upon in 
support of the same view in the case of U. S. v. Steenerson, in the 
circuit court of appeals for the eighth circuit, (50 Fed. Rep. 504,) 
the most récent case involving this subject. In this case the court, 
referring to thèse authorities, says: 

"The principles on wliich tliese décisions are based is tliat when a home- 
stoadpr or pre-emptor lias, in good faitli, performod ail the acts which, under 
the provisions of tlie statutes of the United States, are necessary to com- 
plète bis right to the land, then he beeomes equitably the owner of the same, 
and tho United States holds the nalied légal tltle as a trustée for his boneflt. 
For the protection of rights thus acquired it is held that in a contest involving 
tho title of the land an established right to a patent wUl be deemed the 
équivalent of a patent This rule, however, bas been adopted solely as a 
meansfortheprotectionof thosewho hâve, in good faith, established a right to 
a patent by performance of the requisite conditions. The final certificate or 
receipt acknowledging payment in full, and sîgned by the officers of the local 
land office, is not, in terms, nor In légal efCect, a conveyanee of the land. It is 
merely évidence on behalf of the party to whom it is issued. In a contest in- 
volving the title to land, vi'herein a person claims adversely to the United 
States, it îs open to such claimant, notwithstanding the légal title remains in 
the United States, to prove that by performance on his part of the requisite 
acts he bas become the équitable owner of the land, and that the United 
States liolds the légal title in trust for him; but, as the claimant In such 
case has not received a patent or formai conveyanee, and bas not become 
possessed of the légal title, he is requlred to show performance on his part 
of the acts which, when done, entltle him, imder the law, to demand a pat- 
ent of the land. When évidence of this klnd is offered on behalf of the 
claimant it is open to the United States to moet it by proof of any fact or 
facts which, if established, will show that the claimant has not become the 
real owner of tho realty. If it be true, in a givc^n case, that the entry of the 
land was not mado In good faith, but in fraud of the law, certainly it can- 
not be said that the claimant bas become the équitable owner of the land, 
and that the United States is merely a trustée holding the légal title for 
his benofit. Fraud vitiates any transaction based thereon, and wlU destroy 
any asserted title to properly, no matter in what form the évidence of such 
title may exist. The Amistad, 15 Pet. 518; League v. De Yoimg, 11 How. 
185." 

This décision by the circuit court of appeals of the eighth cir- 
cuit is an authoritative interprétation of the cases cited in sup- 
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port of Smith v. Ewing, and of the law applicable in tlie case on 
trial. Tliose cases do not question the right of the laud depart- 
ment to cancel a receipt fraiiduJently obtained. On the contrary, 
they expressiy or impliedly recognize such right. Thus, in Sim- 
mons V. Wagner, 101 U. S. 2G0, it is held that when lands hâve been 
once sold, they are no longer s-ubject to entry; that "a subsé- 
quent sale and grant of the same land to another person would be 
absolutely null and void so long as the first sale concinued in 
force;" and the décision ia tbat, "where the right to a patent has 
once become vested in a purchaser of public lands, it is équivalent, 
so far as the government is concemed, to a patent actually is- 
sued." The court cite Wirth t. Branson, 98 U. S. 118, one of the 
cases relied upon by plaintiff hère, where the nile is stated to be 
"that, where public lands hâve been surveyed and placed in the 
market, or otherwise opened to private acquisition, a person who 
compiles with ail the requisites necessary to entitle him to a 
patent in a particular lot or tract is to be regarded as the équi- 
table owner thereof, and the land is no longer open to location;" 
that the public faith has become pledged to such person, and that 
"any subséquent grant of the same land to another party is void, 
unless the first location or entry be vacated and set aside." 

In Johnson v. Towsley, 13 Wall. 72, the court, speaking of a 
case where the register and receiver hear the application of a 
party to enter land, décide in his favor, receive his money, and give 
him a certiflcate, says: 

"Uufloubtedly thls constltutes a vested right, and It can only be dlvested ac- 
cordlng to law. In every such case, where the land office afterwards sets 
aslde this certiflcate and grants the land thus eold to another person, It is 
of the essence of judicial authority to inquire whether thls has been done 
In violation of law, and, tf it has, to give appropriate remedy." 

ïîiis language is nrged upon the attention of this court in sup- 
port of plaintifl's contention. The point involved in that case 
was as to the flnality of the action of the secretary of the interior 
on appeal in issuLng a second patent to a contesting pre-emptor. 
The complainant maintained the authority of the courts to dé- 
termine the question as to who was rightfully entitled to the 
land, or as to which patent should prevail. The register and re- 
ceiver had decided in favor of the complainant upon a contest 
with the person who subsequently obtained a second patent. This 
décision was affirmed by the commissioner of the gênerai land 
office, and a patent was issued to the complainant. Upon appeal 
to the secretary of the interior the action of the land office was 
reversed, and a second patent issued to the contestant. The dé- 
cision of the secretary of the interior, adverse to the complain- 
ant, was on the ground that previous to the flling by him upon 
the laud in question he had filed upon other lands, which had 
not yet been offered at public sale, and thus rendered subject to 
private entry. There was no question as to the jurisdiction of 
the secretary of the interior to hear and détermine the appeal 
taken. The objection was, not that he had acted without juris- 
diction, but that in the exercise of jurisdiction he made an erroné- 
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oua décision. The court ruled in Towsley's favor upon the hold- 
ing that his previous filing did not, under the circumstances, pre- 
clude him in his right as the flrst entryman of the land in dis- 
pute. The décision was based upon his right, independent of his 
certiflcate, upon the fact that, as a matter of law, he was quali- 
fled to make the entry, whereas the secretary had wrongfiilly held 
that he was not so entitled. 

The case of Myers v. Croft, 13 Wall. 291, cited by plaintifif, is 
to the effect that a pre-emptor, who has entered land and who 
at the time is owner in good faith, and has done nothing incon- 
sistent with the provisions of the law on the subject, may sell, 
even though he has not yet obtained a patent. In other words, 
it is held that the man having a right to a patent may sell that 
right. So far from supporting plaintiiï's contention that com- 
pliance with the pre-emption formula establishes the right, the 
case requires that the pre-emptor shall hâve acted in good faith, 
and done nothing inconsistent with law. The opinion states that 
"the object of congress was attained when the pre-emptor went, 
with clean hands, to the land office, and proved up his right, and 
paid the govemment for his land." 

The Yosemite Valley Case, 15 Wall. 77, cited by plaintiff, is 
to the effect that when the settler has complied with the pre- 
requisites prescribed by congress, he acquires a vested interest; 
and that he is then entitled to a certiflcate, and ultimately to a 
patent. In this, as in the other cases, it is the compliance with 
the law, and not the possession of the certiflcate, that gives the 
right. 

In Moore v. Robbins, 9G U. 8. 538, cited by complainant, the 
court says that after the patent has been signed, sealed, and de- 
livered the power of the land department ceases, and then courts 
of equity will not grant relief unless there has been fraud or 
mistake or misconstruction of the law in the case. The action 
of the proper ofQcers of the land department in the décisions of 
ail questions of fact is not subject to review by the courts. In 
Quinby v. Cîonlan, 104 U. S. 420, 426, the court said: 

"It would lead to endless litigation, and be frultful of evil, If a supervisory 
power were vested In tlie courts over the action of the numerous ofHcers 
of the land department on mère questions of fact presonted for tlieir détermi- 
nation. It is only where those ofticers liave niisconstrued the law applicable 
to tl)e cfiise, as established before the department, and thus liave denied to 
parties rlghts whlch, upon a correct constniction, would hâve been conceded 
to tliem, or where misrepresentation and Iraud hâve becu practiced, neces- 
sarily aiïecting their judgment, that the court can, in a proper proceeding, 
interfère, and refuse to give effect to their action. On this subject we hâve 
repeatedly and with empliasis expressed onr opinion, and the matter should 
be deemed settled." 

Again, in Steel v. Eefining Co., lOG U. S. 447, 1 Sup. Ct. Rep. 389, 
the court, reasserting this doctrine, déclares that it has so often 
had occasion to speak of the land department, the object of its 
création, and the powers it possesses in the aliénation by patent 
of the public lands, that it créâtes an unpleasant surprise to find 
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that counsel, în discussing the effect to be given to the action of 
tliat department, overlook thèse décisions on the subject. The case 
of Lee V. Johnson, 116 U. S. 48, 6 Sup. Ct. Eep. 249, is to the same 
effect. The question is carefully considered in Smith v. Custer, 
by Secretary of the Interior Vilas, 8 Dec. Dep. Int. 269, the secretary 
maintaining the authority of the department to cancel entries as 
the exercise of a jurisdiction that has been continuously exercised 
for more than half a century, reeognized by congress, and its right- 
ful existence abundantly adjudged by the suprême court of the 
United States. In Bohall v. Dilla, 114 U. S. 47, 5 Sup. Ct. Eep. 
782, it is held that to charge the holder of the légal title to land 
under a patent it must appear that, by the law properly adminis- 
tered in the land department, the title should hâve been awarded to 
the latter. It is not enough to show that there was error in ad- 
judging the title to the patentée. 

iThe case of Cornélius v. Kessel, 58 Wis. 238, 16 N. W. Eep. 550, 
is cited by plaintiff. This case was appealed to the suprême court 
of the United States, where the judgment was afflrmed. 128 U. S. 
456, 9 Sup. Ct. Eep. 122. The right of the first entryman was up- 
held, upon the ground that he was entitled to the land upon the fact 
of compliance with the law. The fact of a certificate was not dé- 
cisive of the case. The land otHce had canceled the iirst entry 
because it included with the land in dispute a second tract which 
did not belong to the United States, and was not subject to its 
disposai. The court held that such cancellation was unlawful; 
that it did not lie with the land department to oppose the entry- 
màn's completion of his title to the tract which was subject to 
entry. In this case the certificate is canceled upon a ground that 
is lawful. It is conceded that Waddel could not lawfuUy acquire 
the land in question for the benefit of another person. This can- 
cellation was, therefore, upon a lawful ground, — upon the ground 
that Waddel's entry was unlawfully made, — and so the question 
is, can the land department cancel a certificate once issued in any 
case? If not, then the authority of that department culminâtes 
in the issue of the receiver's receipt which necessarily becomes 
as conclusive an évidence of title as the law can provide. 

The complainant's position is this: It relies upon the land- 
offtce receipt of its grantor, Waddel, as équivalent to a patent, 
and contends that when such grantor made his payment and re- 
ceived this receipt the land was no longer the property of the United 
States, but was absolu tely vested in him; that this vested title 
could only be divested according to law, and that his certificate 
could no more be canceled by the United States than a patent. 
IsTevertheless it confesses by its Mil and prayer for relief that the 
title was not vested in such grantor, but is in fact in another, — in 
the patentée, — whom it seeks to charge as trustée for its benefit. 
It admits that to entitle it to this relief it must show that it is 
equitably entitled to the land, and it contends that the certificate 
of its grantor, Waddel, is sufïicient for that purpose, unless the de- 
fendant impeaches such certificate by évidence aliunde the record 
of the land department canceling it. In othcr words, it admits 
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the title whicb. the patent conveys, and at the same time seeks 
to substitute itself for tlie grajitee in the patent, by means of a 
receiver's receipt, upon the theory that the receipt is a writing of 
such sanctity that, until impeached by a decree of court, it con- 
clusively establishes the right to the land. If the receipt has 
this efficacy, it is, in effect, a conveyance, and the possessor of it 
does not improre his position by a decree such as is prayed for. 

The court is asked to decree against a patentée upon a mère 
register's receipt, issued prior to the entry upon which the patent 
issued. That this cannot be done does not admit of argument. A 
patent is the highest évidence of title, and is conclusive as against 
the government, until it is annulled or set aside by some judicial 
tribunal. U. S. v. Stone, 2 Wall. 525. The title passes in every in- 
stance where, under the décisions of the offlcers having authority 
in the matter, a conveyance, generally called a "patent," has been 
signed by the président, and sealed and delivered to and aocepted 
by the grantee. Moore v. Kobbins, 96 U. S. 538. In Wilson v. 
Fine, the court quotes from the case of Cornélius v. Kessel, and says 
that "the gênerai drift of the opinion is to limit and restrain the 
power of the commissioner of the gênerai land oflOice to set aside or 
cancel entries of certiflcates allowed by the register and receiver;" 
but the fact is that the court in that case expressly recognized the 
power of the commissioner to correct and annul entries in proper 
cases, subject only to the restriction that this is not an unlimited 
or arbitrary power. It is declared that the exercise of this 
power is necessary to the due administration of the land depart- 
ment; that, if an investigation of the validity of such entries were 
required in the courts of law before they could be canceled, the 
necessary delays attending the examination would greatly impair, 
if not destroy, the efflciency of the department; that the commis- 
sioner is authorized to correct and annul entries of land allowed 
by the register and receiver, when the lands are not subject to 
entry, or the parties do not possess the qualifications required, 
or hâve previously entered ail that the law permits. It is a singu- 
lar fact that this décision, in which it is laid down that the land 
department has the power to cancel certiflcates of entry where, 
among other cases, the parties hâve previously entered ail that the 
law permits, is cited in Wilson v. Fine in déniai of the right of 
the register and receiver at Lakeview to cancel a homesteader's 
entry on that identical ground. In Wilson v. Fine the plaintiff's 
right depended upon a homestead certiflcate which had been can- 
celed upon a contest on the ground that the homesteader had pre- 
viously exhausted his homestead right. The décision assumes that 
such was the fact, and holds that when the certiflcate was issued 
to Alexander, Wilson's grantor, the land became the property of 
Alexander. The case therefore décides that the mère certiflcate 
conveyed the title, although the holder of it was not equitably en- 
titled to the land, and had procured the certiflcate through fraud 
and perjury. Notwithstanding the vénération in which I hold the 
memory of the learned judge who decided the cases of Smith v. 
Ewing and Wilson v. Fine, and my own connection with the latter 
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case, I must yield to the great weight of auth.ority which is tîie 
other way, and which is supported by the better reason. The case 
of Wilson V. Fine was brought and submitted solely upon the au- 
tbority of Smith v. Ewing, and without the examination of other 
cases. 

The raie of stare decisis is more properly applied in courts 
of last resort, where décision is final, and uniformity is practicablo. 
It was held in the case of The Madrid, 40 Fed. Kep. 677, the lato 
Mr. Justice Lamar delivering the opinion, that the décisions of the 
circuit courts of the United States, not being uniform in the parti c- 
ular case, it could not be said that any of them had become a rule 
of property within the principle of the doctrine of stare decisis. 
There is no room for the application of such doctrine with respect 
to the two cases in question. It is indispensable that this court 
shall décide according to the established doctrine of the courts of 
the United States, and without référence to any erroneous ruling 
it may hâve already made. 

It is argued further, on the part of plaintiff, that the cancella- 
tion of the Waddel receipt opérâtes as a forfeiture of an estate 
or interest in the land in question, under section 2262, and is there- 
fore the exercise of a power not possessed by the land departmont. 
This is, in effect, the same question already considered. Section 
2262, among other matters, provides that, "if any person taking 
such oath swears falsely in the promises, he shall forfeit the ninney 
which he may hâve paid for such land, and ail right and title to 
the same." The forfeiture mentioned hère is a forfeiture of the 
money paid by the entrj'man. Whether the government h as a 
right to thus forfeit this money need not be considered hère. There 
is no such thing as a forfeiture of the land, since the title does not 
vest until the final action of the land department détermines the 
existence of the conditions necessary to that resuit. There is no 
such thing as a forfeiture of an équitable estate or interest, since, 
as has been abundantly shown, it does not appear that the original 
entryman was ever invested with any such estate or interest. 
The alleged forfeiture is merely the exercise of an undoubted au- 
thority by the proper offlcers of the land department to cancel an 
entry made upon false testimony, — an authority so exclusive in 
such department that what is done under it in the décision of 
questions of fact cannot be questioned anywhere else, unloiss such 
tribunal has been prevented by some fraud practiced from fairly 
trying the question. 

The next point to be considered is that of bona fide purchaser 
for a valuable considération. Does the plaintiff occupy the posi- 
tion of such a purchaser? The statu te pro vides that ail grants or 
eonveyances by an entryman who has sworn falsely in respect to 
the matters enumerated, except in the hands of bona fide purchasers 
for a valuable considération, shall be null and void. The protec- 
tion of a bona fide purchaser relates to the légal title, or at least 
to such a right as is completely deterrnined. So long as some- 
thing remains to be done affecting the right, those purchasing it 
do so at their péril. As is stated in Smith v. Custer, supra: 
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"The pre-emptlon purchaser takea by his final proofs and payment and his 
certlflcate of purchase only a riglit to a patent for the publir; lands in case 
the facts shall be found by the gênerai land office, and the Interior department 
upon appeal, to warrant the issuance of It. Whatever claim to patent he 
possesses by virtue of his payment and certlflcate is dépendent upon the fur- 
ther action of the department, and its future flnding of tho existence of the 
conditions, and his compliance in fact wlth the prerequisltes prescribed by law 
to the riglitful acquisition of the public lands he claims. Thls being so, it 
is plain that the purchaser oan acquire from the cntryman no greater estate 
or right (han the entryman possesses." 

Thus, in the présent case, when the plaintiff, by its agent, took 
its mortgage upon this land, it did so with knowledge of the fact 
that Waddel's title or right was subject to the further action of 
the land department. It took its chances as to this, and cannot 
now complain that such action affected its security unfavorably. 
The doctrine of bona flde purchaser is a matter of conscience. If 
the purchaser has acted with common honesty and prudence, he 
is entitled to protection, but not otherwise. The Military Wagon 
Eoad Cases, begun in this court, and recently decided in the su- 
prême court of the United States, (U. S. v. California & O. Land 
Co., 13 Sup. et. Eep. 458, and U. S. t. Dalles Military Road Co., 13 
Sup. et. Rep. 465,) are cited to show that a purchaser of public 
lands may be a bona flde purchaser, although patent has not yet 
issued. Thèse were land grant cases. Congress, by a grant, con- 
veyed thèse lands to the state of Oregon, to be used in constructing 
military wagon roads. The granting act constituted the governor of 
Oregon a spécial tribunal to détermine when the roads should 
be completed according to the requirements of the grant, and it 
provided that, when the roads were shown by the certlflcate of the 
governor of Oregon to hâve been completed, patents should issue, 
r.elore the purchases relied upon in those cases were made, the 
pu.rchasers employed capable lawyers, and had a careful examina- 
tion made of the state of the title. The governor of th(! state ha<i 
certifled the comi^letion of the roads in accordance with the re- 
quirements of the act. The purchasers had good right to rely 
upon thèse certiflcates. The suprême court, in its décision, says: 
"It is familiar law that, when jurisdiction is delegated to any offlcer 
or tribunal, his or its détermination is conclusive;" that the pur- 
chasers knew that such détermination was committed by the 
statute to the governor of the state, and they saw his adjudication 
upon the question, and were not derelict in relying upon it. Koth- 
ing can be plainer. But suppose thèse purchases had been made 
before the governor had finally passed upon the fact of the season- 
able construction of the roads, and the right of the grantees under 
the act, and the governor had subsequently decided against such 
construction, in that case their position would hâve been similar 
1o that of the plaintiff in this case. True, the plaintiff relied upon 
|the register's receipt, but, as shown, this was not a finality, and 
the plaintiff knew it, or at least should hâve known it. The 
doctrine of bona flde purchaser is not applied to protect an equity, 
but to protect the légal title against a prior equity, by uniting 
with such légal title an equity arising from the payment of money, 
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and securing the conveyance witliont notice, and a clear conscience. 
Boone v. Cliiles, 10 Pet. 211. The authorities are ail to the effect 
that the protection of a bona flde purchaser does not extend to 
the purchase of équitable interesta. The purchasers under pré- 
emption certiflcates are within this class. It is held that such 
protection does not extend to them. Eoot v. Shields, 1 Woolw. 
211;KandaU t. Edert, 7 Minn. 450, (GU. 359;) Shoufe v. Griffiths, 
(Wash.) 30 Pac. Kep. 93; U. S. v. Johnson, 5 Dec. Dep. Int. 442. 
The good faith of the purchaser cannot create a title where none 
exista. Dodge v. Briggs, 27 Fed. Eep. 160. 

The plaintiff's bill of complaint must be dismissed, with costs, 
and it is so ordered. 



AMERICAN MORTG. CO. OF SOOTLAND, Limited, v. OROW et aL 

(Circuit Court, D. Oregon. May 20, 1893.) 

No. 1.918. 
In Equlty. 

Zera Snow, for plalntlfif. 
Raleigh Stott, for défendants. 

BELLINviJdiR, District Judge. The questions in thls case are substantlally 
tlie same as those in the case of Mortgage Co. v. Hopper, 56 Fed. Rep. 67, 
and the same decree will be entered in thls case as in that. 



WALKBR et al. v. WINDSOR NAT. BANK. 

(Circuit Court of Appeals, First Circuit. June 1, 1893.) 

No. 51. 

AppbaIi— CiKcaiT Court of Appeals— Exceptions. , 

It is Immaterlal to the rule that fédéral appellate courts will not take 
cognizance of an exception to a refusai to direct a verdict for défendants 
before they had rested their case, that the case, as it then stood, was not 
quallfied by anything afterwards proved. 

Same. 

Unless, perhaps, when the errors of the court below are manlfestly 
grave, a circuit court of appeals will not take cognizance of an exception 
to an entire charge, any portion of which is unexceptionable, nor of an ex- 
ception to a refusai to give a nuraber of requests "except in so far as 
they were given by the charge to the jury." 

Parties— NoKJOiKDER — Dismissal. 

Where, in an action against the three joint obllgors in a bond, the court 
obtains full jurisdictioa of ail the doteudauts, a subséquent discontinu- 
ance as to one of them alone is prejudicial to the other défendants, and 
entitles them to a dismissal of tlie action for nonjoinder. 

Same— Appeal — Décision. 

Where a motion for leave to file a ploa in abatement for nonjoinder 
of parties was erroneously deniod, and at the lime of such mling there 
appeared of record ail the facts essential to such a plea, an appellate 
court wiU ordsr the same judgment as if the plea had been filed and sus- 
tained. 

FEDERAL Courts— JuRisDicTioN— FEDERAL Question. 

A suit on the ofHcial bond of the cashier of a national bank, condltioned 
for the faithful performance of the duties thereof "according to law and 
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tue by-laws" of the bank, învolves a fédéral question, and Is malntainable 
in a fédéral court, irrespeetive of Ihe citizenshlp of ttie parties. 
6. Same — Diverse Citizionship. 

In a suit which is properly brouglit In a fédéral court because it Involves 
a tetleral question, the court lias full jurisdictlon of a défendant who, 
tliough a résident of another district, waives his personal privUege o£ 
beiug sued in tlie district of liis résidence by voluntarily appearing. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

At Law. Action by the Windsor National Banli against John 
S. Wallier, Jr., John S. Walker, Sr., and Harriet H. Walker upon 
a bond given for the faithful performance by said John S. Walker, 
Jr., of his duties as cashier of the plaintifl bank. At the close 
of the plaintiff's évidence, défendants asked the court to direct a 
verdict for them, which the court declined to do, and thereupon de- 
fendants excepted. Défendants also excepted to the entire charge 
as given by the court to the jury. Défendants also requested cer- 
tain instructions, and the action had in respect to them is stated 
as follows in the bill of exceptions: "The court declined to give 
any of the rulings so requested, except so far as they were given by 
the charge to the jury, and the défendants excepted." The jury 
returned a verdict for plaintiiï, and thereafter the défendants âled 
motions in arrest of judgment on the ground that défendant J. S. 
Walker, Jr., was, at the date of the commencement of the action, 
as appeared by the record, a citizen of the same state as the plain- 
tiff, to wit, the state of Vermont, for which reason, as alleged, 
the court had no jurisdictlon of the action, or any party thereto. 
The plaintifE thereafter moved for leave to amend his pleadings 
and process by discontinuing the action as to the said Jolm S. Walk- 
er. To this the défendants objected on the ground, as stated in 
paragraph 2 of the bill of exceptions allowed October 5, 1892, (re- 
ferred to in the opinion of the court,) "that if the proposed amend- 
ment of the writ and déclaration were to be allowed the défendants 
J. S. Walker, Sr., and Harriet H. Walker would be entitled to plead 
in abatement to the amendment, writ, and déclaration in respect 
to the nonjoinder of J. S. Walker, Jr." In relation to the same 
matter the bill of exceptions, in paragraph 7, recites the foUowing 
request, (also referred to in the opinion:) 

"The défendants John S. Wallier, Sr., and Harriet H. Wallier further re- 
quested that, in case of the allowance of the proposed amendment to the 
writ and déclaration, they might be permitted eitlier to plead or to demur 
(as should be proper) anew to the writ and déclaration, m respect to the non- 
joinder of said .lohn S. Wallier, Jr., as défendant, and that aU necessary 
orders as to the said verdict and as to a new trial should be made." 

The court refused thèse requests, and also ordered that the writ 
abate as to John S. Walker, Jr., and that the déclaration be amend- 
ed so as to conform thereto. It also overruled the motions in ar- 
rest of judgment, to ail of which défendants excepted, and now 
bring error to this court. Judgment reversed. 

Heman W. Chaplin and Carleton Hunneman, (Ira Colby, on the 
brief,) for plaintiffs in error. 
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J. S. Frink and John R. Poor, (C. E. Batclidder, on tlie brief,) for 
défendant in errer. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, J. TMs court cannot be required to take cognizance 
of the exception to the refusai to direct a verdict for défendants 
before they had rested tbeir case, nor that taken to the entire 
charge, portions of which were clearly unexceptionable, nor those 
to refusais to give certain requested rulings, the latter being in 
gênerai to a number of requests, and cou^iled with the limitation, 
"except in so far as they were given by tlie charge to the jury." 
Raiiroad Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. Eep. 591; Bea- 
ver V. Taylor, 93 U, S. 46; Burton v. Ferry Co., 114 U. S. 474, 
5 Sup. Ct. Eep. 960; rule of this court. No. 10. Tiie rules laid down 
in thèse cases are repeated OTer and over, and need no further cita- 
tion of authorities. The exception talcen to the refusai to instruct 
the jury to return a verdict for défendants, in pnrsuance of a re- 
quest made before they rested their case, is not helped by the claim 
that the facts as they then stood were not qualifled by anything 
subsequently proved. Neither party can except to what is not a 
matter of right ; and it is not a matter of right, according to the 
common law, to ask the court to suni up to the jury, until the 
évidence is closed. Howe's Pr. 255; 3 Bl, Comm. 375. More- 
over, the patience of the court cannot be demanded twice on 
the same proposition, — once at the close of the plaintifl's proofs, 
and again at the close of defendant's. No case has been 
shown us qualifying the rule stated in Raiiroad Co. v. Haw- 
thorne, above cited; and, in the view of the court, City of St. Louis 
V. W. U. Tel. Co., 148 U. S. 92, 13 Sup. Ct. Rep. 485, to which 
attention has been called, relates to an entirely différent top- 
ic. Whether or not, as suggested in the concluding paragraph 
of the opinion of the circuit court of appeals for the flfth circuit 
in Car Co. v. Dupre, 54 Fed. Rep. 646, the appellate court may, of 
its own motion, or at the suggestion of counsel, notice a grave omis- 
sion to instruct the jury on a point to which the attention of the 
trial court has been inaptly called by a request for instructions, or 
notwithstanding the exceptions are not strictly laid according to 
the rules cited, we do not need now to détermine, as this case must 
be disposed of on other points, hereafter considered. We will add, 
however, that counsel must not be misled by the hypothesis that 
the pecxiliar practice of any state court forms any guide in framing 
bills of exceptions in the fédéral tribunals. Van Stone v. Manu- 
facturing Co., 142 U. S. 128, 12 Sup. Ct. Rep. 181. 

We hâve jurisdiction over the varions exceptions growing out of 
the amendment by which J. S. Walker, Jr., was stricken out as a 
party défendant. The other défendants requested that, in case of 
the allowance of the amendment discontinuing as to J. S. Wallier, 
Jr., they might be permitted either to plead anevv, or demur in re- 
spect of his nonjoinder. This request was refused, and to thia 
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refusai exception was properly taken and allowed. There may be 
cases where an amendinent is so clearly free from possible préju- 
dice to the rights of the parties to the record, or is so clearly con- 
sonant to tbe issues whicb bave in fact been passed on, tbat its 
allowance caUs for no furtber pleading. Horn v. Locldiart, 17 Wall. 
570, cited by tbe appellee, was undoubtedly of this character. But 
the ordinary right of the adverse party to amend in response to an 
amendment of the other is fundamental, and is protected in this 
circuit by rule No. 17 of the circuit court, and generally in fédéral 
courts by Wright v. HoUingsworth, 1 Pet. 165, 169. The bond in 
suit was joint and several; and except for some question as to juris- 
diction over ail the obligors, or some other spécial question, as, for 
instance, the bankruptcy or insolvency of one or more of them, the 
rule is clear that suit could be brought only against one or ail, unless 
subject to abatement. Therefore, in this case, if the circuit court 
had jurisdiction of ail the obligors, the suit might hâve been abat- 
ed by proper pleadings, if two and no more had been originally 
joined as défendants, or if there had been amendments by discon- 
tinuance leaving two, and no more. It would make no différence 
on this point whether the discontinuance was made before or after 
verdict, as the right of either défendant, in case of a joint procédure, 
is to a joint judgment against ail. What would be the effect if, 
after or before verdict on a joint and several obligation, plaintiiï 
should discontinue as to ail but one défendant, we need not con- 
sider. 

If in this suit the jurisdiction of the circuit court depended on the 
eitizenship of the parties, the position of the case would be as fol- 
lows: The fédéral courts are ordinarily governed by the state 
practice as to joinder of défendants in common-law suits. What- 
ever will excuse nonjoinder of one or more obligors on a joint prom- 
ise, or on a joint and several promise, in any particular state court, 
will, at least for ail purposes of the case at bar, excuse it in the 
fédéral courts in the district of that state. Noue of the cases re- 
lied on by the plaintiffs in error touch this précise proposition, and 
hâve been misunderstood so far as it bas been supposed that they 
do. On the other hand, Inbusch v. Farwell, 1 Black, 566, sus- 
tains it. That case — in which, in fact, the plaintifl was a citizen 
of the same state as the two défendants stricken out by the amend- 
ment, though the statement does not show it — also establishes that 
the discontinuance as to J. S. Walker, Jr. was allowable, though 
he had voluntarily appeared in the case, provided the jurisdiction of 
the circuit court depended on the eitizenship of the parties, and 
he was in fact a citizen of Vermont, — the state in which the bank, 
the original plaintiiï, was located. Nor, so far as the record 
shows, is it of any conséquence that the amendment was allowed 
after verdict. The case cited, however, does not détermine that 
after the discontinuance the remaining défendants should not hâve 
been allowed to plead in abatement that J. S. Walker, Jr., was in fact 
a citizen of New Hampshire. If the case rested hère we might be 
obliged to reverse the judgment, and allow the original défendants to 
plead in abatement that J. S. Walker, Jr., was and is a citizen of Ne » 
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Hampshire, and yet leave the présent verdict to await the result 
of that issue. 

But we must go furtlier. Tlie acts of July 12, 1882, § 4, 
(22 Stat. 163,) and of August 13, 1888, § 4, (25 Stat. 434,) do not 
place national banking associations under any disadvantage with 
référence to raising so-called fédéral questions in fédéral courts. 
Bank t. Cooper, 120 U. S. 778, 780, 781, 7 Sup. Ct. Rep. 777; Pétri 
V. Bank, 142 II. S. 644, 650, 651, 12 Sup. Ct. Rep. 325. What is 
a fédéral question under tlie existing statute of August 13, 1888, 
§ 1, (25 Stat. 434,) dépends on tlie words, "any suit of a civil nature, 
at law or in equity, arising under the constitution or laws of the 
United States, or treaties," and so on. We think this suit is of 
that character. It is based on the oiHcial bond of a cashier of a 
national banking association, given to the association pursuant 
to Rev. St. § 5136, cl. 5, providing for such bonds, and for deiining 
the duties of cashiers. 

The bond in the case at bar was conditioned, not only for the 
faithful exécution of the office of cashier by the principal in it, 
but also that he would perform the duties thereof "according to 
law, and the by-laws" of the bank. Even without the express use 
of the words quoted the condition of a bond of a cashier of a 
national banking association, providing in terms only for the faith- 
ful performance of the duties of his ofïice, or of any bond given 
as contemplated by section 5136, Rev. St., would inevitably imply 
the further condition that the cashier should regard ail the provi- 
sions of law looking to the protection of the association from loss, 
or to the accomplishing its successful, safe, and profitable opéra- 
tion. Such provisions are found mainly in the Revised Statutes, or 
are at least so extensively embodied in them, and originated by them, 
that any attempt to read correctly a bond of the class in suit must 
lead at once, and directly, to their examination, and must find very 
largely, if not in the main, its support in their injunctions. If 
such bonds are not matters of jurisdiction with the fédéral tri- 
bunals, they and the duties of cashiers of national banking associa- 
tions may be construed and defined very differently, and with ab- 
solute lack of harmony, in varions states, Avith no opportunity 
of securiûg uniformity by appeal to any courts of the United States; 
and we think that congress could not hâve contemplated such a 
resiilt. We conclude, therefore, that this suit involved a fédéral 
question, even in view of the strict construction found in Cooke 
V. Avery, 147 U. S. 375, 13 Sup. Ct. Rep. 340, assuming, as no doubt 
we justly should, that nothing therein is intended to overrule 
Tennessee v. Davis, 100 U. S. 257, 264, or any of its expressions. 
We thinlc our conclusion is aided by the lines of reasoning found 
in Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. Rep. 677; Pacific R. 
Removal Cases, 115 U. S. 1, 5 Sup. Ct. Rep. 1113; Railroad Co. 
V. Amato, 144 U. S. 465, 12 Sup. Ct. Rep. 740; and Railroad Co. v. 
Cox, 145 U. S. 593, 603, 12 Sup. Ct. Rep. 905. Assurance Soc. v. Ford, 
114 U. S. 635, 5 Sup. Ct. Rep. 1104, and Whittemore v. Bank, 134 U. S. 
527, 10 Sup. Ct. Rep. 592, were attempts to maintain rights 
based entirely on the common law, and were each one step further 
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removed from the statutes of thé United States than a fluit on the 
bond now in question. 

As, therefore, the United States circuit court for the district of 
New Hampshire has jurisdiction of suits of this character, inde- 
pendently of the question of citizenship, it had jurisdiction over 
J. S. Walker, Jr., although he was a résident of Vermont, after, 
by his voluntary appearance, he waived his personal privilège not 
to be sued except in the district of his inhabitancy. RaUroad Co. 
V. McBride, 141 U. S. 127, 131, 11 Sup. Ct. Eep. 982. The resuit is 
that the original plaintiff, having, through the aid of the court, 
made the tbree obligors défendants in its suit, and obtained full 
jurisdiction over ail of them, could not, at its option, proceed 
against two only. The discontinuance was prejudicial, as It al- 
lowed the escape of a joint promisor, who was properly holden 
to indemnify his associâtes, and to pay the entire judgment. It 
was made without their consent, and it has therefore the same 
effect as though J. S. Walker, Jr., had been an inhabitant of the 
district of New Hampshire, and had not been originally made a 
défendant, and yet the other obligors had pleaded nonjoinder. 

It follows that the motion to plead anew, stated in paragraph 
2, and in the request foUowing paragraph 7, of the bill of exceptions 
allowed October 5, 1892, should hâve been granted; but, as ail the 
matters essential to be thus pleaded appeared of record when the 
motion was made, judgment should now be entered as though a 
plea had been filed and sustained. Chit. PI. p. 54; Gilman v. 
Kives, 10 Pet. 298. 

Judgment reversed, and verdict set aside; and there will also be 
judgment for défendants John S. Walker, Sr. and Harriet H. Walk- 
er, with costs, without préjudice to further suits, unless, by leave 
of the court below, suitable amendments as to parties are allowed, 
and made effective, within such time as the court below shall 
allow, in which case there will be a new trial, with new pleadings, 
if needed, or such other proceedings as are not inconsistent with 
this opinion. 



In re NT LOOK, 
(Circuit Court, S. D. New York. May 26, 1893.) 

1. Chinesk — Qeary Act — Failurb to Procure Certificate. 

The "Geary Act," of May 5, 1802, § 6, provides that a Chinaman who 
has not taken eut the certificate of résidence therein presoribed within 
one year from the passage of the act may be arrested, and taken before 
a United States judge, whose duty It shall be to order that he be deported 
"unh^ss he shall clearly establish, to the satisfaction of the judge, that, 
by reason of" certain circumstances enumerated, "he has been imable to 
procure his certificate, and to the satisfaction of the court, and by at least 
one crédible white witness, that he was a résident of the United States 
at the time of the passage of this act." Held, that a Chinaman who failed 
to show one of the prescribed excuses for not having procured a certifi- 
cate is liable to déportation, although he does show the required résidence. 

8, Same — Disposition of Cclpbit. 

As the act neither makes provision for actual déportation, nor requlres 
the Chinaman to be Imprisoned an indefinite time whlle awaitlng it, the 
v.66F.no.2— 6 
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court wlU In such cases order that he be deported whenever provision 
Is made therefor by the proper authority, and that In the mean tlme he 
be dlscUarged from cnstody. 

Proceedings for the déportation of Ny Look, a CMnese laborer 
who failed to procure the certificate of résidence required by the 
"Geary Act," (Act Cong. May 5, 1892.) Section 6 of such act is as 
follows: 

"Sec. 6. And it shall be the duty of ail Chlnese laborera wUhin the Umlts 
of the United States al the tlme of the passage of thls act, and who are 
entitled to remain in the United States, to apply to the collector of internai 
revenue of thelr respective districts, wlthin one year after the passage of 
thls act, for a certificate of résidence; and any Chinese laborer wlthin the 
limita of the United States who shaU neglect, fail, or refuse to comply with 
the provisions of thls act, or who, after one year from the passage hereof, 
shall be found withln the jurisdictlon of the United States without such 
certificate of résidence, shall be deemed and adjudged to be unlawfuUy 
wlthin the United States, and may be arrested by any United States customa 
officiai, collector of Internai revenue or his deputies, United States marshal 
or his deputies, and taken before a United States judge, whose duty It shall 
be to order that he be deported from the United States as herelnbefore pro- 
vlded, unless he shall establish clearly, to the satisfaction of sald judge, that 
by reason of accident, sickness, or other unavoidable cause, he has been 
unable to procure his certificate, and to the satisfaction of the court, and by 
at least one crédible white witness, that he was a résident of the United 
States at the tlme of the passage of thls act; and If, upon the hearlng, It 
shall appear that he is so entitled to a certificate, It shall be granted, upon 
his paying the cost. Should it appear that said Chtnaman had procured a 
certificate, whlch has been lost or destroyed, lie shall be detained, and Judg- 
ment suspended, a reasonable tlme, to enable him to procure a duplicate 
from the offlcer grantlng It, and In such cases the cost of saîd arrest and trial 
shall be in the discrétion of the court. And any Ohlnese person other than a 
Chlnese laborer, having a rlght to be and remain tu the United States, deslr- 
Ing such certificate as évidence of such right, may apply for and recelve the 
same without charge." 

John W. Jacobus, United States Marshal. 

Joseph H. Choate and Maxwell Evarts, for Ny Look. 

LACOMBE, Circuit Judge, (orally.) The prisoner, who waa on 
May 24, 1893, arrested by the United States marshal, being admit- 
tedly a Chinese laborer and found hère without the certificate of 
résidence required by the act of May 5, 1892, now offers to prove 
by a crédible white witness that he was a résident of the United 
States at the time of the passage of the act, but does not proffer 
any excuse, such as is recognized by the sixth section, for his failure 
to procure certificate within the time limited. The statute requires 
the judge before whom such a person is brought to "order that 
he be deported from the United States" unless he prores, not only 
résidence hère before the passage of the act, but also some sufficient 
(ixcuse for the nonprocuring of his certificate. In my opinion the 
framers of the act used the conjunctive "and," instead of the dis- 
junctive "or," advisedly and intentionally. The use of the word 
"so" at the close of the sentence is persuasive to this construction. 
If the suprême court has held, as it is suggested, that "and" must 
be read "or," to make the act constitutional, such construction 
would give a différent aspect to the case; but I am shown no sud» 
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opinion, nor is any yet filed, and I must therefore take the act as 
I find it. 

The arrest by the marshal was within the authority conferred 
on that offlcer by the sixth section, but, the prisoner having been 
brought before the tribunal which is to pass upon his case, the 
question now arises, what is to be done with him? The sixth 
section says that it shall be the duty of the judge "to order his 
déportation from the United States as hereinbefore provided." 
Examination of the prior sections of the act, however, discloses 
no provisions for such déportation. The most that I can do, 
therefore, is to order his déportation whenever provision shall be 
made for the same by the proper authority, — presumably, by con- 
gress, though some other act, to which my attention has not been 
called, may contain suffîcient provision for this, in which case no 
further législation would be needed. I find no provision authoriz- 
ing the United States judge, in such cases, to order the person found 
without certiflcate to be imprisoned for an indefinite time, while 
awaiting déportation, and therefore shall discharge him from im- 
médiate custody. This order will presumably be suffîcient war- 
rant for his future removal, when some proper officer appears, 
charged with the duty, and clothed with the authority, so to re- 
move him. 



UNITED STATES V. POTTEB. SAME T. DANA. SAME v. FRENCH. 

(Circuit Court, D. Massachusetts. October 29, 1892.) 

Nos. 1,211, 1,212, 1,213, 1,214. 

1. National Banks— OFFicERs—lNDicTMENT—CEnTiPicATroN op Checks. 

Au indictineut under the act of July 12, 1882, c. 290, § 13, amendatory of 
Rey. St. § 5208, which makes it a misdeiiioanor for "any otiîcer, clerk, or 
agent of any national b;uikingassociation"to "certify nny cbeck" drawn by 
a pereon wlio did not then bave on deposit sutïi.-ieut money to meet tlie 
same, ueed not allège deliveiy of the check by the bank after the cer- 
tification. 

2. Same— Ikdictmbnt. 

The act of 1882 prohibits the certification of checks "before the amount 
tlioreof shall hâve been régula rly entered to the crédit of the drawer on 
the books of tlie banking association;" and section 5208 prohibits the cer- 
tification unless the drawer "has on deposit with the association, at the 
time such checlî is certiflod, an amount of money equal to the amount of 
such checli." Some counts of the indictment slmply charged that the 
checks were cei'tifled contrary to this prohibition, and others that after cei"- 
tiflcation they were authonticated by the paying teller. Hcld that, Inas- 
nmeh as the counts allège the certification as an acccmplished act, it will 
not be presumed that the authentication was any essontial part of it; and 
hence it is not necessai-y to allège the absence of the required crédit or 
deposit at the time tlie authentication was made. 
8. Same— Lakguage op Statute. 

The indictment, in charging in the language of section 5208, that the 
drawer of the check had not on deposit, at the time it was certified, "an 
amount of money equal to that specifîcd" in the check is sufiicient. 
4. Sa.me— Duri.iciTY. 

The indictment does not charge two offenses in the same count because 
It allèges therein that the clieck was certified "before tlie amount 
thereof had been entered to the crédit of the di-awer on the books of the 
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bank," and also at a tîme when the draper did not "hâve on deposit an 
amount of money equal to" the amount of the check. 

6. SAMB — ACCOMPLICB. 

An indictment against tlie président for "aiding and abetting" the cashier 
In certifying ohecks under the prohlblted circumstances cannot be sus- 
tained, for the statutes are of narrow range, and are directed only against 
the person who committed the act dh-ectly, or perhaps by so intimidatlng 
or overpowering another that the latter became the mère physical In- 
strument of the former. 

6. Same— DiRECTORS' Falsb Report — Indictment. 

Rev. St. § 5209, provides that "every offloer or director * • * of any 
national banking association who ♦ • » makos any false entry in any 
book, report, or statenient of the association with intent * * * to de- 
celve any ofticer of the association or any agent appointed to examine the 
affairs of suoh association, and evory person who with like inttnt alds or 
abets any officer, clork, or agent in any violation of thls section, shall be 
deemed guilty of a mlsdemeanor." Eeld, that an indictment charging the 
directors with making false entries in a report to the comptroller of the 
currency on the condition of tbe bank cannot be sustained under tlils sec- 
tion, for under section 5211 tlieir sole duty in regard to such reports is 
to attest tliem by their signatures; and any entries therein by thom would 
be mère spoliatîon and not "false," within the meaning of the section. 

7. Bame — Uncbrtaintt. 

The use in an indictment under thls section of the words "then and 
there" in alleging that tbe défendant was président or director of such 
bank, and that he made alleged false entries, is not uncertain or répugnant 
nierely because in one place they may refer to the whole of a day and in 
unother to only one instant of the day. 

8. Same — Immatbuial Omission — Misnomer. 

The omission of the signs for dollars and cents In the récitals of the 
alleged false entries in the reports, and misuomer of the reports are Im- 
material, where the reports are set ont by their ténor in the indictment, 
so that thèse discrepancies are at the most mère "matter of form," with- 
in the meaning of Rev. St. § 1025, for whlch the indictment is not to "be 
deemed insufflcient." 

9. Same. 

It is not necessary to allège speciflcally In such indictment that the 
reports were transmitted to the comptroller of the currency, or that they 
were published. 

10. Same— Intent. 

Allégations that the false entries were made with intent "to Injure and 
defraud the said association and certain persons to the grand jurors un- 
known" are suifloient. U. S. v. Britton, 2 Sup. Gt. Bep. 512, 107 U. S. 655, 
foUowed. 

At Law. Indictments against Asa P. Potter, président, and 
Thomas Dana and Jonas H. French, directors, of the Maverick Na- 
tional Bank of Boston, for violating the national banking laws. 
Heard on demurrers to the indictments. Demurrers sustained as 
to défendants Dana and French, and in part sustained and in part 
overruled as to défendant Potter. 

Indictment No. 1,211 was against Asa P. Potter. Eighty-eight counts 
charged him with certifying and causing to be certified 11 difCerent checks, 
and were founded on the folio wing statutes: 

Act of July 12, 1882, c. 2!J0, § 13: "That any offlcer, clerk, or agent of any 
national banldng association who shall wlUfuUy violate the provision of an 
act entitled 'An act in référence to certifying check by national banks,' ap- 
proved March third, elgbteen hundred and sixty-nine, being section ftfty-two 
hundred and eight of the Revised Statutes of the United States, or who shaU 
resort to any devlce, or receive any fictitious obligation, direct or collatéral, 
in order to évade the provisions thereof, or who shall certlfy checks before 
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the amount thereof shall hâve been regularly entered to the crédit of the 
dealer upon the books of the banklng association, shaU be deemed guUty of a 
misdenieanor," etc. 

Rev. St. U. S. § 5208, referred to above, is: "It shall be imlawful for any 
officer, clerk, or agent of any national banking association to certify any 
check drawn upon the association, unless the person or company drawiug the 
check has on deposit wlth the association, at the time such check is certlfied, 
an amount of money equal to the amotint speclfled in such check." 

Torty of the counts charged that Potter did as président "unlawfully, 
knowingly, and willfully certify a certain check, which check was then and 
there drawn upon said association [the Maverick National Bank] for the 
amount of twenty-four hundred and lifty dollars, by certain persons, to wît, 
Irvmg A. Evans, Austin B. Tobey, and William Bliss, then and there do'ng 
business as copartners under the flrm name and style of Irvlng A. Evans and 
Company, and which said check was then and there of the ténor foUowlng, 
that is to say. [A copy of the check as certlfied was then set out] That tho 
said persons as copartners under the flrm name and style as aforesald, by 
whom said check was then and there drawn as aforesald, did not then and 
there, to wit, at the time said check was so certifled by said Potter as afore- 
sald, hâve on deposit wlth said association an amount of money then and 
there equal to the amount then and there specifled in said check, to wit, the 
amount of twenty-four hundred and flfty dollars in money, as he, the said 
Potter, then and there wcU knew," etc. 

Forty-four of the counts against Potter charged that one Joseph W. WorJi, 
the cashier of the Maverick National Bank, did unlawfully, knowingly, and 
willfully certify a certain check drawn by Evans & Co., (settlng it out,) the 
said Evans & Co. not having on deposit wlth the bank an amount then and 
there equal to the amount then and there specified in said check, as he, the 
eaid Work, then and there well knew; and that "Asa P. Potter, the président 
of said association, before the said Work so unlawfully, knowingly, and 
willfully cei'tlfied said check, * * * did unlawfully, knowingly, and will- 
fully counsel, aid, abet, procure, and command the said Work, (he, the said 
Work, belng then and there cashier of said association,) to unlawfully, know- 
ingly, and willfully certify said check," etc. 

It will be seen that a portion of tlie counts were under section 5208, and 
charged the willful certification of checks when the parties drawing the 
clieck did not hâve on deposit ''an amount of money then and there equal 
to the amount of money then and there specified in said check," and others 
charged, under section 13, the willful certification of checks before the 
amount thereof had becn entered to the crédit of the party drawing the 
check on the books of the bank; and that the above two classes were each 
subdivided, a part cliarging Potter as principal, and a part as counseling 
and aldtng J. W. Work, the cashier. Some of the counts contained a further 
statement that the checks, after being certlfied, were authenticated by 
Jordan, the paying teller, by placing hls Initiais, "N. J. C," before the 
words "Paying Teller" on the back of the note, and following the certifica- 
tion. Nothing was said about delivering the check after cortifying. 

A spécial demurrer was flled, in which and under which the following 
points were raised: (1) That the counts between and including 1 to 4 and 
65 to 80 did not set out that the check was deUvered after being certifled. 

(2) That the counts charging aiding and abetting state no cause of action. 

(3) That the authentieation by the paying teller was a part of the certifica- 
tion; that tho indictment sets out simply that there was no money on de- 
posit when Potter certlfied the check, and does not set out that there was no 
money on deposit when the authentieation was made, which would hâve 
been sufflclent. (4) That the words "amount of money equal to" are indefl- 
nlte, and under them one might be convicted who had on deposit a greater 
sum than the amount of the check. (5) That certifylng checks before 
sufficient money Is on deposit is an offense, and certifylng checks before 
the amount is entered upon the books of the bank is anotlier, and that some 
counts set out circumstances covering both offenses, and were bad for du- 
plicity. 

Indictment 1,212 was brought under Bev. St. § 5209, which Is as follows: 
Section 5209: "Bverj- président, director, cashier, teller, clerk, or agent ol 
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any (national bjsnklng) association who embezzles, abstracts, or willfully 
mlsapplies any o[ the moneys, funds, or crédits of the association, indicates 
the omission of some, or wlio makes any f aise entry in any book, report, or 
statement of the association, with. intent, in eitlier case, to injure or defraud 
the association or any other company, body politic or corporate, or any 
individual person, or to deceive any offlcer of the association, or any agent 
appointed to examine the afïairs of any such association, aud overy i)erson 
who with like intent aids or abets any ofHcer, clerk, or agent in any viola- 
tion of this section shall be deemed guilty of a misdemeanor, aud shall be Im- 
prisoued not lesis than flve years nor more tlian ten." 

This indictment was in 30 counts. In 18 counts It was charged that sald 
Potter, as président, "in a certain book then and there belonging to, and 
then and there In use by, said association in transacting its said banldng 
business, and then and there called and known as the 'Note Teller"s Cash 
Book,' which said book contains entries concerning said business covering a 
period of time beginning with the SOth day of December in tlio year of our 
Lord one thousand eight hundred and eighty-nine, and ending with the 
24th day of June In the year of our Lord one thousand eight hundred and 
ninety, and upon the right-hand page of a certain folio of said book, whIch 
said page, at the top thereof, was then and there on said fourth day of March 
marked and deslgnated In the words and figures foUowing,— that is to say: 




— did uniawfully, knowingly, and willfully make on said page, and to the 
right of, and on the line next below, the word 'liOgals,' on said page, a 
certain false entry, which said false entry was then and there on said fouith 
day of March of the ténor foUowing,— that is to say, '312,100;' which said 
false entry so as aforesaid made in said book then aud tliere on said fourth 
day of March purported to show, aud did in substance and elïect indicate 
and déclare, and was then and there on said fourth day of March intended 
by said Potter to falsely indicate and déclare, that tliere was then and there 
at the same time false entry was so made as aforesaid in the possession of 
said association, In tlie department of the note teller thereof, as the property 
of said association, the sum of three hundred and twelve tliousand one hun- 
dred dollars in légal tender notes of the United States, and the jurors afore- 
said, upon their oath aforesaid, do say that the said false entry so made as 
aforesaid was then, at the time said false entry was so as aforesaid made, 
false in this: that there was not then and there, at the time said false entry 
was so made as aforesaid, in the possession of said association, in the depart- 
ment of sald note teller thereof, as the property of said association, the said 
sum of three hundred and twelve thousand one hundred dollars in légal tender 
notes as aforesaid, ail of which he, the said Potter, tlien and there well laiew; 
and said false entry was at the time it was so made as aforesaid false in this: 
that the sum of ail the légal tender notes of tlio United States in the posses- 
sion of said association In the department of the said note teller as the prop- 
erty of said association did not, at the time said false entry was so made 
as aforesaid, exceed the sum of twenty-six thousand dollars, as he, the said 
Potter, at the time said false entry was so made as aforesaid, well knew; 
and that the said false entry so made as aforesaid was then and there made 
as aforesaid with the intent then and tliere on the part of him, said Potter, 
at the time he so made said false entry, to deceive any agent who might be 
thereafter appointed by the comptroUer of the currenoy of the said United 
States to examine the afCairs of said association, against the peace," etc. 

Twelve counts of the same indictment charged alternatively tliat said 
Potter, as such président and director, did "uniawfully, knowingly, and will- 
fully make a certain false entry in a certain report of the said association, 
which said report was then and tliere on said sixth day of March a report of 
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the conclltion ol said association at the close of business on the twenty-eighth 
day of February in the year of our Lord 1890, made to the comptroUer of 
the currency of the said United States, as required by law to be made," 
etc. 

A part of the cornits charged that Pottcr, as président, made false entriea 
In the reports, and a part charged him, as direotor, with mailing the false 
entries. 

A copy of the report was attached to each count, and by this it ap- 
peared that the report was made and swom to by J. W. Worl<, cashier, and 
that after the words, "Correct. Attest," were the signatures of Potter, French, 
and Dana, followed by the word "Directors." In some cases the name of Henry 
F. Woods appeared instead of that of Dana, and in some of the counts the 
dates were différent from those in others. 

The reports were those called for by Rev. St. § 5211, which required that 
the report be verifie<l by the oath or aflarmation of the président or casliier 
of such association, and attested by the signature of at least three of the di- 
rectors. 

A spécial demurrer to the first 18 counts was filed, and anotJier to the re- 
maining counts. The first demurrer raised the foUowing points: (1) That 
the odd-numbered counts charge the défendant only with intent to deceive 
any agent who might thereafter be appointed by the comptroller of the cur- 
rency of the United States to examine the affalrs of the association, and do 
not charge any intent to injure or defraud the association or other person. 
(2) That the even-numbered counts do allège the means by which défendant 
intended to defraud the banli, which, in a charge of false entries in boolcs, 
must lie by deceiving officc^i's of tlie bank or agents appointed to examine the 
bank. In thèse counts an intent to déçoive sxich agent only Is alleged. (3) 
Tliat in the even counts, from the nature of the case set forth, thcre could 
be no Intent to injure and defraud said association or persons unknown. 
(4) In that the entries complalned of are not set out with sufRcient précision 
nnd certainty, and the context is not sufflciently set forth. (5) In that there 
is no allégation that the gold legals and gold certiticates set out in the respec- 
tive counts were not In the possession of the bank at the time the alleged 
entries were made. (6) In that in the odd-numbered counts there is no allé- 
gation that an examiner ever was appointed or came into existence wliom It 
was possible to deceive by the entries eomplained of. (7) The eightcenth 
count is defective in leaving out the word "banking" in the description of the 
association described thercln. (8) In that tlie making of the enti-les eom- 
plained of in thèse 18 counts constituted no part of the officiai duty of tho 
])resident of the bank, and, if made by him, were simply voluntary [icts 
upon bis part, for which lie Is not criminally liable. (9) That in ihe even- 
numbered counts, where the intent alleged is to deceive any agent who inlght 
thereafter be appointed to examine the affaira of said association, tlie name 
of tho agent whom it was intended to deceive should be set out in full, or, 
if tho name was unknown, that fact should be statod m the indictmenc. (10) 
That tho even-numbered counts do not set forth any act doue with any in- 
tent prohibited by the sta tûtes of the United States. 

A separate spécial demurrer to the remaining counts alleglng false entries 
in reports raised the foUowing, among many, points: (1) The words "then 
and there," as used in varions places, are inconsistent, uncertain, and répug- 
nant, in some cases reforring to the whoie of a particular day, and in others 
to a part of the same day; as in "there and then, on said sixth day of March." 
(2) There is no allégation that the report was transmitted to tho comptroller, 
or that It was published. (3) There is no allégation that the bank was estab- 
lished prier to the making of the report of its condition. (4) A false entry 
in a report to the comptroller caiinot be made with the intent to deceive tho 
bank examiner, and no offense is therefore set out. (5) The name of tlie 
agent alleged to hâve beon deceived should hâve been set forth. (G) In the 
indictment the biuik is named the "Maverick National Bank of Boston," 
but the caption of the report is the "ilaverick National Bank." (7) There 
is no proper description of the report, so that the allégations leave an uncer- 
tainty whether it is of the first or second elass of reports called for by Hev. 
St § 5211. (8) The directors are not required by law to make reports. (9) 
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rhere Is no suflacient allégation that tlie reports were verifled by tbe pred- 
dent or cashier, or that they were attested by three directors. 

The term of the report was set ont in the body of thé indietment, and the 
end of the report were the oath of veriflcatlon, elgned "J. W. Work, Cashier," 
and the foUowlng: 
"Correct. Attest: Asa P. Potter, 1 

"Thos. Dana, ^Directora." 

"Jonas H. ^''rench, \ 
At the argument it appeared that the false entrles of which this is a sample 
read: "8. Due from other national banks, 1,069,636.45." The entry as shown 
in the report was: "8. Due from other national banks, 1,069,636, 45," with 
"dollars" and "cents" wrltten above the figures 1,069,636 and 45, respectively. 
Another alleged false entry, "Gold Treasury Certiflcate, $532,000.00," taken 
from the foUowing group: 

fGold Coin 

«H„=„;» „i,. J Gold Treasury Certiflcate, $533,000.00. 
Bpecie viz. 1 Gold Clearing House 

— omltted the words "specie viz." 

Indietment 1,213, against Thomas Dana, and 1,214, against Jonaa French, 
were both brought under Rev. St. TJ. S. § 5209, and charged the making of 
false entries In the report to the comptroUer of the currency of the condition 
of the bank of which they were directors. 

A spécial demurrer was filed, In which the principal contention was that the 
statute intended to punish the oflicers for doing wrongly what It was thelr 
duty to do rightly; that section 5211 required the directors to only attest the 
report, i. e. witness the vérification, and that it was not their duty to make or 
verify the report; that making a false entry m a report was not a breach 
of their duty as ofl5cers; that, if they were liable at ail, it must be under the 
aid and abet clause in section 5209, and not as principals. 

Frank D. Allen, U. S. Dist Atty., for complainant. 
W. S. B. Hopkins and Henry D. Hyde, for défendant Potter. 
H. W. Chaplin and W. F. Dana, for défendant Dana. 
George M. Stearns, W. H. Coolidge, and A. A. Strout, for défend- 
ant Frencli. 

PUTNAM, Circuit Judge. The sixth amendment to the consti- 
tution provides that in ail criminal prosecutions the accused shall 
enjoy the right to be informed of the nature and cause of the ac- 
cusation. This is a reafQrmation of the essential principles of the 
common law, but puts it beyond the power of either congress or 
the courts to abrogate them. It foUows, as a niatter of course, 
that the effect of this provision commences with the statutes flx- 
ing or declaring offenses, and, as to them, insures the gênerai rule 
of the common law that they are not to be construed to embrace 
offenses which are not within their intention and terms. This does 
not mean that ail the éléments of a crime must be set otit in the 
statute on which the prosecutor relies, nor that the statute 
may not create an offense by the use of inapt or imperfect phrase- 
ology, (U. S. V. Carll, 105 U. S. 611;) but they must be in some way 
declared by the législative power, and cannot be constructed by 
the courts from any supposed intention of the législature which 
the statute fails to state. 

The gênerai rule is applied to an indietment more strictly. It 
is not sufficient that the pleader state merely the facts from which 
an offense can be implied, or only so many of the essential élé- 
ments as in the ordinary expériences of life, or even in a statute, 
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might suggest ail the other éléments; but he must state in terma 
everytMng necessary to constitute a criminal act. For example, 
as is well known, there are no common-law offenses against the 
fédéral autliority; so that theft on sMpboard on the open seas 
would net be punishable without a statute providing for it. It 
would be sufficient that such a statute set ont in terms that lar- 
ceny on shipboard on the high seas should be punishable, with a 
certain penalty named; but every légal mind would at once admit 
that, although this would be sufficient in the statute, an indict- 
ment which alleged merely that the person accused committed lar- 
ceny on board a certain ship, naming it, on the high seas, em- 
bracing the entire phraseology of the statute, but without détails 
of the property stolen and of its ownership, and the other usual 
détails, would be whoUy insuffîcient. 

So, also, there are certain offenses, especially those arising under 
the revenue laws, which are punishable independently of the in- 
tent; but generally there can be no crime unless there is a 
criminal purpose. Congress, however, in declaring offenses, does 
not always note this distinction in the terms of the statute. It 
sometimes prohibits the act and déclares the penalty in quite the 
same terms, whether as a part of the revenue laws, where the in- 
tent is not always important, or as part of the gênerai criminal code, 
where it is essential; but in the latter case the courts understand 
that the guilty purpose is an élément which must be set ont in 
the indictment, although not necessarily in the statute. U. S. v. 
Carll, ubi supra- 

Sometimes a statute, either through embracing a great many 
offenses of the same class, or for some other reason, is so gênerai 
in its terms that the indictment must allège many particulars 
which the statute omits. TJ. S. v. Cruikshank, 92 U. S. 542, 557. 

Thèse are a few illustrations out of many which might be made. 
They are sufficient to establish the proposition that, while it is 
ordinarily enough that the indictment déclares an offense in the lan- 
guage of the statute, as has many times been said by ail the courts, 
this is not universally true, and does not excuse the prosecutor 
from setting out every essential élément constituting the crime. 

In order to properly inform the accused of the "nature and cause 
of the accusation," within the meaning of the constitution and of 
the rules of the common law, a little thought will make it plain, 
not only to the légal, but to ail other educated, minds, that not only 
must ail the éléments of the offense be stated in the indictment, 
but that also they must be stated wlth clearness and certainty, 
and with a sufficient degree of particularity to identify the trans- 
action to which the indictment relates as to place, persons, things, 
and other détails. The accused must receive sufficient informa- 
tion to enable him to reasonably understand, not only the nature 
of the offense, but the particular act or acts touching which he 
must be prepared with his proof ; and when his liberty, and perhaps 
his life, are at stake, he is not to be left so scantily informed as to 
cause him to rest his défense upon the hypothesis that he is 
charged with a certain act or séries of acts, with the hazard of 



90 FEDERAL EEPOBTEE, VOl. 56. 

beîng surprised by proofs on the part of the prosecution of an 
entirely différent act or séries of acts, at least so far as such sur- 
prise can be avoided by reasonable particularity and fullness of 
description of the alleged offense. Thèse rules are well expressed 
in U. S. V. Cruikshank, 92 U. S. 542, 557, as follows: 

"In criminal cases prosecuted under the laws of tTie United States the 
accused has the constitutlojial right "to be informed of the nature and cause 
of the accusation.' Amendment 6. In U. S. v. Mills, 7 Pet. 142, this was 
construed to mean that the indictment must set lorth the offense 'with 
cleamess and ail necessary certainty to apprise the accused of the crime 
which he stands diarged;' and in U. S. v. Cooke, 17 WaU. 174, that 'every 
ingrédient of whlch the offense Is composed must be acourately and clearly 
alleged.' It is an elementary prineiple of criminal pleading that where the 
définition of an offense, whether it be at common law or by statute, 'includ- 
ing generic ternis, it is not sufflclent that the Indictment shall charge the 
offense in the same generic terms as in the définition; but it must state the spe- 
cies,— it must descend to particulars. 1 Arch. Cr. Pr. & PI. 291. The object 
of the Indictment is, flrst, to fumlsh the accused with such a description 
of the charge agalnst him as wiU enable hlm to make his défense, and avail 
himself of his conviction or acquittai for protection agalnst a further prose- 
cution for the same cause; and, second, to inform the court of the facta 
alleged, so that it may décide whether they are suflicient in law to support 
a conviction, If one should be had. For this, facts are to be stated, not 
conclusions of law alone. A crime is made up of acts and intent; and thèse 
must be set forth in the Indictment with reasonable particularity of time, 
place, and circumstances." 

Other and later cases might be cited to the same effect. 

In addition to thèse fimdamental principles, the force of which 
ail admit, there hâve been certain précédents, including précise 
forms of expression, some of them highly technical, in use for so 
long a period, not only with référence to offenses long famUiar to 
the law, but also with référence to new offenses to which they can 
be applied, that they hâve corne to hâve more or less the force of 
law. Some of them are undoubtedly the relies of what was once 
essential, but now unessential. Others, perhaps, were the mère 
fashion of the times, repeated so often that they are now in the 
mouth of every pleader. Some of them, to the well-trained légal 
mind, seem to be wholly unessential, the omission of which ought 
not préjudice any; yet, in view of the fact that ours is a govemment 
of laws, and not of men, and of the further fact that, when the judi- 
ciary and the courts pull away from well-known landmarks, they 
are apt to enter a iield where their only guides are the varying 
individual and sometimes crude opinions of différent judges, or mère 
judicial discrétion, liable to run into a kind of oppression and in- 
justice most détestable, because most insidious, the courts ordi- 
narily adhère to thèse forms, précédents, and expressions until com- 
mon consent is united against them, or the législature has express- 
ly interfered. 

Eev. St. § 1025, provides that no indictment shall be doemed 
insulBcient "by reason of any defect or imperfection in matter of 
form which shall not tend to the préjudice of the défendant." But 
the statute does not aid much, because the question still remains, 
what are "matters of form?" The décisions touching it hâve been 
meager. 
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With référence to ail tlie principles I hâve stated, tliei'e seems to 
be no distinction concerning eitlier the rules applicable to the con- 
struction of the statutes, or the requisites of indictments, on account 
of the severity of the punishment inflicted, except in behalf of cap- 
ital offenses, or those involving the liability of imprisonment for 
life, and possibly in belialf of félonies at common law. The dis- 
eussions at the bar urging the contrary were interesting, and pre- 
sented some lines of reasoning not easUy answered; but they are 
ail met, at least so far as thèse cases and this court are concerned, 
by the rulings in U. S. v. Britton, 108 U. S. 192, 2 Sup. Ct. Eep. 525, 
which apply to those particular statutes — to one in terms, and to 
the other, which is in pari materia, by necessary implication — the 
ordinary permission to plead in the language of the statute. The 
principles stated cover ail which this court regards necessary to 
meet the questions raised by the indictments which will now be 
disposed of. 

The statute on which the indictment is based in No. 1,211, (U. S. 
V. Asa P. Potter,) charging the illégal certification of checks, is a 
very apt one for the application of the ordinary rule that it is sufFi- 
cient to allège an offense in the terms used by the législature. The 
word "certify" is of modem use, and is not a teclmical tenu known 
to the law. It goes into the statute as popularly understood, and, 
being thus adopted by the law, it thus receives an authorized légal 
définition and interprétation, and therefore is as good for the in- 
dictment as for the statute. The proposition is entirely différent 
from that arising when the statute is very gênerai, or clearly omits 
an élément in a criminal offense; because, as in this case there is 
no settled légal or technical interprétation of the word to contro-: 
vene any use of it which the statute may adopt, nothing is omitted. 
Daniel, Neg. In st. (4th Ed.) § 1603, says^s follows: "Let us consider 
more at length the effect of the certification of checks. In the first 
place, the bank becomes at once the principal debtor." It is there- 
fore plain that, as Daniel uses the word "certification," it covers 
everything needed to bind the bank, and also that this includes, 
among other things, a redelivery by the bank of the possession of 
the check, if the law supposes such redelivery a necessary élément. 

Moreover, there is nothing in this indictment, nor is there any- 
thing in the nature of the transaction of certifying a check, which 
raises any presumption of law that the check passes into the pos- 
session of the bank certifying it; and there is no occasion for an 
allégation of a redeliver.y, when neither the indictment allèges de- 
livery nor the law imyjlies it. If it should appear in défense that 
the checks did actually pass into the possession of the bank, a dif- 
férent question might arise, and probably it would be a sutficient 
answer to the indictment that they were not redelivered; but this 
need not be anticipated by the indictment, as indictments are not 
held to the strict rules applicable to pleas in abatement, nor re- 
quired to be certain to every intent. For this same reason, Freund 
V. Bank, 76 N. Y. .355, does not aid the court. In that case the 
primary question was between différent claimants of the check, and 
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the bank would hâve been liable in some foim of action if it had 
withheld it even without certifying. 

The fact relied on by the accused, that the indictment speciflcally 
allèges that the certification was by writing on the check, is har- 
monious with the views that I hâve expressed, because, as the act 
of certifying does not in law imply that the check went into the 
possession of the banlî, this speciflc allégation, even if it opérâtes to 
limit the scope of the indictment to the fact of maldng the writ- 
ing described, yet meets ail the requirements of the statute. While 
the holder of a check or bill of exchange, who présents it for accept- 
ance, cannot, by retaining it manu suo^ do so in such manner as to 
prevent its inspection, he is not required by any rule of law to en- 
tirely part with its control or manual holding. 

Touching the matter of authentication by the paying teller, it 
may appear at the trial that the certiflcation was not complète with- 
out that authentication, and in that event the resuit may be that 
the United States will fail to prove its case, or the défense will 
show a variance. This, however, is not the stage of the case when 
such matters are in issue. The counts expressly allège the certifl- 
cation to hâve been accomplished, and, as they do not set out the 
purpose of the authentication, it cannot be presumed to be any 
part of the certification. The word "authenticate," like the word 
"attest," has not a sufficiently deflnite signification to control the 
positive allégations contained in thèse counts. 

The words in the indictment, "amount of monoy equal," and so 
forth, are the words of the statute. They constitute an awkward 
expression, but are not indefinite nor gênerai, as claimed by the 
accused. They evidently mean in the statute the same as "as 
at least equal," or "so much money as." This is apparently one 
of the instances where thp somewhat inapt, but not déficient, 
phraseology of the statute can be used by the pleader, under the 
gênerai rule already referred to, without préjudice to the accused» 
No one can possibly misunderstand what is intended. 

The counts denying that the amounts named in the checks hâve 
been "entered to the crédit" of the drawers do not allège two of- 
fenses. They only set out a multiplicity of circumstances, of which 
the United States may properly prove the whole or only a part. 
They are akin to indictments alleging burning of dwelling housea 
in the nighttime, or thefts accompanied with breaking, of which the 
whole or part may be proven, even though, if only part is proven, 
the grade of the offense is essentially lowered. It is claimed 
that this portion of thèse counts does not follow the terms or in- 
tent of the statute; but, as the demurrers are to each count as a 
whole, and enough remains even if this portion is invalid, this ques- 
tion cannot be considered at this stage of the case. 

I must therefore hold valid ail the counts in this indictment 
which charge Asa P. Potter with personally certifying checks; but 
I must hold invalid ail those which charge htm as only aiding and 
abetting the cashier, Work, or, to put it more speciflcally, ail which 
aUege that the certiflcation was done personally by the cashier. 
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The statute on wMch tMs indictment is based, though extremely 
bénéficiai, bas a very narrow range, and must be interpreted accord- 
ingly. It does not reach overdrafts, nor acceptances of checks 
orally or by letter or telegrapb. It was evidently aimed at only 
certain persons, and a spécial metbod of transacting business; and 
it must be construed upon tbe same strict rules whicb it bas applied 
to itself. It shows no intention of punishing any except the ofQcer 
of the bank whose hand committed the offense. I do not mean bj 
this to exclude the common-law rule, "qui facit per alium facit per 
se," or to hold that, if either the président or cashier of a national 
bank unlawfuUy causes checks to be certifled in his own name by 
bis secretary or other amanuensis, or if the président so overpowers 
or intimidâtes the cashier that the latter in making the certifica- 
tion is the mère physical instrument of the former, the statute 
would not apply to the olïicer morally responsible. But thèse 
counts do not contain allégations going to this extent, for which 
more than the ordinary language in which aiding and abetting are 
charged — the words "counseled" and "commanded" not excepted — 
are required. So far as thèse counts are concerned, the cashier 
is the person subject to the penalty of the statute, if any one, and 
no other person can be charged under it. 

I will add that I bave not undertaken to examine this indictment 
except upon the points to which counsel bave called my attention. 
It was quite impracticable for me to go into it at large; and, con- 
sidering the expérience of counsel, I bave a right to assume 
that it was uunecessary. Therefore the court stands unprejudiced 
as to any other question whicb may be raised at any later stage. 

While I bave not yet been able to satisfy niyself with the Une of 
argument of counsel for Mr. Dana based on the supposed history 
of législation, I must nevertheless hold that indictments Nos. 1,213 
and 1,214 against Thomas Dana and Jonas H. French are not sus- 
tained by any statute. They are not based on the last clause of 
section 5209 of Revised Statutes, punishing aiding and abetting; 
but the accused are directly charged in their officiai character as 
directors with making false entries in reports to the comptroUer. 

Their spécifie duties as to such reports are covered by the words, 
"and attested by the signatures of at least three of the directors." 
By the statute thèse reports are required to be made "by the asso- 
ciation," and to be "verifled by the oath of the président or cashier." 
The provision for attestation by the directors was not in the bank- 
ing act of 1864, but came in by the additional or amendatory act 
of March 3, 18G9. No case bas been cited, nor bave I found one, 
where an indictment of this character bas been sustained, unless 
it be U. S. V. Means, 42 Fed. Rep. 590. The report of this case 
covers only a charge to a jury, which, of course, never carries 
much weight as an authority. Moreover, the question involved hère 
does not seem to bave been discussed or specially considered. Ail 
the other cases bave been against the cashier or président who veri- 
fled tbe report. U. S. v. Britton, 107 U. S. 655, 2 Sup. Ct. Rep. 512, 
was a case of false entry in books by the président, an executive 
ofiicer, and is not in any way analogous. 
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The indictments allège, in conformity with the statute, that tlie 
reports were made by the association. They do not charge that 
French or Dana made the reports, or had any authority to make 
them, or that they were made by order of the directors, ineluding 
French and Dana. The reports are set ont in the indictments 
by their ténor. Those which the court hâve examined appear 
in the usual form, signed by the cashier, and verified by his oath, 
and attested, as required by statute, by three directors, ineluding 
in some cases French and in others Dana. 

It would be an unnatural and strained construction of the 
statute to hold that the words "false entry" mean "forged" entry, 
"fictitious" entry, or any other entry made by any person not au- 
thorized to make the report, or, at least, who did not make it. 
The context of the statute shows that the word "false" is used in 
contradistinction to the word "correct," and that the statute in 
this particular relates only to those who hâve the right or authority 
to make correct and true entries or reports, or who assume such 
authority, and to none others. Presumably thèse reports are made 
by the cashier or président, who, as the executive offlcers, are 
authorized to verify them ; and presumably any entry made in them 
by any other person would not be a false one within the meaning of 
the statute, but âctitious, forged, or otherwise unauthorized. I 
make, however, the qualification that if the indictments alleged 
that the directors, as a board or otherwise, ineluding the accused, 
authorized a report false in whole or in part, the case might stand 
differently. 

I do not wish it understood that this conclusion resta on any 
narrow ground. Giving the United States the full advantage of 
ail that appears in the reports set out in the indictment, and 
assuming that French and Dana attested them, and that it was so 
alleged, yet, with ail that, and with whatever force may be given 
to the word "attested," it would still be certain that this word does 
not go so far as to intend that in any légal sensé they made the 
reports, or any entry in them. If French and Dana hâve, by their 
attestation, or otherwise, with criminal intent and knowledge, given 
currency to reports false in any particular, that portion of the 
Eevised Statutes (section 5209) which punishes those who aid or 
abet is especially apt to reach them. The existence of that appro- 
priate provision warns the court that it ought not to strain other 
portions of the statute, to meet what this is intended to plainly and 
aptly cover. The demurrers to the indictments against French 
and Dana must be sustained, and thèse défendants discharged. 

(November 11, 1802.) 

Coming to the indictment No. 1,212, against Asa P. Potter, those 
counts charging him with making false entries in reports, and alleg- 
ing that he was a director, fall within the principles already stated 
by me with référence to the indictments against Jonas H. French 
and Thomas Dana. By well-known rules of pleading, they can 
draw no aid from those counts which allège that he was also prési- 
dent, and they must be held invalid. 
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The criticisms on the use of the words "then and there," and the 
allégations of time, in the counts charging false entries in reports, 
and alleging that the accused was président of the bank, seem to re- 
quire a reflnement and strictness not known to the law. In innu- 
merable instances known to every practitioner of expérience where 
there are set out many connected or related facts, though some may 
cover the whole of a day and others only an instant, or a small part 
of a day, the words "then and there" are used interchangeably, and 
without further spécification, uniess there is some presumption of 
law or necessity of pleading which does not exist in this case. The 
existence of the bank, and the tenure of oflSce by the accused, are 
properly laid in terms to hâve the effect of a continuando, and stand 
by themselves. AU the other facts might, in contemplation of law, 
hâve occurred simultaneously, or hâve taken only an instant in their 
occurrence, or hâve occupied the whole of a day, and there is no pre- 
sumption which required that they should be described as occur- 
ring in consécutive order. Edwards v. Corn., 19 Pick. 124, was a 
spécial case, and does not touch this gênerai rule; and in U. S. v. 
Simmonds, 96 U. S. 3G0, there was an entire failure to allège any 
time. 

On principle, allégations of time in criminal pleadings ought to 
be made with approximate accuracy; yet, by authority of a practice 
which has now continued so long that it must be yielded to, time 
need not be proved as stated, and thèse allégations touching it are 
the most useless portions of criminal pleadings, Of course, excep- 
tions are to be noted where the allégations of time are iuconsistent, 
or apparently bring the case within the bar of the statutes of limita- 
tions; and perhaps there are other exceptions. Yet, as a gênerai 
rule, statements of time may be so far varied from by the proofs 
that Judge Lowell, in U. S. v. Jackson, 2 Fed. Kep. 502, and Bish. 
Crim. Proc. (3d Ed.) § 386, regard them as so whoUy formai that 
they may be dispensed with under Rev. St. § 1025. U. S. v. Britton, 
107 U. S. 655, 2 Sup. Ct. Rep. 512, holds, however, that there must 
be some allégation of time, as well as of place. But I am not now re- 
quired to rule on the gênerai proposition, and I refer to the statute 
only because it clearly renders unnecessary any more particularity 
than we find in the counts under considération. 

I am somewhat in doubt touching the omissions of the signs for 
dollars and cents, and of the word "specie," in the récitals of the al- 
leged false entries in the reports; but, on the whole, I think that 
there is enough left to identify beyond doubt the entries on which 
the counts are intended to be Isased, and that the subséquent alléga- 
tions supply the omissions, and that the omissions are, at the 
most, mère "matter of form," within the meaning of Rev. St. § 
1025. The omission of the signs was not deemed important in 
U. S. V. Britton, 107 U. S. 655, 656, 2 Sup. Ot. Rep. 512. The same 
line of reasoning seems to meet the objection based on the apparent 
variance between the title of the bank as set out in the varions 
counts, and as appearing in the caption of the reports. 

If necessary, the alleged misdescriptions of the character of the re- 
ports are met in the same way, as the reports are set out by their 
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ténor, and also by their substance, and show for tbemselves what 
thej are, and are fuUy described elsewhere in the body of each count. 
"Falsa demonstratio non nocet." Heard, Orim. PI. 212, 213; 
Queen v. Williams, 2 Denison, Cr. Cas. 61. Moreover, the statute 
does not give thèse reports any désignation of the character which 
the counsel for the accused assumes. They are ail reports of the 
condition of the bank within the meaning of the law, — certainly 
ail must admit that a detailed and tabulated statement of re- 
sources and liabilities is such; and, in the absence of any statute 
désignation, they may well be so styled by the pleader. 

In my opinion, it was not necessary to allège specifically that 
thèse reports were transmitted to the comptroUer. That expression 
does not occur in the body of the enactment, but the word there 
used is "make," the présent tense of the précise word used by the 
pleader. This necessarily includes the fact that the report reached 
the comptroUer; and that the word "transmitted" is used subse- 
quently in working out détails does not make it an essential élément 
in describing the offense. Neither is the omission to allège that 
the reports were published of importance, because the oiïense, if 
committed, was complète before the required time of publication. 

It seems to the court that the words, "during ail the times herein- 
after mentioned," cover the 20th day of February. WhUe, without 
Eev. St. § 1025, a more technical allégation might be required, yet 
with it this is sufficient 

AU the objections to the allégations of an intent to deceive or de- 
fraud, or other intent, are met, so far as this court is concerned, by 
the explicit approval by the suprême court in U. S. v. Britton, 107 
U. S. 655, 2 Sup. et. Eep. 512, of two counts therein referred to. 
It is claimed by counsel that some of the propositions hère presented 
and argued were not considered by the suprême court; nevertheless 
this court is holden to accept its express language relating to the 
particular counts before it, put in such form that it cannot be re- 
garded as a mère dictum. If such rulings of the suprême court are 
to be reconsidered, it must be done by it, and not by a subordinate 
tribunal. 

There remain, as to thèse particular counts, but two propositions 
to be considered, — one touching the fact that they do not set out 
that the reports were verifled and attested, but on this point allège 
only that they were in the form required by law; and the other 
touching the claim that, while they allège that the accused waa 
président, they do not allège that he acted in this matter as prési- 
dent, or in the line of his officiai duty. Of course, setting out an 
instrument by its ténor does not supply the want of an allégation of 
its exécution. 

Ordinarily it is not sufficient in criminal pleadings to allège 
merely that a matter or thing conforms to law, but the détails must 
be set out, so that the court can apply the law, and détermine for 
itself the validity or invalidity of the transaction or instrument. As 
to the other proposition. I hâve already laid down a rule in référence 
to the indictments against Jonas H. French and Thomas Dana, 
touching one who is presumably unauthorized, or who has no color 
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of authority. Oan ît be that tLose portions of Kev. St. § 5209, wMcli 
punisli the unauthorized issue of notes or certificates oî deposit, a,nd 
unauthorized assignments or acceptances, include mère forgeries, 
tkough. made by one within some of the classes designated in the 
section? Is it not true, that, aside from the clause punishing those 
who aid and abet, the offense must include — ^First, that the offender 
is one of the enumerated classes; and, second, that he must hâve 
acted in the Une of his authority, or at least under color thereof ? In 
other words, aside from the clause punishing those who aid and 
abet, does not the suggestion of a breach of trust or agency vxm 
through the whole? U. S. v. Northway, 120 U. S. 327, 333, 7 Sup. 
et. Kep. 580. Thèse are fundamental and difificult questions, 
which I am not wiUing to pass upon until they hâve been thoroughly 
and caref uUy reargued, in the light of the conclusions I hâve reached 
touching the indictments against Jonas H. French and Thomas 
Dana, and of the doubts herein expressed. 

On completion of the reargument, I will dispose of the demurrer 
to ail the counts in the indictment, and for the présent, in No. 1,212, 
(United States v. Asa P. Potter,) I wUl only pass the foUowing order: 

Ordered, that the questions raised by the demurrers in this cause 
and left open by the opinion flled in No. 1,211, (United States v. Asa 
P. Potter,) be reargued. 



UNITED STATES v. POTTER. 

(Circuit Court, D. Massachusetts. November 28, 1892.) 

No. 1,212. 

1. National, Bank — Président— Falsb Entries — Indictment. 

An indictment against the président of a national bank under Rev. St. 
IT. S. § 5209, for maktng false entries in the boolcs of the bank, which 
charges that it was done "with intent to injure and defraud the said asso- 
ciation and certain persons to the grand jurors unknown," is sufflclent, so 
far as concems the allégations of intent. U. S. v. Brltton, 2 Sup. Ct. Hep. 
512, 107 U. S. 655, foUowed. 

8. Same. 

When the indictment allèges that the false entries in question indicated 
that there was then in the paying teller's department of the bank a certain 
amount in gold, légal tenders, and gold certificates, when such amount 
was not there in fact, it is not necessary that it should further allège that 
such aniount was not then in other departments of the bank. U. S. v. 
Biitton, 2 Sup. Ct Rep. 512, 107 U. S. 655, foUowed. 

5. Same— SnowiNG Context. 

In addition to the entries themselves, the indictment need set ont the 
context only when it so modifies the entries as to be, ui presumption of 
law, a part of them. 
L Same— Spoliations. 

The fact that the note teller's and paying teller's books, In which It Is 
charged the président made the false entries on which the indictments 
are based, are usually kept by those offlcers without Interférence by the 
président, does not invalidate the indictment; for the presumption that 
thèse acts were so far beyond the range of hls duty as to be mère spohar 
tions is at best one of fact, and not of law. 

6. Same— False Entries in Reports. 

Counts charglag false entries by the président In reports of the condi- 
tion of the bank, which aUege that the reports were made in conformity 
v.56F.no.2— 7 
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with the law, and then set them out by their ténor, are bad for theîr 
fallure to allège speciflcally that the reports were verifled and attested 
by the cashier. 

At Law. Indictment against Asa P. Potter for violating the 
national banking laws. 

For statement of facts, see preceding case, 56 Fed. Eep. 83. 

Frank D. Allen, U. S. Dist. Atty. 

W. S. B. Hopkins and Henry D. Hyde, for défendant. 

PUTNAM, Circuit Judge. On the llth of November, 1892, the 
indictment in this case was partly reviewed by an opinion flled in 
U. S. V. Potter, (No. 1,211,) 56 Fed. Rep. 83. In that opinion the 
conclusion was reached that, so far as any counts in it charged the 
accused with making false entries in reports attested by him as a 
director, they must be held bad, because they connected him with 
them only as director, and did not contain any allégation that he 
was président of the association, and could not be aided in this 
deflciency by the other counts. 

The counts in which he was described as président, charging 
him with making false entries in reports, were substantially ap- 
proved, ban'ing only two questions, as foUows: 

First. "V\Tiether the fact that the ténor of the reports, as set 
out, showing that they were apparently verifled by the cashier, 
raises a légal presumption that any entry made in them by the prés- 
ident would be in the nature of spoliation, and therefore only a 
flctitious, forged, or unauthorized entry, within the meaning of 
those words as explained in connection with the indictments against 
Jonas H. French and Thomas Dana, flled in U. S. v. Potter, (No. 
1,211.) 

Second. Thèse counts allège that the reports were made, "as 
required by law to be made, to the said comptroller of the curren- 
cy," "in pursuance of the request of said comptroller, and upon and 
according to a form duly prescribed by said comptroller, • » • 
and were each one of the flve reports duly required by law to be 
made to the said comptroller during said year last above mentioned, 
* * * and purported to show, as required by law, and did in 
substance and efîect purport to indicate * * * in détail and 
under appropriate heads the resources and liabilities * * * at 
the close of its biisiness on said twenty-eighth day of February, 
which said twenty-eighth day of February was ♦ • ♦ the day 
which said comptroller had duly speciflèd, • • ♦ which said 
report was * * * a report * * * in that behalf duly re- 
quired by law to be made to said comptroller, and which said re- 
port was * * * of the ténor following." Hère the report is 
set out by its ténor in fuU, and on the face of the ténor it appears 
to be attested by the cashier, and verifled by three directors; but 
there is no allégation in either count that it was so verifled and 
attested, unless that is covered by the words already cited, "duly re- 
quired by law." 

Passing by thèse questions for the moment, I will take up the 
counts 1 to 18, each inclusive, touching the alleged false entriea 
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în the books, of the bank. To thèse the counsel for the accused 
at the first argument made 10 spécifie objections. 

Objections 1, 2, 6, 9, and 10, touching the allégations of intent, 
are met by the form of counts approred in U. S. v. Britton, 107 U. S. 
655, 2 Sup. et. Rep. 512. 

Objection 3, that the false entries were not of a nature to deceive, 
and 5, that there is no allégation that the gold, légal tenders, and 
gold certiflcates which thèse counts allège were not in the paying 
teller's department, were în no other department of the bank, and 
ail the suggestions contained in 5, except so far as they relate to 
matters which might be proven in défense, are met by the rulings 
in U. S. T. Britton, 107 U. S. at page 664, 2 Sup. Ct Rep. 512. 

Objection 4, that, when the entry is not by itself intelligible, 
the context should be set ont, does not apply under the circumstan- 
ces of this case. The context wo.uld need to be set out when it 
so far modifies an entry as to be in presumption of law a part of 
it; otherwise not. On this point the pleader is clearly within U, 
S. V. Britton, 107 U. S. at page 663, 2 Sup. Ct. Rep. 512, 

The clérical slip relied on in objection 7 is plainly made goo^ 
and corrected by what follows. 

That the références to U. S. v. Britton, 108 U. 8. 193, 2 Sup. Ct 
Rep. 526, relied on in objection 3, hâve no application to this case, 
follows inevitably from the conclusions in Id., 107 U. S. 655, 2 Sup. 
Ct. Rep. 512. Indeed, through ail thèse 18 counts the pleader haa 
followed with précision the forms approved in the latter. 

The court therefore holds to be good ail the counts, 1 to 18, each 
inclusive, touching false entries in books, repeating what was said 
In the opinion of the court in No. 1,211, (U. S. v. Potter, 56 Fed. Rep. 
83,) that, for the reasons there stated, the court is not hereby 
prejudiced as to any points touching thèse counts which hâve not 
been brought to its attention. 

At the reargument, counsel for the accused made an additional 
point against thèse counts, because the books to which they relate 
are described as "note teller's cash book" and "paying teller's cash 
book," and claimed that there was a radical distinction between 
this case and U. S. v. Britton, 107 U. S. 655, 2 Sup. Ct. Rep. 512, 
because it appears negatively that the entries in such books could 
not hâve been within the line of duty of the président. In sub- 
stance, the counsel claimed that in this respect there is an incon- 
gruity similar to that which appeared in the indictments against 
French and Dana, in that the indictments charged them as direct- 
ors with making false entries in reports, over which, as mère indi- 
vidual directors, the presumption of law is that they hâve no au- 
thority or power. 

It is true, as a matter of fact, there is an incongruity in thia 
particular to which counsel call attention; but there was the same 
incongruity in U. S. v. Britton, 107 U. S. 655, 2 Sup. Ct. Rep. 512, 
in which the président was charged with making false entries 
in a book of the association known as 'Trofit and Loss, Number 
Six." It cannot be denied that by the common practice of banking 
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associations tlie président does not make entries in books like th.ose 
described in TJ. S. v. Britton, or in this case, either by his own hand 
or otherwise, as such books are within tbe province of the casMer, 
and he, his olïieial bond, and tlie sureties thereon, are responsible 
for tbe same and tbeir correctness. But the distinction which the 
counsel overlooks is that this is a mère presumption of fact, and 
in no way one of law, such as existed in the cases against Dana and 
French, and is therefore insufïicient to o\-ercome the direct and 
positive allégations that the président made thèse entries, which 
allégations appear in U. S. v. Britton, and reappear in précise terma 
in this case. Although, in the présent case, the books are desig- 
nated "note teller's cash book" and "paying teller's cash book," yet 
there is no allégation that as a matter of fact they were kept by 
a note teller, paying teller, or cashier, or by any officer of the bank 
especiaUy and exclusively designated for that purpose; there being 
in this respect the same absence' of any allégation of this character 
that there was in U. S. v. Britton. 

The counsel also tnsist that U. S. v. Britton, 107 U. S. 655, 2 Sup. 
et. Eep. 512, is overruled on certain important points by Id., 108 TT. 
S. 193, 2 Sup. et. Eep. 526, and they cite especially the foUowing 
expression relating to Britton, who was the président of the bank, 
namely: "At ail events, it is not charged that it was his duty to 
prevent such transfer, and this constitutes a fatal defect in the 
indictr- ont." 

This expression does apparently to some extent sustaia the 
gênerai theory of this court in its considération of this lot of indict- 
ments touching the oflQcers of the Maverick National Bank; but it 
does not contravene anything which appears in U. S. v. Britton, 
107 U. S. 655, 2 Sup. Ot. Eep. 512. The décision in 108 U. S.', 
2 Sup. et. Eep., coming so soon after that in 107 U. S., 2 Sup. 
Ot Eep., leaves a presumption that the suprême court had 
not changed its views; because, if it had in any respect so 
changed, it could not hâve failed to hâve had in mind so récent 
a décision as that ia 107 U. S., 2 Sup. Ot. Eep., and to 
hiave stated the fact of its dissent. The later case touches an 
entirely différent class of duties from 107 U. S., 2 Sup. Ct. Eep., 
one relating to criminal négligence on the part of the président, 
and the other to an act. One, therefore, might require spécifie 
allégations concerning the duty of the président, which the other 
would not. Certain it is that in disposing of the issues before it 
the suprême court, in 107 U. S., 2 Sup. Ct. Eep., found it necessary 
to pass upon the form of counts then submitted to it, and decided 
those which hâve been followed by the pleader in this group of 
cases to be good; that the case in 108 U. S., 2 Sup. Ct. Eep., does 
not assume to overrule anything in 107 U. S., 2 Sup. Ct. Eep. ; that, 
even if inferentially it could be held to be inconsistent in some parlic- 
ulars with the earlier case, this court would not be justifled, in the 
absence of something very direct and express, in assuming that 
it ovemiled it; and that, on the whole, so far as thèse pleadings 
are concerned, this court is bound to apply the rule in the earlier 
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case to its full extent, without évasion or avoidance, direct or in- 
direct, leaving the accused for his remedy, if he is entitled to any, 
to the appeal which the law now gives him. 

The counsel for accused also refers to Claassen v. U. S., 142 U. 
S. 140, 12 Sup. Ot. Eep. 169, and states that the counts in that 
case alleged that the président, there charged with embezzlement, 
did "by virtue of his said office and emplojTnent," etc.; and that, 
therefore, by implication, the rule of pleading in U. S. v. Britton, 
107 U. S. 655, 2 Sup. Ct Eep. 512, waa condemned. Some of 
the reasoning which applied in determining the effect of U. S. 
V. Britton, 108 U. S. 193, 2 Sup. Ct. Rep. 526, would prevent 
me from holding that the earlier Britton Case was overruled by 
Claassen t. U. S.; but another answer cornes from the fact that in 
Claassen v. U. S. this earlier case is cited without disapproval. 

On the other hand, the United States relies on certain expres- 
sions in U. S. V. Warner, 26 Fed. Rep. 616, decided in 1886, to the 
effect that it is suffi cient that the prohibited act was committed 
by some one within the classes named in the statute, without regard 
to the question whether the act came in any way within the prov- 
ince of the oflicial duty of the person charged. Thèse expressions, 
however, are more than offset by the conclusion in U. S. v. Eqe, 
49 Fed. Rep. 852, and by the varions expressions contained in the 
décisions of the suprême court already cited, and in U. S. v. North- 
way, 120 U. S. 327, 333, 7 Sup, Ct. Rep. 580. On this point, Cross v. 
North Carolina, 132 U. S. 131, 10 Sup. Ct. Rep. 47, seems to be merely 
négative. 

Therefore, on re-examination in the light of the suggestions made 
at the reargument, my earlier impressions are conflrmed, that 
the statute is to be construed somewhat distributively; that sub- 
ordinate officers are not to be charged under it for unlawful acts, 
so far ont of the Une of their duties that they amount to forgeries 
or larcenies, nor the superior officers with acts so far out of the 
line of their duties, or beyond the exercise of the powers conferred 
upon them, as to be mère spoliations. In other words, to adopt 
the phraseology of U. S. v. Northway, already cited, on page 333, 
120 U. S., and page 584, 7 Sup. Ct. Eep., the statute necessarily im- 
plies that the acts charged upon the accused "were done by him in 
his officiai capacity, and by \drtue of the power, control, and manage- 
ment which he was able to exert by virtue of his officiai relation." 
I also remain of the opinion that I am in ail respects governed by 
U. S. V. Britton, 107 U. S. 655, 2 Sup. Ct. Rep. 512. 

Applying thèse conclusions to the flrst question raised at the re- 
argument, growing out of the fact that the reports appear by their 
ténor to hâve been verifled by the cashier, I am struck by the propo- 
sition of the counsel for the United States that whatever presump- 
tion is raised by this is one of fact, and not of law ; that the report ia 
the act of the association, done tlirough the executive officers desig- 
nated by the statute, — that is, the président or the cashier, and 
therefore, by possibility, in part through each of them; that, al- 
though the casliier may hâve verifled, the président may in fact be 
the responsible soure of, the report; and that the positive allega* 
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tions in thèse counts charging false entries in the language of the 
statute overcome, so far as tlie pleadings are concerned, ail presump- 
tions of fact, as fuUy as did like analogous allégations in U. S. v. 
Britton, 107 U. S. 655, 2 Sup. Ct Kep. 512. 

As to the otlier proposition remaining on the reargument, 
I hâve to say at the outset that the reasoning of the court in U. S. v. 
Eqe, 49 Fed. Kep. 852, commends itself to my judgment, although, 
being a charge to a jury, it cannot, of course, hâve much weight 
merely as an authority. There the accused was held not liable for 
mailing a statement to the examiner, because, in tlie language of the 
court, "his act in complying with the examiner's request was volun- 
tary. As an ofScer of the bank he was not required to perform it." 
I may also say, in the language of the same case, that the statute, 
so far as it relates to reports and book entries, is certainly highly 
pénal, and should be strictly construed, because it imposes for the 
slightest offense and a very inconsequential act a minimum penalty 
of flve years' imprisonment. 

In the absence, therefore, of any authority cited to the con- 
trary, I hold that no report is within the purview of tliis pénal stat- 
ute, unless it is shown to be in conformity with law in everything ex- 
cept in the matter of the false entry. There seems to be no question 
made on this point; because, as already stated, the pleader has in 
every count alleged that the report was made "to the comptroUer of 
the currency of the said United States, as required by law to be 
made to the said comptroller of the currency," and each count pro- 
ceeds to give the détails of the report to which it refers. 

The next proposition is that the counts now under considération 
do not, according to the ordinary rules of pleading, allège that the 
reports were verifled or attested. It is true that the ténor shows 
that apparently they were; but this court, in Indiirated Fiber In- 
dustries Co. V. Grâce, 52 Fed. Eep. 124, 128, with référence to a 
bUl in equity, held as f oUows : 

"It was also claimed tliat by making profert of llie letters patent thèse spéci- 
fications were made a part of the blll. This is imiloubtedly correct. Nevertlie- 
less they were not thus made a part of it more olïectuaUy, or for any différent 
purpose, than if set ont in tlie biU at length. A bill in equity does not neces- 
sarily make ail the statements of fact contained in a contract or letters patent 
or other instrument proper parts of its pleadings, either by referring to them, 
or by annexlng as an exhiblt, or by making profert, or by reclting the ténor 
at length." 

With an ordinary déclaration on a contract it would be at once 
admitted that it is not sufflcient to merely set out the ténor of the 
contract, and that there must be a spécifie allégation of the détails 
of its exécution; and, of course, in indictments this rule would be 
held more strictly than in pleadings in civil proceedings. On this 
same principle it seenis to hâve been held in U. S. v. Hearing, 11 
Sawy. 514, 26 Fed. Kep. 744, and U. S. v. McOonaughy, 33 Fed. Eep, 
168, that in criminal proceedings for perjury the speciiic allégation 
that the witness was sworn must be made, although the ténor of 
the afifidavit or déposition and jurât is set out. 

The last step remains, which is to iuquire whether the gênerai 
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allégation that thèse reports were made "as required by law" is suffi- 
cient to dispense with a spécifie one of vérification ancî attestation. 
I hâve already said that the ordinary rule is that, in criminal plead- 
ings, it is net sulficient to allège that a certain thing is in conformity 
to law, but the facts must be set ont, in order that the court may 
judge for itself. In U. S. v. Mann, 95 U. S. 580, it was alleged in the lan- 
guage of the statute that certain checks were "subject to taxation;" 
but the court held that this was insuificient, and it was held that 
the détails should hâve been alleged, namely, that they ought to hâve 
been stamped at the time they were made, signed, and issued. In 
U. S. V. Hess, 124 U. S. 483, 8 Sup. Ct. Bep. 571, the court said that 
one of the objects of an indictment is "to inform the court of the facts 
alleged, so that it may décide whether they are sufficient in law to 
support a conviction, if one should be had;" and it continued, "that 
for this, facts are to be stated, not conclusions of law alone." No 
authority at ail in point has been cited by either counsel. The 
forms in the work so commonly accepted (Wharton's Précédents of 
Indictments and Pleas) are varied according to the nature of the 
instrument concemed, (2d Ed., forms 267, 290; 307, 316, 606.) The 
following is ail that appears on this point in the brief of the counsel 
for the United States : 

"As to tlie criticism that 'the counts In question do not set eut that the 
reports were verified and attested, but on this point allège only that they 
wei'o In the form required by law,' it is submitted that, whUe 'ordinarily it 
is not sutiicient iu criminal pleadings to allège merely that a matter or thing 
eoiiforms to law, but the détails miist be set ont, so that the court can apply 
the law, and détermine for Itsolf,' the Indictment agaiust Potter does give 
ail the détails by copy. The law requlres vérification and attestation, and 
the indictment allèges generally conformity to law, and speciflcally states the 
facts by placing before the court and the accvised precisely and clearly what 
was donc. The gênerai rule referred to in the quotation would be in force 
If the Indictment merely alleged conformity to law, and went no further. In 
other words, the allégations in the indictment that the défendant made a false 
entry in a report made to the comptroller, which report is charged in the 
indictment as one of the five reports of the association required by law to be 
made to tbe comptroller; that said report was made to the comptroller at 
his request, and upon and according to a form duly prescribed by him; that 
said report contained a detailed statement of the condition of said association, 
particularizlng; together with the report itself, which is set out according 
to its ténor,— are sufficient to charge that the report was such a report of the 
association, a false entry in which by the président of said association, as 
alleged, is punishable under section 5209 of tlie Revised Statutes." 

This merely négatives the proposition submitted for argument, 
and does not explain why it was not as needful to speciflcally allège 
the facts of vérification and attestation as the other détails which 
were set out in the pleadings. I am unable to say that this is a 
mère matter of form within Rev. St. § 1025. Therefore, belng left 
to work out my own conclusions from gênerai principles, and be- 
lieving that upon correct rules of pleading the vérification and at- 
testation should hâve been set out speciflcally, I must hold the 
counts under considération invalid. 

The conclusion is that there must be entered a judginent sustain- 
ing ail the counts touching false entries in books, and quashing aU 
which allège false entries in reports. 
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SOUTHERN EXP. CO. r. TODD et al. 

ÏCIrcult Court of Appeals, Eightli Circuit May 15, 1893.) 

No. 197. 

1. FEDERAT, Courts — Jurisdictioit — Suit in WiioTia District — Waiver. 

Act March 3, 1S87, corrected by tlie act of August 13, 1888. (24 Star. 
p. 552, c. 373; 25 Stat. p. 434, c. 866,) attcr flxing tlie Jmisdiction of the 
circuit court, provides that, "where the jurisdlctlon is founded only on 
the fact that the parties are citlzena of différent States, suit shall be 
brought only In the district of tlie résidence of either the plaintiffl or the 
défendant." ffdd, that this requirement is uot jurisdictional in its nature, 
but conferg only a personal privilège of exemption on the défendant, 
■whlch may be walved by a gênerai appearance, or by pleading to the merlts 
of the action; and an objection to tlae jurlsrtlction on this ground, mado 
for the flrst tiroe by motion In arrest of judgment, is too la te. 

SL Evidence— Lettbrs — Admissions by Third Parties. 

In an action against an express eompany for légal services It appeared 
that plalntifCs were also attomeys for a railroad Company which waa 
jointly iuterested with the express eompany in the litigation in vyhich tho 
services were rendered. In order to show that the services were not 
worth what plalntiffs clalmed, défendant offered letters written by the rail- 
road conjpany to it, in whlch the compensation demanded by plalntifCs, 
as stated by the eompany, was less than tho amount sued for. Eeld, that 
the letters were res inter allos acta, and, as to any admissions by plalntiffs, 
were mère hearsay, and hence they were Incompétent. 

In Error to the Circuit Court of the United States for the East- 
em District of Arkansas. Affirmed. 
The statement is contained in the opinion. 

U. M. Rose, W. E. Hemingway, and G. B. Eose, for plaintiff in 
error. 
George E. Dodge and B. S. Johnson, for défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SAINBORN, Circuit Judge. The Southern Express Company 
brings this writ of error to reverse a judgment against it in favor 
of Charles S. Todd and William T. Hudgins, the défendants in 
error, who were the plalntiffs below, rendered by the circuit court 
of the United States for the eastem district of Arkansas. The 
plalntiffs alleged in their complaint that they were citizens and rési- 
dents of the state of Texas; that the défendant was a corporation 
organized under the laws of Georgia, doing business in Arkansas; 
and that, at its request, they had rendered certain services, as 
attorneys, which were worth |3,000. The défendant answered 
that it nerer employed the plalntiffs, and that their services were 
not worth $3,000. The case was tried by a jury, who found a ver- 
dict in favor of the plalntiffs. Judgment was entered on the 
verdict, and on August 11, 1892, the défendant made a motion in 
arrest of judgment on the ground that the court had no jurisdiction 
of the action. The court below overruled this motion, and this 
ruiing is the first error assigned. 

The act of congress of March 3, 1887, and the act of August 
13, 1888, for its correction, (24 Stat. p. 552, c. 373; 25 Stat p. 
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434, c. 8GG,) provide that the circuit courts shall hâve original 
cognizance of ail suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value of $2,000, in which there shall be a 
controversy between citizens of différent states, and that "no 
person shall be arrested in one district, for trial in another, in 
any civil action before a circuit or district court, and no civil 
suit shaU be brought before either of said courts, against any per- 
son, by any original process or proceeding in any other district 
than that of which he is an inhabitant; but, where the jurisdic- 
tion is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of 
the résidence of either the i)laintiff or the défendant." In the 
case at bar the jurisdiction of the circuit court was founded only 
on the fact that the action was between citizens of différent states. 
The plaintiffs were citizens and résidents of Texas. The défend- 
ant was a citizen and résident of Georgia. And the objection 
urged by counsel for the défendant is that this action could be 
brought against this Georgia corporation only in the district of 
the résidence of the plaintiffs, in Texas, or in that of the résidence 
of the défendant, in Georgia, and that, therefore, the circuit court 
for the eastern district of Arkansas was without jurisdiction. In 
answer to the suggestion that this objection cornes too late after 
judgment against their client, they invoke the rule of the fédéral 
courts that if the want of jurisdiction is discovered at any time 
before the final disposition of the action it must be dismissed. 

The vice of this contention lies in the fact that it confounds 
the jurisdiction of the court with the personal privilège of the 
party. When an action is brought in a circuit court, and it 
appears from the complaint or the record that there is a con- 
troversy between citizens of différent states, and that the amount 
in dispute is sufficient under the acts of congress, that court 
has jurisdiction, although it may not be brought in the district 
of the résidence of either the plaintifl or the défendant. The 
essential jurisdictional facts in such a case are the diverse citizen- 
ship, and the amount in controversy. Thèse facts must, no doubt, 
appear upon the record, and where they do not appear the fédéral 
courts may take notice of their absence, and dismiss the case at 
any stage of the proceedings. The cases to which we are referred 
by defendant's counsel as authority for the position that the défend- 
ant is not too late with its objection hère are cases of this char- 
acter, — where the records failed to disclose the diverse citizenship 
of the parties, or the proper amount in controversy. Such cases 
are Eailway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. Éep. 510; King 
Bridge Co. v. Otoe Co., 120 U. S. 225, 7 Sup. Ct. Eep. 552; Andersen 
V. Watt, 138 U. S. 694, 11 Sup. Ct. Eep. 449; Graves v. Corbin, 
132 U. S. 571, 10 Sup. Ct. Eep. 196; Morris v. Gilmer, 129 U. S. 
315, 9 Sup. Ct. Eep. 289; Metcalf v. Watertown, 128 U. S. 586, 
9 Sup. Ct. Eep. 173; Williams v. Nottawa Tp., 104 U. S. 209; Farm- 
ington V. Pillsburv, 114 U. S. 138, 5 Sup. Ct. Eep. 807; Little v. 
Giles, 118 V. S. 596, 7 Sup. Ct. Eep. 32; Crehore v. Eailway Co., 
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131 U. S. 244, 9 Sup. Ct. Eep. 692; Stevens v. Kichols, 130 U. S. 
230, 9 Sup. Ct. Eep. 518. 

No case has been cited, however, wliere any fédéral court has 
dismissed an action on the sole gi'ound that it was brought in 
tlie wrong district, after tlie défendant had appeared generally, 
or pleaded to the merits, witliout first objecting that the action 
was not brought in the district of the résidence of either of the 
parties to the action. This objection relates, not to the juris- 
diction of the court, but to the personal privilège or exemption 
of the défendant. Where he makes the objection seasonably, be- 
fore appearing generally, or pleading to the merits of the action, 
Ms privUege is inviolate, and the action against him cannot be 
maintained in that court. He cannot be compelled to submit to 
the jurisdiction of the circuit court of a district in which neither 
of the parties to the action résides. Shaw v. Mining Ce, 145 U. S. 
444, 12 Sup. Ct. Hep. 935; Southern Pac. Co. v. Denton, 13 Sup. 
Ct. Kep. 44 ; Eailway Co. v. Pinkney, (decided by the suprême court 
May 1, 1893,) 13 Sup. Ct. Eep. 859. 

On the other hand, since this objection does not go to the 
jurisdiction of the court, but is a mère personal privilège or 
exemption, the défendant has the option of waiving it, and of 
consenting to be sued, and to try his case, in the wrong district. 
A gênerai appearance, or a plea to the merits, without flrst claim- 
ing his privilège, is a complète waiver of it. It is, in effect, a con- 
sent to try his case in the wrong district; and when he has thus 
waived his privilège, and tried his case, it is too late for him to 
object for the first time that the action was not tried in the 
proper court. He cannot be permitted to experiment in that 
way with the covirts until he obtains from some court a favor- 
able décision. Nor is it at ail material whether the fact that 
the action is brought in the wrong district appears from the face 
of the complaint, or from the plea of the défendant. No reason 
occurs to us why his answer to the merits— his waiver of his priv- 
ilège — should not hâve as much force when his privilège is tendered 
to him on the face of the complaint as when he is compelled to set 
forth by plea or answer the facts upon which it is based. 

The eleventh section of the judiciary act of 17S9 (1 Stat. 79) pro- 
vided that no person should be arrested in one district for trial 
in another, in any civil action before a circuit or district court, 
and that no civil suit should be brought before either of said 
courts, against an inhabitant of the United States, by any original 
process, in any other district tlian that whereof lie was an in- 
habitant, or in which he should be found, at the tjme of serving 
the writ. In Gracie v. Palmer, (decided in 1823,) 8 Wheat. 699, 
an action was brought in the circuit court of the district of Penn- 
sylvania. The plaintifïs were described to be aliens, and subjects 
of the king of Great Britain, and the défendants, Gracie and 
others, to be citizens of the state of New York; and it did not ap- 
pear tliat the défendants were inhabitants of, or found in, the dis- 
trict of Pennsylvania, at the time of serving the writ. Daniel 
Webster moved to dismiss the writ of error for want of juiisdic- 
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tion. Chîef Justice Marshall delivered the opinion of tHe suprême 
court, and said: 

"That tho unlform construction, under the clause of the act referred to, 
hart heen that it was not nocessary to aver on the record that the défendant 
was an Inhabltant of the district, or foimd therein. That it was sufflclent 
if the court appearod to hâve jurisdiction hy the citizeuship or aUenage of 
the parties. The exemption froni arrost in a district in which the défendant 
was not an Inhabilant, or in which he was not foimd, at the time of servlng 
tlip process, was tlie privilège of the défendant, wliich he might walve by 
a voluntary appearance. That if process was retumed by the marslial, as 
served upon liim wiihin the district, it was sufficieut, and that where tho 
défendant voluntarily appeared in tlie court below, without taking the ex- 
ception, it was an admission of the service, and a walver of any further la- 
quiry mto the matter." 

In Toland v. Sprague, (decîded in 1838,) 12 Tet. 300, 330, an ac- 
tion was brought in the circuit court for the eastem district of 
Pennsylvahia by the process of foreign attachment. It appeared 
from the record that the défendant was a citizen of the state 
of Massachusetts, résident at Gibraltar, and that he was not found 
in the eastern district of Pennsylvania. The suprême court held 
that he was exempt from suit in that district in the circuit court, 
but as he had appeared generally, and pleaded to the issue, sus- 
tained the judgment. Mr. Justice Barbour, in delivering the opin- 
ion of that court, said: 

"It appears tliat the party appeared, and pleaded to Issues. New, If the case 
were one of a want of jurisdiction In the court, It would not, according to 
well-established principles, be compétent for the parties, by any act of theirs, 
to give it. But that Is not the case. The court had juristiiction over the 
parties, and the matter in dispute. The objection was that the party de- 
fendant not being an Inhabitant of Pennsylvania, nor found therein, personal 
process could not reach him, and that the process of attachment could only 
be properly issued against a party under clrcumstances which subject him to 
process in personam. Now, this was a personal privilège or exemption, whlctt 
It was compétent for tlie party to waive. The cases of ToUard v. Dwlght, 
4 Cranch, 421, and Barry v. Foyies, 1 Pet. 311, are décisive to show that after 
appearance and plea the case stands as if the suit were brought In the usual 
mauner; and the first of thèse cases proves tliat exemption from liablUty 
to process, and that in case of foreign attachment, too, is a personal privi- 
lège, Avhich may be waived, and that appearing and pleading will produce that 
waiver." 

In Ex Parte SchoIIen berger, (decîded in 1877,) 96 U. S. 369, 378, 
Chief Justice Waite, delivering the opinion of the suprême court, 
said: 

"The act of congress prescribing the place where a person may be sued 
Is not one affecting the gênerai jurisdiction of the courts. It is rather in the 
nature of a personal exemption in favor of a défendant, and it Is one which 
he may waive. If the citizenship of the parties is sufficieut a défendant may 
consent to be sued anywhere he pleases, and certainly jurisdiction wlll not 
be ousted because ho has consented." 

By the act of February 18, 1875, entitled "An act to correct 
errors and to supply omissions in the Eevised Statutes of the 
United States," (18 Stat. pp. 316, 320, c. 80,) section 5198 of the Ee- 
vised Statutes, (title, "îv'ational Banks,") which gave the right to 
recover back twice the amount of the interest illegally received 
by a national bank, was amended by adding thereto thèse words: 
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"That sults, actions, and proceedlnga against any association under this tifle 
may be had in any circuit, district, or territorial court of the United States 
held witbin the district in wUdi such association may be establlshed, or in 
any state, county, or municipal court in tb© county or state in whicb said as- 
sociation is locatijâ, havinjj .iurisdiction in simllar cases." 

In Bank v. Morgan, (decided in 1889,) 132 U. S. 141, 145, 10 Sup. 
et. Kep. 37, the Charlotte National Bank, which was established 
at Charlotte, in Mecklenburg county, N. C, was sued in the su- 
perior court of Cleveland county, ta that state. The bank ap- 
peared, and pleaded to the merits, and after judgment against it 
objected to the jurisdiction of the court. Mr. Justice Harlan, de- 
livering the opinion of the suprême court, said: 

"Considering the object, as well as the words, of the statute authorizlng suit 
against a national banking association to be brought in the proper state court 
of the county where it is located, we are of opinion that its exemption from 
sults in other courts of the same state was a personal privilège that it could 
walve, and whlch in this case the défendant did waive, by appearing and 
mafelng défense without claimmg the Immunity granted by congress." 

In Railway Co. v. McBride, 141 ti. S. 127, 180, 11 Sup. Ct. Eep. 
982, the plaintiffs brought an action in the circuit court for the 
western district of Arkansas. They alleged in their complaint 
that they were citizens and résidents of that district, and that the 
défendant was a corporation and citizen of the state of Missouri, 
ïhe défendant demurred to the complaint on the grounds that the 
court had no jurisdiction of the person of the défendant, that it 
had no jurisdiction of the subject-matter of the action, and that 
the complaint did not state facts sufflcient to constitute a cause 
of action. The demurrer was overruled; the action was tried, 
and on a writ of error brought by the défendant corporation to re- 
verse the judgment, on the ground that the action was not brought 
in the district of which the défendant was an inhabitant, the su- 
prême court held that the appearance and gênerai demurrer 
waived ail defects of service, and aU spécial privilèges of the de- 
fendant, in respect to the particular court in which the action 
was brought. Mr. Justice Brewer, who delivered the opinion of 
that court, carefully reviewed the authorities, and closed his opin- 
ion with thèse words: 

"Without multlplying authorities on tliis question, it Is obvions that the 
party "wlio in ttie iivst instiince appcars ;nid ploarts to tlie mérita waives any 
right to challenge thereafter the jurisdiction of the court on the ground that 
the suit lias been brought in tlie wrong district." 

To the same effect is Railroad Co. v. Cox, 145 U. S. 593, 603, 12 
Sup. Ct. Rep. 905. And in Southern Pac. Co. v. Denton, (decided 
in 1892,) 13 Sup. Ct. Eep. 45, a case in which the objection that 
the action was brought in the wronj? district was made in the 
first instance, and sustained, Mr. Justice Cray, delivering the 
opinion of the suprême court, said: 

"It may be assumed that the exemption from being sued in any other dis- 
trict might be waived by the corporation, by appearing generally, or by an- 
swcring to the merits of the action, wltliout liret objecting to the jurisdic- 
tion." 
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Tkus it will be seen that for more than 60 years the suprême 
court bas uniformly lield that a gênerai appearance or an answer 
to tlie merits by the défendant was a waiver of the objection that 
the action was brought in the wrong district, and that it was too 
late thereafter to insist upon it. The def endant's objection hère was 
first made by its motion in arrest of judgment after the answer, 
and after a contested jury trial. It came too late, and the motion 
was properly denied. 

But a single assignment of error remains to be considered. The 
plaintiffs were employed by the défendant to perform the services 
for which they reeovered judgment in this action through G. T. 
Campbell, its superintendent, but the amount of their compensa- 
tion was not agreed upon. They claimed $3,000. At the time 
thèse services were rendered the plaintiffs were the attorneys of 
the receivers of the St. Louis, Arkansas & Texas Eailway Com- 
pany. The services rendered related to the prosecution of crim- 
inals for a robbery and murder, in which the défendant and the 
receivers were both interested; and the plaintiffs wrote Samuel 
H. West, the gênerai attorney for the railway company, at St. 
Louis, that they did not consider that their employment as attor- 
neys for the company embraced criminal business, and that they 
should expect extra compensation from the railroad company and 
the express company in the matter in which thèse services were 
rendered. For the purpose of proving that the plaintiff's services 
were not worth the amount they claimed, the défendant oflered in 
évidence nine letters that passed between the oiïïcers of the ex- 
press company and the railroad company, which contain state- 
ments that the compensation for thèse services demanded by the 
plaintiffs was less than the amount they claimed at the trial. 
Thèse letters were rejected on the objection of the plaintiffs, and 
this ruling is the supposed error complained of. The letters were 
mère hearsay. At most, they only contained statements by third 
parties of admissions made by the plaintiffs against their inter- 
est. Those admissions might hâve been proved by producing the 
witnesses to whom they were made, and submitting them to cross- 
examination; but the statements of thèse witnesses, not under 
oath, to third parties or to each other, were clearly inadmissible. 
Thèse statements, and the letters which contained them, were 
res inter alios acta. No one of the writers or récipients of the 
letters was an agent of the plaintiffs, nor authorized to bind them 
by any statements he might make. The plaintiffs were not ad- 
vised of the contents of the letters, and no rule of évidence occurs 
to us under which they could hâve been properly submitted to the 
jury. The judgment below is affinned, with costs. 



110 FEDERAL EEPOBTEE, Vol. 56. 

SAWYER SPllS-DLE CO. et al. v. TAYLOR et al. 

(Circuit Court, D. New Jersey. June 6, 1893.) 

Patents for Intentions— Infringement—Prbliminary Injonction. 

Wliere infringement is established, and It is sliown tliat tlie validity of 
eonipliilnant's patent lias been sustained in a contested suit in anotlier 
district, a preliminary injmiction wîll be granted him wlien tlie only ad- 
ditional évidence is sucli that, liad it been introduced iu tlie prier suit, 
tlie décision of tlie court must, under tlie view expressed in its opinion, 
liave been tlie saine. 

In Equity. On motion for preliminary injunction in a suit by 
the Sawyer Spindle Company and others against Taylor and others 
for infringement of a patent. Motion granted. 

W. K. Eickardson, for tlie motion. 

Geo. P. Wittlesey and A. Q. Keasbey, opposed. 

DALLAS, Circuit Judge. Tiiis suit is based upon the alleged 
infringement of letters patent No. 253,572, dated Februaiy 14, 
1882, granted to Jolin E. Atwood, for "support for spindles for 
spinning macliines." The claims involved are: 

"(3) The <!onibination, substantially as hereinbetore described, of a spindle 
rail of a spinning machine, a spindle, and a supporting tube flexibly mounted 
witU relation to the spindle rail, and containing step and bolster bearings. 
(4) The combinatioii, subs-tantially as hereinbefore described, of a spindle 
rail, a spindle. a supporting tube containing step and bolster bearings, tlexi- 
ble connections lietweeu sald tube and spindle rail, and adjusting devices 
for var;ing the degrec of flexlbility of the supporting tube and spindle there- 
in. (5) The combination of the spindle rail, the spindle, the supporting talie, 
loosely mounted with redation to the rail, and containing the step and bolster 
bearings for the spindle, the sprîng, and the nut for compressing it, sub- 
stantially as described." 

It was agreed at bar that for the purposes of this motion it 
may be assumed that the third claim is inclusive of the fourth 
and fifth; and as the third claim, together with the second and 
iifth, has been sustained in a contested suit in the disti'ict of 
Connecticut, the validity of ail the claims now sued upon must, 
with respect to the présent application, be taken to be conclusively 
established. Spindle Co. v. Turner, 55 Fed. Kep. 979, (recently 
decided in the district of Connecticut,) and cases there ciled. I 
hâve, however, examined and considered the only additional évi- 
dence which, upon this point, has been adduced in this case, be- 
ing an English patent granted to the représentative of David 
McC. Weston for "centrifugal machines," but do not doubt that if 
that patent had been introduced in the Connecticut case its dé- 
cision would still hâve been the same. The opinion of Judge Ship- 
man is i)lainly applicable to this English patent, although it was 
not brought to his attention. 

Infringement, too, has been clearly estnblished. The substantial 
identity of the contrivance of the défendants with that of Ihe eom- 
plainants is so plainly apparent upon inspection that it would be 
superfluous to compare them in détail. It is not necessary to 
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enlarge upon the riews which, as to the points that hâve boen 
mentioned, I stated at tlie hearing. SuflSce it to say that the im- 
pressions thon indicated hâve, hj investigation and refiection, 
been strengthened and conflrmed. I did entertain some doubt 
upoii the question of lâches, which was presented with much 
oarnestness and ability, but hâve novi^ arrived at the conclusion 
tliat there is nothing in the case to show a waiver by the corn- 
plainants of the right which they now assert, or which should 
preclude them from the allowance of the spécial équitable remody 
which they invoke. They proceeded against thèse défendants with 
what, under the circumstances, was due diligence, and hâve done 
nothing to justify the imputation that supineness or apparent ac- 
quiescence upon their part induced or invited the infringement of 
which they now complain. 

The complainants' motion for a preliminary injunction is granted, 
and the writ may issue accordingly. 



QUINLAN V. PEW et al. 

(Circuit Court of Appeals, First Circuit, June 1, 1893.) 

No. 28. 

1. Shipping— LiMiTiNG Ltabtlity — Knowlkdok ob Pkivitt, 

ïhe owners of a scliooner chartered her at her borne port orally for a 
fislilng voyage to the master and crew. Before the voyage commenced, 
the bull's eye on one of the jib pennants was cracked, and had sharp 
edges that eut the sheet. The owners did not know of thls, but the master 
did, and had time to inform the owners of the defect in season to hâve it 
remedied, but failed to do so. The master had been employed by the 
ovvners to put the vessel In condition. On the voyage the sheet parted, 
and one of the crew was Injured tliereby. Hdit, tliat the occui-rence was 
witliout the '"Irnowlodge or privity" of her owners, within the meaning 
of Ilev. St. § 428.S; aud, where such person injured has sued tliem for 
damages, they are entitlod to proceed in admiralty for a limitation of 
their liability. 

3. SaMB— CrlARTIÎRERS AND OWNERS. 

The right of the owners to proceed under this statute cannot be de- 
feated because they had so let the vessi;! that the charterers becama 
owners pro hac vice. 

3. Same — Warranty op Skawortiifnesr. 

Nor can it be defeated on the ground that there was a contract, ex- 
press or Implied, on the part of the owners, that the vessel was sea- 
worth.y. 

4. Same — Single Clatm against Vessel. 

Tlie right of tlie ovvners to a limitation of their liability in such case 
Is not defeated by tlie fact that such claim for Personal injuries was the 
only claim pending agaiust the vessel. Tha Rosa, 53 Fed. Uep. 132, disap- 
proved. 

5. Same. 

Bui-den of proof under the statute. 

6. SnippiNG— iNjDiîr TO Seaman — Defect in Vessel — Liability of Owners 

— COCIIARTEIIEUS. 

A meraber of a fishing crew, who is a cocharterer with the master of 
the fishing vessel, stands in no better position than the master In respect 
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to a defect In tlie vessel wUch Is known to thé master, and hence cannot 
recover against tbe owner for a personal injury resulting from such de- 
fect. 

Appeal from the District Court of the "United States for tlie Dis- 
trict of Massachusetts. 

In Admiralty. Pétition by Charles H. Pew, John J. Pew, and 
John K. Dustin, Jr., copartners under the iirai name of John Pew 
& Son, owners of the schooner Essex, for a limitation of liability 
in respect to an injury incurred on board the schooner by John 
Quinlan. There was a decree for petitioners in the court below, 
and said Quinlan appeals. Decree amended and aiflrmed. 

The facts fully appear from the foUowing opinion delivered below 
by Judge KELSON: 

This is a pétition nndor Rev. St. § 4283, and the act of June 19, 188(;, 
(24 Stat. 79,) by the owners of the fishlng schooner Essex, of Gloucester, 
to limit their liability for an injury to Patrick Quinlan, whicli oecurred on 
board the vessel, and for whlch Quinlan has brought a suit against them 
tn the circuit court of tho United States for this district, claiming $10,000 
damages. Appraisers in this court appraised the value of the vessel at 
$7,200. There was no freight pending. The petitioners contested their li- 
ability, From the report of the commissloner, appoiated under tlie iifty- 
flftli admiralty rule, the folio wlng facts appeared: 

The petitioners orally chartered the schooner for a flshing voyage to one 
John A. Thomas and others, of wbom said Quinlan vs^as one, Thomas being 
tiie master, on what is called a "quartcr lay,"— an arrangement by which the 
owners furnlsh a vessel fully equipped for the voyage, and the master and 
crew fumish the labor, provisions, flshing tackle, bait, sait, and other things 
Intended for consumption en the voyage; the proceeds of the flshing to be 
divided, one-quarter to the owners of the vessel, and three-quarters to Oie 
master and crew. In such cases the owners détermine to what master they 
will intrust the vessel, whom the crew cannot change, and the master dé- 
cides who may ship as crew, when and whore the vessel sliall go, when, 
where, and at what priée the fish shall be sold, and at the end of each voy- 
age he adjusts the accounts, and pays over one-quarter of the gross pro- 
ceeds of the fish to the owners, (less some trifling charges,) and, af ter paying 
for tlie supplies above mentioned, divides the balance among the crew equally, 
including himself as one of the crew. The master, in addition to his share 
of the fish money, also receives from the owners a commission of 8 per cent, 
of their share of the proceeds, as compensation for looking after the vessel, 
and especially for seeing that the same and her appurtenances are not will- 
fully or negligently injured by the crew, but hc does not hâve any author- 
ity to procure repairs on the vessel on the owners' crédit. The owners also 
reserve the right, in thèse agreements, to terminate the same and retake 
the possession of the vessel at any time, and at any place where she may 
be found, and also a right to one half of whatever the vessel may earu 
for towiiig or assisting vessels in dlstress. Before the commencement of 
the voyage on which Quinlan was injured, the buU's-eye at the end of the 
starboard jib's pennant liad become cracked, and had sharp odgos around the 
hole in the block, by whlch the jib sheet had become chafed and partly wom 
away. Tbe owners had no knowledge of such fact, but the master was in- 
formed of the same before the vessel sailed, and in time to notify the owners, 
and to bave the same repaired, or new ones substituted, had he desired so to 
do. For some days before saihng the vessel lay at the petitioners' wharf 
in Gloucester, and during that time the petitioners, or one of them, was on 
the wharf, or on the vessel, at or about the time the port jib sheet was 
renewed. When about 130 miles ont on the flshing voyage, in a strong breeze, 
and when the starboard jib was dravring full, the master ordered Quinlan 
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to put on a preventer, to prevent the Jib from beîng carrled away, there 
haviiig been no straln on the jib sheet during the voyage imtll a short time be- 
fore the order. Quhilan hadhooked one end of the preventer hito the jlb'spen- 
nant. and was about to fasten the other end to some part of the vessel, when 
the jib sheet suddenly parted where it vpas chafed, the sail blew ont to lee- 
vsrard, carrying the preventer with It so rapidly and forcibly that It struck 
QuJulan's leg vflth so much force as to fracture it. Another jib sheet -was 
Immediately rove in with other rope then on board the vessel, but the bull's- 
cye was not changed imtil the vessel retumed to port, it being the work of 
a blacksmith to put in another. Quinlan knew of the condition of the bull's- 
eye and sheet. The owners were bound to fumish a safe and sultable ves- 
sel and rigging for the voyage, including the block and jib sheet, and they 
fuUy Intended so to do; but the same was not safe and suitable for thls voy- 
age, and the owners would bave changed the same for new ones had they 
been so informed by the master, or ofierwise; and they, in fact, did change 
the jib sheet on the port side of the vessel just before she salled on the voy- 
age In question. 

Upon thèse facts there Is no ground for holding the owners responsible for 
the accident. The direct and proximate cause of the accident was the nég- 
ligence of the master in not sooner replacing the chafed jib sheet with a 
new one from the spare rope on board. It was hls duty to attend to repalrg 
of this nature on shipboard during the progress of the voyage at sea. No 
négligence on the part of the owners in respect to the defective bull's-eye 
and sheet appears. The case shows that they had no knowledge of the de- 
fects before the vessel left port, and that they were not gullty of any fail- 
ure of duty in not discoverlng them, and that Thomas knew the condition 
of the bull's-eye and sheet, but did not report it to the owners. Quinlan also 
knew It. The case also finds that they would bave remedied the defects 
if they had been reported to them. Assuming it to be the law that owners 
are liable to the crew for the négligence of the master of a vessel whep 
nm on their own account, yet this cannot possibly be the case when the 
master and crew are joint charterera. The relation of principal and agent 
between the owners and Thomas in respect to the navigation of the vessel 
did not exist, or, if it did, to some extent, Thomas was equally the agent 
of the crew, and the owners are no more responsible for his conduct than 
are the crew. It is clalmed by Quinlan that the owners are liable under 
their implied warranty of the seaworthlness of the vessel. But the warranty 
cannot extend to a defect which was known to the charterers at the time 
of the letting, and when the vessel left port, and was not known to them. 
The contract was with the charterers jointly, and not severally, and the 
parties could not hâve contemplated that for a breach of It such damages 
as are claimed hère should hâve been recoverable. The petitioners are en- 
titled to a decree declaring them exempt from Uability for the damages 
claimed by Quinlan, and for a perpétuai injunctlon against the further pros- 
ecution of this suit at law. 

After briefs had been filed in tbe circuit court of appeals, the 
court made the following order: 

Ordered, that the above case be reargued on the following points: (1) What 
constitutes "privlty or knowledge" of the owner, withln the meaning of the 
statute, and do the facts in tliis case bring it within the statute? (2) Was 
the appellant a cocharterer? (3) If a cocharterer, is he chargeable with the 
master's Imowledge of the condition of the dewd-eye, and. If so, what légal 
conséquences flow from such knowledge? (4) Does there exist an implied 
warranty of seaworthlness of the ship as between owner and mariner, 
whether mariner Is a cocharterer or other wlse? (5) If such implied warranty 
of seaworthlness does exist, does it extend to such a defect as a chafed jib 
sheet and defective dead-eye, of the character found by the commlssioner? 
(6) If such implied warranty does exist, how is it affected. If at aJl, by knowl- 
edge on the part of the master or mariner of the defective dead-eye? (7) If 
Buch Implied warranty does not exist, and the appellant's right of recovery 
v.66F.no.2 — 8 
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Is based upon want of ordlnary care or négligence on the part of the OTiroera, 
doea a chafed jlb sheet and defecttve dead-eye show sucli want of ordlnary 
care or négligence as to entltle the appellant to recover, or Is such def ect to be 
regarded as merely incidental to the wear and tear of a voyage, although such 
delect existed before the ship salled? (8) If the œailner's right of recovery la 
llmlted to tort, is the master's ivnowledge of the defect the knowledge of 
the mariner. In the sensé that the mariner assumes the risiiï (9) Would 
the assumption of risli by the mariner, owlng to the master's knowledge, 
or hls own knowledge, of the defect, or contrlbutory négligence on his part, 
bar his recovery, or only go to the réduction of damages? 

Samuel J. Elder and William A. Pew, Jr., for appeUant. 
John Lowell, Jr., for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDEIOH, 
District Judge. 

PUTNAM, Circuit Judge. The proceedings in the district court 
for limiting the liability of the owners of the ressel concerned in this 
case were based entirely on the claim of Patrick Quinlan, the ap- 
pellant, who had brought a suit at common law against them for 
a Personal injury aHeged to hâve been caused by a defective dead- 
eye. While the statute touching this matter does not permit 
any court of common law to question the proceedings in the district 
court, the whole record is open to re-examination in this court in 
ail particulars. 

The appellant maintains that the case does not meet the require- 
ment of the statute covered by the words "without the privity or 
knowledge of such owner or owners." If the owners are not en- 
titled to limitation of liability as against Quinlan, then, inasmuch 
as the only claim appearing is his, and the proceedings in the 
district court rest exclusively on it, they must be reversed. We 
understand that the expressions in Butler t. Steamship Co., 
130 U. S. 527, 552, 9 Sup. Ct Rep. 612, are not inconsistent with 
this proposition, and that they merely hold that a district court 
has jurisdiction to entertain a cause of limited liability for the 
very purpose of examining whether or not the misfortune was 
without the privity or knowledge of the owners. It seems to 
ua that, if the district court flnds they are not entîtied to the 
beneflt of the statute, it has no power to bar the claimant from any 
portion of his demand, and, especially when there is no other ap- 
parent claim, the proceedings must be dismissed, to enable him to 
prosecute the owners in such tribunal as he may justly elect. This 
conclusion is recognized by admiralty rule 54, providing that owners 
claiming a limitation of liability may file a libel or pétition setting 
forth the facts and circumstances on which such limitation is 
claimed. Although the rule does not speciflcally provide for main- 
taining the allégations of the pétition, and passes at once to an- 
other subject-matter, yet it follows, as a matter of course, that 
what must be alleged must be proved. This is emphasized also 
in rule 56, repeating the language cited from rule 54, and providing 
in terms that the persons claiming damages may answer the libel 
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or pétition, and contest the right of tlie owners, either to an ex- 
emption from liability or to a limitation, or botli. 

Touching the matter of "privity or knowledge," we are not 
shown that the précise question involved hère has ever been settled 
by the suprême court. From the standpoint of the appellant, the 
cause of his injury was a structural defect, existing when the ves- 
sel sailed from her home port on a new voyage. The alleged 
defect would hâve been discovered on an extremely careful scru- 
tiny of the vessel and her top hamper, altliough quite likely to be 
overlooked on an ordinary examiuation. It also appears that ail 
the owners lived in the home port. ïhe propositions of law which 
the appellant bases on thèse facts, are that under thèse circum- 
stances the risk was on the owners to completely examine the ves- 
sel, and put her in order for sea, and that, failing this, they are char- 
geable with privity or knowledge, — not actual, but with that pre- 
sumed privity or knowledge which for many purposes take the place 
of the actual. It will at once be seen that, in the eyes of the law, the 
conditions may be différent from what they are in the cases ordina- 
rily before the courts, wherein the injury cornes from sometMng super- 
vening after the voyage has begun, or from something arising 
from an omission to properly repair or fit a ship between her ar- 
rivai at, and departure from, a port where the owner does not ré- 
side. At such times it is not expected the owner will be personally 
présent, and the law permits him to act through his agent, who, 
when the ship is at sea, is the master, or, when in a distant harbor, 
is either the master, or some other suitable person designated to 
perform the dutiea ordinarily incumbent on himself in a home port. 
It has been held that under some circumstances the owner may be 
liable to mariners for faults of the master at sea, — a proposition 
which we do not now find it necessary to consider; yet, even if 
he were, such liability would be limited by the statute, as was set- 
tled by the suprême court in the opinions which we will here- 
after cite. It can hardly be doubted that, alike in the case of a 
ship at sea and in that of one in a distant port, the statute applies, 
provided the owner has used reasonable care in selecting his master, 
consignée, or other agent. 

It is settled that the statute limiting liability applies to cases 
of Personal injury. Butler v. Steamship Co., 130 U. S. 527, 9 Sup. 
et. Eep. 612, and Craig v. Insurance Co., 141 U. S. 638, 12 Snp. Ct. 
Rep. 97. It was also settled in those cases that the owner is not 
deprived of the benefit of the statute by reason of the privity or 
knowledge of the master. Also, in Providence & New York Steam- 
ship Co. V. mil Manu f 'g Co., 109 U. S. 578, 602, 3 Sup. Ct. Rep. 379, 
617, attention is called to the distinction in the expressions used 
in the first and third sections of the original act of 1851, limiting 
liability of owners of vessels, in that the lirst section, in case of 
flre, relieves the owner only when he is free from "design or neg- 
lect." The opinion observes that when the owners may not be 
able, under the flrst section, to show absence of neglect, they may 
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be very confident of showing, nnder the tMrd section, absence of 
privity or knowledge. Apparently the suprême court understood 
that privity or knowledge may be less than neglect, and that 
therefore it does not always foUow that owners are chargeable 
with privity or Icnowledge, even if legally cliargeable with the other. 
There is ground for maintaîning from this expression that the 
owners in the case at bar might be entitled to the beneflt of the 
statute, although they had been somewhat personally négligent 
with référence to fltting the vessel for sea; but we are not required 
to pass on this précise proposition. 

The expressions found in the opinions of other courts are mainly 
dicta, and are in no event of sufflcient authority to guide us, except 
only the conclusions in The Warkworth, 9 Prob. Div. 20, 145. It 
appears from the statement of this case (page 146) that the cause 
of injury was a structural defect, occurring through the négligence 
of persons on shore employed by the owners of the vessel to super- 
intend putting her machinery in order. Whether or not this was 
at the home port is not stated, but it appears (page 20) that there 
was a periodical inspection of the machinery every six months, 
which was presumably at that port. Certainly, neither the di- 
visional court nor the court of appeal deemed it necessary to dis- 
tinguish the case on that account. However, the varions opinions 
in that suit, which are very high authority, establish the proposi- 
tion that owners may, under some circumstances, receive the bene- 
flt of the statute limitation as against the négligence of their 
agents to properly inspect the ship when in port, or to prépare her 
for sea, as they may for the négligence of the master in navigating 
her. Under the British statute (25 & 26 Vict c. 63, § 54) it was 
necessary for the owners of this ship to meet two conditions in 
order to obtain the beneflt of the limitation. One was that the 
defect was "without their actual fault or privity," and the other 
arose from the term "improper navigation." The former words, 
the probate division said, show an intention to relieve the ship- 
owner when damage has been caused by the fault of his servants, 
and he himself has not been in any way to blâme. No notice waa 
taken of this in the court of appeal, but there such was assumed 
to be the law, as the discussion in that court related entirely to the 
words "improper navigation," and the décision was in favor of the 
limitation. This case is summarized in Marsden's Collisions at 
Sea, (3d Ed., p. 172,) as follows: 

"The effect of the words is to protect the sMpowner, not only aa against 
the légal conséquences of négligence in his servants or agents, but also from 
any imperfections in his ship which cause collision." 

That in the case at bar the owners had no knowledge of the ex- 
istence of the alleged defect is stated by the commissioner, and 
reafiirmed by the district court, and there are no facts in the record 
which will enable this court to flnd otherwise. Therefore this 
Word drops out from our further considération, The word "privity" 
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îs evidently not nsed in the statute under considération in any tech- 
nical sensé, especially in any of the technical sensés of tlie common 
iaw. Therefore we ând in the law dictionaries no définition of it 
which aids us in the pending case. The word "privy," which nn- 
doubtedly is the root of the common word "privity," is defined by 
Bouvier as follows: "Privy. One who is a partal^er, or has any part 
or interest, in any action, matter, or thing." The ordinary sensé of 
the word "partaker" implies activity; and, clearly, the owners in 
this case -were not in that sensé partakers in the cause of the ap- 
pellant's misfortune. The remaining portions of Bouvier's défini- 
tion are so gênerai and indefinite as to require us to look further. 
The Century Dictionary, after giving severaî définitions of the word 
"privity" not pertinent hère, contains the following: "(5) Private 
knowledge; joint knowledge with another of a private concem, 
which is often supposed to imply consent or concurrence." As 
illustrating this, the dictionary cites the following sentence: "This 
marriage brought upon Garcilasso, in conséquence of his privity, 
the displeasure of the emperor." We believe this correctly ex- 
presses the meaning of the word as used in this statute. Web- 
ster's International Dictionary, among other définitions of thia 
word, gives the following: "(2) Private knowledge; joint knowl- 
edge with another of a private concem; cognizance implying con- 
sent or concurrence," — and illustrâtes by a quotation from Swift: 
"Ail the doors were laid open for his departure, not without the 
privity of the Prince of Orange." The basis of the word is said 
to be the French "privaute," which this dictionary makes the 
équivalent of extrême familiarity. Worcester's Dictionary is to the 
same effect. No one can read thèse définitions of privity without 
understanding that îts ordinary use implies knowledge and some- 
thing more, and in no event anything less. Tliey convey the idea 
of a private or other spécial or particular knowledge, or of such 
cognizance as implies active consent or concurrence. 

We therefore conclude that the word "privity," as found in thia 
«tatute, includes at least as much as the word "knowledge;" but we 
of course do not overlook the fact that there is in law imputed 
knowledge, and therefore there may be imputed privity. Each of 
thèse arises where the owners give an order for the doing of a 
particular thing in a particular way, and assume that it is done, 
or do not inquire whether or not it is afterwards accomplished. 
Under such circum stances the word "privity" is even more perti- 
nent than "knowledge," because, while the conduct of the owners 
would in law impute knowledge, they would also actively partake. 
Each is also imputed to those who refuse to see, or who are 
guilty of perverseness, or of such crass négligence as amounts to it. 

We hâve seen that the suprême court holds that the owners are 
not chargeable as with privity or knowledge for the acts or defaults 
of a properly selected master, while the ship is at sea; and that, 
in the view of the courts of probate division and of appeal, they 
are not ordinarily so chargeable for the doings or omissions of an 
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agent in port, — certainly, at a port which is not the home of tlie 
owners. We are also constrained to the belief that this statute, 
which the suprême court directs shall be interpreted broadly, has 
regard for the usual necessities of the occupations of life, and 
in that respect intends that owners may avail themselves of 
the proper facilities common to business men, and be relieved, 
so far as it is concerned, whenever and so far as they hâve 
appointed a suitable représentative, be he master, consignée, 
or other agent, to supervise the ship, either at sea or at the 
home port, or otherwise, and either for fltting her away, or 
navigating her after she is so fitted away. The law, for the pur- 
poses of this case, cannot make a distinction between the owner 
who has but one vessel, and time and opportunity to give it his 
Personal attention, and the owner who has many vessels, or whose 
necessities call him long distances from his résidence, or whose 
infirmities, sickness, inexpérience, or sex renders him or her inca- 
pable of attention to affairs of this nature. Therefore we establish 
uniformity of application of the law, and fulflU the spirit of the 
expressions of the suprême court to which we hâve referred, when 
we hold that, even if the owner is chargeable under the statute 
with privity or knowledge, who permits a ship to sail from the 
home port without making provision for inspection or proper flt- 
ting away, yet he may rest his duty upon any suitable agent, 
and, when he has done this, he may be relieved under the stat- 
ute, although the agent may be négligent in some particu- 
lars. Whether, where the owner undertakes personally to do 
this duty, he is to be charged for the lack of the extremest care 
possible, or takes the hazard of overlooking some things which 
the utmost scrutiny might discover, or whether, acting with ordi- 
nary good faith, he will be relieved, provided the defect in question 
did not come to his attention, we are not now required to détermine. 
The commissioner found that he was not able to report positively 
whether the owners in this case examined the vessel to ascertain 
what repairs were needed. It is not clear from this whether he 
had référence only to personal examination by the owners, or in- 
tended to include that by the master. There is enough hère, how- 
ever, to suggest a question of the burden of proof. While perhaps, 
in the admiralty courts, this question does not take the sharp fonn 
which it does at common law, still the underlying principles touch- 
ing it are recognized; and as, in this case, the owners were obliged 
to allège, in order to maintain the privilège of limitation, that they 
were without privity or knowledge, and as this proposition is one 
peculiarly within their own cognizance, a certain burden rests on 
them. 1 Greenl. Ev. §§ 78-80, and 3 Greenl. Ev. § 404. It is true 
that the admiralty courts will administer this rule with large re- 
gard to the convenience of proof, as is apparent from passages in 
Butler V. Steamship Co., 130 U. S. 527, 554, 555, 9 Sup. Ct. Eep. 
612, indicating presumptions in favor of the owners on varions prop- 
ositions touching this particular expression of the statute. Were 
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this a case of generally worn-out sails or top gear, tlie burden 
would plainly rest on the owners to show, by very strong évidence, 
that it was without their privity or knowledge; but relating, as 
it does, whally to a matter very likely to escape attention on a 
fairly good inspection of tlie vessel, very slight évidence is sufflcient 
at the outset to cover this négative allégation. 

The case shows that the master received a compensation for look- 
ing after the vessel, and was aboard her long enough before she 
sailed to notice this defective dead-eye, and to hâve informed the 
owners of it in season for repair, had he desired so to do. The 
court below expressly ânds that the owners were not guilty of 
any failure of duty in not discovering the defect, and had no Icnowl- 
edge of it; and the brief for the appellant in one place admits that 
the duty of supplying a vessel according to the contract was dele- 
gated to the master, and continues as f ollows : 

"lu so f.if as hb represented the owners In looking after the vessel, and 
seeinfî that she was in propev condition before putting to sea, he acied in 
the capacity of viee prhicipal, and was not a fellow servant of the appel- 
lant." 

We cite this for the purpose of covering the fact in question, and 
not of rediseussing what the sentence claims with référence to the 
law. On this branch of the case we therefore hold that there is 
sufflcient to meet the requirements of the statute, that the owners 
of the vessel were without privity or knowledge of the defect in 
question. 

It is also claimed by the appellant that the statute does not ap- 
ply, because, on the basis of the owners' position, they had let the 
vessel in such way that the charterers became the owners pro hac 
vice, and so only the latter could apply for its protection. A literal 
construction of the statute must give way to good sensé. It would 
be at odds with its main purpose to exclude the gênerai owners 
from the benefits of so usefid a law. Notwithstanding the charter, 
the gênerai owners may be liable to serions conséquences, arising 
out of the charter itself and the implied warranty which it con- 
tains, and may need to be protected. It would be an unjust appli- 
cation of this statute to eject the owners from the adrairalty courts 
on the ground that they had let the vessel, and allow a jury to charge 
them with personal liability on a flnding that they had not. The 
provision on which the appellant relies is one of inclusion, and 
not of exclusion. 

Neither can the proposition of the appellant be maintained, that 
the statute does not apply, because there was in this case a Person- 
al contract on the part of the owners, either express or in the form 
of an implied warranty, that the vessel was seaworthy. In nearly 
ail the instances which the statute expressly enumerates as those 
to which the limitation of liability applies, there is necessarily an 
implied warranty, and frequently an express agreement in the form 
of a biU of lading; so that, if the contention of the complainant 
is correct, the wings of the statute would be efifectually clipped. 
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That there may be certain contracta, relating not so much to the 
narigation of the shlp as to fltting her for sea, by wMch the own- 
ers charge personally their own crédit, and which do not corne 
within the statute, may be well contended, without at ail touching 
the principles hère InTolved. 

The appellant also objecta that it appears from the proceedinga 
that the claim of Quinlan is the only outstand'ing one against the ves- 
sel, or owners as ownera, and that this fact brings the case within 
The Eosa, 53 Fed. Kep. 132, where it was held that the statute 
limiting liability does not apply under such circumstances. As 
already said, the state of the record is as claimed by the appellant; 
yet this court cannot accept the rule laid down in The Eosa. The 
statute right to surrender the vessel to a trustée appointed by any 
court of compétent jurisdiction, which in maritime matters neces- 
sarily includes the admiralty courts, and to be thus relieyed from lia- 
bility, is protected both by the letter of the statute and by its reason, 
whether there are numerous claims outstanding or but one; and 
the right to hâve the vessel appraised under admiralty rule 54 is nec- 
essarily coextensive with the right to surrender. Indeed, under ad- 
miralty rule 56, the owners may bring the entire contest into the 
admiralty court, even though they finally establish a contention 
that there are no valid claims whatever. The rule in The Eosa is 
quite impracticable, as it is frequently impossible for the owners 
of vessels navigating foreign seas, remote from their personal control, 
to be assured as to the extent to which they may be subject to liens 
and claims of various kinds. The original act of 1851 (section 4) uses 
both the plural and singular; and there is no such change found in the 
Eevised Statutes as would justify the court in holding that congi'ess 
intended any eubstantial innovation. Indeed the Eevised Statutes 
(section 4285) use both the plural, "claimants," and the singular, 
"person," thus bringing forward the plural and singular of the 
original act. The statute was intended for the encouragement of 
commerce, and would not receive its fuU effect, to the extent given 
by the suprême court in ProAddence & New York Steamship Co. 
V. HUl Manufg Co., 109 U. S. 578, 588, 589, 3 Sup. Ct. Eep. 379, 617, 
if the owner of a vessel or wreck, under the circumstance of there 
being but a single claim outstanding, large enough to absorb the 
entire vessel or her salvage, could be compelled, on the verdict of 
a jury, to pay perhaps vastly more than her real value, or be forced 
to the trouble and expense of litigating any issue of that char- 
acter. The appellant treats the jurisdiction to be exercised 
under the statute as though governed exclusively by the prin- 
ciples applicable to courts of equity. But with thèse neither 
the statute nor the proceedings under it, so far as concerns the 
admiralty courts, hâve any relation, except merely incidentaUy, 
whenever it hajppens that the claims are in excess ôf the value o€ 
the vessel or her salvage. In that event the raies of equity pro- 
cédure corne in, not for the purpose of determinîng the jurisdiction 
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of tîie court, but only aa they relate to proceedings in bankruptcy, 
or any other proceedings, when marshaling of assets becomes in- 
cidentally necessary. 

Therefore we bold that the owners of this vessel are entitled 
to a decree limiting their liability, so that the district court had 
jurisdiction to adjudicate the merits of the appellant's claim. On 
this latter branch of the case, while perhaps it could be justly main- 
tained that injuries arising to seamen under the exact circum- 
stances of the case at bar are the ordinary incidents of the voyage, 
which the seaman assumes when he ships, and cannot form the 
basis of an action, yet, without discussing that proposition, or con- 
ceding that the decree of the district court might not be affirmed 
on that ground alone, we leave the case where the leamed judge 
of that court left it 

The commissioner found that the vessel was under charter to 
the master and sharesmen, of whom the appellant, Quinlan, was one. 
The words used by the commissioner in this particular, 'lease, let, 
or charter," were not merely formai, but were intended to cover 
an actual transaction, by which the charterers became the owners 
pro hac vice, as is clear from the fact that the commissioner after- 
wards said that the owners reserved the right "to retake posses- 
sion of the vessel at any time." 

It is possible, and indeed probable, that there are many things 
'in the agreement between the owners and the master and shares- 
men set out in détail by the commissioner, which would suggest 
that the commissioner might well hâve found otherwise than he 
did ; but as his conclusions of fact were not challenged in the court 
below, nor in the only method in which they properly could be, they 
cannot be reviewed hère. The defective dead-eye, of which com- 
plaint was made, was known to the captain before the vessel sailed, 
and in time to notify the owners in season to hâve had the same re- 
paired; so that, as the captain voluntarily sailed under thèse cir- 
cumstances, it is cleàr that he waived whatever rights he other- 
wise would hâve had, if any, on account of this defect. As the 
sharesmen were joint charterers with him, they were, at least so far 
as concerns the matter hère involved, in no better position than he. 

The appellant has cited many cases in which it was plainly the view 
of the courts that the sharesmen were not cocharterers; but by 
the flndings of the commissioner this case is sui generis, and per- 
haps wholly exceptional. So, also, the discussion touching ques- 
tions of partnership are not in point, as the relations of the shares- 
men and the master were not of that character in any view of the 
case. The defect being in fact known to the master, it is not im- 
portant whether the gênerai obligations of the owners to mariners 
are governed by the mies of express warranty, implied warranty, 
or only reasonable care. Neither need we discuss propositions 
based on the claim that the master was négligent in ordering the 
appellant forward to put on the preventer, as there is no flnding 
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to that efifect by the commissioner, and the proofs laid before Mm 
are not in the record. And, in conclusion, the résulta reached by 
us render it unnecessary to consider whether the appellant had 
knowledge of the alleged defect, or should hâve had knowledge of 
it, or whether it constituted unseaworthiness, or to consider any 
other question which has been suggested. 

The decree of the district court is to be amended by adding that 
petitioners, namely, the owners of the schooner Essex, and the said 
vessel and her proceeds, are forever exempt from any liability for 
or on account of the claim of said Patrick Quinlan, in every form 
of proceeding and in every jurisdiction, and that such claim is held 
invalid and is disallowed; and the decree, when thus amended, is 
afiQrmed, but without costs in either court for either party. 

ALDEICH, District Judge, (concurring.) I concur in the re- 
Bult, but am not prepared to accept the reasoning of the learned 
circuit judge with respect to privity. I am inclined to think that 
the words "privity or knowledge," as used in the statute, may mean 
less than knowledge, and that the circumstances or nature of the 
defect might be such that the failure of the owner to inspect and 
make the vessel staunch and seaworthy before the commencement 
of the voyage, would render him privy to disasters which resuit di- 
rectly therefrom; but I agrée that there is nothing in the case undet 
considération to bring it within this query. 



THE R. O. VBIT. 

BARNBY DUMPING 00. v. THE R. 0. VBIT. 

(District Court, S. D. New York. Mày 8, 1893.) 

1. TxTGS AND Tows — Tow GoiNO Adktft — Insbcube Bitt op Tow. 

Two mud 8C0W8 tielonglng to Ubelant had dumped their loads at sea, 
when, on startlng up, the bltt of the former scow, to whlch the second 
Bcow was attached, pulled eut. There was a heayy sea at the time. It 
appeared that the scow whose bltt gave way was an old boat, and that 
such pulUng eut of a bltt was tinprecedented. The évidence sliowed that 
the tug was managed wlth reasonable care. Held, that she was not liable. 

8. Bame— Attbmpt to Rescue Driftincj Scow— Propbb Maneuvers. 

After the accident the tug maneuvered to piclt up the drifting scow, 
but, the trailmg hawser rendering the attempt dangerous, she first put 
Into harbor wlth the remalnlng scow, and afterwards went out to the one 
adrift, but found her at anchor in shoal water. The tug then retumed 
and reported, and other ald was obtalned, but meantime the scow had 
goae ashore. Edd, that the tug was not négligent. 

In Admiralty. Libel by the Barney Dumping Company agaiost 
the steam tug K. C Veit for loss of a scow. Dismissed. 
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Stewai't & Macklin, for libelant. 
Oarpenter & Mosher, for claimants. 

BROWN, District Judge. The above libel was flled to recover 
for the loss of dumper No. 16, which, on tke night of November 17, 
1892, was taken in tow by the tug R. 0. Veit to the dumping grounds 
outside of Sandy Hook, in order to dump her cargo of refuse. The 
dumper broke adrift and was aftervvards lost. The libel charges 
négligence in handling the dumper and failure of proper care and 
endeavor to rescue her after she had broken away. She drifted 
and was lost on the beach at Rocliaway. 

There was a heavy sea at the time, and a strong wind from the 
northwest. No. 16 was attached to dumper No. 3 by a hawser from 
two to thrce hundred feet long, made fast to one of her stern bitts. 
No. 3 was on a hawser of about 100 fathoms from the Veit. On 
arriving at the dumping ground, the usual signal was given to the 
Veit, and the cargo was dumped as usual. After the cargo was 
ont, No. 3 closed and came to properly ; but No. 16 would not close, 
and her foreman on board sent a bail to the tug to swing No. 16 
into the trough of the sea to assist-her to close. The libel charges 
that this was done, and that af terwards the tug, in heading up again 
towards New York, maneuvered too suddenly and brought such a 
jerk upon the hawser that the bitt of No. 3, to which the hawser of 
No. 16 was attached, was puUed out. 

There is no doubt that the bitt was pulled out of No. 3. The 
hawser did not break. The version given by the Veit of the pre- 
ceding maneuvers differs to some extent from that given by the wit- 
nesses for the libelant. Without referring in détail to thèse dif- 
férences, I am satisfied that the Veit was managed with reasonable 
care and pnidence. It is not an uncommon thing for hawsera to be 
parted by thèse dumpers in such a sea as there was on the night 
in question. No previous instance is reported where the bitt was 
pulled out and the hawser did not break. No. 3 was an old boat, 
— the oldest, save one, among those in the service of the Une. Some 
straining and jerking cannot be avoided in such seas. The mate 
on board for 10 or 15 minutes before the accident,, and even before 
there was any swinging of the vessel, had been fearing that the 
hawser would part. I am satisfied that the accident arose from 
the âge of the bitt and its insecurity, and not from any lack of rea- 
sonable care and prudence on the part of the tug. 

Nor do I thinlv any charges of fault are fairly established in not 
picking up the dumper after she got adrift. The Veit began to 
maneuver for that purpose, but found she was in shoal water. The 
dragging of the loose hawser from No. 16, as ail the witnesses tes- 
tify, made great care necessary in approaching her; for if the pro- 
peller should foui the hawser, ail would be in great jeopardy. Ail 
the witnesses testify that the endeavor to pick up No. 16 at night 
with such a hawser dragging, would be diflficult and dangerous with 
No. 3, also, in tow. On the whole I think the tug was justifled in 



124 FEDERAL EEPOBTEE, VOl. 56. 

ceasing this attempt and in going as she did to Gravesend bay, the 
nearest refuge, to leave No. 3, and tlien returning in the endeavor 
to find No. 16. She could not find the latter that night, though 
she cruised in search of her until 2 A. M.; but on the foUowing 
morning found her at anchor in water where the Veit could not 
approach her. Her condition was thereupon reported as soon as 
possible, and other aid obtained. I do not think the Veit was négli- 
gent in either of thèse respects; and the libel must, therefore, be 
dismissed, with costs. 



THE ENBRGIA. 

THE WILD PIGEON. 

PHILLIPS et al. v. THE ENERGIA. 

INSURANCE CO. OF NORTH AMERICA v. THE ENERGIA and THE 

WILD PIGEON. 

Pistrlct Court, S. D. New York. April 4, 1893.) 

1. Collision— Stbam and SAiL—CnANNEi,— Article 31. 

A schooner bound eastward Irom South Amboy at urst deslgned to go 
up througli the Narrows, but afterwards changea her course to go out by 
way of Sandy Hook. The steamship Energia was going down the port 
side of the Cut ehannel, and, iiear buoy 1, colhded with tho schooner. 
She claimed that the schooner's change to go out by way of the Hook 
was a violation of her duty to hold her course. The évidence indicated 
that the schooner changed her heading when a mile and a half or two 
miles distant from the steamer. Helé, that the steamer was in fault 
for failing to take the proper maneuvera to avoid the schooner, and also 
for going needlessly down the port side of the Cut ehannel, contrary to 
article 21 of the rules of navigation. 

2. Bill of Lading — Négligence— Stipulation to Adopt Foretgn Law Void. 

A stipulation In a biU of lading provided that "the Uability of the carrier 
shall be govemed by the law of Englaud, with référence to which this 
contract was made." Hdd, that sucli stipulation, so far as it related to the 
Invalid stipulation for exemption from Uability for négligence, waa also 
Invalid. 

In Admiralty. Libels for collision. Decrees for libelants. 

Owen, Grray & Sturgis, for the Wild Pigeon. 

Wing, Shoudy & Putnam, for the Energia. 

Butler, StiUman & Hubbard, for the Insurance companies. 

BEOWN, District Judge. The above libels were filed to recover 
damages arising from a collision near buoy G 4, in the "Cut Chan- 
nel" of the Lower bay, at about 11:30 o'clock in the forenoon of 
December 22, 1892, between the steamship Energia, outward bound, 
and the two-masted schooner Wild Pigeon, laden with coal, bound 
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eastward from South Amboy. Both vessels were damaged. The 
steamship had some plates broken and was obliged to retum to 
New York, discharge a part of her cargo, and make repairs; while 
the schooner after collision drifted on the shoals to the eastward of 
the Cut channel, where she sank and became a total loss. The 
first libel is to recover the value of the schooner and cargo; the 
second was filed by the underwriters upon the cargo of the Energia, 
to recover for damages to the cargo on board the steamship, which, 
upon abandonment, was settled for by the insurers, the amount 
having been actually paid since the flling of the original libel. 
A supplemental libel was filed on the 14th of February, alleging 
payment, to which an answer was ûled setting up the exceptions in 
the bill of lading as respects négligence, and its stipulation that 
"the law of England should govern the contract." 

The Gut channel, in which the collision occurred, is about a 
thousand feet in width, by 30 feet in depth at low water. The tide 
was about one-third ebb at the time of the collision, so that the 
actual depth of water in the Cut channel was about 33 feet. The 
Energia was a steamship of about 2,000 tons register, 337 feet 
long, and at that time drew 23| feet of water. The wind was 
west-northwest, and the steamer was proceeding along the easterly 
or port side of the Cut. The schooner, on first coming out from 
South Amboy, had designed to go up through the Narrows and 
out by way of the Sound; but upon a more favorable tum of the 
weather, the master concluded to go out by way of Sandy Hook, 
and thereupon hoisted his mainsail and took a course of east by 
south, a change of several points to the starboard of his previous 
course. In behalf of the steamer, it is claimed that this change 
of course was a violation of the obligation of the sailing vessel 
"to keep her course." 

I hâve carefully examined ail the arguments of counsel in sup- 
port of this contention and the évidence bearing on it, and am un- 
able to sustain it. To say nothing of the testimony of the schoon- 
er's witnesses, who assert that this change of course was made 
several miles from the Cut, it is manifest from the testimony of 
the pilot and of the second and third offlcers of the steamer, that 
the schooner's mainsail was up, and that she was heading out to 
the eastward when at least a mile and a half or two miles distant. 
The heading spoken of by them at that time was a heading mani- 
festly to go out by way of the Hook, and not a heading to go up 
through tùe Narrows. They speak of some minor changes in the 
schooner's heading made afterwards; but the évidence on this 
point is very indeflnite in itself, and manifestly is not sufScient to 
outweigh the testimony of those in charge of the schooner. I am 
satisfled that they made no substantial change in their course 
after heading to go out by way of the Hook, and nothing more 
than the usual yawing of a schooner sailing before the wind, until 
the hard a-port helm just before collision when in extremis — a 
maneuver which was quite justified by the circumstances at that 
moment 
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The argument based upon the supposed shortness of the time 
required to stop up the hawse pipe, is altogether inconclusive, be- 
cause the time required for this purpose is quite variable and 
indefinite; and the schooner might easily hâve gone one or two 
miles while that work was being done. 

The manifest causes of the collision were (1) the failure of the 
pilot to recognize, or to endeavor to perform the duty of the steam- 
ship to keep out of the way of the sailing vessel. He was evidently 
expecting the schooner to maneuver so as to keep out of the steam- 
er's way, and gave the schooner any number of whistles, as though 
she were a tug on his port hand, instead of taking the proper 
maneuver obligatory on the steamer; (2) in going without reason 
or necessity, and contrarj'^ to article 21 of the rules of navigation, 
on the port side of the Cut channel, instead of on the starboard 
side, as that rule requires; a position in which, as he says, he was 
unable to reverse sooner than he did, viz. within about half a 
length of the place of collision on account of his liability to drift 
ashore on the port side of the Cut, or to foui the buoy chain with 
his propeller. The reasons assigned for getting into this position 
in the Cut hâve not the least weight. There was absolutely 
nothing to prevent the steamer, even when the vessels were within 
a third of a mile of each other, from directing her heading to star- 
board, taking a proper place in the Cut channel, and reversing 
full speed in abundant time to let the schooner pursue her course 
and pass ahead of the steamer, as she had a right, by law, to do. 
The buoys in sight plainly marked the boundaries of the channel, 
and there was nothing in the wind or the tide that presented any 
serions obstacle to maintaining the ship in any part of the Cut 
channel that the pilot was really disposed to na'vigate. 

As respects the libel filed by the insurers and the exemption 
of the ship from responsibility by négligence, the invalidity of 
such exceptions, as respects contracts made in this country, has 
been ânally adjudged by the suprême court in Liverpool & G-, W. 
Steam Co. v. Phénix Ins. Ce, 129 U. S. 397, 9 Sup. Ct. Eep. 469. 
Among the numerous provisions of the bill of lading was an addi- 
tional one, No. 8, as foUows: 

"(8) The liability of the carrier iinder this bill of ladinf; shall be govemed 
by tho law of England, with référence to which this contract was made." 

The ship had been chartered by the owners under a written 
charter to Barbour & Co. The charter contained an exemption 
from responsibility for négligence, but no provision like that of 
No. 8 in the bill of lading. As between the charterer and the 
owners, this bill of lading would hâve no force to change the légal 
rights of the parties under the charter; it would be only a mémo- 
randum reeeipt of goods on board; and the évidence shows that the 
use of this printed form of bill of lading was not made with the in- 
tention of making any change in the légal rights of the parties. 
See The Ohadwicke, 29 Fed. Eep. 521, 524; Steamship Co. v. The- 
band, 35 Fed. Eep. 620, affirmed on appeal, Crenshawe v. Pearce, 
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37 Fed. Eep. 432, 434, affinned as to this point on appeal, 43 Fed. 
Rep. 803. 

By the bills of lading the cargo in question seems to liave been 
shipped by Carleton & Mofflt. The vessel was bound for Sbanghai, 
China; and the cargo was deliverable there. The relations be- 
tween Barbour & Co. and Carleton & Mofflt, both of 'Nevf York, 
do not appear. The charter was one of affreightment, for a lump 
sum. The objections to the validity of stipulations exempting 
common carriers from responsibility for négligence, namely, the 
policy of the law of this country, the unequal situation of the 
parties, and the lack of sufflcient évidence of actual intention and 
freedom of contract, apply precisely the same to a stipulation for 
the adoption of the law of another country, as to the original ex- 
emption. That stipulation is plainly nothing but a further device 
to secure the same unlawful exemption as the preceding exemp- 
tion clause, which could not stand alone. The Brantford City, 29 
Fed. Eep. 373, 396. 

Such an additional stipulation, so far as it relates to the same 
exemption of liability for négligence, must fall with the latter. 
Nor can a rule of law founded on public policy be set aside in our 
own courts by any stipulation to adopt the law of another country. 

Decrees for the libelants in each case, with costs. 



THE BATjTIMORB. 

THE DASORI. 

HOME INS. CO. r. MAYOR, ETC., OF CITY OF NEW YORK et aL 

(District Court, S. D. New York. AprU 10, 3893.) 

Collision— Steam Vessels Crossing. 

Collision occurred between a scow Insured by Ubelant, when golng up 
the North river in tow of the tug D., and the ferryboat B., leavlng her 
slip in New York to eross the river. The D- whistled twlce, but the pilot 
of the ferryboat tlicl not heed the signal, and Icept on to cross the bowa 
of the tow after he had observed her threatening approach. HcM, that 
tho ferryboat was in fault; but as the starboard hand rule required the D. 
to koep out of the way, and as she attempted to cross the bow of the 
ferryboat, hdd, that she took the rlsk of the attempt She was also in 
fault for not heedlng the long whistle of the B., and in not glving danger 
signais. The damages were therefore divided. 

In Admiralty. Libel of the Home Insurance Company against 
the Mayor, Aldermen, and Commonalty of the City of New York, 
and also against the Pennsylvania Eailroad Company, to recover for 
a collision. Decree for libelant. 

Carpenter & Mosher, for libelant. 

Ward & Sterling, for the Mayor, etc., of City of New York. 

Eobinson, Biddle & Ward, for Pennsylvania E. Co. 
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BBOWN, District Judge. About 5 o'clock in the afternoon of 
May 20, 1890, as dumping scow No. 6 was going up tlie North. river 
in tow on tlie starboard side of tlie city's steam tug Dasori, bonnd 
for the foot of Oanal street, the scow came in collision with the raU- 
road company's ferryboat Baltimore, which had just corne ont of 
her slip at Desbrosses street, and the port quarter of the ferryboat 
carried away part of the bow of the scow. The above libel was 
filed to recover the damages. 

There is considérable contradiction in the détails of the évidence. 
But there is one fault which stands out clearly on each side, for 
which I find no légal justification or excuse, viz. : 

1, On the part of the ferryboat: That her pilot did not observe 
the Dasori's signal of two whistles, and when arriving near the 
mouth of the slip, a point from which he could undoubtedly per- 
ceive the near and threatening position of the Dasori, gave one 
whistle, and went on in the face of danger of collision, instead of 
reversing and stopping at.the mouth of the slip, as he might and 
should hâve done under such circumstances, in accordance with old 
rule 21. The Greenpoint, 31 Fed. Eep. 231; The Eockaway, 38 Fed. 
Kep. 856, affirmed 43 Fed. Rep. 544. 

2. On the part of the Dasori : That she did not take proper ma- 
neuvers to keep out of the way, by stopping and reversing as she 
might hâve done when she saw the Baltimore coming out of her 
slip, the Dasori being bound to keep out of the way, as the Balti- 
more was on her own starboard hand. But instead of that, the 
Dasori gave two whistles, undertaking to cross her bow, which she 
could not do without collision. She was also in fault for not at- 
tending to the long whistle given by the Baltimore before leaving 
her slip and not goveming herself accordingly; either by giving 
at once a danger signal to apprise the Baltimore of her présence, 
the view of the Baltimore being obscured by the shed between them, 
or by stopping at once and reversing, which would hâve avoided 
collision. 

The libelant is, therefore, entitled to recover damages against both 
respondents, witii costs. 
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WADE V. SEWELL et aL 

(Circuit Court D. Maryland. May 12. 1893.) 

i. JuDGMENT— Lien — Resulting Trusts. 

A. and B. purchased certain lands for the purpose of an immédiate re- 
sale at an advance. A. furoLslied ail the purchase money, and B.'s only in- 
terest was tlie riglit to receive one-lialf of the profits, if aay were realized, 
but for convenience the légal title was conveyed to him. Eeld, that thero 
was a resulting trust in favor of A., and 3. bad no such interest as to 
render the land subject to the Uen of an existing judgment against him. 

2. InSOLVENCT — DiSCHAHGB UNDER STATB LaWS — NONEBSIDBNT DbBTOES — 

Tbusts. 

Where a judgment is recovered by a trustée under a wiU, the subsé- 
quent discharge of the judgment debtor under the Insolvent laws of the 
State discharges him from the obligation of the judgment in respect to 
the Interests of nonresidents as well as résident beneflciailes; for the 
trustée représenta the benefidaries, and, being subject to the jurisdic- 
tion of the insolvent court, the discharge opérâtes through him upon ail 
Interests represented. 

In Equity. Pétition by Francis O. Singer, in the suit of Sarah 
0. Wade against Tliomas Sewell, Jr., and Eichard Sewell, Jr., 
praying that certain real estate, tlie légal title of which was held 
by Richard Sewell, should be decreed not to be subject to the lien 
of a decree heretofore rendered against the défendants. Pétition 
granted. 

Eich & Bryan, for petitioner. 

Edward Otis and John Hinkley, for trustées. 

MORRIS, District Judge. This equity suit was instituted in 
1876 by the complainant, who was a citizen of Massachusetts, 
against the respondents, who were citizens of Maryland, to obtain 
an accounting of a trust created by the will of Thomas Sewell, 
late of Baltimore city, deceased. By a decree passed 13th June, 
1877, Edward Otis Hinldey was appointed trustée to exécute the 
trusts created by said will in respect to the share of Mrs. Wade, 
the complainant, who was a life tenant, and such proceedings were 
had that a decree was entered in favor of Mr. Hinkley, as trustée, 
January 11, 1883, against the respondents, for the sum of $9,452.91, 
money due by them to the trust estate. This decree remains un- 
satisfled, and the complainant, Mrs. Wade, having died without 
children, the persons who by said will, and by the contingent and 
cross remainders, are either immediately or contingently bene- 
fically interested in the said trust fund, are numerous, and are 
some of them citizens of Maryland, and some of them citizens of 
other States. In 1891, Richard Sewell, one of the respondents 
and one of the judgment debtors, under the decree of this court, 
applied for the benefit of the Maryland insolvent laws, and was 
discharged on June 20, 1891, from ail his debts and contracts. 

In December, 1892, certain real estate in Baltimore was conveyed 

to the said Richard Sewell, and upon his attempting to sell, and 

convey it to a purchaser, objection was made that the decree of 

this court of January 11, 1883, for $9,452.91, might be held to be 

v.56F.no.3 — 9 
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a lien not discharged by Ms insolvent discharge, because certain 
of th.e parties beneflcially interested in said decree were not rési- 
dents of Maryland. Tkereupon a pétition was flled by Francis 
0. Singer, claiming to be the actual owner of thie real estate con- 
veyed to Eicbard Sewell, asking th.is court to decree that said 
real estate was not subject to tlxe lien of said decree, and directing 
the trustée not to attempt to enforce it. The trustée has answered 
Singer's pétition, denying the allégation that the real estate is not 
Sewell's, and contending that, as to the persons entitled to shares 
of said fund who are not citizens of Maryland, Sewell's discharge 
under the state insolvent laws is not operative. Proof has been 
taken which clearly shows that the real estate in question was 
purchased by Sewell and Singer in expectation of an immédiate 
resale at an advance; that Singer paid ail the purchase money, 
and that the title was ptit in Sewell's name for convenience, merely; 
and that the only interest Sewell had was to reçoive one-half of the 
profit, if the property should be sold at a profit. 

I think this is clearly a case of resulting ti'ust, such as arises 
by opération of law when one party pays the whole purchase money 
for real estate, and the title is conveyed to another. Ollcott v. 
Bymim, 17 Wall. 44; Dorsey v. Clarke, 4 Har. & J. 556; Purdy v. 
Purdy, 3 Md. Ch. 547; Bank v. Snively, 23 Md. 253; Keller v. 
KeUer, 45 Md. 269. It being establislied that the whole bénéficiai 
interest in the property belonged to Singer, who paid the purchase 
money, there is no interest in Sewell to which the lien of the decree 
can attach. Hartsock v. Kussell, 52 Md. 619. 

I am of the opinion also that the discharge of Sewell under the 
state insolvent laws operated to discharge his liability as judgment 
debtor under the decree of this court. Mr. Justice Clifford, in Bald- 
win v. Haie, 1 Wall. 234, has summarized the grounds of the déci- 
sions with regard to the want of extraterritorial efCect of state in- 
solvent laws. He says: 

"Insolvent laws of one state cannot discharge the contracts of citizens 
of other states, becanse they hâve no extraterritorial opération, and conse- 
qnently the tribunal sitting under them, iinless in cases where a citizen of such 
other state voluntarily becomes a party to the proceedings, has no juris- 
diction of the case. Légal notice cannot be given, and consequently there can 
be no obligation to appear, and, of course, no légal default." 

In the présent case, the légal title to the judgment debt was in 
Mr. Hinkley, who had been substituted by decree in the place and 
stead of the trustées to whom the trust property had been devised 
by the will. He, and he alone, had the right to enforce the decree. 
He alone had the power to give an acquittance, and enter the decree 
satisfied. He stood in the place of, and represented, ail the persons 
who hâve any interest, immédiate or contingent, in the fund. If 
it had been désirable to prove the debt, and receive any dividend 
derivable from the insolvent estate, he would hâve been the proper 
person to prove the debt, to vote for choice of a permanent trustée, 
and receive the dividend. Ex parte Norwood, 3 Biss. 504, Ex 
parte Green, 2 Deac. & G. 116, 
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Mr. Hinldey being a citizen of Maryland, it cannot be said that 
the insolvent court had no jurisdiction over him, or that as to Mm the 
Maryland insolvent law was extraterritorial. In questionsof jurisdic- 
tion it is held that it is the résidence and citizenship of the trustée, 
and not of those beneâcially interested, which détermine the 
jurisdiction of the court. It is the citizenship of the trustée which 
détermines the jurisdiction of the United States circuit courts, and 
not the citizenship of the parties he may represent. Coal Co. v. 
Blatchford, 11 Wall. 172; Eice v. Houston, 13 Wall. 60; Childress 
V. Emory, 8 Wheat. G43. For purposes of taxation, it is the rési- 
dence of the trustée which détermines rn what city or county the 
taxes shall be levied on perscnal property. Latrobe v. City of Balti- 
more, 19 Md. 13. The debt was not due to the numerous persons 
who may from time to time hâve varions interests in it, but to the 
trustée, in whom is vested the légal title; and as he, in the présent 
case, is a résident of Maryland, the insolvent discharge, in my 
opinion, operated to release Sewell from this debt. 



RICO-ASPEN CONSOLIDATED MIN. CO. et al. v. ENTERPRISE 

MIN. CO. 

(Circuit Court, D. Colorado. May 18, 1893.) 

No. 2,878. 

1. TBEsrAss— CoMPLAiNT— Deschiption op Pkemisbs— Mining Claims. 

In trespass for entering on land belonging to plaintiff, and carrylng 
away and converting his ore, the description of the premises in the com- 
plaint as a mlning daim of certain dimensions, with a référence to the lo- 
cation certiflcate and the patent for metes and boimds, is sufïicient. 

3. Same. 

The means by which the trespass was accomplished are sufflciently set 
forth when the complaint allèges that it was "by means of certain drifts, 
levels, and other worlitngs run by said défendant." 

.'' Same — Motion to Makb Mohe Definitb. 

But where it merely allèges that thèse workmgs were made "from 
the J. L. minlng claim, adjoining the said clalm" of plaintiff, and that they 
"entered into, underneath, upon, and across the said claim" of plaintiff, 
the court wiU grant a motion, under Code Colo. § 60, to make the complaint 
more definite and certain as to the points at which the défendant entered 
plaintiff's domain, and the extent to which it invaded it. 

At Law. On motion to compel plaintiffs, the Kico-Aspen Con- 
solidated Mining Company and others, to amend their complaint 
in an action of trespass against the Enterprise Mining Company. 
Motion granted. 

C. J. Hughes, E. S. Morrison, and C. S. Thomas, for plaintifEs. 
Chas. H. Toll and Adair Wilson, for défendant. 

THOMAS, District Judge. Motion by défendant to require 
plaintiffs to amend their complaint: 

'■p'irst. To make their complaint more spécifie and certain, in thls, to wlt: 
That the plaintiffs be requlred to so amend their complaint as to set ont 
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specifically, and with certalnty, a description of the premises upon ■whlch tte 
plalntlffs clalmed that the défendant trespassed, and remove therefrom ail 
of the valtiable ores contalned thereln. 

"Second. To make their complaint more spécifie and certain in this, to 
wit, that the plaintiflfs be requlred to amend their complaint so as to show 
more specifically, and with more certainty, the partlcular point or points 
at wMch the défendant entered upon or into the territory of plaîntlfCs, as 
aUeged, and also the spécifie manner or means by which the défendant made 
said entrance, and also the extent to which the défendant ran drifts or levels 
or other workings npon the said territory of plaintiffs, as Is aUeged." 

The motion îs based upon that part of the sixtieth section of 
the Code of Colorado, which reads as follows: 

"When aiiy pleadUig Is too gênerai tn its terms to be readily nnderstood, 
the court may, or. motion, require the same to be made more spécifie and 
certain, or may requlre the bill of particulars to be filed thcrewith." 

The action is brought to recover the sum of |125,000 damages 
for alleged trespass in entering upon the lands and property of 
the plaintiffs, and taking ont, carrying away, and converting a 
large amount of ore belonging to the plaintiffs. The allégations 
of the complaint, so far as necessary to a proper understanding 
of this motion, are as foUows: 

"Fonrth. That the plaintiffs are, and at ail times herelnafter were, the 
owners tn fee, and in possession, and entitled to tlie possession, of ail thosa 
premises Iniown and described as the 'Vestal Lode Mining Claim,' situate in 
Pioneer mintng district, county of Dolores, and state of Colorado; said lode 
mlning claim being 1,500 feet in length and 300 feet in width, and more par- 
ticnlarly described by metes and bounds tn the location certificate and patent 
thereof and tberefor. 

"Fifth. That while the said parties plaintlfC were in possession and enjoy- 
ment of the said premises, and of ail the valuable ores contalned therein, the 
défendant, by Its agents, employés, managers, and workmen, did, on, to wit, the 
lat day of Angust, 1892, by means of certain drifts, levels, and other workings 
mn by said défendant and Its said agents and employés from the Jumbo 
lode mtning claim, adjointng the said Vestal, secretly, clandestinely, fraudu- 
lently, and unlawfuUy, and wlthout the knowledge or consent of the plain- 
tiffs, enter Into, undemeath, upon, and across the said Vestal lode minlng 
claim, and into the boundaries thereof, and did take, extract, dig, mine, re- 
move, seU, and couvert to their own use, the valuable ores of the plaintifCs 
in said Vestal lode mlning claim, for a long period of tlme thereafter, to wit, 
imtil on or about the 15th day of September thereafter, and nntil restrained 
by the process of this honorable court." 

The fourth paragraph of the complaint above quoted sets forth 
with sufiEicient certainty the description of the premises claimed 
by the plaintiffs, by référence to the location certificate and the 
patent. By référence to, and an examination of, said certificate 
and the patent, as recorded, the défendant can readily and easlly 
obtain a fuU and correct description, by metes and bounds, of 
the plaintiffs' claim. That part of the motion designated as the 
first ground is therefore denied. 

As to the other part of the motion, designated as the second 
ground, other considérations apply. While it is true that ordi- 
narily, in a case of trespass quare clausum fregit, the plaintifl is 
not required to do more than to describe the close, allège the 
title, the unlawful entry and damage, yet, in the class of cases 
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now under considération, where ît is apparent that two parties 
are engaged in developing adjacent mining claims, and that th.e 
title to the territory upon which. tlie alleged trespass was com- 
mitted is in dispute, tlie rule of pleading above stated does not, 
in ail cases, suffi ciently advise the opposite party of the spécifie 
contention of the plaintiff as to the nature and extent of his 
claim. For that reason the législature has provided, in section 
60 of the Code, that the court may, in its discrétion, require the 
pleading to be made more spécifie and certain, when it is too gên- 
erai in its terms to be readily understood. It is a -wholesome 
and proper rule, to be applied in ail cases where it is reasonably 
apparent, from the face of the pleading, and the facts and circum- 
stances called to the attention of the court, that a more spécifie 
statement is required to enable the défendant or opposite party 
to fully understand and comprehend the alleged claim, and be 
prepared to answer and défend. I hâve said that the allégations 
of the complaint, with the références, are sufflcient to enable the 
défendant to readily and easily ascertain the description of the 
plaintiffs' claim by metes and bounds. I am also of the opinion 
that the means employed by the défendant, and the manner in 
which said entrance was made, are sufiiciently set forth in the 
complaint, but that the point or points at which défendant is al- 
leged to hâve invaded the plaintiffs' territory, and the extent to 
which défendant ran its drifts after it invaded the plaintiffs' 
claim, are not sufflciently designated in the complaint, so as to 
suffi ciently advise the défendant in respect thereto. 

It is therefore ordered that plaintiiïs amend their complaint 
within 10 days from this date, or within such further time as 
may be allowed, so as to definitely specify — First, the point or points 
at which the défendant invaded the plaintiffs' territory; second, 
the extent to which défendant ran its drifts after it invaded the 
plaintiffs' domain. 



CAMPBELL et al. v. lUON SILVHR MIN. CO. 

(Circuit Court, D. Colorado. May 20, 1893.) 

Bjectment — New Trial as dp Right. 

Under Civil Code Colo. 1887, § 272, which provides that a paçty against 
whom a judgment in ejectment is rendered may, hy paymg the costs 
before the next term, obtain a vacation of the judgment, but that be 
can hâve only one new trial as of right, one who has obtained from the 
suprême court the reversai of a judgment rendered against him In eject- 
ment, and who has had judgment rendered against him a second tïme, 
may bave suoh second judgment vacated on paying the costs, smce the 
judgment referred to in the statute is a valid judgment. 

At Law. Action in the nature of ejectment brought by Peter 
Campbell and others against the Iron Silver Mining Company. 
Heard on defendant's motion for a new trial as of right under the 
Colorado statute. Granted. 
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T. M. Patterson and Clinton Eeed, for plaintiffs. 
Wolcott & Vaile and F. W. Owen, for défendant. 

THOMAS, District Judge. ïhis is an action in the nature of 
an ejectment suit to recover tlie possession of a mining Iode. Prior 
to 1890 the plaintiffs recovered judgment in the action in this court. 
The case was submitted to the court without a jury. The judg- 
ment was reversed by the suprême court of the United States on 
writ of error on April 28, 1890, and a new trial granted. Mining 
Co. V. Campbell, 135 U. S. 286, 10 Sup. Ct. Rep. 765. The second 
trial of said action was had at the last term of this court, and 
resulted in a judgment for the plaintiffs, Peter Campbell et al., 
against the défendant mining company. Before the first day 
of this term of court the défendant paid ail the costs recovered in 
said judgment at the last term of the court, as aforesaid, and 
promptly, at the opening of the présent term, applied to the court 
to vacate said judgment, and grant a new trial therein as a matter 
of riglit, under and in pursuance of the statute of this state. Sec- 
tion 272, Civil Code 1887. Said statute reads as foUows: 

"Whenever judgment shall be rendered against elther party under the pro- 
vision of this chapter, it shall be lawful for the party against whom sucli 
judgment is rendered, his heirs or assigna, at any tiine before the first day 
of the next succeeding term, to pay ail costs recovered thereby, and upon ap- 
plication of the party against whom the same was rendered, his heirs or as- 
signs, the court shall vacate such judgment, and grant a new trial In such 
case; but neither party shall hâve but one new trial in any case as of right, 
without showing cause; and, after such judgment is vacated, the cause shall 
stand for trial the same as though it had never been tried." 

The plaintiffs oppose said motion upon the ground that the stat- 
ute does not apply to the présent judgment, and they contend 
that the statute is only applicable upon the facts herein to the ârst 
judgment; that the défendant, liaving failed to pay the costs be- 
fore the next succeeding term, after the flrst judgment was obtained, 
and then taking a new trial under the statute, has waived its right, 
and is now concluded by the terms of the statute itself. This 
contention necessarily raises and involves the question whether 
or not the intention of this statute was to give the new trial after 
a judgment regularly and rightfully obtained, or whether it was the 
intention to conclude the defeated party unless he takes his new 
trial after the rendition of a judgment, though it is erroneous, and 
subject to be set aside on motion or reversed on writ of error. In 
other words, is the defeated party bound to make his élection, and 
take his new trial as of right under the statute, or be concluded 
from doing so thereafter, although he obtains a reversai of that 
judgment, and a new trial for error of law and fact, or either? 
So far as I am advised, the suprême court of this state has not 
construed this statute in this respect. It is quite apparent that 
the intention of the statute was to adopt the common-law rule of 
granting new trials in ejectment cases as a matter of right, withtwo 
important limitations, namely, in respect to the number of trials, 
and the lime when they must be taken. The suprême court of 
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the United States, construing this statute, held that each party 
against whom, in turn, a verdict might be rendered, shall hare a 
riglit to one new trial, and also held tliat the provision is binding 
on the courts of the United States sitting in the state of Colorado. 
Equator Min. & Smelt. Co. v. Hall, 106 U. S. 86, 1 Sup. Ct. Eep. 128. 
That case was certified to the suprême court upon a division of opin- 
ion as to whether or not each party, if def eated in the action, was en- 
titled to a new trial under the statute as a matter of right; the flnd- 
ing and judgment having been for the défendant on the first trial, and 
a new trial had as of right under the statute by the plaintiff, and 
the flnding and judgment being for the plaintiff in the second trial, 
and an application by défendant for a new trial on his part as 
matter of right. The question herein was not involved in that case, 
and référence to it is only made for the purpose of showing that 
the suprême court held that each party is entitled to one new trial 
as matter of right. In the discussion of the question involved in 
that case, leading up to that conclusion, Justice Miller, speaking 
for the court, said, (106 U. S. 87, 1 Sup. Ct. Eep. 128:) 

"A title to real estate has, under the traditions of tlie common law, been 
held, in ail tlio states where the law prevailed, to be too important,— we 
might almost say too sacred,— to be concluded forever by the resuit of one ac- 
tion between the contesting parties. Hence those states which, by abolish- 
ing the fictions of the action at the coinmon law, and ■ suT)stitutiug a direct 
suit between the parties actiially claiming under conflicting titles, which, 
according to the nature of this new proceedlng, would end iu a judgment con- 
cludlng both parties, hâve found it necessary to provide for new trials to such 
extent as each state législature has thought sound policy to require. Thèse 
provisions for new trials in actions of e.1ectmcnt are not the same In ail the 
states, but it is believed that almost ail of tliem which hâve abolished the 
common-law action hâve made provision for one or more new trials as a mat- 
ter of right." 

The fair inference deducible from that opinion is that Justice 
Miller was referring to a valid binding judgment, — "a judgment 
concluding both parties," — and not an invalid judgment. An in- 
valid judgment would hâve no binding force or effect unless sub- 
mitted to by the parties, but exist only in form until the error 
was made apparent by proper judicial proceeding, and then the 
case would stand as though no formai judgment ever had been 
rendered; the judgment would be a nullity. It is fair to pré- 
sume that the statute was intended to confer some substantial 
right. If the judgment is invalid by reason of error of law or 
fact, the defeated party needs no such statute. Hé can hâve the 
judgment vacated, and a new trial by other regular methods given 
to him by the statute, the rules and the practice of the court. The 
statute, read in the light of tlie history of the ancient rules em- 
bodied therein, would seem to contemplate that, when the title 
to real property is involved, the parties litigant shall be entitled 
to hâve it twice fairly and correct! y tried before the title is fmally 
and irrevocably adjudicated. Such an interprétation would seem 
to be in harmony with the spirit and reason of the statute, inde- 
pendent of authority. There is authority, however, to sustain Uxis 
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interprétation, The statute of Mîchigan, so far as it relates to 

new trials as of right, reads as foUows: 

"The court in wliich sucli judgment Ig renderod, at any time within three 
yeai'3 thereafter, upon the application of tlie party against whom the samo 
was rondered, liis heirs, oxecutors, administrators, or assigna, and upon the 
payment of ail costs and damages recovered thereby, shall vacate such judg- 
ment, and grant a new trial tn such cause." 

In tlie case of Gilman v. Judge, 21 Micli. 372, it appeared that 
one Riopelle sued Gilman in ejectment. The case was tried twice. 
On the first trial E. obtained verdict and judgment. Upon ap- 
peal by Gilman the suprême court of Michigan reversed the judg- 
ment, and ordered a new trial. On the second trial verdict and 
judgment passed for Gilman. R. then made application for a statu- 
tory new trial, under the provisions of said Michigan statute, and 
the said circuit court vacated the judgment, and granted a new trial. 
Thereupon Gilman applied to the suprême court for a mandamus 
to compel the circuit court to vacate said order for a new triaL 
The opinion of the suprême court is as foUows: 

"The intention of the statute was, we think, to give tlie new trial after a 
judgment regularly and riglitfuUy obtained. The statute was not needed tn 
get rid of a judgment wrongfuUy and illegally obtained. If it has been 
wrongfully obtained, as by error of law or fact, it was not a légal and valid 
judgment, but subject to be reversed; and, b'iing reversed, the case stands 
the same as if no such judgment had ever been rendered. The new trial in 
question in this case is the flrst new trial under this section. The new trial 
granted by this court was not one of the new trials provided for by this sec- 
tion. The mandamus must be donied." 

The statute of New York is substantially the same as the Michi- 
gan statute, and reads as follows: 

"The court, at any time within three years after such a judgment is rendered, 
and the judgment record is filed, upon the application of the party against 
whom it was rendered, his hoir, devisce, or assignée, and xipon payment of ail 
costs and ail damages other than for rents and profits, or for use and occupa- 
tion, awarded thereby to the advei'se party, must make an order vacating 
the judgment, and granting a new trial in the action. 

A question arose similar to the one at bar in the case of Lan Ion 
V. Townshend, (Sup.) 18 N. Y. Supp. 552. This was an action for 
the recovery of real property, commenced in May, 1885. The lirst 
trial before the référée resulted in a judgment for the plaintiff, 
from which the défendants appealed to the gênerai term, and, the 
judgment being there affirmed, thence to the court of uppeals, 
where they obtained a judgment of reversai and a new trial. 
From a second judgment for the plaintiffs before a référée the dé- 
fendants again appealed to the gênerai term, and, judgment being 
there affirmed, thence to the court of appeals, which also afflrmed 
the judgment. Upon this last judgment the défendants applied 
for, and obtained, an order vacating the judgment and granting 
a new trial of right, under the statute of New York above quoted. 
The plaintiffs appealed, and the suprême court of New York, in its 
opinion, says: 

"It would appear that the defcndnnt, as a matter of right, was entitled to 
the order in question. The only valid judgment which was rendered in tho 



HIESH V. JONES. 



137 



progress of llie trial was thé last judgment, which had boeii afflrmed by tlie 
com-t of appeals, and as a matter of right the défendants were entitled to 
hâve thia judgment vacated, and a new trial ordered, upon the terms pre- 
scribed by the Code." 

By référence to 44 Hun, 561, it appears that the flrst judf^nncnt 
in Landon v. Townshend, supra, was aiïinned at the gênerai May 
rfrra, 1887, of the suprême court of the state of New York. On 
January 15, 1889, the first judgment was reversed by the court of 
appeals. See 19 N. E. Eep. 424. December 1, 1891, the second 
judgment was alHrmed in the court of appeals. 29 N. E. Eep. 71. 
Aftor December 1, 1891, application was made to vacate and set 
aside the second judgment within three years after the second 
judgment was rendered. It therefore appears that the applica- 
tion for a new trial as of right was made more than four years 
atter the rendition of the first judgment; the statuts of the state 
flxing three years as the limit. This case seems to be directly in 
point that the flrst judgment, being invalid and reversed, was not 
to be taken into considération on the application for the vacation 
of the second judgment and a new trial under the statute, but 
that the party against whom the second judgment had been ren- 
dered had the right, within the statutory period after the rendi- 
tion of a valid judgment, to a new trial, on complying with the 
stattite respecting the requisite payment of costs, etc. 

Under the Kentucky statute providing that "not more than two 
new trials shall be granted to the same party for the same cause," 
the suprême court held, in the case of Burton v. Brashear, 3 A. K. 
Marsh. 276, (marginal,) that "if a judgment is reversed <m error 
in the court below, and remanded for further proceedings, it is not 
to be counted as a new trial, and thus restrict the inferior court 
to granting only one more new trial." See, also, Beckman v. Eich- 
ardson, 28 Kan. 648, Butterfield v. Walsh, 25 lowa, 263, and Deery 
V. McClintock, 81 Wis. 195, 204, as bearing to some extent upon the 
question herein involved. Had the first judgment in this case been 
afflrmed by the United States suprême court, a différent question 
would hâve been involved. No authorities hâve been cited on 
the argument in opposition to the views herein expressed. It fol- 
lows that defendant's motion must be granted, and it is so ordered. 



HIRSH V. JONES et al. 

(Circuit Court, N. D. Texas. May 19, 1893.) 

No. 4G9. 

CoRPOUATroïTS— MiscONDrcT OF Opficers— Remédies of Stockhoi.ders. 
A stoekholder in a corporation cannot maintain an action at law against 
the ofiicers and directors thereof to recover damages for willful waste 
of the assets, whereby the value of his shares was decreased, and he 
became liable to an assessment thereon, and his remedy must be sought 
In equity. 
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2. Fbdbbal Courts— Practice—Repobmation of Pi.eadisgs. 

When a party brings an action at law in a fédéral circuit court upon a 
cause of action wliich is maintainable only in equity, the court, on sus- 
taining a demurrer, cannot allow him to reform liis pleadings so as to 
proceed In equity, but will dismiss tlie action. 

At Law. Action by Jacob Hirsh, a shareholder in a national 
bank, against W. Goodrich. Jones and others, offlcers of said bank, 
for damages for willful waste of tbe assets of the bank, by wliich 
his stock became liable to assessment, and decreased in value. On 
démarrer to the pétition. Demurrer sustained, and case dismissed. 

A. M. Monteith, for plaintiff. 
Alexander & Campbell, for défendants. 

Before McCORMICK, Circuit Judge, and RECTOR, District 
Judge, 

McCORMICK, Circuit Judge. This is an action at law, by a 
shareholder in a national bank, against the offlcers and directors of 
the bank, claiming against them damages for willful waste of the 
assets of the bank, by which his stock became liable to assessment, 
and decreased in value, détails of which are given in the pétition. 
Défendants demur. The demurrer is gênerai and spv^i'lal. We 
hâve, with some care, examined the authorities cited by each parry. 
We do not deem it useful to review the authorities. We consider 
the gênerai demurrer to the jurisdiction well taken. In our view, 
the authorities are uniform in support of the proposition that where 
the cause of action aiïects ail the interests of the corporation, as 
such, the corporation is the proper party to sue, and on its refusai 
to sue, or falling under the control of those liable to the suit, and 
thus not to be trusted to bring and conduct the action, the iujured 
stockholder has his remedy in equity, and must seek it in that ju- 
risdiction. Cook, Stock. & S. 701, 734 ; Kendig v. Dean, 97 U. S. 423 ; 
Dewtag V. Perdicaries, 96 U. S. 193; Dodge v. Woolsey, 18 How. 341; 
Conway v. Halsey, 44 N. J. Law, 4C2. 

Plaintiff asks, in his pétition, that, if the court should hold that 
his remedy is in equity, he hâve leave to replead, make the neces- 
sary parties, and proceed in equity. It may be conceded that he 
has shown such a case as would hâve been considered a compliance 
with rule 94, or excused compliance with it, (though we do not so 
construe his i)leadings,) and yet correct practice, if not want of 
power, would forbid taking such action. WTiere suits hâve 
been properly brought in a court of a state wherein the two juris- 
dictions of law and chancery are blended, and thèse cases, or nu- 
merous such cases, affecting the same plaintiff and same subject- 
matter hâve been properly removed to the circuit court, this court 
will take such orders, and so adjust the parties and the pleadings, 
as to give ail parties the adéquate relief. When, however, a par- 
ty brings an action at law in the circuit court on a cause of action 
which this court can consider only in equity, ail that he can ask, 
on a demurrer being sustained on that ground to his pétition, is 



SIOUX NAT. BANK ». NORFOLK STATE BANK. 139 

that it may be dismissed witliout préjudice. We therefore adjudge 
that the demurrer be sustained, and that tbe plaintiff's action be 
dismissed, without préjudice. 



SIOUX NAT. BANK v. NORFOLK STATE BANK et al 

(Circuit Court of Appeals, Eightli Circuit May 16, 1893.) 

No. 189. 

DeCEIT— FrAUDULENT RePHESKNTATIONS— MaTBRIAL INDUCE5IENT. 

In an action to recover for false représentations made by défendant as 
to tlie fmanclal condition of a mercliant, wliereby, plaintifC allèges, he 
was induced to make loana to such merchant, resulting In losses, It is 
not a défense that plaiutiff also made some otlier examlnation and in- 
quiries, for tlie action miiy be maintaincd if tlie false représentations 
were <i niaterial, though not tbe sole, inducement to maliing the loans. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraslia. Eeversed. 

W. L. Joy, A. L. Hudson, A. F. Call, and C. L. Joy, for plaintiff 
in error. 

W. M. Eobertson, P. P. Wigton, and George L. Whitham, for de- 
fendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. Tliis was a suit which was flled in 
the circuit court by the Sioux National Bank, doing business in the 
state of lowa, against the Norfolk State Bank, a corporation of Ne- 
braska, and R. A. Stewart and C. B. Burrows, wherein the plain- 
tifE charged, in substance, that it had been induced, by false and 
fraudulent représentations made by the défendants as to the means, 
commercial standing, and crédit of one W. W. Marple, to loan to 
said Marple a large sum of money, to wit, |15,000, which had even- 
tually been lost in conséquence of the loan. 

The complaint alleged, in substance and in légal effect, that the 
représentations complained of were contained in a letter that had 
been written by the président of the Norfolk State Bank to the 
Sioux National Bank on June 11, 1890, and that other représenta- 
tions of a similar nature had been made orally by the offîcers of th(? 
Norfolk State Bank, and that such représentations, both oral and 
written, were false, and were made for the fraudulent purpose of 
giving to Marple a sufficient crédit with the Sioux National Bank 
to enable him to bcrrow of that banlc enough money to pay his in- 
debtedness to the Norfolk State Bank, of which he was at the 
time a customer and debtor. The answer that was filed by the 
défendants denied ail of the allégations of fraud. There was a 
trial before a jury, and a verdict in favor of the défendants. 

In the course of the trial the plaintiff offered in évidence the let- 
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ter aboyé referred to, of date June 11, 1890, and also offered testi- 
iBony tending to show that before any money was loaned to Marple 
some oral représentations had been made to the plaintilï by the de- 
fendant bank's cashier, touching the solvency of Marple, his re- 
sponsibility, and commercial standing. In the course of the trial 
it also transpired that Marple had resided for some years at Nor- 
folk, Neb., where the défendant bank is located, before the alleged 
f aise représentations were made, and that he had done business there 
as a dealer in cloths and gentlemen's furnishing goods, and had 
been a customer of the Norfolk State Bank, and owed it a considér- 
able sum of money; that at the time the aUeged false représenta- 
tions were made Marple was about to transfer his business to Sioux 
City, lowa, where the plaintifE bank is located; and that the loans 
made by the plaintifE on the strength of the alleged représentations, 
were made immediately after Marple had transferred his business 
to Sioux City. 

There was also évidence which tended to show that the plaintiff's 
assistant cashier had on one occasion gone through Marple's estab- 
lishment, after his removal to Sioux City, and had looked over his 
stock, but that this visit and examination was not made until after 
considérable advances had been made to Marple. It was further 
shown that, about the time that Marple removed to Sioux City, the 
Sioux National Bank had written to the Norfolk National Bank, 
another bank located at Norfolk, Neb., making inquiries relative to 
the financial condition of Marple, but what information was ac- 
quired from that source the record does not disclose. The plain- 
tiff's ofiicers gave évidence tending to show that they would not 
hâve made the loans in question but for the oral and written repré- 
sentations of which they complain; and that at the time the loans 
were made Marple was practically insolvent, although he had been 
represented by the défendants to be worth about |15,000. In this 
condition of the record, the circuit court, among other things, 
charged the jury as foUows, and its action in that regard is assigned 
for error: 

"Now, what are the facts about thla letter? Assuming everj'thing that Is 
stated there is false, and that the défendant knew them to be false, and made 
them for the spécifie purpose— that is, the alleged fraudulent purpose — of en- 
abling Marple to procure the monej'; even assuming that ail that is trae,— 
did the Sioux Oity bank rely solely upon the letter and alleged déclarations 
when the money was advanced to Marple, or did they resort to other sources, 
or did they write to any other bank in order to make inquiries about the 
tïnancial standing of Mr. Marple in Norfolli, where he had been doing busi- 
ness, and rely in part on what others. stated? Did they go Into the busi- 
ness house of Marple and look over the property in order that they might 
be satisfled from an inspection of the business, and rely in part on those 
déclarations and their own knowledge of what they saw and heard at the 
place of business of Marple? If they did, tlien tlie party would not be 
liable, even If ail was said by Mr. Stewart that is clalmed on the other 
side, aud what Is contained in this letter." 

In giving this instruction, which is in substance a direction that 
the plaintilï could not recover unless the written and oral repré- 
sentations complained of were the sole inducing cause of the loans 
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to Marple, we think that the learned trial judge committed an error 
wMch was not cured or qualifled by any other portion of the charge. 
It is well settled that a false représentation may entitle a party 
to maintain a suit even though it was not the sole cause of the 
bargain or transaction out of which the injury arose. It is enough 
to entitle a plaintiff to recover if the false représentation complained 
of was a material inducement to the contract or transaction which 
occasioned the injury, although there may hâve been other co-oper- 
ating iuducements. Saiïord v. Grout, 120 Mass. 20-25; Matthews 
V. liliss, 22 Pick. 48--52; Cooley, Torts, (2d Ed.) 587, and citations. 

Counsel for the défendant in error hâve made no attempt in this 
court to sustain the action of the circuit court in giving the instruc- 
tion above quoted. They insist, however, that the error complained 
of was not prejudicial, for the reason that there was no évidence 
tending to establish the alleged fraud, and that the case should 
hâve been withdrawn from the jury. With référence to that con- 
tention, it is sufficient to say, that we hâve gone over the testimony 
which is preserved in the record, and that we fully agrée with the 
trial court in holding, that the case is one, especially upon the issue 
of fraud, which should properly be determined by a jury. 

For the reasons above indicated the judgment is reversed, and 
the cause is remanded to the circuit court, with directions to grant 
a new triaL 



MORNING JOURNAL ASS'N t. SMITH. 

(Circuit Court of Appeals, Second Circuit. July 20, 1892.) 

No. 79. 

State Statutes as Rules op Décision — Action bt Married Woman. 

The provision of Code Civil Proc. N. Y. § 450, that the husband shall 
not be a necessary or proper party to an action for damages to the person, 
estate, or character of bis wife, being, under Rev. St. § 721, a rule of dé- 
cision In trials at conimon law in the United States courts held in the 
Btate of New York, ai^plles to an action brouglit in such a court by an 
allpn married woman against a '.'orporatlon of the state for libel, and she 
need not joln her husband, nor sue by prochein ami. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by Juliette C. Smith against the Morning 
Journal Association for libel. Défendant demurred to the com- 
plaint. The demurrer was overruled. Défendant brings error. 
Afflrmed. 

John R. Dos Passos, (Dos Passos Bros., on the brief,) for plain- 
tiff in error. 

George F. Harriman, (Harriman & Fessenden, on the brief,) for 
défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PER CURIAM. This is a writ of error from an order of the 
«ircuit court for the southern district of New York, which over- 
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ruled the defendant's demurrer to the plaintiff's complalnt. The 
plaintiff, a married woman, and subject of Great Britain, brought 
in the United States circuit court an action for libel against tke 
défendant, a corporation of the state of New Yorli. The statute 
of the state of New York (Code Civil Proc. § 450) provides that the 
husband is not a necessary or proper party to an action to recover 
damages to the person, estate, or character of his wife, and ail sums 
that may be recovered in such actions shall be the separate property 
of the wife. ïhe defendant's point upon the demurrer is that an 
alien married woman cannot maintain an action at common law 
in the United States circuit court for either of the districts of New 
York without joining her husband, or suing by her prochein ami. 
It may be remarked that upon the face of the complaint it does 
not appear that the husband of the complainant was living when 
the suit was commenced, but we do not place a décision upon that 
ground, because we are of opinion that an averment that the 
complainant was a married woman would not create a defect of 
parties. Section 721 of the United States Revised Statutes pro- 
vides as follows: 

"The laws of the several states, exeept where the constitution, treaties, 
or statutes of the United States otherwise require or pnivide, shall be re- 
garded as rules of décision. In trials at common law, in the courts of the 
United States, in cases where they apply." 

The New York statute is applicable to any married woman, 
whether alien or citizen, who becomes a plaintiff in the courts of 
that state. Such statutory modifications of the common law in 
regard to the rights of husband and wife as plaintiffs in actions 
at law in the courts of a state are applicable also in the United 
States courts for such state, if not in consistent with the laws 
of the United States, or with the duties which belong to its judges 
and courts, and the powers with which they are clothed. This 
state statute is applicable in actions at common law in the courts 
of the United States held within the state of New York. 

The order of the circuit court is alHrmed. 



In re STARR et al. 
(Circuit Court, D. New Jersey. June 3, 1893.) 

1. BANKRTJPTCV — SUPERVISOBY JuRISDICTION DP CllîOUIT COURT — ClHCDIT 

Courts of Appbal. 

The gênerai supervisory jurisdlction conferred by Rev. St. § 4986, upon 
the circuit courts over causes and questions arising in the district courts 
in bankruptoy cases was not trausforred to tlie circuit courts of appeal 
by the judiciary act of March 3, 1891, but still remains with the circuit 
courts. 

S. Sa.\ibt-Gomposition — Delat of Creditor. 

Where a creditor of a banknipt does not présent his proof of debt to the 
committoe, or demand composition notes, until after final distribution 
among the credltors who complled with the terms of the composition, 
and the delay is not caused by mère oversight or neglcct, but bj the "be- 
lief and promise" that the claim should be paid in full, he is not entitled 
to any relief. 
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In Bankruptcy. Sur pétition of the executors of Isaac S. Water- 
man, deceased, for review of the decree of the district court made 
in this niatter May 5, 1891. Affirmed. 

H. A. Drake, for petitioners. 
A. G. Richey, for respondents. 

ACHESON, Circuit Judge. In fonn and substance this is a péti- 
tion for review under section 4986, Eev. St. U. S. which confers on 
the circuit court gênerai supervisory jurisdiction over cases and 
questions arising in the district court in bankruptcy. This juris- 
diction is diiïerent from the appellate jurisdiction given by section 
4980. Coit V. Eobinson, 19 Wall. 274. This appellate jurisdic- 
tion under section 4980 was transferred to the circuit court of ap- 
peals by the act of March 3, 1891, establishing those courts. This 
was recently decided by the circuit court of appeals for the third 
circuit. Dufl t. Carrier, 55 Fed. Kep. 433. But, in my opinion, 
the gênerai supervisory jurisdiction in bankruptcy under section 
4986 was not so transferred, but remains in the circuit court. This 
case, therefore, is properly hère, and is to be decided on its merits. 

A very careful examination of the record has brought me to the 
conclusion that the petitioners hâve no just cause of complaint 
against the committee of creditors under the composition. If the 
petitioners did not receive their pro rata share of the fund, they 
hâve only themselves to blâme. They did not présent their proof of 
debt to the committee, or demand composition notes, until late in 
the fall of 1883, after the final distribution had been made among 
the creditors who had complied with the terms of the composition. 
Nor was this failure to act the resuit of oversight or simple neglect. 
Mr. Barr, the gênerai manager for the executors of Waterman, dis- 
tin ctly testifies that the reason for the delay in presenting the claim 
was "the belief and promise [made by Starr, Jr.] that it should be 
paid in full." The petitioners then delayed necessary action in 
the expectation that they would fare better at the hands of the 
bankrupts than the creditors who came in under the composition. 
The account made ont by Mr. "Weckerly, the représentative of the 
committee, and verified by his oath on February 12, 1884, and which 
the district court, after investigation, approved, has not been suc- 
cessfuUy impeached. Nor am I able to discover any error in the 
decree of the district court hère complained of. Therefore, now, 
this 8d day of June, 1893, the decree of the district court in this 
matter, made on May 5, 1891, is afflrmed. 



VERMONT FARM MACH. CO. v. GIBSON, (two cnses.) 

(Circuit Court of Appeals, Second Circuit. Jime 12, 1803.) 

1. Patents for Inventions— Anticipation — Water-Ssai.ed Cheaming C'ans. 

Letters patent No. 187,510, is.sued Februai'y 20, 1877, to William Cooley, 

for "a process of treatiiig milk for raisin? cream by soaling witli water 

and air tbe cover appHed dlrectly to the vussel containlng the millî," was 
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not anticipated by earller patents for coolers for preserving mllk, butter, 
etc., whlch had no water-sealing îdea, or by the Garrard patent. No. 
59,993, of September 10. 1867, whicb showed the nearest approach to the 
Oooley invention, and did produce water-sealing by a cover applled to 
the water tank, instead of separate covers applied to each can containod 
therein. 50 Fed. Rep. 423, afllrmed. 
2, Samb. 

Letters patent No. 321,340, issued June 80, 1885, to Francis G. Butler, 
for an improvement in creaminî? cans, consisting substantially of the 
Cooley can having its cover raised somewhat from the top of the can by 
internai supports, so as to permit vegetable odors in the milk to pass 
off and be absorbed by the water, was not anticipated elther by the Gar- 
rard patent, or by the Tlmby patent. No. 180,902, of August 8, 187G, for 
an Improved apparatua for manufacturing solar sait. 

S. BAMB — LiCEKSE — RiGHTS OF PuRCHASEB. 

A purchase of a creamery from the owner of the Cooley patent, with 
cans for raising cream by his process, gives the purchaser no rlght to prac- 
tice the process by another wator-seaUng creamery purchased from a dif- 
férent maker. 50 Fed. Rep. 423, affirmed. 
4. Same — SuiTS FOK Infrtngbment — Stipulations — Appeal. 

Two suits were brought by plaintifiC against défendant for infringement 
of two patents relating to the same subject-matter, and a stipulation 
was flled that évidence taken in either case might be used tn the other. 
Plaintiff introduced in one case a certain patent, for the purpose of ex- 
plaining a prier décision in regard to the patent sued on, but no testimony 
was given in relation to such patent, and it was not mentloned in the 
pleadlngs of either party. EeU, that the stipulation did not authorize de- 
fendant, in the appellate court, to rely on this patent as an anticipation 
in the other case. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Vermont. 

In Equity. Thèse were two suits by the Vermont Farm Machine 
Company against Hugh G-. Gibson for infringement of two patents. 
In one of the cases an injunction was heretofore granted. See 46 
Fed. Eep. 488. There were final decrees for complainant, (50 Fed. 
Eep. 423,) and défendant appeals. Affirmed. 

Wm. Edgar Simonds, for complainant. 
Geo. G. Frelinghuysen, for défendant. 

Before WAiLACE, LACOMBE, and SHIPJIAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The Vermont Farm Machine Com- 
pany brought before the circuit court for the district of Vermont 
two suits in equity against Hugh G. Gibson, an inhabitant of said 
district, which were respectively founded upon the alleged in- 
fringement of two letters patent, viz. No. 187,516, dated Febniary 
20, 1877, to William Cooley, for a new process of raising cream 
from mUk, and No. 321,340, dated June 30, 1885, to Francis G. But- 
ler, for an improvement in creaming cans. Thèse appeals are from 
final decrees of the circuit court in said suits in favor of the com- 
plainant for perpétuai injunctions, and for costs and for the sums 
which the parties had agreed upon as nominal damages; the com- 
plainant waiving other damages, and also a recovery of the defend- 
ant's profits. The bills in equity were brought in 1891, and did 
not originally aver that Gibson was an inhabitant of the district 
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of Vermont, whereupon the défendant demurred to the jurisdîction 
of the court in each case, upon the ground that tinder the act of 
August 13, 1888, the bill must affirmatively appear to hâve been 
brought in the district of which the défendant is an inhabitant. 
Subsequently the respective counsel signed stipulations which were 
duly flled in the derk's office. Each stipulation stated that the 
"bill of complaint shall be, and hereby is, amended by inserting 
immediately after the words 'ïïugh G-. Gibson, of Newbury, in the 
State of Vermont,' the veords 'and an inhabitant of the district 
of Vermont.' " The defendant's flrst point is that the circuit court, 
which had overruled the demurrer, without knowing that thèse 
stipulations had been filed, erred in so doing. The stipulations 
which provided that the bills not only should be, but were, amended, 
render examination of that point unnecessary. The improvement 
described in the Butler patent is so closely related to the apparatus 
and process of the Cooley patent that it is proper to include an 
examination of each patent in one opinion. 

The nature and the advantages of the improved process of the 
Cîooley patent were clearly stated in the spécification of the patent 
as foUows: 

"The ordinary mode of ralsing cream Is with open pans, elther shallow or 
deep, aiid tlien by hand labor skimming the cream from tlie surface aft.er tlio 
milk lias stood, say, from tl)lrty-six to forty-eight hoiirs. Thls mode is open 
to sevcral serloas objections, among which may be named the exposure of 
the milk to the atmosphère, from which it attracts Insects. and absorbs gases 
and odors often very deleterious, and from which It coUects and retains 
dust and dirt floating in the air; the agitation of its surface from wind and 
other causes; the great length of time required to raise the cream; the uu- 
avoidable lack of uniformity in the quallty of the cream, and, conscquently, 
in the butter made from it, becauso of the varions subtle and invisible at- 
mospherlc causes wliich tend to taint, acidify, or otherwise vitiate It; the 
positive and direct exposure to ail the sudden changes — electrical, thermal, 
and otherwise — of the atmosphère; and the necesslty of having pans enough 
to hold the milk of two or more days' milking. When milk is set in open ves- 
sels which are cooled by water undemeath them, it being at a lower tempér- 
ature than the surrounding atmosphère, and being, as is well known, a ready 
absorbent of odors and taints, It will absorb from the air by condensation 
the moisture contained in It, together with Its impurities. By my présent in- 
vention I water-seal the can or other vessel containing the mUk to be treated, 
whereby ail possibllity of the entrance into It of foreign matter, gases, or 
cdors is prevented; and when I wish to bring the whole to a uniform tem- 
pérature, to any degree desired, I then submerge this vessel entirely In wa- 
ter of the required low degree. The efCect of thèse two steps of the opération 
Is the production of a better quallty and of an increased quantity of cream, 
and in a far less perlod of time than usual; the securing of a uniformity 
of quallty ail the year round; great economy In time, apparatus, and expense; 
a superiority in the skimmed milk; the production from the cream thus raised 
of a butte*r having not only a better quaUty, but also a better keeping prop- 
erty; and the capacity of the remalning milk, technically called 'skimmed 
milk,' of producing a better character of cheese. My invention can be 
very simply and cheaply practiced, and by very simple means,— such, for In- 
stance, as a tank or vessel, B, for holding water; a pan or can, (or cans,) 
A, preferably cylindrical, for holding the milk, provided with a removable 
cover, C, shaped similarly to an ordinary tin pan, and placed upside down on 
top of the pan, A, and held down by an appropriate weight or fastening; 
ttie overlapping or flarlng sides of the cover leaving an angular space her 
Iween such sides and the vessel, A. No packing Is required to make this 
v.56F.na 3—10 
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cover water-tight when the water is high enough in the tank, B, to reach up 
to or a little above the lower edge of the cover, because the air in this annu- 
lai" space is then unable to rise and escape, and remains there, thus making 
a perfect air packing, and the whole can Is thus simply but completely water- 
sealed. The water-sealing is a distinct thlng from submerging; and, if the 
water be no hlgher than Is pxifRclent tlms to seal the cover, ail the advantages 
due to the exclusion of tlio outer atmosphère and atmospheric effects are com- 
pletely attained, aud a m-arei- approximation Is alao made to au equallzation 
of the temperatitte of the contents of the can than by any other method 
knoTMi to me." 

The first claim of the patent, which is the only one said to hâve 
been infringed, is for water-sealing, and not for submerging, and 
is as follows: 

"(1) The process of treating milk for ralsing cream by seallng vrith water 
aud air the cover applled dlrectly to the vessel containing the milk, substan- 
tially as set forth." 

The process which consists in water-sealing each separate can of 
milk by immersing the can in a tank of water which is high 
enough in the tank to reach up to or a little above the lower edge of 
the cover which overlaps the sides of the can, thus making an ait 
packing in the annular space between the sides of the cover and the 
can, has been very generally introduced into the creameries of the 
north, and has helped to make the manufacture of butter upon a 
large scale successful. The attempt, by immersing cans in water, 
to cool milk in large quantities, and to keep it in proper condition 
of température .while the cream rises, was made before the date 
of the patent in suit, and the results of two of the différent at- 
tempts are described in letters patent No. 182,700, dated September 

26, 1876, to Dexter Pettingill, and No. 184,062, dated November 
7, 1876, to William Cooley. Milk-cooling cans were also invented, 
and are described in letters patent No. 59,993, dated November 

27, 1866, to William Garrard; to John Buckley, No. 68,696, dated 
September 10, 1867; and to J. P. Hawkins, No. 140,919, dated July 
15, 1873. The tnner milk can of the Pettingill device was closed 
by an ordinary cover. The space between the inner can and the 
outside box was fiUed with water. Above the box, and hinged 
thereto, was an ice box, with perforated bottom, which was closed 
by a lid. The melted water from the ice box dropped upon the 
lid of the milk can, and a water pipe near the top of the can cou- 
ducted the waste water from the box. 

In the Cooley device of 1876, there is a flange around the upper 
edge of the inner milk can, to form a seat for a rubber packing 
upon which the lower side of the edge of the can cover rests. By 
means of an air pump, detachably connected with à hole in the 
center of the cover, tlie air in the can is pumped out, forming a 
vacuum above the milk. The object of the rubber packing is to 
prevent the subséquent introduction of air into the can. In neither 
device was any attempt made to seal the can with water or with 
air. The object of each invention was to cool the milk, but the 
idea of the formation of a water-seal did not enter into either im- 
provement. In the Buckley and the Hawlcins cans and in the un- 
patented cans of John C. Pennington there is the same absence of 
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the principle of the patent in suit. The Morandi patent of 1868, 
for an improved cooling apparatus, and tb.e Cotton patent of 1858, 
for a préserve can, liare no relation to the Cooley creamery. 

The Garrard invention had a water-sealing idea, and therefore 
is the nearest approach to the Cocley invention of 1877 of any of 
the alleged anticipatiug devices. It was a cooler for preserving 
milk or butter or other articles, and consisted, in gênerai, of a ves- 
sel or tank fltted with a lid, and forming a water chamber. The 
lid fitted into this vessel by a flange which made a Avater-tight 
joint by dipping into the water in the vessel. A smaller vessel 
containing the milk was placed in the tank. The cover was not 
the cover of the milk can, but of the tank. In the water-sealing 
apparatus of Cooley, the cover is applied directly to each can, and 
only that portion of air which fills the annular space between the 
cover and the sides of each can cornes in contact with the milk. 
If the Garrard cover should only be relied upon in a Cooley cream- 
ery, which may contain 12 or 16 cans, the bénéficiai results of air 
exclusion would be much diminished. Besides, the size and weight 
of the Garrard cover would render its \ise in such a creamery im- 
practicable. But the défendant says that, even if the air-tight 
joint of Garrard was not a joint for each can, but for the tank 
which contained the cans, it suggested the Cooley improvement, 
and deprived it of the character of invention. The Garrard cooler 
was simply for cooling milk or butter. It was not for a creamery, 
whose needs differ very much from those of a mère cooling ap- 
paratus, because for the purity of the butter the milk in each can 
in a creamery must be kept so far as is possible out of contact 
with the odors and beat of the milk in other cans. When Cooley 
ascertained that his attempt in 1876 to bottle up the milk entirely 
was too expensive for practical use, and that a cover for the entire 
tank was inadmissible, because of the danger that the milk in each 
can might become contaminated, and that in a creamery it was 
indispensable that each can should be sealed, but sealed as simply 
as possible, and that a water and air seal combined simplicity and 
eificiency, his process which carried thèse principles into efEect was 
the work of an inventor. 

In 1883, Gibson bought from the complainant a creamery con- 
taining four cans, which were made under the patent in suit. This 
creamery he discarded, reserving nothing but the wooden exterior 
of the tank, into which the Barden Automatic Cream Separator 
Company put a métal lining, six cans, and six Butler covers. It 
is claimed that the sale by the complainant of its four-can cream- 
ery was a license to use the patented process. It was such a li- 
cense in connection with the apparatus and its necessary repairs, 
but not to use the process in connection with a new, différent, and 
enlarged creamery or number of creameries. The infringement of 
the first claim of the Cooley patent by the use of the new creamery 
admits of no extended discussion. 

So much of the Butler invention as appertains to this case was 
said in the spécification to consist "in a milk-setting vessel 
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adapted for raising cream by sealing in water, having an over- 
hanging cover and internai supports for raising tlie cover slightly 
above tlie vessel." The construction and advantages of this cover 
are thus described: 

"Q la a flaring and elevated cover for the milk vessel, Its top being ©le- 
vatod somevvliat above the top edge of the vessel by means of supports or 
rests, r, r, inside the cover. Thèse supports may be simply bent wires at- 
fixed to the cover, or they mlght be projections on the top of the can itself, 
This acts as a deodorizer for carrying off the taint or odor of vegetables 
vs'hich may havo been fed to the cows; and when the wholo is water-sealed 
by Immersing the vessel and its secured cover under water this raised cover 
allows the gases and animal beat to pass freely f rom the milk into the water, 
while at the same time sealing the milk from the outer atmosphère. With 
this raised cover I flnd I can work the creamer with about 5 degrees higher 
température than without It, and can raise cream In less time, because the 
cooling effect of the water Is more dlrectly upon the milk." 

The claims which were infringed are the 2d, 5th, 7th, and 8th, 
and are as follows: 

"(2) A milk-setting vessel, adapted for raising cream by sealing in water, 
having an ovei-hanging cover and internai supports for raising the cover 
slightly above the vessel, as and for the purposes set forth." "(5) A milk- 
setting vessel, adapted for raising cream by sealing in water, having au 
overhanging cover, and the supports for raising the cover sligiitly above the 
vessel, as and for the purposes set forth." "(7) A millc-setting vessel, adapted 
for raising cream by standing in water, and having supports for a raised 
cover, provided with a cover adapted to be held raised above the vessel by 
means of such supports, but with its lower edge below the top of the ves- 
sel. (8) A milk-setting vessel adapted for raising cream )iy standing in 
water, and having supports for a raised cover, provided with a cover adapted 
to be held raised above the vessel by means of such supports, but with its 
lower edge below the top of the vessel and to dip Into the water surroimd- 
ing the vessel." 

Expérience proTed that if the niUk in a can of a Cooley creamery 
had derived an unpleasant odor from the substances upon wMch 
the cows had fed, and the can was hermetically sealed, the butter 
would be injuriously affected; but it was ascertained that, if ex- 
halation was permitted, the water would absorb the odors with 
which the milk was affected, without otherwise influencing or 
or changing the qualifies of the milk. Butler first made this dis- 
covery permanently useful by his raised cover, which permitted 
this ejdialation, and relieved the milk from odor or taint without 
the introduction of external air. The Garrard cooler is again 
relied upon as an anticipation, but, in addition to what bas been 
previously said, its cover had no supports on the inside of the 
cover, or projections on the vessel containing the milk, which are 
the distinctive features of the Butler patent. The défendant in- 
troduced as an anticipation letters patent No. 180,962, dated Au- 
gust 8, 1876, to Théodore E. Tlmby, for an improved apparatus for 
manufacturing solar sait. In the manufacture of "solar sait" the 
brine is exposed in vats to the action of the sun and wind, which 
are covered by movable sheds during rains. Timby's cover was 
made of opaque material, with an upper surface of dark color, so 
as to absorb a large amount of solar beat. To prevent the dis- 
placement of the heated air by cooler currents of wind, the cover 



AMERICAN CABLE RY. CO. V. MAYOR, ETC. , CITY OF KEW YORK. 149 

was made with inclined sides, so as to deflect the wind. The cover 
was elevated somewhat by corner posts extending above the sides 
of the vat for the purpose of allowing air to enter and impinge 
obliquely upon the lower surface of the cover, and to be deflected 
upon the surface oî the brine. It seems unnecessary to enlarge 
upon the dissimilarity between a brine vat with the Timby raised 
wind and air cover and a Cooley creamery with the Butler cover. 

The patent to John G. Cherry, No. 219,910, dated September 23, 
1879, was introduced by the complainant in rebuttal in the case 
upon the Cooley patent, in explanation of the record in Boyd v. 
Cherry, 4 McCrary, 70, 50 Fed. Kep. 281. No testimony was given 
in regard to this patent by any one, and it was not mentioned in 
the pleadings of either party. By stipulation testimony taken in 
either of the cases could be used in the other of said cases. Under 
this stipulation the défendant claims that the Cherry patent may 
be used in the case upon the Butler patent as an anticipation. It 
is apparently a fact, though the fact is not proved by compétent 
évidence, that the Butler application antedated the Cherry appli- 
cation. It was not the intention of the stipulation that a patent 
offered for one purpose by the complainant in one case could be 
used by the défendant in the other case as an anticipation, with- 
out an amendment of the pleadings, and without a scintilla of tes- 
timony by which the complainant could be warned so as to offer 
seasonable testimony in regard to the history and character of the 
alleged anticipation, before the record reached the appellate court. 
We therefore do not give attention to the Cherry patent. 

The decrees of the circuit court are afflrmed, with costs. 



AMICRICAN CABLE RY. CO. v. MAYOR, ETC., OF CITY OF NEW 

YORK et al. 
(Circuit Court, S. D. New York. June 7, 1893.) 

1. Patents for Inventions— Invention— Combination— Cable Railwats. 

Claim 6 of letters patent No. 271,727, issued February 6, 1883, to Daniel 
J. îliller, and covering a device for raising a horizontal section of tlie cable 
in a cable railway, so that the same may be seized by the gripper, the re- 
suit belng attained by mounting two of the carrying pulleys on hinged 
frames, and Connecting them by a rod or chain, so that both may be 
raised simultaneously, shows a uew combination of old éléments produc- 
ing a new and useful resuit, aud is therefore valid. 

2. Same — Inpringhment. 

There is nothing to limit the patent to use In a tunnel, and Infringe- 
ment is not avoided by the fact that the invention is applled above the 
plane of the rails on a surface or elevated road, or by the fact that de- 
fendants, while raising two pulleys by substantially the device of the 
patent, also raise other pulleys at the same tlme, thus elevating a longer 
section of the cable. 
8. Same — Assionments— Proof op — Cbbtified Copies. 

A certifiod copy of the assignment of a patent is stifficient, prima facie, 
to show title in the assignée. 

In Equity. Bill by the American Cable Kailway Company 
against the mayor, aldermen, and commonalty of the city of New 
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York and the city of Brooldyn for infringemeut of a patent. On 
flinal hearing. Decree for complainant. 

Charles H. Williams, Edward W. Cady, and Daniel H. DriscoU, 
for complainant. 

Francis Forbes and William N. Dykman, for défendants. 

COXE, District Judge. This is an action of infringement of let- 
ters patent, No. 271,727, granted to Daniel J. Miller, February 6, 
1883, for improvements in tbe construction of cable railways. The 
patent is now owned by the complainant. Tlie portion of the in- 
vention involved in the présent suit relates to a combined cable 
support and cable lifter so arranged that horizontal sections of 
the cable can be raised suiïiciently to be received into the gripper 
at any desired point. The puUeys which carry the cable are also 
used as lifters, two of them being mounted on hinged frames and 
connected by a rod or chain at points along the road where it is 
necessary to pick up the cable. When the- frame of one puUey is 
raised by any suitable lifting device the other rises simultaneously, 
thus elevating the section of the cable between the two puUeys 
so that it can be conveniently grasped by the gripper. The sixth 
is the only claim involved. It is as foUows: 

"(G) Tho two carrytng puUeys D D, mounted and hinged, wlieu connected 
by a cliain or rod, as shown, to insure their being simultaneously raised, for 
tlie pnrpose specifled." 

The défenses are lack of novelty and invention, noninfringement 
and détective title. 

The proposition that Miller was the first to raise a horizontal 
section of a moving railway cable up to the plane of the gripping 
apparatus was clearly established at the argument. Did it re- 
quire invention to do this? 

The useful feature of the device is that it holds the cable in 
a level position so that the gripper can seize it at any point be- 
tween the puUeys, thus preventing wear and tear and avoiding 
many other disadvantages fuUy described by complainant's expert 
witness. In prior structures, the cable, being raised by a singh* 
puUey, fell away in angular sections from either side of the pulley 
and could be engaged by the gripper at one point only. The bene- 
fits derived from the patented apparatus are obvions, especially 
where, as in défendants' railway, the grip is so large — the gripping 
pulleys being three or four feet apart — that it can only operate 
on the cable when in a horizontal position. 

It is said that what Miller did was a simple change witliin the 
sphère of the sldlled mechanic. Simple it undoubtedly was, but 
the idea never occurred to any of the myriad of mechanics and 
inventors who, for many years, hâve made the improvement of 
cable railways their distinctive work. The idea underlying most 
of the great inventions is a simple one. Such an idea came to the 
Cornish boy who was employed to manipulate the valves cf the old 
Newcomen steam engine. One day, anxious to join bis comradea 
at their sports, it occurred to him that the walking beam vibrât- 
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ing above his head could be made to do Ms work. Once con- 
ceired it was the easiest of tasks to carry out the idea. An ordi- 
nary mechanic could hâve done it; and yet the embodiment of 
that idea gave to the world the ârst automatic steam engine. So, 
too, the central ideas underlying the safety lamp, the sewing 
machine and even the téléphone are exceedingly simple. A school 
boy can understand them now, but their authors were peerless 
inventors nevertheless, and an argument to prove the contrary 
would hardly be listened to with patience. MiUer stands upon 
a distinctly higher plane than many inventors whose patents hâve 
l'ecently been sustained by the suprême court. In Topliff v. Top- 
liff, 145 U. S. 15G, 12 Sup. Ct. Eep. 825, patents were upheld for 
improvements in connected carriage springs, by means of which 
the springs move in unison so that the weight imposed upon them 
is equalized and side motion to the body of the vehicle is pre- 
vented. The prior art approximated much nearer to the patented 
structures than in the case at bar. In Krementz v. S. Cot- 
tle Cx)., 13 Sup. Ct. Kep. 719, the court held that it involved 
invention to construct a hollow collar button out of a single 
continuons plate of sheet métal, and in the Barbed Wire Case, 
143 U. S. 275, 12 Sup. Ct. Rep. 443, that it involved invention 
to produce a coiled barb in combination with a twisted wire 
by which it was clamped and held in position, although plain and 
twisted wire provided with sharp thorns or barbs were known 
before. See, also, Gandy v. Belting Co., 14.^ U. S. 587, 12 Sup. 
(Jt. Rep. 598; Magowan v. Belting Co., 141 U. S. 332, 12 Sup. Ct. 
Rep. 71; Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. Rep. 670. 
It is thought, therefore, that Miller is clearly within the rule laid 
down in Loom Co. v. Higgins, 105 U. S. 580. He has made a new 
combination and arrangement of known éléments, and produced 
a new and bénéficiai resuit never attained before. 

Do the défendants infringe? That they use two carrying puUeys 
mounted, hinged, and connected by a rod to insure their being 
simultaneously raised is not disputed, but it is argued that this 
combination is not used in a tunnel, that more than two puUeys 
are raised at a time and that the défendants do not use the posi- 
tive rests for their puUeys described in the spécification. Thèse 
positions are untenable. The inventor was a résident of Chicago. 
The problem before him was the iraprovement of cable railwaya 
for Street cars. It is more than probable that he did not h<T,ve in 
inind when he made the invention such a cable road as that used by 
the défendants on the Brooklyn bridge, where trains are moved con- 
sisting of several heavy cars, and where it is necessary to elevate 
long sections of the cable. There is nothing, however, in the spéci- 
fication or claim which confines the invention to use in a tunnel. 
The spécification draws a distinct Une of demarkation between 
the combination of the claim in question and the other features of 
the invention. 

The structure covered by the sixth claim is clearly applicable 
to ail cable roads wherever located. To hold that one who ap- 
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propriates th.e invention can avoid the conséquences of Ms act 
by using it above the plane of the rails on a surface road or on 
an elevated road wonld be unwarranted. The argument based 
upon the fact that the défendants raise more than two puUeys is 
not well founded. That they raise a section of the cable by rais- 
ing two connected pulleys is self-evident. This constitutes in- 
fringement. It is none the less an infringement because more 
than two pulleys are raised. The défendants cannot raise four pul- 
leys without raising two, and they cannot raise two without in- 
fringing the patent. No new resuit is accomplished by the addi- 
tional pulleys. Their use was a perfectly obvions expédient where 
a long section of cable was to be raised to the gripper. That the 
défendants use the patented apparatus is too clear for debate and 
it is immaterial that they use something in addition to the pat- 
ented apparatus. The positive rests EE, which the défendants do 
not use, are no part of the sixth clatm and are not at ail essential 
to the successful working of the combination of that claim. 

The objection to the title is that it is established by certified 
copies of assignments. It is well settled that such instruments are, 
prima facie, sufflcient. Brooks v. Jenkins, 3 McLean, 432; Lee v. 
Blandy, 1 Bond, 361; National, etc., Paper Co. v. American, etc.. 
Box Co., (decided May 3, 1893,) 55 Fed. Kep. 488, and cases cited. 

It foUows that the complainant is entitled to the usual decree. 



NEY MANUF'G CO. v. SUPERIOB DRILL CO. et aj. 

(Circuit Court, S. D. Ohlo, W. D. May 27, 1893.) 

No. 4,(500. 

1. Patents toh Inventions — Infringement— Injunction—Fokmer Huit. 

Althougli complalnant's patent bas been upheld la a suit agalnst othér 
parties in wlilch. défendants' patent was pleaded, a prellmlnary Injunc- 
tlon against alleged infringement by manufacturing devices under the lat- 
ter will not be granted when It appears that tbe former suit was so de- 
cided on the ground that there was an estoppel to question the novelty 
of complalnant's patent, so that tlie validlty of défendants' patent was not 
considered. Goodyear v. Dimbar, 1 Flsh. Pat. Cas. 474, followed. 

2. Bame— Preltminary Injunction— Dblay. 

A prellmlnary Injunction will not be granted In an Infringement suit 
where complainant does not apply for It until two months after hls bill 
was flled, during whlch time défendant bas proceeded to flU up hls stock 
of tho alleged infringing articles for the coming season, which lasts but 
a short time, after wliich there is no market untll the next year. 

In Equity. On motion for preliminary injunction in a suit by 
the Ney Manufacturing Company against the Superior DrUl Com- 
pany and others for the aUeged infringement of complalnant's pat- 
ent. Motion denied. 

Miller & Pomerene and M. D. Leggett, for complainant. 
Paul A. Staley, for respondents. 

SAGE, District Judge. The complainant flled its bUl for in- 
fringement on the 27th of March, 1893. Respondents were served 
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with process on the 12th of April, and on the 12tli of May with no- 
tice tkat on the next day (Saturday, the 13th) an application for an 
injunction would be made, and that upon the hearing the complain- 
ant would file and use afSdavits of seven persons named in the no- 
tice, copies of which affldavits were served with the notice. On 
the 13th the application was presented to the court. Counsel for 
respondents was présent with such affidavits and exhibits as he 
could muster in the short time between the notice and the présen- 
tation of the application. Upon his request, further tiiue was given 
him for the préparation and flling of additional affidavits, the court 
overruling the objection by counsel for complainant that the delay 
would give respondents opportunity to dispose of their manufac- 
tured stock on hand for the spring and summer trade. The com- 
plainant's patent is for an improvement in hay-elevator tracks. It 
was granted on the 30th of October, 1883, to Jacob Ney, and by 
him on the same day assigned to the complainant It was sus- 
tained by the circuit court for the northern district of Ohio at the 
October tenu, 1887, in the case of the complainant against F. E. 
Meyer & Bro., and later in the case of the same complainant against 
Valentine L. Ney. The défendants manufacture a hay-elevator track 
under letters patent No. 465,287, issued to Jacob Ney, December 15, 
1891. It is said in the brief of counsel for the complainant that 
this patent was pleaded by Valentine L. Ney in the case decided 
against him. That is true, but it was not referred to in the opin- 
ion of the court, which, holding the complainant's patent valid. 
made out the case against the défendant upon an estoppel which 
the court held precluded him from denying the patentability of the 
complainant's invention. That estoppel has no application to the 
défendants in this case. The validity of the patent under which 
thèse défendants are manufacturing was not passed upon in that 
case. The motion for an injunction will be overruled upon two 
grounds : 

1. Upon the authority of Goodyear v. Dunbar, 1 Fish. Pat. Cas. 
474. In that case the défendant claimed under a patent subséquent 
to the complainant's. Justice Grier, in passing upon a motion for 
a preliminary injunction, said that the défendant, in virtue of his 
patent, had a prima facie légal right to manufacture a compound 
by his process, and that whether that process was a mère colorable 
change from the older patent, (which is precisely the claim made 
in this case,) or was the same combination or compound as that de- 
scribed in the complainant's patent, was the great question in dis- 
pute between the parties, and that, so far as the judgment of the 
patent office affeeted the case, it might be considered as having 
been decided in favor of the défendant. He declined to grant the 
motion, and declared that whenever a défendant presented a case 
showing a bona fide issue in fact or of law, or, as in that case, a 
prima facie right to continue his manufacture, founded on a decree 
of the patent office, and a conséquent public grant, he would not 
grant a preliminary injunction, and thus issue exécution before 
judgment. He further said that he would not décide the merits of 
a bona fide issue in fact on ex parte affldavits, nor anticipate the 
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final judgment of the court on the légal questions, as if they had 
been brought out on demurrer, or, it may be added, upon the bear- 
ing. There are presented to the court upon this application affida- 
vits of experts and exhibits of letters patent, and the court is asked 
to consider thèse ex parte statements, and upon them annouuce a 
conclusion, at this stage of the case, whether, on the one hand, the 
complainant's patent is valid, and, on the other, the défendants' 
manufacture an infringement. That question will hâve to go over 
untU the final hearing. 

2. A second reason for overruling this motion is that the com- 
plainant waited nearly two months after flling its bill, and until 
it must hâve known that the défendant would be stoclced up with a 
full supply for the year's business, which ia practically over at the 
close of the haymaking season, and then presented its motion for 
an injunçtion. The courts of the United States are vested with 
povrer to grant injunctions in patent causes according to the course 
and principles of equity. It is not according to equity for a com- 
plainant to delay the assertion of his right to an injunçtion until 
the time when it w'ûl most embarrass and injure the respondent. 
Such a proceeding savors of a disposition to use the right of a pat- 
entée to oppress an alleged infringer, or to force him into a position 
where he may be compelled to incur heavy losses or to yield to hard 
demands. The granting or withholding of a preliminary injunç- 
tion is within the proper discrétion of the court. It will be witli- 
held when apparently sought for the purpose of obtainiug an unlue 
advantage. It has been withheld when, in the opinion of the court, 
it would be used for the purpose of creating mischief, (Neilson v. 
Thompson, 1 Webst. Pat. Cas. 275 ;) or when it would give the com- 
plainant the means of coercing a compromise, (Parker v. Sears, 1 
Fish. Pat. Cas. 93;) and so I think it should be hère, where the re- 
sult of granting it now would do more harm to the respondents 
than good to the complainant, whereas, if the application had been 
made promptly, spécial hai-m to the respondents would huve beeu 
avoided. 

The costa of the motion wiU be taxed against the complainant. 



COLL et iil. V. SENECA. 
(Circuit Court, D. Maryland. May C, 1893.) 

1. Patents pob Inventions— Limitation of Claim — Tin Cans. 

Letters patent No. 207,058, issued August 13, 187S, to Miller & CoU, 
for an improvement in sUect-metal cans, is, by reason of tlie rejeetion and 
abandonment of a broador claim, stiietly limitod to tlie form tliercin 
described, namely, a can liaving tlie body portion straiglit from end to end, 
combiued with heads wliicli bave a flange consisting of two parts, oae 
binding closely the sti-aight àde of the can, and the othor olï.sctting there- 
froni so as to be of greater diameter, thus forming a U-shaped groovo 
to reçoive the solder. 

2. SAME— iNPRINGEMBNT. 

The above patent is not Infrlnged by the use of cans liaviug the flanga 
of tbo heads slightly flared, so as to form a V-shaped groove for the 
solder. 
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In Equity. Bill by Bernard CoU and PMlip C. Sanderson against 
Stephen J. Seneca for infringement of letters patent No. 207,058, 
granted August 13, 1878, to Miller & CoU, for an "improvement in 
sheet-metal cans." Bill dismissed. 

J. W. & H. Bryant, for complainants. 

William M. Marine and John ï. Mason, for respondents. 

MORRIS, District Judge. The subject-matter of this invention 
is the form of the flange of the heads and bottoms of the cylindrical 
shaped tin cans, used for packing oysters and vegetables. The 
claim of the patent is as foUows: 

"As a new article of manufacture, a shect-metal can constructed of a body 
portion atraight froni end to end, combiued with heads fisinged as descrlbed, 
i. e. with tlie portion, a, of the flange, of less diameter than the marginal 
portion, and binding closely against the straight side of the can, and the 
portion, 'a,' of groater diameter than a, and setting off from the body of the 
can in parallel position therewith, as shown and described." 

It appears that ordinarily the heads and bottoms of such cans 
are made with the flanges fltting as closely as possible, and par- 
allel to the body of the can. From the application, and from the 
file wrappcr and contents, it appears that the original claim was 
for 

"A sheet-nietal can having a head, B, flanged at a, a, with the portion, a, 
binding closely against the body of tlie can, and the portion, a, ofCsettlng there- 
from, and flUed with solder, substantially as described." 

This daim was rejected by the patent examiner, who cited as an- 
ticipations several patents showing . an offset in the flange, and 
forming an annular V-shaped space or trough between the flange 
and the can, which could reçoive the solder. Acquiescing in this 
rejection, the applicants, through their attorney, amended the spéci- 
fications, and inserted the following, which now appears in the spéci- 
fications of the granted patent : 

"We are aware of the fact that cans hâve been heretofore constmcted 
with joints having a dogroo of similarity to oiu's; référence being had by 
way of example to that shown in patent No. 183,507, in which the edge of 
the body portion and the heads are beaded, while the edge of the head Is 
flared outwardly to an angle to fonn a V groove for solder. We therefore 
limit onr invention to the can constructed as shown and described, which is 
distinctlvo in the following features: The body portion is straight from end 
to end. The portion of the flange ncar the ends of the body portion is of less 
diameter than the edge or marginal portion, and binds tightly with the 
straight body portion, and the portion of the flange having the gréa test di- 
ameter is arraugcd parallel with the sides of the can in forming the trough 
to receivo the solder. Tliis construction and arrangement of parts of the 
can permits it to be easily and cheaply made; the heads being struck up in 
dies, and the peculiar form of flange securing, in connection with the solder, 
a stroug joint, and good finish." 

The original claim was canceled, and the claim of the granted 
patent hereinbefore qnoted was substituted. 

It thns clearly appears that the patentées disclaimed as old the 
form of flange which, by its offset from the can body, formed a V- 
shaped trough to receive the solder, and distinctly restricted their 
claim to the form which, at the bottom, fltted closely around and 
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parallel to the can, and then Lad an ofEset, and then was formed 
parallel to the can, resulting in an annular U-sliaped trough for the 
solder, and not a V shape. The V-shaped was expressly disclaimed. 
The contention now made in behalf of the complainants, that the 
real invention was an annidar trough of any shape, cannot be en- 
tertained. The patentée, not having appealed from the rejection 
of his original claim, is now irrevocably restricted to the limita- 
tions put upon his iavention by the disclaimer in his amended spéci- 
fications, and the withdrawal of his broad claim, and his accept- 
ance of the narrow claim, as granted to him. Leggett v. Avery, 
101 U. S. 256; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. Kep. 
493; Boemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. Eep. 98; Cas- 
ter Co. V. Spiegel, 133 U. S. 360, 10 Sup. Ct. Eep. 409; Dobson v. 
Lees, 137 U. S. 258, 11 Sup. Ct. Bep. 71. 

The proof shows that the can manufactured by the défendant has 
no such annular U-shaped trough as is described in the patent. The 
flanges of the tops and bottoms of defendant's cans are very nearly 
closely fitting, and parallel, witiiout any offset at ail, except that up- 
on close examination, in some there is f ound, almost at the very edge 
of the flange, a slight flare away from the can. This almost imper- 
ceptible flare, the witnesses for the défendant testify, is not in- 
tentional, and is not désirable, and arises solely from the fact that 
in stamping out the circular ends, and turning up the flange by a 
drawing die, there résulta, in conséquence of the crimping of the 
métal, this slight flare. This, if it is anything worth considering, 
forms a V-shaped annular trough, such as was disclaimed by the 
patentées. I think it is quite clear that there is no infringement. 

The bill must be dismissed. 



THE .TOSEPH STIOKNEY. 

LOWELL et al. v. THE JOSEPH STIOKNEY. 

(Circuit Court of Appeals, Second Circuit May 23, 1893.) 

Coiii/isiON— Evidence— Appeal. 

Where, In a collision case, the controversy turns wholly on questions 
ot fact dependlng upon testlmony wliich is so conflicting tliat no safe 
opinion can be formed of the merits, a decree dismiss' ■!,' the llbel will 
be afflrmed on the gronud that llbelants failed to estabiish thcir case by 
a prépondérance of évidence. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by LoweU and others against the steam 
tug Joseph Stickney to recover for a collision resulting in damage 
to the schooner Harry White. The court below dismissed the 
libel. See 50 Fed. Rep. 624, where a full statement of the facts 
will be found in the opinion of Judge Brown. Libelants appeal. 
Afflrmed. 

Eugène P. Carver, for appeUants LoweU. 

Mr. Berrier, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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PER CURIAM. This controversy turns whoUy upon controvert- 
ed questions of fact, and such is the conflict of testimony that a 
safe opinion of the merits cannot be formed. The learned dis- 
trict judge, from wLose decree the appeal is taken, rejected the 
theory of the collision of either party, and concluded that the libel 
ought to be dismissed upon considérations which appear to be 
reasonable. Without saying that we fully concur in his conclu- 
sions, we think the decree should be affirmed because the libelants 
did not establish their case by any prépondérance of eyidence. 

The decree is affirmed, with costs of this court 



THE UNA. 

ACKKRMAN v. THE UNA et al. 

(District Court, S. D. Now York. May 11, 1893.) 

Bailmbnt — SniPi'iNO — Vessel iît Shiptaiîd— Kights op Owner. 

Iiibplant purchased at trustes's sale a diimaged yacht, at that tlme 
lykig in respondent's shipyard. It was agreed between libelant and re- 
spoiident tliat tlie yacht should remain as she was, in storage, during the 
■winter soason. but that she would be laimched when wanted at a certain 
time in the spring. On libfîl filed to recover possssslon of the yacht, the 
court found that, owing to disputes between the parties, respondent had 
intentionally obstructed Ubelant in his endeavors to obtain tlmely posses- 
sion ot his yacht, and held tliat tlie right of tho owner to hâve liis vessol 
launched at a proper time by respondent, tbe ballee, was a right incident 
to the ownershlp of the yacht, and a right whicli passed to her owner 
in payment of the price agreed on, or a reasonable compensation. Hdé, 
therefore, that libelant was entitled to the possession of his yacht, to be 
launched by respondent, and to reasonable damages tiU launched and de- 
livered for her withholding. 

In Admiralty. Libel by J. Fred Ackerman against the yacht 
Una and John P. Hawkins for possession, and for damages for 
unlawful détention. 

Benedict & Benedict, for libelant. 
Gteorge A. Black, for respondents. 

BEOWlSr, District Judge. The yacht Una, having been injured 
by collision, was placed in the shipyard of the respondent Hawkins 
at City Island. On the 21st of December, 1892, she was sold by a 
trustée appointed by this court in proceedings taken by the owner 
to limit his liability. Mr. Hawkins attended and was a bidder at 
the sale. She was purchased, however, by the libelant, who, with- 
in a few days afterwards, had certain negotiations with Mr. Haw- 
kins in référence to completing her repair. They could not corne 
to an agreement as to the tenus ; but it was agreed that Mr. Haw- 
kins should charge $10 per month for storage during the winter 
season, which was his usual price. He was told that the yacht 
would be wanted for use with the repairs completed by the begin- 
ning of the yachting season on the Ist of June following; and he 
was requested to state what would be the expense of putting her 
into the water, there being at that time one other yacht between 
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her and the marine railway by whicli such boats are usually 
launched at Mr. Hawkins' yard. He refused to give any estima te j 
but by Ms letter of January 4, 1893, he promised that when the time 
cornes around in the spring lie would put her into the water at tlie 
usual charge. On the 20th of March the libelant directed her to 
be launched by the 29th, offering to pay the expense. No atten- 
tion was paid to this direction. Some planks had been taken from 
the sides of the yacht by Mr. Hawkins to examine her timbers. 
The yacht would not float until thèse planks were replaced, and 
some canvas also, or other protection, placed over her bow. To re- 
pair her properly for service would require, according to the évi- 
dence, from four to six weeks. A few hour's work would suffice to 
put her into a condition to float, so that she could be taken to some 
other yard to be repaired. Mr. Hawkins lias refused to permit any 
other person to do any work upon her, or to put her in condition to 
be removed. The libel was flled to recover the possession of the 
yacht, alleging that défendant Hawkins had wrongfuUy and mali- 
ciously kept the libelant from the use and possession of the boat. 
The answer admits the sale of the yacht to the libelant, and the de- 
livery of the possession thereof to Mm, but dénies any détention by 
the défendant. 

I hâve no doubt, upon the évidence in this cause, that the défend- 
ant has obstructed and intended to obstruct the libelant in his en- 
deavors to obtain timely possession of his yacht so that she could 
be properly repaired by the beginning of the yachting season, un- 
less the libelant would put the work of repair in Mr. Hawkins' 
hands, and accept his own terms as to the price of making the re- 
pairs. The défendant understood from the first when the yacht 
would be wanted, and that she must be repaired by the Ist of June ; 
but by numerous devices he has plainly avoided and evaded ail the 
efforts of the libelant to procure the yacht within a reasonable time 
to enable the necessary repairs to be done by any one else than Mr. 
Hawkins. His reason for not launching her in March as direct- 
ed is that his ways were then and are still occupied by another 
yacht, the Southern Cross, on which he is making repairs, which are 
not completed, and which at the trial it was said would not be com- 
pleted for a week or ten days to corne. The Southern Cross was 
hauled out of the water and put upon the ways by Mr. Hawkins on 
the 20th of Pebruary, some six weeks after he had agreed to move 
the yacht Una in time, in the spring. 

In the defendant's behalf it is contended that he is the absolute 
master of his own yard; that he is under no obligation to permit 
any person to come there to do any work, or to do any work him- 
self that he does not choose to do, and that he may do any work he 
chooses to do in his own time. 

I cannot sustain this contention to the extent asserted, upon the 
bailment of a vessel by the owner and a subséquent sale of the prop- 
erty, either voluntarily, or by the court, under circumstances like 
the présent. The right of the owner to hâve the vessel launched 
at the proper time by Hawkins, the bailee, was a right incident to 
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the ownership of tlie yacht, arising out of the original bailment, 
(Story, Bailm. §§ 436--440;) and that riglit passed to the vendue on 
payment of the price agreed on, or a reasonable compensation. 
This right was confirmed by his letter of January 4th. There is 
no controversy hère as to the right, and the offer, of payment for 
that service. Hawkins was, moreover, a bidder at the sale. It 
was legally incumbent upon him to launch the yacht, if required, 
within a reasonable time in the spring after notice, for a reason- 
able and just compensation, and in time for repair before the Ist of 
June; and if he would not launch her himself, the original bailor 
or purchaser at the sale had probably by légal implication a license 
to remove the yacht himself, and for that purpose to make ail pre- 
liminary temporary repairs to the yacht that were necessary to 
enable her to float. However that may be, the course pursued by 
Mr. Hawkins was manifestly vexations and obstructive, and, I must 
find, intentionally so. This made the ffling of the libel necessary in 
order to secure to the libelant the removal of his yacht and a re- 
covery of damages for its détention, in case it was not launched 
by Hawkins in time for repair by the Ist of June. A decree may, 
therefore, be entered that the libelant hâve possession of the yacht 
to be launched by the défendant Hawkins, and that the libelant 
recover of him damages for the détention of the yacht at the rate 
of eight dollars per day from the 3d day of May, 1893, until such 
launching is effected, and the yacht delivered, that being the latest 
date which, upon the évidence, could be reasonably allowed to Mr. 
Hawkins for the fulflllment of his obligation; the libelant to pay 
on delivery the price of storage as agreed on, and the reasonable 
cost or price of launching, less the damages hère allowed. 



WILLIA:\IS V. PROVIDENCE WASHINGTON INS. CO. 
(District Court, S. D. New York. April 28, 1893.) 

1. AdMIKALTY — .iDBISDICTrON — ACTION TO lÎEFORM INSTRUMENT. 

An admiralty court hae no jurisdiction of an action to reform a policy 
of marine insurance. 

2. Same— Suit on Written Instrument— False Représentations Anterior 

TO Making Instrument. 

A .suit broujrbt upon a policy of marine insurance, wliere the loss oe- 
curreil outsiilc of tlie express limits of the policy, and the complalnt is 
based upon alleged false and fraudulent uegotiations leadlng up to the 
making of the policy, is not within the jurisdiction of a court of admiralty. 

In Admiralty. Libel by Samuel Williams against the Provi- 
dence Washington Insurance Company to recover under a policy 
of marine insurance. On exception to the libel. Exceptions sus- 
tained, and libel dismissed. 

Peter S. Carter, for libelant. 
Hyland & Zabriskie, for respondent. 

BEOWN, District Judge. The libel is flled to recover under a 
policy of insurance issued by the respondent on the 14th day of 
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May, 1891, for one year thereafter, upon tlie canal boat General 
Williams, against périls of the sea. The canal boat was damaged 
by sea périls in Long Island sound, at a dock at Stanford, Conn. 
Tke printed part of the policy contained the words: 

"To be confined to the gênerai freight business In the navigation of the 
rivers and canals of the state of New ïorfc, the port, bay, and harbor of the 
City of New York, not outside of the Narrows. » * * Warranted net to 
go on the East river beyond the southwesterly end of Blacliwell's island. 
* * ♦ With Uberty to use the Harlem river and Port Morris." 

Thèse provisions were foUowed by a clause speciaUy stamped 
in the policy, in the foUowing words: 

"Lay-up clause waived, but during the period named thereln confined to the 
port, bay, and harbor of New Yorli, as described, both the North and East 
rivers, and the adjacent Inland waters of New Jersey." 

The place where the canal boat sustained the loss by sea périls, 
was not within the port, bay or harbor of New York, nor within 
any of the limits described in the policy. The libel charges that 
the policy was designed to cover navigation in Long Island sound, 
and that when the premium was paid, the libelant, in answer to 
inquiries, was assured by respondent that it did cover navigation 
in the sound; and that, relying upon thèse représentations, the 
policy was accepted and the premium paid; that the ârst intima- 
tion libelant ever had that the policy did not cover the Sound was 
after the loss, when respondent refused to acknowledge any lia- 
bility, or to attend to the survey of the damage. The libel there- 
upon allèges that the above statement was falsely and fraudu- 
lently made; that the libelant has duly complied with the condi- 
tions of the policy, and asks damages of the respondent in the 
amount of the loss. 

The exceptions to the libel for lack of jurisdietion of the cause 
of action stated in the libel must be sustained. The libel doea 
not in terms seek to reform the policy. If it did, that could not 
be done in this court, but only by a court of equity, upon a bill 
flled for that purpose. Of such an action this court would hâve 
no jurisdietion. Andrews v. Insurance Go., 3 Mason, 6, 16. The 
présent action cannot be sustained upon the terms of the policy 
itself, because the loss occurred outside of the express limits of 
the policy. The complaint is, in fact, an action for false and 
fraudulent représentations, by which the libelant was induced to 
accept the policy, supposing that he was insured for the Sound, 
when he was not. Such an action is not upon the policy itself, but 
upon the negotiations leading to it. It is not brought like The 
Electron, 48 Fed. Rep. 689, for any misrepresentations in the policy, 
or for damages in the exécution of the policy. The représenta- 
tions hère are no part of the contract, but outside of it, and an- 
terior, or preliminary to the contract, and as such not properly 
maritime. Marquardt v. French, 53 Fed. Eep. 603 ; The Eli Whitney, 
1 Blatchf. 360; The Eclipse, 135 U. S. 599, 10 Sup. Ct. Rep. 873. 
As a tort, the case is not one of marine tort, because not arising 
upon the water, or in course of navigation. The exceptions are, 
therefore, sustained, and the libel must be dismissed; but, as the 
court has no jurisdietion, without costs. 
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HOT\'I.ETT V. CENTRAL CAROLINA LAND & IMP. CO. et al. 

(Circuit Court, D. South Carolina. May 19, 1893.) 

CoUBTS— State and Fkdebal— Contlicting Jttkisdiction. 

A creditors' bill was flled In the United States circuit court, the ordinary 
rulfl to show cause was issued, with a restraining order, and a temporary 
receivor was appointed. At the return day of the rule défendants showed 
that a similar proceeding had been theretofore begun in the statô court, 
and jurisdictiou duly acqulred. UeU that, as the proceodings had in the 
fédéral courr were merely prcliminary and ex parte, no further action 
would bo taken therein untU the course of the state court had been de- 
veloped. 

In Equity. Suit by Alfred A. Howlett against the Central 
Carolina Land & Improvement Company, Frank WUlianis, and Sid- 
ney Turley. 

Knox Livingston, for complainant. 

C. S. Nettles, Moise & Lee, and Edward O. Woods, for défendants. 

SmONTON, District Judge. On tlie 20th. of AprU last the bill, 
— a creditors' bill — was filed in tWs court, Knox Livingston, Esq., 
signing the bill as attorney, praying, among other things, the ap- 
pointment of a receiver. The ordinary rule to show cause was 
issued, with restraining order, and a temporary receiver was ap- 
pointed. The rule was made returnable on 17th May current. 
The corporation défendant answered on 13th May, 1893, by A. A. 
Howlett, its président. Subpoenas ad respondendum were issued, 
but were never served on the other défendants, judgment creditors, 
of the corporation. On the day fixed for the return to the rule, 
Williams and Turley, named as défendants in the bill,. appeared, 
and with them counsel for the Simonds National Bank and the Bank 
of Sumter, who are stated in the bill to be judgment creditors of the 
défendant corporation, but who were not made parties défendant; 
and also other counsel representing parties who claim to be credit- 
ors. They show cause under the rule as follows: On 30th March, 
1893, a summons was duly issued ont of the court of common pleas 
for Sumter county in the state of South Carolina, in the name of 
the Simonds National Bank and the Banlc of Sumter against the 
Central Land & Improvement Company, whereby an action was 
commeneed against said company in the nature of a creditors' bill 
for the settlement of its affairs; that said summons was lodged 
in the oflSce of the sheriff of the said county, and was personally 
served on A. A. Howlett, its président; that some four day s after- 
wards, Knox Livingston, Esq., appeared for said défendant, and de- 
manded a copy of the complaint; that the complaint was flled, 
and a copy thereof duly served on him by mail on 22d April, 1893. 
They contend that by thèse proceedings the jurisdiction of the 
state court attached in this case, and they submit that under thèse 
circumstances this court will not interfère. 

In South Carolina, civil actions are commeneed by the service of a 
summons. Code Civil Proc. § 148. A copy of the complaint need 
not be served with the summons. Id. § 151. From the time of the 
V. 56F.no. 4 — Il 
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service of the summons in a civil action tlie court is deemed to 
hâve acquired jurisdiction and to hâve control of ail the subséquent 
proceedings. Id. § 160. There can be no doubt that on 30th 
March, 1893, when the summons was served on the défendant, the 
State court acquired jurisdiction over the case and ail subséquent 
proceedings therein. The pendency of the action in the state 
court vi^ould not abate this suit, or deprive this court of jurisdiction. 
Gordon v. Gilfoil, 99 U. S. 178. The matter présents itself to the 
discrétion of the court, and calls upon it to décide whether, after 
notice of the pendency of proceedings of the same character in the 
state court, it wUl not stay its hands. The language of the su- 
prême court in Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. Kep. 
355, though not bearing directly on this question, throws light 
upon it: 

"l'Ile forbearance which courts of co-ordinate jurisdiction, adminlstered 
imder a single systein, exercise towards eacii otlier, wliereby conflicta are 
avoided, by avoiding interférence ■wltii the process of each ottier, is a prindple 
of comlty wltli perliaps ne liigher sanction tlian the utility wliich cornes from 
concord; but between state courts and those of the United States It is some- 
thîng more. It is a principle of right and law, and therefore of necesslty. 
It leaves uothing to discrétion or mère convenience." 

In the leading case of Taylor v. Carryl, 20 How. 597, afllrming 
Peck T. Jenness, 7 How. 612, the court adopts this language: 

"When a court has jurisdiction, It has a right to décide every question wliieh 
oceurs in the caixse; and when the jurisdiction of the court and the right of 
the plainitifl! to prosecute hls suit hâve once attached, that right cannot be 
arrested or talion away by proceedings in another suit. Thèse rules hâve 
their foundation not merely In comity, but in necessity. If one may enjoin, 
the other may retort by iiijunction, and thus the party be without remedy, 
being llable to a process for contempt In. one if they dare proceed în the other. 
Neithor can either talce property from custody of the other by replevin or 
any other process. for this would produce a conflict extremely embarrassing 
to tho administration of justice." 

The same case, in the words of Mr. Justice Campbell, at page 
595, says: 

"It forms a recognîzed portion of the duty of this court to glve préférence 
to such iirinciples and methods of procédure as shall serve to concillate the 
distinct and Independent trlbunals of the states and of the Unioh, so that 
they may co-operaft» as harmonlous members of a judicial System coextensive 
with the XTulted States, aud submlttlng to the paramount authority of the 
same constitution, laws, and fédéral obligations. The décisions of this court 
that dlscloso such an aim, and that embody the principles and modes of 
administration to accomplis!! It, hâve gone from the court wlth authority, 
and hâve retumed to it, bringing the vigor and strength that Is always Im- 
parted to niagistratcs of whatever class, by the approbation and confidence 
of those submilted to tlieir govemment" 

It is a familiar doctrine that when a court has acquired juris- 
diction it can and will retain it for ail purposes within its scope. 
Ober V. Gallagher, 93 U. S. 199; Buck v. Colbath, 3 Wall. 334; 
Wilraer v. Railroad Co., 2 Woods, 409. 

What has heretofore been done in this court is merely prelimi- 
nary — we may eay, tentative — in its character. The proceedings 
were ex parte. Ail orders were temporkry, based entirely on the 
surface of the statements made, reserved for full investigation and 



WIIEELVVEIGHT V. LEMOEE. 163 

détermination upon the hearing of the rule to show cause. The 
appointaient of a temporary receiver was simply to prevent any 
waste or loss pending this hearing. The control of the case has 
not heen assumed. The proceedings in the state court are in full 
conformity with the practice of that court. It gave jurisdiction to 
it before that of this court attached. It is a creditors' bill, just 
as this is a creditors' bill. The same character of relief is asked 
in that case as in the case hère. There can be no spécial reason 
for trying the case hère. Ample justice can be done in thc' state 
court as hère. Obeying and heartily indorsing the law laid down 
by the suprême court, this court will hold its hand. No further 
action wiU be taken until the course of the state court has been 
developed. 



WHERLWRIGHT v. LEMORE et al. 

(Circuit Court, E. D. Loulsiana. May 25, 1893.) 

No. 12,019. 

Taxation— Rédemption from Tax Sales— Tender. 

Under Const. La. 1879, art. 210, and the statute In pursuance thereof, 
(Acts 1888, p. 133, belng Act No. 85, § 64,) tlie redemptton of lands from 
a tax sale may be effected by tendering, withln one year, the amount of 
the taxoa and interest to the purchaser at the tax sale, and it is immaterial 
tliat before the tender he has conveyed hls title to a thlrd person. 

In Equity. Bill by William D. Wheelwright against Jules Le- 
more and others to redeem certain lands from a tax sale. It appear- 
ing that défendant had conveyed the property to Jaspard Cusachs, 
the latter was brought in by a supplemental bill. Decree for com- 
plainant. 

Edgar Howard Farrar, for complainant. 
Chrétien & Suthon and H. P. Dart, for défendant 

BILLESrGS, District Judge. This case is heard on bill and an- 
swer alone. It appears from the pleadings and the adndssions of 
the answer that the mortgaged premises had been taxed, and had 
been sold for the taxes. The original bill was a bill against the 
purchaser, Lemore, to redeem, averring a tender of the amount of 
the tax and légal interest thereon, and bringing the money inlo 
the court The défendant, Lemore, answered, and from his answer 
it appeared that before the tender was made or the suit waa 
brought, he had transferred the property purchased at the tax 
sale to Jaspard Cusachs, who was brought in by the supplemental 
bill. 

The <iuestion in the case is, was the tender to the purchaser 
good after fhe sale and conveyance to Cusachs? i think it was. 
Article 210 of the constitution of 1879 gives to the owner of prop- 
erty that has been sold at tax sale one year in which to redeem, 
and proceeds as foUows: "No sale of property for taxes shall be 
annulled for any informality in the proceedings until the priée paid. 
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with 10 per cent, înterest, be tendered to the purchaser." Act No. 
85 of the Acts of 1888, p. 133, § 64, provides as follows: 

"That tlie tender ruquired from the owoer of property adjudlcated to a pur- 
chaser for taxes duo, In aecordance with article 210 of the constitution, may 
be inade to aiirt deposited with the tax coUector, etc.: provlded, the same 
be made wiiliin the time required by said article: provided, further, that 
said tender to and deposit witli rlie aforesaid ofllcer can be made only when 
the purchaser caunot be found." 

The provision that the tender can be made to the tax collecter 
only in case the purchaser cannot be found shows that if he be 
found the tender must be made to Mm. Of course, before the ex- 
piration of the year the purchaser can sell and transfer his in- 
terests in the property, but this does not alîect this spécifie pro- 
vision as to how the owners are to redeem. Ko matter what price 
the purchaser receives for the property, the rédemption by the 
owner can be effected by his tendering the price which the pur- 
chaser paid at the tax sale, and, under the statute, the original 
purchaser is made the party, who, in case of a sale of the premises 
by him, must be treated by his grantee as the person authorized 
to reçoive the amount to reimburse the purchaser for the amount 
he paid, with the statutory 10 per cent, interest. Maumus v. Bey- 
net, 31 La. Ann. 462, holds that after the year for rédemption has 
expired the vendee or the original purchaser may reçoive the deed 
of the property from the tax ofQcer. This does not qualify at ail 
the inference which must be drawn from the statute, that up to 
the expiration of the year the original owner has the right to re- 
lieve himself from ail the effects of the tax sale by tendering to 
the original purchaser, if he can be found, the amount of the tax, 
for Avhich the sale was made, with 10 per cent, interest. No ques- 
tion is made as to the amount of the tender. The question pre- 
sented is, was the tender to the purchaser after a conveyance by 
him to another party according to the statute? I think it was. 
The decree must be that the défendants joia in a conveyance to 
the corporation, the St. Louis, New Orléans & Océan Canal & Trans- 
IK)rtation Company, for whose beneflt the tender is in law presumed 
■ to hâve been made of the premises sold at the tax sale and fuUy 
described in the bill of complaint, and that défendants bear the 
costs of the suit. 



WilEELWKIGHT v. ST. LOUIS, N. O. & O. CANAL TRANSP. CO. 

(Circuit Court, E. D. Louisiana. May 25, 1893.) 

No. 12,034. 

1. MOBTGAGES — CoHPORATiONS— Power of Dikectors. 

In a suit to foreclose a mortgage given by a New Jersey corporation 
upon property ownod by it in Louisiana, it is no défense that at the time 
of exeouting the niortgage some of the directors were not résidents of 
New Jersey. 

2. Same. 

ïhe morlgage is not invalidated by the fact that the directors went into 
New Jersej'. and remained there only a brlpf peiiod, to hold the meeting 
at whicli was passed the resolution authorising the mortgage. 
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8. Same—Poreclosurk— Trustée— BoNDHOLDERs. 

>. trust deed given to secure an issue of corporation bonds, after con- 
ferruig on the trustée a right to enter and hold possession, to sell, etc., 
deelared that those remédies were merely cumulative, and addltional to ail 
other remédies allowed by law, and that the same sliould not be deemed 
to deprive the trustée "or the beneflclarics under this trust" of any légal 
or equîtable remedy. Upon a default for six months in tlie payment of 
interest the whole séries of bonds was to become due. The mortgagor 
was a New Jersey corporation, and the mortgaged property was in 
Louisiana. 3vM, that where the position of trustée was vacant, an owner 
of a majority of the bonds coiid, on the requisite default iii interest, 
niaintaiu a suit in a fédéral court for Loulsînna in his own name to fore- 
close the mortgage for himself and the other bondholders, and the court 
would not compel him to go to New Jersey to hâve another trustée ap- 
pointed. 

4. PliEDQE— FORBCLOSURE— VaLIDITT OF SaT.E. 

The fact that bonds of a corporation, which were legally pledged, by 
authority of the directors, for the purpose of carrying on construction 
work, were, on foreclosure of the pledge, sold for a small amount, does 
not affect the purchaser's title when no fraud is shown. 

In Equity. Bill by William D. Wlieelwright against the St. 
Louis, New Orléans & Océan Canal Transportation Company to 
foreclose a mortgage given to secure an issue of bonds. A demurrer 
for want of jurisdiction, and a plea to tlie jurisdiction, were liere- 
tofore overruled. 50 Fed. Eep. 709. Decree for complainant. 

Farrar, Jonas & Kruttschnitt, for complainant. 
Gurley & Mellen, for défendant. 

BILLINGS, District Judge. This cause is submitted on the 
bill, answer, dépositions, and exhibits for final decree. It is a bill 
to foreclose a mortgage. 

The défendant corporation was incorporated under the laws of 
the state of New Jersey, and was there domiciled. The charter of 
the corporation gives fuU power to exécute the mortgage. 

It is urged — First. That some of the directors did not réside 
in the state of New Jersey. Whatever force there might hâve been 
in this objection in case the state had brought a quo warranto 
against the corporation, there is no force in it in this proceeding. 
The board was elected by stocltholders in the manner pointed out 
by the charter, and as against a créditer the directors are clearly 
compétent. Second. It is urged, in the second place, that the 
directors went into New Jersey, and remained there only a brief 
period, to hold the meeting at which the resolution authorizing the 
mortgage was passed. This does not affect the validity of the reso- 
lution. My conclusion, therefore, is that the mortgage is a valid 
mortgage. The pledge to the Third National Bank of New York 
was authorized by a vote of the directors, and was made to the con- 
tractor, who was engaged in the work of perfecting the canal, and 
it seems to me was a valid pledge. 

As to the foreclosure of the pledge, it seems to hâve been fore- 
closed in a manner strictly légal. The fact that at the sale under 
the foreclosure the bonds brought but little, there being no fraud 
shown, cannot impeach complainant's title. I think, therefore, 
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his title to the 265 bonds wMch. h.e bought at tMs sale was complète. 
It is urged by the défendant in the brief of its soliciter that tke 
deed of trust constitutes a contract between the corporation and 
tbe Iiolders of its bonds. Undoubtedly it does. The case of Kail- 
road Co. V. Orr, 18 Wall. 471, is a case where each bondholder was 
by name mentioned in the mortgage, and of course, the suit to fore- 
close not having been brought in the name of ail, was fatally defect- 
ive. In the case of Eailroad Co. v. Fosdick, 106 U. S. i7, 1 Sup. Ct. 
Rep. 10, the suit was authorized by only a minority of the band- 
holders. In this case the complainant holds 265 of the 500 bonds, 
and therefore holds a majority of the bonds secured by the mort- 
gage. There is no trustée. The mortgage, in the iirst place, gives 
the right of entry and possession to the trustée. In the second 
place, it gives him the right to enter and sell, and gives him the 
right to proceed to enforce the rights of the bondholders by a suit 
in equity, either for a spécifie performance or in aid of the powers 
herein granted, or otherwise. It then pro vides: 

"It beinj^ understood, imd it Is hereby exprcssly declarcd, that the liglit of 
t'utrj' and sale hereinbefore; granted are intended as cumulative remédies 
additional to ail otber reiiiedios allovvpd by law, and that the same shall not 
be deemed in any manner vvhatever to deprive the trustée or the beneflciaries 
under tliis trust of any légal or équitable remedy by judicial proceedings con- 
sistant with Uio provisions of thèse présents according to the true Intent and 
meanlng tliereof." 

Ail that the trustée was to do had to be done upon the written 
request of the holders of a majority of the bonds. There being no 
trustée, and the property being located hère in Louisiana, it does 
not seem to me that the complainant should be compelled to resort 
to the dilatory measure of going to New Jersey and having another 
trustée appointed, but that he may avail himself of this clause last 
quoted; and, since he himself holds a majority in amount of the 
bonds, he may, as he has done, institute this suit in equity for a 
foreclosure of the mortgage for the beneflt of himself and aU who 
are similarly situated with him. 

It is further urged that on only two occasions the coupons were 
presented, — on July 14, 1890, for |30, and on February — , 1891, for 
$90, — but the default for six months in the payment of the interest 
of any bond makes the principal and interest of ail the bonds of 
that séries to become due. If there had been a trustée, there could 
hâve been no procédure in the way of foreclosure of this mortgage, 
except upon the written request of the holders in majority amount 
of the bond; and it is further provided in article 4 that any holder 
or holders of bonds may institute a suit in equity for the foreclosure 
of this mortgage without giving 30 days' notice in writing to the 
trustée, etc. Since the mortgagor has allowed the office of trustée 
to become vacant, and since the complainant holds more than a 
majority of the outstanding bonds covered by the mortgage, and 
since six months hâve elapsed since the maturity of the coupons 
and default in their payment, I think he may for himself and others 
institute this suit; in other words, that the default in the payment 
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of the coupons, sînce tliere is no trustée, and sînce he is a holder 
of tlie majority of the bonds, authorizes liis instituting the suit 

Th.e decree must be in favor of complainant, maintaining the va- 
lidity of tke mortgage, and directing the sale of the premisea prajed 
for. 



STB W ART V. ARMSTRONGf. 
(Circuit Court, S. D. Oblo, W. D. June 5, 1893.)! 
No. 4,459. 

1. Bakks attd Banking — Loans— Fratjd op Ofpiceh — Estoppel. 

The vice président of the Fldelity National Bank wrote a letter to the 
Chemical National Bank, signed by hlmself as vice président, requestlng 
a loaii upnn a certain certiticate of deposlt, and certain bills receivable, 
as collatéral The Chemical Bank made the loan, crediting the Fidellty 
Bank -with the omouat, an3 so notifled the cashler. The amount wan 
thereupon plaeed to the vice présidents crédit by hla order, and waa 
ased by hlm so that the bank recelved no benefit therefrom. The 
certiticate of deposit was false, and the notes deposited as col- 
latéral were obtained by Mm for the purpose of ralsing money for hls 
Personal use. Held that, as the Chemical Bank dealt wlth hlm solely in 
hls officiai capacity, the Fidellty Bank is estopped to deny that the loan 
was made to it, and for Its benefit, and It is liable for Its repayment. 

2. 8AME— COLLATERAIiS— SUBSTITUTION. 

Shoi-tly aftei' tho loan was made the vice président, as such, and ostensl- 
bly on behalf of his bank, asked the return of part of the collatéral, and 
the siib.«tltiition of certain other notes for it, and this was conceded. 
Among the notes so substituted were some made to the order of H. & 
Co., and ludorsed by them. H. & Co. recelved no considération for the 
trarsfer of thèse notes, and the Fidellty Bank had nothlng to do with 
tliem. The vice président of the bank was also the managing partner of 
H. & Co., and in this capacity he dealt wlth the notes. HeM that, as 
agalnst the Chemical Bank, the flrm of H. & Co. was estopped to deny 
that thèse notes were properly pledged as security for the loan to the 
Fldelity Bank. 

8. 8ame. 

The estoppel npon the Fldelity Bank exlsts, however, In favor of the 
Chemical Bank, and no further; and hence H. & Co. hâve no remedy 
against the Fidellty Bank on accovmt of any UabUlty that may be enforced 
agalnst them by the Chemical Bank on account of tho notes so pledged, 
whlch were Indorsed by them. 

4. Samb — Insolvenct — Proof of Surett. 

Furtborinore, whero the Fidelity Bank has become Insolvent, and the 
Chemical Bank has proved its whole debt against it, H. & Co., who quoad 
hoc cccupy the position of sureties for the Fidellty Bank, are not entitled 
to provo any clalni against the Insolvent by reason of the enforcement 
of their habillty as sureties. 

In Equity. Suit by James H. Stewart, trustée of E. L. Harper 
& Co., against David Armstrong, receiver of the Fidelity National 
Bank. Bill dismissed. 

Statement by SAGE, District Judge: 

On the 28th of February, 1S87, Edward L. Harper, then vice presidout of 
the Fidelity Natiomil Bank of Cincinnati, mailed to the Chemical National 
Banlc of New York a letter signed by himself, as vice président of the Fl- 
delity National Bank, asking for a loan of $300,000, and incloslng a certificat© 
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attesting that he had deposlted that amount in tlie Fidelity BMk, to be rp- 
tumed on the surrender of the certificate, Indorsed by hira. He also inclosed, 
as collatéral for the loan requested, bills receivable aggregating $326,695.80. 
Harper did not then bave en deposit in tbe Fidelity Bank $300,000, or any 
other sum, as the basls of the certificate of deposit forwarded. A large part 
of tbe collatéral sent had been obtarncd by liim for the purpose of raising 
money for his personal use. The certificate of deposit did not appear on the 
books of the Fidelity Bank. It had been torn ont from the back part of the 
book of blank certificates of deposit owned and used by the bank. The letter 
in which it was sent was not copied in the letter book of the banlc. 

On March 2, 1887, the Chemical Bank made the loan of $300,000 upon the 
certificate of deposit and the collatéral note, and credited the Fidelity Bank 
wlth that amount, and on the same day, through its cashier, so notified the 
cashier of the Fidelity Banlc. At the end of the month the loan was stated 
in the account current sont by the Chemical Bank to the Fidehty Bank. As 
soon as notice was received by the Fidelity Bank tliat the loan had been made, 
the amount was, by Harper's order, placed to his individual crédit. A cor- 
responding charge was then made on the books of the Fidelity Bank against 
the Chemical Bank, so as to offset the crédit received from the loan. The 
resuit was that the drafts by which the money was drawn ont of the Chem- 
ical Bank, and which were offlcially signed on behalf of the Fidelity Bank, 
did not appear on the books of the Fidelity Bank. 

On the 19th of May, 1887, the Fidelity Banlc telegraphed the Chemical 
Bank for the retum of part of the colla ferais, olïering to substitute other 
coUaterals; and, on the same day, Harper, over his signature as vice prés- 
ident of the Fidelity Bank, wrote to the cashier of the Cliemical Bank to the 
same effect On the 21st of May, Harper, over his signature as vice prési- 
dent, wrote to the Chemical Bank, inclosing coUaterals for substitution aggre- 
gating $230,592.46, and requesting the return of 19 of the original collatéral 
notes,— specifying them. This substituted collatéral was accepted, and the 
collatéral asked for returned to the Fidelity Bank. Of tlie collatéral thus 
retumed, notes aggi-egating $127,495.30 were fiie property of the Fidelity 
Bank. Among the substituted coUaterals were 15 notes made by Whiteley. 
Fassler & Kelly, to the order of E. L. Harper & Oo., amounting to $74,819.76, 
ail negotiablo, and bearing the indorsement of B. L. Harper & Co., and none 
of them then due. The firm of E. L. Harper & Oo. received no considération 
for tlio trnnsfer or indorsement of those notes, nnâ did not pay them at ma- 
turity. They were protest(^d by the Chemical Bank for nonpayment. E. L. 
Harper & Co. and the Fidelity Bank went into insolvency in .Tune, 1887. The 
oomplainant is their trustée. After protesting the notes for nonpayment 
the Chenùcal Bank presentod its claim vipon tli.em to the complainant for the 
,sum of $74,819.76, with interest, and also presented its claim against the de- 
fendant, the recciver of the Fidelity Bank, for the amount of said loan of 
$30(»,000, and the same, less the amount which had then been pald on it, was 
allowed. The loan not having been pîiid by the défendant, tlie complainant 
allowed the claim made agaiast him by the Cliemical Bank, as presented, 
and in March, 1891, under the order of the probate court of Hamilton 
county, Ohio, paid thereon, to the Chemical Bank, a dividend of 4 per cent., 
amounting to $2,917.12. 

On the 15th of February, 1891, the complainant presented, In due form, 
the claim against the défendant, based upon said Whiteley, Fassler & Kelly 
notes, and for the amount thereof, with interest, as a liability of the Fidelity 
Bank to E. L. Harper & Co. The recciver, on the 21st of April, 1891, wholly 
rejected said claim. On the 13th of April, 18S8, the défendant presented to 
the complainant a claim against E. L. Harper & Co., wliolly distinct and 
apart from tlie matters hereinbefore mentioned, amounting to $173,219.32, 
and the same was allowed by tbe complainant as a valid claim against the 
estate of said firm, but no dividend has been paid upon it. E. L. Harper & 
Co. was a gênerai partnership composed of E. L. Haiper, George Clymer, 
.and William H. Harper. This suit was brought to compel the défendant to 
allow the claim of the complainant upon the Whiteley, Fassler & Kelly note 
for $74,819.76, with interest. 
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Edward W. Strong, for complainant. 
John W. Herron, for respondent. 

SAGE, District Judge, (after stating the facts as above.) The 
claim on behalf of complainant is that tlie 1-300,000 loan was froni 
the Chemical Bank to the Fidelity Bank. The facts of the case are 
not in dispute. The transactions were between the proper officiais 
of the two banks. As is claimed by counsel for the complainant, 
the Chemical Bank placed the amount of the loan to the crédit of 
the Fidelity Bank, and so notified that bank. The money was 
drawn ont of the account of the Fidelity Bank upon drafts duly 
signed by it. The Chemical Bank dealt with Harper as an offlcer 
of the Fidelity Bank, and in no other capacity. As between the 
Chemical Bank and the Fidelity Bank, the transaction was, both in 
form and effect, a loan to the Fidelity Bank, and in no sensé a 
loan to Harper, individually. In fact, however, the loan was not 
a transaction of the Fidelity Bank. It was one of a long séries o;f 
fraudulent and criminal appropriations to his own use, by E. L. 
Harper, of the crédit and money of the Fidelity Bank, which began 
on the flrst day that the bank was opened for business, and con- 
tinued until its insolvency. But, as between the Fidelity Bank 
and the Chemical Bank, the Fidelity Bank was estopped, by reason 
of Harper being its vice président and gênerai manager, from 
proving the fact as it existed, and from denying that the loan was 
made on its account. Harper was at the same time the leading and 
managing partner of the flrm of E. L. Harper & Co., and by virtue of 
that relation came into possession and control of the 15 notes made 
for the accommodation of that flrm by Whiteley, Fassler & Kelly. 
He used those notes in aid of the fraud which he was perpetrating 
against the Fidelity Bank, and E. L. Harper & Co. were estopped 
from denying to the Chemical Bank that those notes were properly 
pledged as security for the $300,000 loan. The légal maxim that, 
where one of two innocent persons must suffer by the wrong of a 
third, the one who made it possible for the third to effect the 
wrong must bear the loss, is in point. The fallacy of the claim 
for the complainant consists in overlooking, or failing to observe, 
that the estoppel which applies against the Fidelity Bank, in favor 
of the Chemical, is limited to themselves, and does not apply in 
favor of E. L. Harper & Co. It is settled that, in the relation of 
guarantor and principal, no privity arises, (Pritchard v. Hitchcock, 
6 Man. & G-. 151,) and the same is true of the relation of surety and 
principal, (Bigelow, Estop. 75.) An authority directly in point 
is Bumand v. Eodocanachi, L. E. 7 App. Cas. 333. In that case 
the respondents were insured, by valid policies, on a cargo which 
was destroyed by the Confederate cruiser Alabama. The under- 
writers paid the respondents, as on an actual total loss, the valued 
amounts, which were less than the real value. The United States, 
ont of a compensation fund created after the loss, and distributed 
under an act of congress, paid to the respondents the différence 
between the sum received by them from the underwriters, and 
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their real total loss. Under th.e act no claim was allowed for any 
loss for which. compensation had been made by an insurer, but, if 
such. compensation was not equal to the loss actually suffered, al- 
lowance might be made for the différence. ïlie complainant sued, 
on behalf of himself and ail other underwriters interested, upou 
the policies issued to the respondents. The claim was that tho 
insurers, having paid the total as agreed between them and the 
respondents, were subrogated to ail their rights. The court below 
sustained the claim, but the décision was reversed on appeal. 
Lord Chancellor Selborne pointed out that the fallacy of the reason- 
ing of the learned judges below was that they took the valuation 
of the policies as conclusive, and as operating by way of estoppel 
beyond the purposes of the contract of Insurance, whereas, for 
purposes collatéral to that contract, the insured could show that 
their loss was in fact greater than that which was covered by the 
policy. To apply that case to this: The Fidelity Bank was not 
permitted to show that the $300,000 loan was not in fact made 
by it, but, fraudulently, by its vice président, in furtherance of his 
own criminal purposes, because it had enabled that vice président 
to mislead the Chemical Bank into making the loan under the be- 
lief that it was conducting a genuine transaction with the Fidelity 
Bank. But Harper's position as vice président of the Fidelity 
Bank gave him no authority or control over the Whiteley, Fassler 
& Kelly notes. As to the disposition of those notes, E. L. Harper 
& Co. had placed him in a position which enabled him to make 
fraudulent use of them, but gave them no recourse against either 
the Chemical Bank or the Fidelity Bank. The Fidelity Bank had 
in fact nothing whatever to do with the fraudulent use of those 
notes, and it bears no such relation to E. L. Harper & Co. as to be 
under any estoppel to establish the facts as they exist. To the extent 
that the Fidelity Bank made it possible for Harper to eiîect the 
fraudulent loan from the Chemical Bank, the Fidelity Bank must 
respond to the Chemical Bank. To the extent that E. L. Harper 
& Co. made it possible for Harper to use the "WTiiteley, Fassler 
& Kelly notes in effecting the fraudulent loan from the Chemical 
Bank, E. L. Harper & Co. must be held responsible to the Chemical 
Bank. But to the extent that the Fidelity Bank has been injured 
by the fraud of Harper in the transaction, and that E. L. Harper 
& Co. hâve been injured, they must, severally, look to him alone. 
Tliere was no privity in this transaction between the Fidelity Bank 
and E. L. Harper & Co. There was privity between each of them 
and the Chemical Bank, and therefore, by estoppel, they are held 
liable to that bank. The Whiteley, Fassler & Kelly notes were 
never in the possession of the Fidelity Bank, nor indorsed to that 
bank, nor by it to the Chemical Bank. They were in the possession 
of E. L. Harper, and by him indorsed, and sent to the Chemical 
Bank. Whether E. L. Harper & Co. were chargeable with notice 
of Harper's fraud in this matter is whoUy immaterial. They are 
chargeable with tlie responsibility and liability i-esulting from hav- 
ing invested him with the authority which enabled him to do what 
he did do with those notes. 
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There is another conclusive objection to the complainant's claim 
to a decree in this cause. There is hère a single debt against 
the Pidelity Bank, of $300,000. It has been proven against the 
Fidelity Bank by the Chemical Bank, and the claim of the Chemical 
Bank has been sustained by this court, without any réductions on 
account of the payments made by the complainant, or of the notes 
held as collatéral. It is weU settled that a surety for a bankrupt 
eannot prove an additional claim, if the creditor has a right to 
prove the entire amount of that claim. Judge Lowell, in Ke 
Souther, 2 Low. 322, says: 

"Tlio piiymont madi! by the Indorser after the maker of the note was a 
bankiiipt eannot be proved by the surety as money pald under section 16, be- 
canse it had not been paid at tlie time of tlie bankruptcy. It must either be 
proved as part of the noie in the hands of the holder, and for the beneflt of 
the indorser, or it is not prorable at ail." 

Judge Lowell flnds the law as stated, not as a construction of 
a statutory provision of the bankrupt act, "but merely that the 
section recognizes a familiar equity, and takes for granted that 
a creditor may prove the debt notwithstanding payment in whole 
or in part by a surety, because he in fact proves as the trustée of 
the surety." So, in Re Ellerhorst & Co., 5 N. B. R. 144, after 
citing section 5070 of the Revised Statutes of the United States, 
it is said : 

"Thv' two clauses togiMluu- secure the attainment of justice In ail cases. By 
the first the surety vrho lias discharged tbe debt is subrogatcd in the right 
of th(> creditor whoiu he has paid. By the second the creditor may prove 
the whole debt. 'l'he surety eannot in such case pi'ovo, for that would be 
provins; th(> sauio debt twiee. But, if the surety has paid part, the creditor, 
after receiving in dividends satisfaction of the balance due him, will hold, 
as trustée for tlv; surety, any dividends receîved by him in excess." 

A surety — and this is the only relation which is claimed by 
counsel for Harper & Co. in the présent case— may pay the debt, 
and then prove it, or he may compel the creditor to prove it. But 
he eannot, vs'ithout paying the debt, make a second proof after the 
same debt has once been proved by the creditor. 

The Mil also seeks to hâve the claim upon the Whiteley, Fassler 
& Kelly notes allowed in favor of the complainant as an offset to 
the claim of the Fidelity Bank against E. L. Harper & Co. It is 
scarcely necessary to add to what has already been said that a 
claim that eannot be proved eannot be allowed as an offset. 

The biU wiU be dismissed at the costs of the complainant. 



REED V. DINGESS. 
(Circuit Court, D. West Virginia. May 19. 1893.) 

LAND GrANTS — FORFEITUnES^KEDEMPTrON — LACHES. 

A biU alleged that in 1796 the comnionwealth of Virginia made a grant of 
a certain tract of land, described by metes and bounds, title to which, 
after various conveyances, vested in one Swan; that thereafter by vlrtne 
of several acts of assembly, the title to the tract, by reason of forfeiture 
of the grant, was vested in the directors of the literai-y ftmd; that by 
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subséquent act of assembly, passed ta 1838, the title thereto was vested 
in one Dumas, In trust for the creditors of Swan, and free from ail taxes 
and charges iheretofore aecrued, m whoin and his suceessors in trust, 
duly appointed by order of court, it hîis ever sinee remained; that from 
tlae date of the création of the state of West Virginia, witliin wliose 
liroits it lies, the land has never been entered on the land boolis for tax- 
ation, and so has become liable to be sold for tlie benefit of the school 
fund; that parts of said land hâve been sold as "waste and unappropri- 
ated" in proeeedings by the commissioner of school lands, but that they 
were not of that character, and hence that the proeeedings were void; 
that complainant, the successor of the trustées therein mentloned, and the 
holder of the légal title. had the absolute right to redeem, whieh could 
only be divested by proper proeeedings under the law of West Virginia 
to sell for the benefit of the school fund, which proeeedings liave never 
been had; and It prayed that complainant be allowed to redeem, etc. 
The bill was not filed untll 1893. It failed to show that the trustées 
had ever done anything in furtherance of the trust, or to allège any excuse 
for their neglect; and It failed to show who were the creditors or rep- 
résentatives, if any, of Swan, or what taterests they had. Hehl, that 
complainant and his predecessors in the trust had been guilty of such 
gross lâches as to bar ail their rights in the premises, and the bill must 
be dismissed. 

In Equity. Suit by John E. Keed, trustée, etc., against Zatto 0. 
Dingess. Bill dismissed. 

J. S. Clark, Z. T. Vinson, and E. L. Butterick, for plaintiff. 
N. Dubois Miller, J. Kodman Paul, Biddle & Ward, James H. 
Furgerson, and J. F. Brown, for défendant. 

GOFF, Circuit Judge. John E. Eeed, a citizen of the state of 
Pennsylvania, brings this suit against Zatto C. Dingess, a citizen of 
the state of West Virginia. It is alleged in the bill that the com- 
monwealth of Virginia on the 21st day of January, 179 G, granted' 
unto WUliam McOlery a tract of land containing 100,000 acres, 
situated on the waters of Coal, Sandy, Tug, and Guyandotte rivers, 
in the state of Virginia, now in West Virginia. The land is de- 
scribed by metes and bounds, from a survey dated the 21st day of 
May, 1795. It is set forth that on the 22d day of January, 1796, 
the patentée, William McClery, conveyed the entire tract of land 
to James Swan, by deed of that date, duly executed, and subsequent- 
ly recorded in the proper office in Logan county, where the greater 
part of the tract was situated. The bUl then shows that it ap- 
pears by the records of the court of appeals of the state of Ken- 
tucky that James Swan made and executed, in the city of Paris, 
France, a deed of conveyance for 43-48 parts of this tract of 100,000 
acres of land, (as well as of other lands owned by hira, situated in 
the States of Virginia and Kentucky,) dated November 22, 1819, 
to David Cowper Swan, Charles William Juste Jérôme, and Louis 
Philibert Brun d'Aubigne, trustées, for certain purposes in the 
conveyance mentioned, a copy of which deed is flled with the bill; 
but tiie validity of the same, as well as the proper recordation 
thereof, is denied by the complainant. The bill then charges that 
the trustées mentioned in such alleged deed executed a mortgage 
on the lands described in it, which is also dated November 22, 1819, 
by which they secure the payment to James Swan of the sum of 
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$804,166.67, the same being, it is chargea, tlie deferred payments of 
purchase money due to Swan for said lands, and a certified copy of 
such mortgage from the records of the court of appeals of Kentucky 
is flled and made part of the bill. It is then set forth that the 
purchase money was not paid, and that proceedings were insti- 
tuted by James Swan et al. in Paris, France, in the year 1824, for 
the recovery of said money, and the dissolution of the company 
for which the trustées mentioned held the land under the deed of 
1819, and that in the year 1827 a decree was entered in such pro- 
ceedings dissoMng the company, and placing its affairs in the 
hands of a notary for liquidation, a copy of which decree is also 
flled and made part of the bUl. Complainant then allèges that 
under and by virtue of several acts of the gênerai assembly of 
Virginia the title to the tract of 100,000 acres of land, by reason 
of forfeiture, became vested in the "président and directors of the 
literary fund" of the state of Virginia, and that on the 15th day of 
March, 18-38, such forfeiture being then in force, the gênerai as- 
sembly passed an act by which the title to said tract of land was 
transferred to and vested in one John Peter Dumas, in trust, dis- 
charged from ail taxes and damages chargeable thereon before the 
Ist day of January, 1838 ; that John Peter Dumas, as trustée, held 
the land untU his death, in December, 1847; and that the circuit 
court of Kanawha county, Va., in certain proceedings pending 
before it, on the Ist day of June, 1855, appointed Josiah Randall, 
of Philadelphia, Pa., as trustée in the place of Dumas. That Josiah 
EandaU acted as such trustée until his death, in 18GG, and that 
Kobert E. Eandall was, on the 3d day of October, 1866, by the same 
court, appointed to succeed Josiah Eandall in such trust, and that 
he continued to act as such until the 29th day of June, 1886, when 
he resigned, and the complainant, John E. Eeed, of Philadelphia, 
was on that day appointed trustée of the James Swan estate in 
the room and place of Eobert E. Eandall, such appointment being 
then made by an order entered in the chancery cause of Emile and 
Charles Dumas v. D'Huc D'Monsignor et al., then pending in the 
circuit court of the United States for the district of West Virginia, 
at Parkersburgh. 

The bill then charges that the tract of 100,000 acres of land was 
not charged on the land books of Logan county to John Peter Du- 
mas, from the year 1840 to the year 1860, as a tract of 100,000 acres, 
but that in the year 1840 he was so charged in that county with a 
tract of 83,074 acres, which complainant says is that part of the 
said tract of 100,000 acres that was located in such county^^ and he 
says that it was so on said land books for the years from 1840 to 
1850, inclusive, and that the taxes due upon it were paid up to and 
including the year 1854, but that such tract of 83,074 acres was not 
charged to Dumas from the years 1857 to 1860, inclusive. It is set 
forth in the bill that the tract of 100,000 acres has not, nor has any 
part of it, been entered on the land books, either in the name of 
John Peter Dumas, Josiah Eandall, Eobert E. Eandall, or John E. 
Eeed, the complainant, since the création of the state of Woat Vir- 
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ginia, and that by reason of tlie failure to cause tte sanie to be so 
cbarged for taxes tlie lands, under thé provisions of the lawa of 
West Virginia, became liable to be sold by the commissioner of 
school lands for Logan county, for the beneflt of the school fund; 
and that such officiai during the years from 1882 to 1888, inclusive, 
did sell certain portions of the same to the défendant, at public sale, 
as waste and unappropriated lands. It is also stated that at the 
April term, 1882, of the circuit court of Logan county, W. Va., one 
L. D. Chambers, commissioner of school lands for that county, 
filed his pétitions as such oflicer in that court, representing to the 
court that there were flve tracts of land on Dingess' Kun creek aud 
its waters in Logan county, containiug certain quantities, respec- 
tively, as set forth in his pétitions, and that the same was "waste 
and unappropriated lands," to which no person claimed title; that 
under and in pursuance of the pétitions, and at the same term of 
the court, an order vi'as made directing said tracts of land to be 
sold as "waste and unappropriated lands" for the beneflt of the 
school fund, no person claiming title there to; that the same were 
duly sold by the commissioner on the 28th day of August, 1882, and 
purchased by the défendant, he being the highest bidder, which 
sales were duly confirmed by the court, and the commissioner or- 
dered to make to the défendant deeds for the lands so sold to him, 
which was done, and the deeds duly recorded. The complainant 
then charges that at différent times the school commissioner re- 
ported to the court mentioned as land waste and imappropriated 
varions parts of the 100,000-acre tract, and that such orders were 
made in the proceedings then so pending, at différent times, as re- 
sulted in the sale of many portions of the same, and the purchase 
thereof by défendant, the sales ail being confirmed by the court, and 
deeds made for the land. ïhe flrst of such sales was so ordered at 
the April term, 1882, and the last at the July term, 1888, and the 
number of acres sold was 5,904. 

The bill claims that there is no land in West Virginia that is 
"waste and unappropriated," except such as has never been granted 
by the commonwealth, and that the tracts of land so sold were not 
"waste and unappropriated," but were parts of the 100,000-acre tract 
that had been granted to William McClery in the year 1796, now 
claimed by complainant, as trustée of the James Swan estate. It 
is also alleged that the reports so made to the circuit court of Logan 
county by the school commissioner were untrue. 

The complainant claims that under the constitution and laws of 
the state of West Virginia he has the absolute right to redeem the 
tract of 100,000 acres of land so forfeited, and that his right to re- 
deem can only be divested by proceedings to sell the land for the 
benefit of the school fund, in conformity to the law providing for 
such sales; and no such proceedings, he claims, hâve ever been 
instituted. He allèges that ail the proceedings brought in the cir- 
cuit court of Logan county by the school commissioner, including 
the decrees of sale and orders made conflrming the same, as well as 
the deeds executed and delivered to the défendant, are without au- 
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thority of law, and void, and should each. and ail of them be set aside 
and annuUed; that défendant purchased such. lands with fuU knowl- 
edge of compla^nant's title, and tkat the commissioner proceeded 
against it as "waste and unappropriated" for the express purpose 
of defeating the riglit of rédemption held by complainant, instead 
of charging it as land delinquent and liable to be sold for failure 
of the owner for five years to hâve the same entered on the land 
books, — a proceeding in whieh complainant claims it would hâve 
been proper for him or his predecessor in trust to hâve filed a péti- 
tion to redeem. The prayer of the bill is that the several deeds 
made to défendant for the lands so purchased by him be canceled, 
and that complainant be put in possession of the land mentioned and 
described in them, and for gênerai relief. 

The défendant has flled a demurrer to the bill, assigning numer- 
ous grounds of insufflciency of and want of equity in the same. 
Défendant insists that frcm the allégations of the bill it appears 
that complainant has no title to the 100,000 acres of land; that 
it does not appear that James Swan died seised of it; that it is 
shown that the title to the land was forfeited, and never redeemed 
or relinquished; that complainant, as trustée, was never invested 
with the légal title to the land; and that it appears from the bill 
that a court of compétent jurisdiction, in a case properly before 
it, decreed the sale of the land now claimed by défendant, the de- 
crées of sale not being reversed, but still being in force, and that, 
therefore, their legality cannot be questioned in a collatéral pro- 
ceeding. 

In the view that I take of this case it will not be necessary to 
consider the complainant's title to the land mentioned, nor discuss 
the question of jurisdiction in the sensé that it is suggested in 
the demurrer. The complainant seeks the aid of a court of equity. 
He appeals to conscience for relief. Before the aid asked can be 
given and the relief prayed for be granted, such a state of facts 
must be presented as will enable the court to see that the com- 
plainant and thèse preceding him in trust hâve themselves acted 
as in "justice and fair dealing" they should hâve done, and that 
they hâve not refused or neglected to so assert and protect their 
claims, as, in connection with lapse of time and other circum- 
stances, will work préjudice to others, and operate as a bar to 
the relief now asked. Courts of equity universally refuse their 
aid in behalf of stale demands, and no doctrine is now more 
gênerai and more useful, when properly applied, than that of 
lâches. Judge Moncure, delivering the opinion of the court in 
Doggett v. Helm, 17 Grat. 96, said: 

'".nie court Is of opinion, without dcciding any other question in this cause, 
that lâches and lapse of time afCord a sufficiont ground for afflrming the de- 
cree of the court below, dismissing the ijlaintiff's bill. It is an inhérent 
doctrine of courts of equity to refuse to interfei'e where there has been 
gross lâches in prosecuting rights, or long and unreasonable acqiilescence in 
the assertion of adverse rights. 2 Story, Eq. Jur. § 1520. As was sald by Lord 
Oamden in Smith v. Clay, Amb. 645: 'A court of equity, which is never ac- 
tive in relief against conscience or public convenience, bas always refused its 
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aid to stale demands, where the party has slept iipon his rigM, and acqulesced 
for a great lengih of time. Nothing can call forth this court iDto activlty, 
but conscience, good faith, and reasonable diligence. Where tliese are want- 
ing, the court is passive, and does nothing. Ijaclies and peglect are always 
discountenanced.' Tliis doclrine of courts of eciuity has becn aJways recog- 
nized and acted on, and thèse observations of Lord Camden liave been often 
repeatod and approved by the courts of England and this country." 

Tlie suprême court of appeals of Virginia, of West Virginia, and 
tke suprême court of the United States, hâve repeatedly announced 
this rule, as the folio wing cases will demonstrate: Carr's Adm'r 
V. Chapman's Legatees, 5 Leigh, 104, 171; Hayes v. Goode, 7 
Leigh, 452 j Pusey v. Gardner, 21 W. Va. 4G9; Trader v. Jarvis, 23 W. 
Va. 100; Piatt y. Vattier, 9 Pet. 405; McKnight t. Taylor, 1 
How. 161; Wagner v. Baird, 7 How. 234; Badger v. Badger, 2 
Wall. 87; Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ot. Kep. 610. I 
cite the foUowing cases in which the subject is discussed, and the 
same conclusion reached: Kane v. Bloodgood, 7 Jolins. Ch. 93; De- 
couche V. Savetier, 3 Johns. Ch. 190 ; Johnson v. Diversey, 82 111. 446 ; 
Liverpool Eoyal Bank v. Grand Junction Kailroad & Depot Co., 125 
Mass. 490; Shorter v. Smith, 56 Ala. 208; Harlow v. Iron Co., 41 
Mich. 583, 2 N. W. Eep. 913; Spaulding y. Farwell, 70 Me. 17; 
Sargeant v. Bigelow, 24 Minn. 370; Hume v. Long, 53 lowa, 299, 
5 N. W. Eep. 193; McCoy v. Poor, 56 Md. 197; Pipe v. Smith, 5 
Colo. 146; Walet v. Haskins, 68 Tex. 418, 4 S. W. Eep. 596; Smith 
V. Thompson, 54 Amer. Dec. 126. The English courts announce 
the same conclusion. Cholmondeley v. Clinton, 2 Jac. & W. 1; 
Beckford v. Wade, 17 Ves. 87 ; I5onuey v. Eidgard, 1 Cox. Crim. Cas. 
145; Sherrington v. Smith, 2 Brown, Pari. Cas. 62. 

This doctrine has lately been reviewed, and is strongly and most 
aptly expressed by Mr. Justice Brewer in Naddo v. Bardon, 2 C. 
0. A, 335, 51 Fed. Eep. 493: 

"No doctrine is so wholesome, when wlsely administercd, as that of lache.s. 
It prevents the rostirrection of stale titles, and forblds the spying out from 
the records of ancient and abandoned rights. It requircs of every owuer that 
he take care of his property, and of every claim'jiit that lio malse imown his 
daims. It gives to tJie aoturil and longer possessor security, and Induces and 
justifies liim in ail elïorts to improve and make valuablo the property h& 
liolds. It is a doctrine received with favor, because its proper application 
\vorli3 out justice and equity, and often bars the holder of a mère teclmical 
right, which he has abandoned for years, from enforcing it, when its enforce- 
mcnt would worls large injury to many." 

Every person is bound to take care of his own rights, and equity 
is no more bound to take care of those who can take care of them- 
selves, and will not, than is the law. 

The plaintiff's bill shows that the trustées who in law represent- 
ed the Swan title, in fact gave it but little représentation, and that 
their delay in asserting it has been unusual and long-continued. 
What excuse is given for conduct on their part that, in the absence 
of explanation, — without some extenuating circumstances by or 
for them specially pleaded and sustained, — ^must be regarded as 
carelessness so gross that it is most reprehensible, provided they 
had faith in their title, and believed it worthy of protection by 
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honest endeavor on their part? James Swan, John Peter Dumas, 
Josiah Bandall, and Eobert E. Eandall were ail, as the bill and 
exhibits disclose, and as is conceded in tbe history of the days in 
which they lived, men of character, éducation, and expérience in 
business matters, ail well advised as to the requirements of the 
law, and familiar with its demands upon them as landowners and 
as trustées, yet ail of them, if the plaintiff's claims are well founded, 
for many years failing and refusing to perform their duties. In 
ail the bill I find no reason given — no excuse offered — for their at 
least strange management of an equally strange trust. Who are 
the parties entitled to this trust fund? What are their respective 
interests? Where do they réside? And why hâve they net been 
heard from during the last half century? The bill is silent as to 
thèse matters, the records filed as exhibits make no disclosures 
relating thereto, and so the questions will remain unanswered. 

There seems to hâve been but little attention given the land in 
controversy from the date of the grant in 1796 down to the insti- 
tution of proceedings in Logan county, in 1882, to sell it for the 
beneflt of the school fund. The day after it was patented to 
William McClery — January 22, 1796 — it was conveyed by him to 
James Swan. It does not appear that he ever had actual posses- 
sion of any portion of it, but it does appear that he permitted 
the entire tract to become forfeited for the nonpayment of the 
taxes due thereon. It seems that in 1819 he conveyed it — or 
sujrposed he had done so — to certain trustées, who conveyed it for 
certain trust purposes, and that afterwards, in 1838, the gênerai 
assembly of Virginia vested such title as was not then vested in 
others than those claiming under Swan in John Peter Dumas, in 
trust for the use and beneflt of the creditors of said Swan. I do 
not find from the record that John Peter Dumas, as such trustée, 
exercised any care or control over any of the land now in contro- 
versy after the year 1854, if in fact he ever did. It is not clear 
that any part of the 100,000 acres was entered on the land books 
in Virginia after the passage by the gênerai assembly of that 
state of the act of 1838. It is certain that none of this land has 
ever been on the land books in West Virginia in the name of James 
Swan, or of any of his trustées. The irrésistible conclusion is not 
that the trustées did not know their duty, not that they wUlfuUy 
failed to do their duty, but that they concluded they had no valid 
title to protect, no land to enter on the land books, and no taxes 
to pay. Their long and continued acquiescence in the abandon- 
ment of the land is susceptible of but one inference consistent 
with honest deportment on their part, and that is, they considered 
that their cestuis que trustent were without interest in it. 
Whether they so acted and concluded as to ail the différent tracts 
of land included in the Dumas trust the record does not advise, 
nor is it material, as we are now considering only the McClerv 
grant of 100,000 acres. 

The state of West Virginia was created in 1863, and at that time 
there was no law of the state of Virginia under which lands were 
v.56F.no.4— 12 
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forfeited for the failure of th.e owners thereof to enter them on 
the land bocks, and charge them with taxes. In 1869 such. a law 
was enacted by tbe West Virginia législature, and by it the owner 
of lands not so entered and charged was given one year from its 
passage in which to enter and so charge his lands, and thereby 
save their forfeiture. This provision of the act of 1869 was after- 
wards incorporated into the constitution of the state of West 
Virginia, as adopted in 1872, and is the sixth section of article 
13 thereof. With full knowledge of this législation and of this 
constitutional provision Robert E. Randall, trustée, appointed as 
such in 1866, permitted the time to pass in which he could hâve 
placed this land on the land books, if he then had title to it, and 
thereby hâve prevented its forfeiture. He did not avail h 1m self of 
this provision of the law. He adopted the same policy of non- 
action, so far as this land is concerned, that John Peter Dumas 
and Josiah Randall, former trustées of the same, did. For 20 
years Robert E. Randall was such trustée, and for ail those years 
his record as such is a blank, relative to this land. He then re- 
signs, and the plaintiff was appointed on the 29th day of June, 
1886, to succeed him as trustée. It wiU be observed that the pro- 
ceedings instituted by the school commissioner of Logan county 
to sell the lands for the beneflt of the school fund had been pend- 
ing over four years when the plaintiff was so appointed, and that 
it was over four years after his appointment when this suit was 
commenced. But it is proper to say in this connection that the 
présent trustée, so far as his duties as such and the question of 
lâches is concerned, does not cccupy the same position as do his 
predecessors in trust; and it is also proper to note that, since they 
hâve ceased to act as trustées, and since he has qualifled, a great 
change has taken place in the section of country where this land 
is located that very materially enhances the value of the property 
now claimed as part of the trust estate. On account of the récent 
development of Logan county by the construction of railroads, 
and the conséquent opening of her valuable minerai and timber 
régions to the markets of the country, the commercial value of the 
land therein has been enormously increased, and the great demand 
for the same has tended to revive titles that had been for years 
apparently abandoned. But constitutional provisions hâve de- 
prived long-neglected grants of the efQcacy they once iwssessed 
as muniments of title, and législative enactments that breathe 
the spirit of the progress now typifled by the change I hâve men- 
tioned hâve made the "waste and unappropriated" places of former 
days the garden spots of our présent industrial prosperity, and hâve 
caused the lands that were "forfeited" to become the most valuable 
of ail the domain of the state. 

The books teU us that courts of equity will not close their eyes 
to thèse matters, and the cases bearing on the doctrine of lâches 
say that it is the duty of the judge to consider them, and that fre- 
quently they will explain the activity existing in connection with 
demanda that hâve long been dormant. I do not find from any of 
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the décisions that it is the duty of a court of equity to provide the 
stimulus tliat will impart new life to the vapid claims whicli only 
présent themselves for récognition under the revivifying influences 
of the eras of development alluded to. 

Plaintiff's bill is ably and adroitly drawn, telling in an interest- 
ing- manner a wonderful story, and illustrating the peculiar vital- 
ity said to he inhérent in the early Virginia land grants. The 
plaintifl claims the légal title to 100,000 acres of land patented to 
William McClery in 1796. He claims for the creditors of Jam.es 
Swan over 150 square miles of the territory of West Virginia, 
— nearly one-fourth of the area of Logan county, — and in making 
his claim he admits his inability to prove that any part of the 
land was ever entered on the land books of Virginia, the state 
that granted it; and he concèdes that none of it has ever paid 
taxes under the title he claims by to West Virginia, the state 
that now includes it in her boundaries. Yet it is history that 
during ail thèse years Virginia, from 1796 to 1863, and West Vir- 
ginia from the year of her création down to the year in which this 
suit vras instituted, endeavored to ccllect revenue from ail such 
grants of land. It is claimed that ail forfeitures and delinquencies 
occurring prier to the year 1838, relating to the land in controversy, 
were released by législative enactment, and that it is stated in the 
release that the taxes and damages then due amounted in the ag- 
gregate to so great a sum of money that the creditors of Swan 
had better abandon the land than pay it. If that was the situa- 
tien in 1838, what was the condition of affairs in 1870, when the 
trustée refused to comply with the requirements of the législation 
of the state of West Virginia before mentioned? The presump- 
tion is that he best served the interests of those he represented 
when he declined to pay the taxes, and abandoned the land. And 
what was the status quoad this matter at the date of the bring- 
ing of this suit? The bill admits that taxes for many years are 
in arrears. It does not claim that they hâve been released, nor 
does it proffer to pay them. It is clear that the trustées of the 
Swan lands hâve slept upon such rights as they had; that they 
hâve delayed unreasonably the assertion of their claims; that they 
hâve nothing to offer in explanation cr in mitigation of their con- 
duct; that they in effect ask to be rewarded for their neglect of 
duty, and that a premium be paid them for the wrong they hâve 
done; that they hâve neglected the provisions of législative enact- 
ments, and ignored constitutional requirements; that they hâve 
been indiffèrent to the interests of the state, and hâve not borne 
their share of the burdens of the county. They hâve not done 
equity, and eqnity wiU not now do violence to her rules at their 
demand. I will pass a decree sustaining the demurrer and dis- 
missing the bill. 
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SALZEE V. IRSCH et aL 
(Circuit Court, S. D. New York. June 13, 1893.) 

1. EqUITT — JUEISDICTION— CONTHACTS. 

Coraplainaiit, haviug securol patents for an invention wliich had nof 
yet proved a eommercinl success, made an agreement on Ootober lOtlj 
wlth défendant, whoreby Jie was to continue liis researclies for perfecting 
the invention, and to assign to défendant a half interest in ail patents 
and Inventions, présent and future. Défendant agreed to use his best 
efforts to Introduce the invention to tlie public, and pay ail expenst^s 
of exploiting the same. The profits as well as the expenses of future 
experlments and patents vrere to be equiiUy divlded. The exploitation 
Tvas a failure, but certain third parties becaine interested in the matter, 
and an agreement was n-.ade to form a corporation, to which both plain- 
tiff and défendant were to convey their interests. A certificate of in- 
corporation was obtained, and plaintifC executed an assignment to défend- 
ant in order that the latter might convey the whole to the corporation; 
but a quaiTel having arisen between défendant and the third parties as 
to the management of the corporation, in which complalnant sided with 
them, the latter withdrew from the enterprise, défendant never executed 
the conveyance, and ail communication between the parties ceased. 
The invention had not been perfected, and the flrst business of the 
corporation would hâve been to carry on further investigation and experl- 
ments. Défendant had committed no breach of his agreement with plain- 
tifC of October lOth. Held, that although the parties had placed them- 
selves in such a position that the invention was of no value to any one, 
and might be lost to the world, the court could only proceed upon the 
recognized Unes of equity cognizance, and that the only relief which could 
be granted was a decree requlring défendant to deliver to plaintifC the 
assignment of the latter's half interest In the invention and patents. 

2. Same — Conteacts— Breacii. 

The fact that défendant paid no part of the expenses of continued ex- 
perlments did not put him in default, under the agreement of October lOth, 
It appearing that plaintifC never furnished him any statement thereof, 
and that the expenses had in fact been paid by the third persons penamg 
the dispute. 

In Equity. Bill by Henry Salzer against Francis Irsch and 
others. Decree for complainant. 

Anthony PoUok, Philip Mauro, and William H. L. Lee, for com- 
plainant. 
Marshall P. Stafford, for défendant Irsch. 

COXE, District Judge. The complainant has for several years 
devoted his attention to the perfecting of a process for steriliz- 
ing and preserving méat. Prior to December 12, 1888, two lettera 
patent of the United States, as well as some foreign patents, 
had been granted to him. His process was not, however, a commer- 
cial success. Ail of the samples after a certain time gave access to 
mold, and a certain percentage was spoiled outright. In this condi- 
tion of affairs the complainant applied to the défendant Irsch as 
a compétent person to introduce the patented process to the at- 
tention of the public. The negotiations between them culminated 
in a written agreement dated December 12, 1888, by the terms of 
which the complainant appointed Irsch his attorney to exploit the 
invention of the French and English patents by selling the pat- 
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ents, rights therein, or licenses thereunder. Salzer agreed to 
Bign any instrument necessary to effectuate the object of the 
agreement, and Irsch. promised to use his best endeavors to pro- 
mote the common enterprise, and pay over complainant's share 
of the profits promptly. The parties were to share equally in the 
net profits after paying ail necessary expenses, but Salzer was 
not responsible for money advanced by Irsch in unsuccessful efforts 
to exploit the invention. TJnder this agreement Irsch went to 
France, and made an effort to hâve the invention adopted by the 
French army and by others, but was unsuccessful because an ex- 
aminaticn instituted by the minister of war revealed the présence 
of numerous spots of mold on the méat. 

On the lOth of October, 1889, a second agreement was made by 
which Salzer agreed to continue his researches and efforts to 
make the invention a commercial success, and to assign to Irsch 
a half interest in his inventions, présent and future, and in his 
patents, American and foreign, then granted or thereafter to be 
granted. Irsch agreed to use his best efforts to introduce the in- 
ventions to the public, and to pay ail expenses connected with 
exploiting the same. The profits, as well as the expenses of 
future experiments and procuring future patents, were to be di- 
vided equally. The parties, in October, 1889, were, then, joint 
owners of the patents and equal partners in the profits. Salzer 
was to dévote his time and talents to perfecting the invention, and 
Irsch was to pay ail the expenses attending its introduction to 
the public, and was to dévote his time and talents to making the 
perfected invention popular. He was also to pay one-half of the 
expenses incident to Salzer's experiments. Shortly after the Oc- 
tober agreement Irsch went to Chicago, and attempted to intro- 
duce the invention there, but without success. 

The complainant continued his experiments, endeavoring to make 
the invention a commercial success, but nothing further of im- 
portance occurred until the spring of 1890, when, through the 
efforts of Irsch, Messrs. Wallerstein and Lewisohn were induced 
to interest themselves in the matter, and to advance |5,000 for 
the purpose of continuing the experiments and exploiting the in- 
vention. The negotiations between the parties ended in an agree- 
ment to form a corporation under the laws of New Jersey, and a 
certificate of incorporation was obtained and filed at Trenton, 
December 9, 1890. Both Irsch and Salzer were to convey to this 
company ail their right, title, and interest in and to the Salzer 
patents. Salzer executed such an assignment, and delivered it to 
Irsch to be by him delivered to the company when organized, 
after being signed by him and recorded. This instrument Irsch 
still retains. The organization of the company was not completed 
owing to misunderstandings and quarrels between Irsch and Wal- 
lerstein and Lewisohn as to the management of the company and 
the expenditure of the money. In thèse disputes the complainant 
sided with Wallerstein and Lewisohn, and received from them 
direct about |1,800 for the purpose of continuing his experiments. 
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Thèse disagreements ended December 4, 1891, by th.e witlidrawal 
of Wallerstein and Lewisohn from the enterprise, and eince tlien 
ail communication between the parties bas ceased. 

Thèse are the facts. 

The one proposition which is established beyond dispute is that 
the parties hâve involved themselves in an apparently inextricablf 
snarl. Neither can budge. The enterprise is at a standstill. IJn- 
less some change takes place in the présent status of afîairs the 
patents will be without value, and the inventions of Dr. Salzer, 
assuming that he has made a valuable discovery, will be loat to 
the world. What is to be done? It is suggested in complainant's 
brief that, even thougli the défendant has in ail things kept his 
agreements, equity will flnd some way to protect the complainant's 
interests; but the principles of jurisprudence which are to be in- 
voked in this somewhat novel undertaking hâve not been pointed 
eut. It is entirely clear that whatever relief is granted must 
be on well-recognized Unes of équitable cognizance. An entirely 
fair adjustment of the difSculty, based on a surrender by the de- 
fendant of his interest in the patents upon receiving his disburse- 
ments and a reasonable compensation for his services, was pro- 
posed at the argument, but was acquiesced in by neither party. 
It was the opinion of ail that a decree proceeding upon the lines 
suggested was, under the présent pleadings, out of the question. 
It must be remembered that this is not an action for spécifie per- 
formance, or for the dissolution of a partnership or a corpora- 
tion, or to set aside a contract for fraud, or because of mutual mis- 
take. Fraud is alleged, but there is no proof to sustain the allé- 
gation. Neither is it an action to compel the défendant to pro- 
ceed with the formation of a corporation, and to transfer his in- 
terest in the patents to the corporation. 

The relief demanded is: First: For an injunction restraining 
the défendant from disposing of the patents and the assignment 
of November 30, 1890. Second: For a decree annuUing the agree- 
ments, written and oral, and compelling the défendant to deliver 
up the assignment of November 30, 1890. Third: For an account- 
ing of ail gains and profits which the complainant has lost through 
the conduct of the défendant. 

It will be observed that the complainant's theory seems to be 
that the défendant has violated ail of the agreements, and that 
the complainant, having kept them ail, is entitled to hâve the 
agreements canceled without paying or offering to pay the défend- 
ant even the disbursements which he has incurred. 

The foUowing propositions are, it is thought, suiiflciently estab- 
lished: 

First. The agreement of December 12, 1888, was superseded by 
the agreement of October 10, 1889. 

Second. By the tenus of the October agreement Irsch was given 
a half interest in the inventions and patents of Salzer secured, 
or to be secured. The considération for this transfer is clearly 
expressed in the agreement, and needs no explanation by extrinsic 
évidence. 
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TMrd. Irsch. made endeavors to introduce the invention to the 
public and faUed. The faUure was not due to any fault of Ms. 
This proposition is conceded by tlie complainant hiniself. The in- 
vention was ia a crude and tentative form. It bas not even now, 
eo far as the proof discloses, been perfected so as to become a com- 
mercial commodity. No one connected with the transaction thought 
that it was wise or proper for Irsch to continue his efforts to intro- 
duce to the public an invention for preserving méat, which, instead 
of doing so, pennitted it to mold and putrify. It was recognized by 
ail as late as the autumn of 1891 that the first business of the pro- 
posed corporation was to assist the inventer in perf ecting his process. 
It is manifest, therefore, that no breach of the agreement can be 
imputed to Irsch in this regard. 

Fourth. The only other obligation on the part of Irsch was to 
pay half of Salzer's expenses for experiments, patents, etc. He can- 
not be adjudged in default hère for the reasons, first, that he was 
never furnished with any statement of thèse expenses, or asked to 
pay them; and, second, there were, in fact, no expenses for Mm to 
pay, they having been paid by Wallerstein and Lewisohn. In 
any view complainant is hardly in a condition to complain after hav- 
ing received from the gentlemen named nearly the sum of $2,000. 
The least the complainant could do, if he expected Irsch to partici- 
pate in thèse expenses, was to send him a statement of their 
amount, and request him to remit one-half. The nearest approach 
to such a request is the letter of April 19, 1891, in which Salzer 
says: "Inclosed please find copy of application for new patent. 
If it should turn out unsuccessfully I shall defray expenses alone." 
The reason why Irsch was not asked to pay and did not pay the 
half of the expenses is apparent. After the proposed formation 
of the manufacturing company, and while the negotiations there- 
for were pending, both parties regarded the provisions of the con- 
tract of October, 1889, as suspended. They proceeded under the 
new agreement which ail supposed would be consummated by the 
complète organization of the company. The understanding, so 
far as applicable to the présent proposition, is stated by Mr. "Waller- 
stein as follows: 

"]t w.as decided that Dr. Salzer sliould continue his experiments in Balti- 
more so as to put his invention into a practicable, merchantable article, that 
tliô necessitry funds were to be paid to him against vouchers, and that ho 
was to Inform vis of his progress and of expenses which he decided to make, 
and to obtain our consent thereto." 

It is not at ail strange, therefore, that the provisions of the 
October contract were regarded, by both parties, as being in 
abeyance. 

Fifth. Although there were mutual complaints almost from the 
beginning, the relations between Salzer and Irsch continued 
friendly until the quarrel between Irsch and Wallerstein, and the 
espousal by Salzer of the cause of the latter. This was in the 
summer of 1891. Up to that time there was no prêteuse that 
Irsch had violated the October agreement, or lost any of his rights. 

Sixth. The attempt to form a company was frustrated by dis- 
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putes, as to its management, between Irsch and Wallerstein. It 
is of no importance who was right and who was wrong in this 
controversy. It is conceded that the merits of that dispute are 
not involved in this action. It is a fact tkat the organization of 
the Company was not perfected, that no property was ever vested 
in the company, and that its organization is now impossible. It 
being admitted by ail that this company is defunct it leaves the 
rights of ail parties as they were before the organization was at- 
tempted. 

If the foregoing propositions are correctly stated, there can be 
little room for discussion as to the conclusion to be derived there- 
from. Assuming that Irsch was wholly to blâme for the failure to 
organize the corporation, it cannot be said that his conduct in this 
respect worked a forfeiture of the October agreement. He does 
not lose his interest in the patents because of the failure of a 
scheme to exploit the patents any more than Salzer would lose his 
interest if the failure to organize the company were wholly at- 
tributable to him. It seems clear, therefore, that the only relief 
to which the complainant is now entitled relates to the assign- 
ment of November 30, 1890. This was a conveyance by the com- 
plainant to the proposed corporation of his interest in the patents. 
It was intrusted to the défendant merely that he might attach 
his own signature and hand it to the corporation. He declined 
to do either. The corporation is no longer a possibility. The dé- 
fendant bas no shadow of right to this instrument. It belongs to 
the complainant and should be retumed to him. Should the de- 
fendant fail to carry out the terms of the October agreement in the 
future, relief may be granted, but untU this occurs that agreement 
cannot be disregarded. The défendant has vested rights which 
a court of equity must respect so long as the défendant himself 
respects them. 

There must be a decree for the complainant directing the de- 
fendant to deliver up the November assignment, but without costs. 



REED V. PENNSYLVANIA R. CO. 
(Circuit Court, E. D. New York. May 10, 1893.) 

1. Cabbibes — Injuries to Passbngers— Contributokt Négligence. 

In an action agamst a rallroad company for injuries to a passenger It 
appeared that plalntifC boarded the train while It was in motion, and that 
when she had gotten safely on the step the bralieman pushed her so vio- 
lently as to throw her down on the platform, and seriously injure her. 
Held that, however négligent plaintlff may hâve been In undertaking to 
board a movlng train, such négligence in no wlse contributed to the injury, 
which was due to the brakeman's violence, and does not affect her right 
to recover. 

2. Same — Damages — Continuinq Injury. 

In such action the opinion of médical experts as to the permanence 
and probable future effect of the injuries is compétent, and damages 
may be allowed for such effect. Cunningham v. Railroad Oo., 49 Fed. 
Rep. 439, followed. 
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At Law. Action by Martha A. Beed against the Pennsylvania 
Railroad Company for personal injuries. The jury found a verdict 
for plaintiff, whicli tlie défendant moves to set aside. Motion over- 
ruled, and judgment on verdict. 

Wilmot M. Smith, (George H. Pettit, of counsel,) for plaintiff. 
Kobinson, Bright, Biddle & Ward, (H. G. Ward, of counsel,) for 
défendant. 

WHEELEB, District Judge. The plaintifE boarded the defend- 
ant's train whUe it was in motion, starting from a station in 
Pennsylvania. Her évidence tended to show that the conductor was 
calling"All aboard;" that the brakeman helped two others on, and, 
after she had got safely onto the steps, pushed her so violently as 
to throw her down upon and nearly over the platform, whereby 
she was seriously injured; and that she had not fuUy recovered 
from the injuries at the time of trial. Testimony of her attend- 
ing physician that there was a doubt in his mind about her abso- 
lute recovery, and he could not say whether she would recover 
or not, was allowed to stand. The défendant claimed a verdict 
because the plaintiff undertook to get on the train while it was 
moving. This claim was denied, and the jury was charged that, if 
the brakeman pushed the plaintiff violently, beyond what was 
proper assistance, she was entitled to recover for what she had 
suffered in conséquence of the injury done to her by this violence, 
and what she was likely to suffer from it thereafter. Two points 
are made upon this motion to set aside the verdict: One that the 
verdict should hâve been directed for the défendant because of 
contributory négligence in getting onto the train in motion; the 
other for allowing recovery for what the plaintiff was likely to 
suffer from the injury. 

Counsel for the défendant insists that, as this case was tried 
in New York, the law of that state govems, and relies upon Solo- 
mon v. Railroad Oo., 103 N. Y. 437, 9 N. E. Rep. 430, to show 
that boarding a train in motion is such contributory négligence as 
precludes recovery for any injury received at the time. If this is 
a question of local law, that of Pennsylvania would seem to con- 
trol as to what would constitute an actionable injury. But, how- 
ever that may be, the case was tried upon the theory that the 
plaintiff took ail the risks of the moving of the train, and she did 
not recover for their conséquences, but for those of the violence. 
She did not contribute to that. If she put herself in danger she 
was entitled to freedom from assault or violence either during the 
danger or after it had passed. Négligence defeats recovery only 
for injuries it contributes to. Coasting Co. v. Toison, 139 U. S. 
551, 11 Sup. et. Rep. 653; Railway Co. v. Ives, 144 U. S. 408, 12 
Sup. et. Rep. 679. 

The other question was considered in Ounningham v. Railroad 
Co., 49 Fed. Rep. 439. The rulings in this case foUowed the dé- 
cision in that, which was acquiesced in, and is deemed to hâve been 
correct. Motion overruled, and judgment on the verdict. 
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DAVENPORT et al. y. PMNCE. 
(Circuit Coui-t, B. D. New York. May 12, 1893.) 

1. Limitation of Actions— Accktjal of Right— Demand. 

Defendant's fatlier was executor ol a will whlch bequeathed a certain 
sum to plaintlffs, and he and défendant were coexecutors of another will. 
The father niingled the funds coming into liia hiinds under tlie two wUls, 
and Invested them in land. At his death the défendant, as surviving ex- 
écuter imder the latter will, sold the land, and took two mortgages on lt,~ 
one to himself, as executor, and the other (for the amount of the fund due 
plaintlffs) to himself, as trustée,— and he recorded the latter mortgage 
after the othei-. He af terwards foreclosed the first mortgage, and had the 
land bid in for his beneflt. Held, that a right of action against défendant 
for the fund dld not accrue to plaintlffs, nor did the statute begin to run. 
until they made a demand upon him for It. 

2. Same — Inquirt— Demand and Repusal. 

An inquiry by plaintlffs as to the status of the fimd, and a déniai by de- 
fendant that he ever had It, on the ground that the foreclosure of the 
first mortgage wiped out the fund, and ended his liability, dld not constl- 
tute such a demand and refusai as will set the statute ruuning. 

At Law. Action by Abraham C. Davenport and Antoinette P. 
Bavenport against David Prince. There was a verdict for plain- 
tîfCs, and défendant moves for a new trial. Motion overruled, and 
judgment on verdict. 

Benjamin Estes, for plaintififs. 

Dillaway, Davenport & Leeds, (John S. Davenport, of couusel,) 
for défendant. 

WHEELER, District Judge. Abraham Cargill bequeathed the 
use of a fund, which became $5,328, to the plaintiffs' mother, dur- 
ing life, and the principal to her children, at her decease, by wUl, 
of which the defendant's father was executor. The mother of 
the défendant left a will, of which he and his father were execu- 
tors. This fund was invested by the defendant's father, with the 
estate of the defendant's mother, in real estate in Pennsylvania, 
upon which he attempted to take security for it; and the interest 
was paid to the plaintiffs' mother during her life, and a while 
after her death, by consent of her children, to their father. The 
défendant, after death of his father, sold the property, as sur- 
viving executor of his mother, for $12,500, and took a mortgage 
for $7,172 to himself, as executor, and another for $5,328, repre- 
senting this fund, to become due in 10 years, to himself, as trustée, 
which was recorded after the other. After some payments on 
the principal of the first mortgage, and of interest on the second, 
the défendant, in 1877, caused the property to be sold for $450, on 
foreclosure of the first; and it was af terwards conveyed by the 
purchaser to the Prince Manufacturing Company, in which the 
défendant was largely interested, and frora which he received 
money. On inquiry in behalf of the plaintiffs, in 1878, the défend- 
ant denied that he had ever had the fund, and claimed that the 
foreclosure of the first mortgage "wiped out" the one given for 



DAVENPORT V. PKINCE. 187 

the fund, and ended his liability. A demand of the fund just be- 
fore this suit was brought was admitted. There was évidence, by 
statements and conduct of the défendant, and circumstances, fend- 
ing to show that he had the fund, and that the property was bid 
in at the foreclcsure sale. The défendant relied upon the statute 
of limitations, and claimed that the défendant had not so received 
money as to be liable in this action. The court held that the 
cause of action accrued on the demand, and directed the jury to 
find for the plaintiffs, if, upon ail the évidence, the plaintilïs had 
shown that the défendant had the fund. The défendant bas moved 
for a new trial, principally on account of thèse rulings. 

Many cases bave been cited on behalf of the défendant, sbow- 
ing that no demand is necessary for the recovery of money be- 
longing to others received under some duty to tbose to whom it 
belongs, or tortiously against their rights, but this case differs 
from those. Hère the défendant did not receive this property or 
fund tortiously. He was not exécuter of the will of Cargill, and 
owed no duty about the assets urder it to any one. His father, 
as the executor, mingled them with the estate of his mother. 
They came to the défendant with that estate, as coexecutor, and 
finally as sole executor, of the will of his mother. He owed no 
duty about them as such executor. They were in his hands as 
the property of those to whom they belonged. He was under no 
obligation to take them to the owners, nor otherwise about them, 
but that of préservation. He could be in no default until he had 
refused them to the owners. Prescott v. Parker, 14 Mass. 428; 
Miles V. Boyden, 3 Pick. 213; Bradstreet y. Clark, 21 Pick. 389. 

Counsel for défendant argues that the déniai of having, or hav- 
ing had, the fund, was équivalent to a demand and refusai, and 
that the action thereupon accrued, if ever, to the plaintiffs. This 
may be so, but whether it is or not is at least doubtful. The 
plaintiffs had made no demand, and only an inquiry had been made 
for them. They were not obliged to treat the defendant's asser- 
tion as being anything more than an answer to the inquiry which 
had been made for them. That the défendant only received real 
estate or property would not, as argued for him, be sufiicient to 
maintain this action for the fund. What he received was real 
estate when he received it; but he sold that, and had received the 
avails of it, before this action was brought. The fund was not 
shown to hâve been subject to the right of the estate of the de- 
fendant's mother in the real estate in which it was invested. He 
appears to hâve made the mortgage for it second by record of his 
own motion. The evid(mce seems to hâve well warranted the jury 
in finding that it was bid in for the défendant, and that by the 
disposai of it afterwards he received more than the amount of 
the fund, with interest from the demand, in money or its équivalent, 
on account of the investment of the fund in the real estate. 2 
Greenl. Ev. § 218. No suflScient reason for setting aside the ver- 
dict, therefore, appears. 

Motion for new trial overruled, and judgment on the verdict. 
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NEW YORK & N. E. R. CO. v. HYDB. 

(Circuit Court of Appeals, First Circuit June 14, 1893.) 

No. 50. 

1. Bill of Exceptions — Time poe Présentation and Allowance — Cihcuit 
Court of Appeals. 

A verdict was rendered May 27tli, at the terra wlilcli commenced May 
15th and ended October 14th. There was no rule of court fixing the tlme 
wlthln wlilch a bUl of exceptions should be filed, presented for allowance, 
or allowed; and no order relating thereto was made in the case. The 
blll of exceptions was flled August 25th, but was not presented to the 
judge until October 4th, when It was allowed, over the objection that the 
delay was unreasonable and imwarrantable. Held that, as the allowance 
was at the trial term, the jurlsdiction of the circuit court of appeals was 
not aflected by the delay. 

a, Same — State Phacticb. 

The practice in the fédéral courts touching the filing, presenting, or 
allowance of bUls of exceptions, Is in no wise affected by the state prac- 
tice. 

S. Same— Fedebal Pkacticb. 

In the circuit court of appeals no exceptions to rulings at a trial can be 
considered unless they were taken at the trial, and were also embodied 
in a formai bill of exceptions presented to the judge at the same term, 
or within a further tlme allowed by order entered at that term, or by 
standing rule of court, or by consent of parties; and, savc under very 
extraordinary circumstances, they must be allowed and filed with the 
clerk during the same term. After the term has expired wlthout the 
court's control oyer the case being reserved by standing rule or spécial 
order, ail authority to allow a bill of exceptions then flrat presented, or 
to alter or amend a bill already allowed and filed, is at an end. Bank y. 
Eldred, 12 Sup. Ct Rep. 4.50, 143 U. S. 293, foUowed. 

4. Fedekal Courts — Juetsdictiox — Avermekts op Citizensiitp. 

An averment that défendant is a corporation "duly establlshed by law, 
and having its principal place of business in Boston, in the state of Mass- 
achusetts," is not a sufficlent statement of its citizenship to show fédéral 
jurlsdiction. 

5. Masteb and Servant — Négligence — Fellow Servants — Railroad Em- 

ployés. 

A yard clerk or car clerk in a railroad freight station, whose duty re- 
quired him to go into the yard for the purpose of getting a record of tho 
seals of the cars which each train left or was to take away, was injured 
by the backing down upon him of part of a freight train in control of the 
engineer and train hands. Helé, that the Injury was caused by feUow 
servants, and the company was not llable. Railroad Go. v. Baugh, 13 
Sup. Ct. Rep. 914, applied. Railway Co. v. Ross, 5 Sup. Ct Rep. 184, 112 
TJ. S. 377, distinguished. 

In Error to the Circuit Cîourt of tke United States for the Dis- 
trict of Massachusetts. 

Action by Lavius H. Hyde against the New York & New England 
Eailroad Company to recover damages for personal injuries received 
while in its employ. There was a verdict for plaintiff, and from 
the judgment thereon défendant brings error. Eeversed. 

Frank A. Farnham, (Charles A. Prince, on the brief,) for plain- 
tiff in error. 

T. Henrj' Pearse and Alfred Hemenway, for défendant in error. 
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Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The verdict in this cause was rendered 
May 27, 1892, at tlie term of the circuit court wliicli commenced 
May 15, 1892, and ended October 14tli of the same year. No order 
was made flxing or limiting the time within which the bill of ex- 
ceptions should be pr«sented. August 2oth of the same year the 
bUl was flled in the clerk's office, but the same was not presented 
to the judge who tried the cause until October 4th. At that time 
the plaintiff below objected to its allowance, for the cause that the 
delay was unwarrantable, and not reasonable, within section 953, 
Eer. St. The exceptions, however, were allowed. The section of 
the Eevised Statutes referred to neither in terms nor by implication 
limits the time within which exceptions shall be filed or allowed, 
and does not aid the court in determining this question; and the 
décisions touching the subject-matter of that statute do not sustain 
the plaintiff below in claiming that the ordinary rule that what is 
to be done within a time not named is to be doue within a reason- 
able time has any application to it. 

There is no rule of the circuit court fou the district of Massa- 
chusetts fixing the time within which a bill of exceptions shall be 
filed, presented for allowance, or allowed. While this court is cog- 
nizant of the hazard and great liabUity to doing injustice which 
corne from allowing the incidents of a trial to remain long unfixed 
by formai methods, and recommends as the better practice that 
the trial court should protect both itself and the parties by naming 
by spécial order some reasonable time within which proceedings 
of this character shall be taken, yet the law is clear that our juris- 
diction is not affeeted by the delay which occurred in the case at 
bar. 

In Preble v. Bâtes, 40 Fed. Kep. 745, decided in the circuit 
court for the Massachusetts district, December 10, 1889, the bill 
of exceptions was filed within a few days of the trial, and during 
the same term. As there was a motion for a new trial pending, 
the bill was not presented for allowance until after the motion 
was disposed of at a subséquent term, when it was allowed. As 
the bill was seasonably filed, and its considération was postponed 
to a subséquent term for plain reasons of convenience, it will be 
found from an examination of the cases hereinafter referred to 
that it was properly allowed. 

It is deemed proper at this point to make some références 
to the décisions of the suprême court on this topic. First of 
ail, as we hâve already stated elsewhere, counsel must not be 
misled by the practice in the state courts, as no portion of the 
proceedings touching the removal of causes in the fédéral courts 
on error or appeal, from the noting the exceptions to the close, is 
governed bv the local rules. Château gay Ore & Iron Co., Petitioner, 
128 U. S. 544, 553, 555, 9 Sup. Ct. Eep. 150. This has been par- 
ticularly so held, with référence to settling bill s of exceptions in 
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the case last cited, in U. S. v. Breitling, 20 How. 252, and last of 
ail in Van Stone v. Manufacturing Co., 142 U. S. 128, 12 Sup. Ct. 
Rep. 181. On the other hand, tlie rules applicable are derived from 
the common law and ancient English statutes, except so far as 
the acts of congress control. Chateaugay Ore & Iron Co., Peti- 
tioner, 128 U. S. 555, 9 Sup. Ct. Itep. 153. 

We do not need, for présent purposes, to investigate thèse original 
sources, nor even to revert to the earlier décisions of the suprême 
court; because ail that is required for the gênerai guidance of the 
court and the profession will be found in the opinions of that court 
given this side of the year 185G. Important rules are stated in 
the opinion in Stanton v. Embrey, 93 U. S. 548, 554, 555; especially 
that, while anciently the bill should be sealed, it is now held 
sufificient if it be signed by the judge, and that, while the exceptions 
must be taken and reserved at the trial, the bill may be drawn 
eut in form, and signed at a later period. The practice of signing 
without sealing was confirmed by the act of June 1, 1872, now 
Rev. St. § 953. This statute also provides that when more than one 
judge sits at the trial the presiding judge may authenticate the 
bill of exceptions. In U. S. v. Breitling, ubi supra, it was said 
that the time within wJiich a bill may be drawn out and presented 
to the court "must dépend on its rules and practice, and on its own 
judicial discrétion ;" and, in reply to a claim that there was in that 
case a rule limiting the time of flling and of allowance, it was 
added: 

"It is always in the power of the court to suspend its own rule, or to ex- 
cept a particular case from its opération, whenever the purposes of justice 
reauire it." 

In this case it further appeared that the bill was presented by 
the excepting party during the term at which the trial took place, 
but that the proceedings concerning it at that time were informai; 
and nothing further was heard by the court in référence to it until 
after the adjournment of the term, and after the judgment was ren- 
dered. The biU being then allowed, its allowance was sustained by 
the suprême court, as the circumstances were regarded as spécial, 
and within the well-settled rules explained by the same court in 
subséquent décisions, which will be hereafter referred to. The 
détermination that a rule limiting the time is for the protection 
of the court, and may be waived by it when justice requires, was 
reafûrmed in Hunnicutt v. Peyton, 102 U. S. 333, 353, and must be 
regarded as fuUy settled. 

In Muller v. Ehlers, 91 U. S. 249, it was held that a bill of ex- 
ceptions could not be allowed after the adjournment of the term 
at which the judgment was rendered, unless under spécial 
circumstances, which need not be referred to hère, as they will 
be stated later. In Hunnicutt v. Peyton it was said (page 354): 

"Ttie time within which the signature of the judge must be applied for, 
if within the term, is left to the discrétion of the judge who noted the ex- 
ception when it was made." 

In Davis v. Patrick, 122 U. S. 138, 7 Sup. Ct. Eep. 1102, the ex- 
ceptions were permitted to stand, although allowed subsequently 
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to the terra at which judgment was rendered, and even after the 
beginning of the teim of the suprême court to which the writ of 
error was returnable; it appearing that the delay was agreed to 
for the convenience of the judge, the moving party having done ail 
he could to procure a seasonable allowance. In Chateaugay Ore 
& Iron Co., Petitioner, ubi supra, the suprême court issued a man- 
damus commanding the settling of the exceptions, although, when 
the writ of error to the suprême court was sued out, the term of 
the circuit court had adjourned without any bUl having been "signed 
or allowed," or any time having been given, either by the consent 
of the parties, or by order of the court, to prépare one. It was held 
in this case that the bill should be aUowed, because it was pre- 
pared and served within the 40 days given therefor by the rules of 
the circuit court. The court distinguished Muller v. Ehlers, ubi 
supra. In conclusion, the rule seems to be fuUy stated by Mr. 
Justice Gray in Bank v. Eldred, 143 U. S. 293, 298, 13 Sup. Ct. Rep. 
450, as follows: 

"By the uniform course of décision, no exceptions to rulings at a trial can 
be considered by this court, unless they were talion at the trial, and were 
also embodled in a formai bill of exceptions presented to the Judge at the 
same term, or within a further time allowed by order entered at that term, 
or bj' standing rule of court, or by consent of parties; and, save under very 
extraordinary circumstances, they must be allowed by the judge and flled 
with the clerk during the same term. After the term has expired, without 
the court's control over the case being reserved by standing iiile or spécial 
order, and especiaUy after a writ of error has been entered in this court, 
ail authority of the court below to allow a bill of exceptions then flrst pre- 
sented, or to alter or amend a bill of exceptions already allowed and filed, 
is at an end." 

The same ruJe is briefly stated in Hume v. Bowie, 148 U. S. 
245, 253, 13 Sup. Ct. Rep. 582. 

We cite thèse cases without comment, except only to observe that 
they do not always distinguish between the time necessary for 
filing or presenting a bill of exceptions and that for allowing it, 
neither between the time for filing and that for presenting it to 
the judge or court. With référence to the case at bar they make 
it clear that there is nothing which prohibited allowing this bill of 
exceptions at any time during the term at which the trial took 
place; and, on the other hand, varions expressions, impliedly, if 
not expressly, maintain that the discrétion to do so covered the 
entire term, and that the exercise of it is conclusive on the ap- 
pellate court. 

This court, of its own suggestion, and in accordance with the 
established practice of the suprême court, calls attention to the 
fact that the only allégation touching the jurisdictional character 
of the New York & 'New England Railroad Company is contained 
in the foUowing words: "A corporation duly established by law, 
and having its principal place of business in Boston, in the state 
of Massachusetts." This fails to state by what law the corpora- 
tion was established; and therefore it is an insufflcient alléga- 
tion that it was created by the law of Massachusetts, and was 
thus presumably a citizen of that state, and insuificient to bring 
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the case within the jurîsdiction of the circuit court. K forced 
construction might connect tlie word "law" with. the words "of 
Massachusetts;" but this would net be a natural or reasonable 
one. A strikingly analogous case ia Pennsylvania v. Quicksilver 
Co., 10 Wall. 553. Hère the corporation was described "as a body 
politic in the law of, and doing business in, the state of California." 
The suprême court held that this was not a suffi cient allégation 
that it was a citizen of the state named. The opinion contained 
the foUowing: 

"The court is of opinion that this averment is insufacient to establlsh that 
the défendant is a California corporation. It may mean that the défendant 
is a corporation doing business in that state by its agent, but not that It 
had been Incorporated by the laws of the state. It would hâve been very 
easy to hâve made the fact clear by averment, and, being a jurisdictlonal 
fact, it should not hâve been left in doubt." 

The last sentence is very apt to the case at bar. 

As the record now stands, the rule of Southern Pac. Co. v. Den- 
ton, 146 U. S. 202, 205, 13 Sup. Ct. Kep. 44, applies, and the circuit 
court was apparently without jurisdiction. In Wolfe v. Insurance 
Co., 148 U. S. 389, 13 Sup. Ct. Kep. 602, the court said: "It is not 
sufflcient that jurisdiction may be inferred argumentatively from 
the averments." In this case the court itself took notice of the 
lack of sufflcient pleading in this particular, and directed that 
the judgment should be reversed at the cost of the plaintiff In 
error, and the cause remanded for further proceedings. This form 
of order gave opportunity for amendment in the circuit court in 
accordance with the facts, and prevented the arising of unneces- 
sary injustice from the insufflciency of pleading in this particular. 
As, however, we were advised at the argument, and hâve no doubt, 
that the jurisdictional citlzenship of the défendant below exista 
in fact, so that an amendment and a new trial are probable, we 
are at liberty to départ from the usual course of procédure, and 
explain our views of the application to this case of Eailroad Co. 
V. Baugh, 149 U. S. 368, 13 Sup. Ct. Kep. 914. 

At the close of ail the évidence the défendant below moved that 
the court direct a verdict in its favor, on the ground, among others, 
that, if the injury was caused by négligence other than that of 
the plaintiff below, it was that of his fellow servant. The court 
refused the request, and the défendant below duly excepted; so 
that the question whether it was entitled to the instruction asked 
for is properly raised in the record. The plaintiff below was in- 
jured in the freight yard of the défendant below at Willimantic, 
by the backing down upon him of a part of a freight train under 
the control, at this particular time, of the engineer and the train 
hands, as is fréquent in freight yards; and the négligence, if any 
existed, was directly that of this engineer and thèse train hands. 
The plaintiff below was employed by the défendant corporation 
in connection with its Willimantic statioh in the capacity described 
by him as "day yard clerk or car clerk." He testified that when 
the freight train came into the yard, he was in the yard clerk's 
office; that his duty was to reçoive the bills of the cars which the 
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ccnductor was to leave, and to leave bills witli Mm for the cars 
wMch he was to take, and also to get a record of the seals of the 
cars which he left and of those which he took; and that, for the 
jjurpose of getting this record, it was customary for him to go into 
the freight yard, and there examine the seala on the varions cars 
of the trains coming in and departing. The counsel for the cor- 
poration claimed that his duty did not require him to go into the 
freight yard, but there was sufificient évidence in the record to 
justify leaving this question to the jury. No answer to this could, 
however, help the plaintiff below, because, if his duty did not 
call him to the yard, he voluntarily placed himself in danger, and if 
it did, then his employaient clearly contemplated his working "at 
the same place at the same time," and in behalf of a common 
employer, within the meaning of the court in Eandall v. Kailroad 
Co., 109 U. S. 478, 3 Sup. Ct. Eep. 322. 

At the trial the plaintiff below contended that the principle of 
fellow servants did not apply, because a "yard clerk" on the one 
hand, and an engineer with train hands on the other, work in 
separate departments; but this reflnement of the law, if ever al- 
lowable, cannot be sustained with référence to this case, upder the 
rule adopted in Eandall v. Eailroad Co., 109 U. S. 478, 3 Sup. Ot. 
Eep. 326, for the purpose of determining, at least to some extent, 
who are fellow servants. There the court said as follows: 

"Tliey are employed and pald by the same raaster. The duties of the two 
bring them to work at the same place, at the same time, so that the négli- 
gence of the one in doing his work may injure the other in doing his work. 
Their separate services hâve an immédiate common object,— the moving of 
the trains. Neitlier works under the ordei-s or control of the other." 

It is true that the employés whose relations were thus discussed, 
were the brakeman of one train and the engineer of another; but 
the spirit and letter of what was there said apply to the relations 
of this car clerk on the one side and the engineer and train hands 
on the other. 

We do not wish it understood that we assent to the claimed 
rule of law that there may be several departments among différent 
employés of the same employer engaged in a common enterprise, 
to the extent and with the effect contended for by the plaintiff 
below at the trial of this cause. We do not understand that this 
doctrine has been approved except in the courts of Elinois, G-eorgia, 
Kentucky, Tennessee, and perhaps a few other states, or that it 
has been anywhere accepted by the suprême court. In Eandall 
V. Eailroad Co., ubi sujjra, the court, beside what we hâve 
cited, said that it had not hitherto had occasion to décide 
who are fellow servants, and that it was not necessary for 
the purposes of that case to undertake to lay down a précise 
and exhaustive définition of the gênerai rule in that respect, 
nor to weigh the conflicting views which hâve prevailed in the 
courts of the several states. In Northern Pac. E. Co. v. Herbert, 
116 U. S. G42, 6 Sup. Ct. Eep. .590, it was held that the employ- 
er'a exemption did not in that case relieve him from a liability for 
V..56F.no.4— 13 
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an injury to a brakeman in conséquence of the négligence of anotlier 
employé in i)ermitting the brake to remain in a defective condi- 
tion; but this conclusion stands upon tbe proposition stated in the 
case, and more at large in Kailroad Co. v. Baugh, ubi supra, that 
the master cannot delegate to a servant his duty to maintain his 
plant in good order, so as to relieve himself. In Steamship Co. t. 
Merchant, 133 U. S. 375, 10 Sup. Ct. Eep. 397, this alleged rule was 
not discussed. It was merely held that the porter and carpenter 
employed aboard a steamer, and the stewardess, were feUow serv- 
ants, as ail had signed the shipping articles, and because, as the 
court said, the division into departments was evidently one for con- 
venience in administration on the vessel. In Aerkf etz v. Humphreys, 
145 U. S. 418, 12 Sup. Ct. Eep. 835, in which a track repairer brought 
suit for damages claimed to hâve happened through the négligence 
of engineer and train hands, the court did not discuss this topic, but 
disposed of the case on the ground of no négligence on the part of 
the defendant's employés. 

The suprême court of Ehode Island, in Brodeur v. Valley Falls 
Co., 16 E. I. 448, 17 Atl. Eep. 54, criticised very ably the rule of the 
state courts referred to, among other things saying as follows: 

"The reasons hère set forth are a strong answer to the position taken In 
the Illinois cases. They show an obvlous impracticability in trying to gauge 
tho liahility of an employer, in a complex business, by the independence of tts 
différent branches, or by the Intercommunication of those employed. Not 
only would it be almost Impossible in many cases to separate the work into 
distinct departments, and to discem their dividing lines, but incidental duties, 
changing the relations of workmen to each other, would vaiy also the master's 
liability." 

And in conclusion the gênerai line of reasoning in EaUroad Co. 
V. Baugh, ubi supra, seems to leave no place for this claimed rule 
of minor departmental divisions, as applicable to the liability of 
employers to employés. 

The suprême court has also decided, in the case last cited, that 
an engineer temporarily in charge does not stand as a vice prin- 
cipal, as the conductor was said to in Eailway Co. v. Eoss, 112 U. 
S. 377, 5 Sup. Ct. Eep. 184, and has undoubtedly reaffirmed Eandall 
V. Eailroad Co., ubi supra. The resuit is that Eailroad Co. v. Eoss 
must be regarded as exceptional, based on the supposed peculiar re- 
lations, powers, and duties of a train conductor, and has no appli- 
cation to the case at bar; while Eailroad Co. v. Baugh, ubi supra, 
directly reaches it. 

Judgment reversed; verdict set aside; cause remanded for fur- 
ther proceedings not inconsistent with this opinion; plaintifE in 
error to recover the costs of thi» court. 



HODGE V. LEHIGH VAL. R. CO. 195 

HODGE et al. v. LEHIGH VAL. R. CO. 
(Circuit Court, D. New Jersey. Mareh 28, 1893.) 

1. Watkti Courses— Obstruction bv Railroad Bridge — Evidence. 

In an action against a railroad company for flooding plaintiff's land 
by maintaining a bridge of sucli construction that it was insufflcient to 
veut tlie water passing uiider it in times of ordinary fresliet, it was sliown 
tliat for 12 years tlie bridge liad beon in its présent condition, during 
wbieli time no complaint was ever made; that before tlie bridge was 
built the land was subject to be flooded by reason of a dam across tlie 
narrow valley some distance below tbe bridge; that tlie damming of 
the water by the bridge was scarcely discoverable by an ordinary ob- 
server; and that before the bridge was built the land had been pro- 
tected by riprnpping, which had since beon neglected. 7/cW, that a ver- 
dict for plaintiff was not warninto<l, and a new trial should be granted. 

8. Samb— New Trial — Concdering Verdicts. 

It cannot be objeeted to gi-anting a new tiial that there hâve been two 
concurring verdicts on the same issues and évidence, when, after the first 
trial, plaintiff amended his déclaration by adding a new cause of action, 
and at the second trial admitted that one item of damages claimed at the 
first had been settled long before in favor of his predecessor in title. 

At Law. Action by Théodore E. Hodge and others against the 
Lehigh Valley Railroad Company for flooding plaintiffs' land by 
the maintenance of an improperly constructed bridge. There was 
a verdict for plaintiffs, which défendant moves to set aside. Mo- 
tion granted, and new trial ordered. 

For opinion on former trial, see 39 Fed. Rep. 449. 

R. V. Lindabury, for plaintiffs. 

Thomas N. McCarter & Son, for défendant. 

ACHESON, Circuit Judge. It cannot fairly be said that there 
hâve been hère two concurring verdicts upon the same issues and 
évidence. At the first trial the plaintiffs alleged, and gave évi- 
dence tending to show, that much damage to their land, for which 
they claimed the défendant company was liable, was due to the 
widening of the bridge over Cuckhold's brook; but at the last trial 
they conceded that for any such damage compensation had been 
made to Field, their predecessor in the title, under the amicable 
agreement for the right of way over their farm. Then, again, 
after the former verdict was set aside, the plaintiffs amended their 
déclaration by adding a new count, which introduced an entirely 
distinct cause of action. 

The case itself is peculiar, and, indeed, in some of its circum- 
stances, extraordinary. The plaintiffs allège that the défendant 
maintains over the Raritan river a railroad bridge which is so im- 
properly constructed that it is insufficient to freely vent the water 
of the river in times of ordinary freshets, and that in conséquence, 
at such times, the water is held back, dammed up, diverted from 
its natural channel, and discharged over their land, to the injury 
of the same, by washing and soouring. The plaintiffs acquired 
title on December 5, 1885, and this suit was instituted on February 
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23, 1888. Now, this land is nearly a mile distant from tlie bridge, 
eastwardly. Tlie bridge was erected by législative autliority, 
as part of a railway line. It was designed by, and constructed 
under tbe supervision of, an experienced and capable engineer. It 
was flnislied not less tban 12 years before this suit was brought. 
During ail that period no complaint was made by any one tbat the 
bridge was insufficient to pass the water of the river, although 
floods were occurring yearly. Moreover, it is shown, as well by 
the plaintiffs' own évidence as by that of tlie défendant, that long 
before the bridge was erected, as far back as the memory of the old- 
est witness went, the plaintiffs' farm, and ail the lands in the same 
Valley, were subject to overflow by water from the Earitan river 
during ordinary floods. It appears, too, that when thèse floods 
occurred, formerly, the river was accustomed to overflow its eastem 
bank above the site of the defendant's bridge, at the same place 
where it now overflows, and that there has always existed — cer- 
tainly for the last 60 years — a high-water waste channel, extend- 
ing from that place down the valley, and passing over the plaintiiïs' 
farm. At a point below the village of Bound Brook, and about 
four miles below the defendant's bridge, the valley greatly nar- 
rows, until reduced to the width of 328 feet only; and there, across 
the river, is the Delaware and Earitan canal dam, occupying the 
entire space of 328 feet. In conséquence, in times of flood, the 
water of the Raritan is held and backed up untU the entire valley 
is overflowed, and becomes a lake. This has been the case since 
that dam was built, — over 60 years ago. Furthermore, upon the 
subsidence of the water there was always a current down over 
thèse valley lands, so strong on some occasions as to sweep away 
and carry down shocks of corn, logs, etc., and even animais. The 
évidence, we think, indisputably establishes the facts to be as thus 
far stated. But, besides, there is testimony strongly tending to 
show that before the bridge was buUt the eastern bank of the Rari- 
tan above the bridge site was protected against the current, which 
there directly striltes the bank, by riprapping, — a précaution which 
has since been neglected. Moreover, Mr. Doughty, a surveyor, who 
made an examination and survey of thèse premises in 1872, before 
the raUroad bridge was commenced, testifles that he then found 
three openings in the easterly bank a short distance above the site 
of the bridge, and he produces his original map in support of his 
statement. No doubt the openings there are jiow larger, but it 
by no means foUows that this is due to the defendant's structures. 
Other sufflcient causes are shown. 

Since the argument of this rule we hâve attentively read, and 
most carefully considered, ail the évidence in the case. We do 
not find any direct proof that the defendant's bridge or Slag bank 
causes the mischief complained of. No damming up of the river 
is apparent to an observer. The plaintiffs' witness Mr. Harrison, 
indeed, testifles that on one occasion during a flood the water at 
the bridge was found by mea sûrement to stand up 2^ inehes, tout 
such a swell or rise at the bridge would hâve no appréciable eflect 
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at thé place of overflow. Tlie plaintiffs' case rests upon infer- 
ences. The évidence on their part is not convincing or satisfac- 
tory, even if taken by itself. But when the évidence on both. sides 
is considered together, and as a wKole, then, undouMedly, the clear 
prépondérance is with the défendant. In our judgment the jury 
hâve made unwarrantable déductions from the évidence, and, moved 
by our sensé of justice, we must set aside the verdict. We hâve 
only to add that we think the damages are grossly excessive. 

The rule to show cause is made absolute, and a new trial is 
granted. 

GREEN, District Judge, concurs. 
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COUNTY. 

(Circuit Court of Appeals, Bightli Circuit. May 15, 1893.) 

No. 120. 

MuNicrPAi. Coufobations— NKaoTiAiîi.E Bonds— Authomty. 

Act Neb. Peb. 15, 18C9, (Laws 1869, pp. 115-120,) § 30, provides tliat 
"any school district sliall liave power and authority to borrow money to 
pay for the sites of schoolliouses, and to erect buildings tbereon, and to 
fumisli tlie same, by a vote of a majority of the qualified voters." Act 
Feb. 27, 1873, §§ 1, 3, (Gen. St. Neb. 1873, pp. 883, 884,) provides for the 
registoring of ail "scliDol-district bonds voted and issued pursiiant to" such 
act of 1869. Eeld, that thèse sections do not confer authority to issue ne- 
gotiable securities, and such securities issued by school districts are void 
even in the hands of an innocent purchaser. Brenham v. Banli, 12 Sup. 
Ot. Ilop. 559, 144 U. S. 173, followed. 41 Fed. Rep. 514, afflrmed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was an action by the Ashuelot National Bank of Keene, 
N. H., against school district No. 7, Valley county, Neb. There 
was judgment for défendant in the court below, (41 Fed. Eep. 514,) 
and plaintifE brings error. AflQrmed. 

0. S. Montgomery, for plaintifE in error. 
R. S. Hall, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges,. and 
THAYER, District Judge. 

THAYER, District Judge. This action was brought by the 
plaintiff in error, in the circuit court for the district of Nebraska, 
to recover the amount of certain negotiable bonds, with interest 
coupons attached, which were alleged to hâve been executed on 
November 21, 1874, by school district No. 7, in Valley county, Neb., 
for the purpose of building and furnishing a schoolhouse for said 
district. There was a trial before a jury, and a spécial verdict waa 
returned, upon which the circuit court entered a judgment in 
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favor of thé défendant, whereupon the plainttff sued ont a writ 
of error. 

Each. of the bonds in controversy contains a récital that it was 
issued "in pursuance of an act of tlie législature of tke state of 
Nebraska entitled 'An act to establish. a system of public instruc- 
tion for the state of Nebraska,' approved February iS, 1869, and 
acts amendatory and supplemental thereto;" and it is conceded by 
coTinsel for the plaintilï in error, that the authority of the school 
district to issue the bonds in question, is wholly dépendent upon the 
act of February 15, 18G9, which is referred to in said bonds, and 
an act passed on February 27, 1873, witli référence to the registra- 
tion of township, precinct, and school-district bonds. On the other 
hand, counsel for the scliool district confonds, that the acts of 
February 15, 1869, and February 27, 1873, did not confer upon 
school districts in the state of Ntîbraska any power or authority 
to issue negotiable securities; and as the bonds sued upon are, in 
form, negotiable instruments, it is further insisted that they were 
issued without authority of law, and are for that reason void, even 
in the hands of an innocent purchaser for value. As this conten- 
tion lies at the threshold of the case, it will be first considered. 

The only provision contained in the act of February 15, 1869, 
"whicli can be held to authorize the issuance of bonds in any form, 
is found in section 30 of that act, and is as follows: 

"Sec. 30. Any school district sliall hâve power and authority to borrow 
money to pay for the sites of schoolhouses, and to erect buildings thereon, 
and to fnrnish the same, by a vote of a majority of the qiiaUfled voters of 
.said dUtrict présent at any annual meeting or spécial meeting: provided, 
that a spécial meeting for such puipose shall be upon a notice given by the 
director of such district at least twenty days prier to the day of such meet- 
ing, and that the whole debt of any such district at any time, for money 
tlius borrowed, shall not exceed $5,000." Laws Neb. 1869, pp. 115-120. 

Subsequently, on February 27, 1873, the législature of Nebraska 
paseed another act, containing flve sections, entitled "An act to 
provide for the registration of precinct or township and school- 
district bonds," the material portions of which are contained in 
the first and third sections, and are as follows: 

"Section 1. That from and after the passage of this law it shall be the 
duty of the precinct or township and school-district boards or ofllcers, after 
having first filed for record with the county clerk the question of submission, 
return of votes for and against, notice and proof of publication, to register 
wlth tlie county clerk ail precinct or township and school-district bonds voted 
and issued pursuant to * * * sections 30, 31, and 32 of 'An act to es- 
tablish a System of public instruction for the state of Nebraska,' approved 
February 15, 1869." "Sec. 3. It shall be the duty of the county clerk, on 
présentation of any precinct or township or school-district bonds for registry, 
to résister the same in a book prcpared for th;it pvirpose, which register shall 
contain— Firat, the number or name of the precinct, or township, or school 
district; second, the number of the bond; third, the date of the bond; fourth, 
to whom payable; flfth, where payable; sixth, when due; seventh, when in- 
terest is due; eighth, amount of bond; nintli, référence by page to the book 
provided for in section 2, giving history of bond. The county clerk shiill re- 
cel ve a feo of 25 cents for every bond so registered." Gen. St. Neb. 1873, 
pp. 883, 884. 
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Thèse being the only laws in force in the state of Nebraska 
on the 21st of November, 1874, nnder and by virtue of whlch 
the power to issue negotiable securities can be derived, the ques- 
tion arises whether they are adéquate for that purpose. In the 
case of Merrill v. Monticello, 138 U. S. 673, 681, 11 Sup. Ct. Eep. 
441, it was held that although a municipal corporation has an im- 
plied power to borrow money, and to give written évidence of the 
indebtedness in the f orm of a note or bond, yet that it has no author- 
ity, as an incident of such power, to issue a negotiable security. 
It was further held that the power to borrow money, and the power 
to give a negotiable bond which may circulate in the market freed 
from ail équitable défenses, are essentially différent powers, and 
that the latter power will not be implied from the former. In a 
later case (Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct. Eep. 559) 
it was held that a city which had an express power, under its 
charter, "to borrow for gênerai purposes not exceeding |15,000 on 
the crédit of the city," had no authority, as an incident of such 
power, to issue negotiable securities. In accordance with that 
view, certain negotiable bonds, in the hands of an innocent pur- 
chaser, were declared to be void, although another provision of 
the charter of the city declared, that 'Tjonds of the corporation of the 
city of Brenham shaJl not be subject to tax under this act," and 
although the latter clause çould only hâve had référence to bonds 
issued in pursuance of the power to borrow money for gênerai 
purposes on the crédit of the city. In speaking of the scope of 
the décision in Brenham v. Bank, Mr. Justice Harlan, in the dis- 
senting opinion, says: 

"It sccms to IIS that the court In the présent case, annoimces for the flrst 
time that an express power in a municipal corporation to borrow money for 
corporate or gênerai purposes does not, under any circumstances, carry with 
It, hy implication, authority to exécute a negotiable promlssory note or bond 
for the money so borrowed. * ♦ * A déclaration by thls court that such. 
notes and bonds are void because of the absence of express législative authori- 
ty to exécute negotiable instruments for the money borrowed wiU, we fear, 
produco incalculable miscliief." Pages 196, 107, 144 U. S., and page 508, 
12 Sup. Ct. Rep. 

It is unnecessary for us to assert that the décision last refeiTed 
to goes to the full extent last indicated, of holding that a munici- 
pal corporation can oniy acquire authority to issue negotiable 
securities, by a statute which confers such power in express lan- 
guage, and that the power wUl not be implied under any circum- 
stances. We think, however, that we may fairly afiirm that the 
two authorities heretofore cited do establish the foUowing proposi- 
tions: First, that an express power conferred upon a municipal 
corporation to borrow money for corporate purposes does not in 
itself carry with it an authority to issue negotiable securities; 
second, that the latter power will never be implied, in favor of a 
municipal corporation, unless such implication is necessary to pre- 
vent some express corporate power from becoming utterly nugatory ; 
and, third, that in every case wliere a doubt arises as to the right 
of a municipal corporation to exécute negotiable securities the doubt 
should be resolved against the existence of any such right. The 
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application of thèse princîples to the case at bar satisfies us tîiat 
the judgment o£ the circuit court was for the right party, and 
should not be disturbed. Section 30 of the act of February 15, 
1869, heretofore referred to, did not confer upon the school district 
any authority to issue negotiable securities such as were in fact 
issued. ïhe subséquent act of February 27, 1873, bears évi- 
dence that a subséquent législature assumed that school dis- 
tricts might issue bonds under the authority conferred to borrow 
money by section 30 of the act of February 15, 18G9. But the latter 
act did not, in terms, confer the power to issue negotiable securities, 
and no necessary inference arises therefrom that such was the 
législative intent. Ail of the provisions of the act relative to the 
registration of securities may be made applicable to nonnegotiable 
bonds, as weU as to those that are in form negotiable, and, so far 
as we can divine, as much reason existed for requiring school dis- 
tricts to make an authentic record of their nonnegotiable indebted- 
ness as for requiring a record of that which was negotiable. The 
act of February 27, 1873, is not rendered meaningless or nnga- 
tory, so far as school districts are concemed, by the assumption 
that the législature did not intend to authorize school districts 
to issue negotiable securities. We are therefore constrained to 
hold that the bonds sued upon were issued without authority of 
law, and that no holder thereof could acquire the rights of an 
innocent purehaser of commercial paper. As this view disposes 
of the case, it is unnecessary to consider any of the other défenses 
to the bonds which the school district has interposed. 
The judgment of the circuit court is accordingly alBrmed. 



NORTHERN PAC. R. CO. v. HGBLAND. 

(Circuit Court of Appeals, Bightli Circuit. May 1, 1893.) 

No. 206. 

MASTEB and SbiîVANT — CONTKTBTTTOHY NbGLIGBNCE— EVIDENCE. 

In an action agalnst a railroad company for injuries to an employé 
it appeared tliat plaintiff and several other section hands were riding lu 
tlie caboose of a work train; that, as tlie train reached the station to 
which they were golng, it slowed up, and that ail but plaintiff jnmped offi 
safelj- l'iaintiff testlfled that he was standing on the platform of tlio 
caboose, walting for tlie train to stop, when the conductor ordered him to 
get oft'; that ho did so, and was injurod. Defendant's évidence tendcd to 
show that plaintiff jumped without any order from the conductor. The 
train at the time was moving about 4 miles an hour, and the platform on 
whioli plaintiff alighted was only 12 or 16 inchcs lovver than the stop on 
which he stood. Èeld, that the question of contrlbutory négligence was 
one for the jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was an action by Ole J. Egeland against the Northern Pa- 
cific Eailroad Company for injuries received. There was judgment 
for plaintiff, and défendant brings error. AlHrmed. 
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J. H. Miixîhell, Jr., John C. BuUitt, Jr., and Tilden R. Selmes, for 
plaintiff in error. 
Henry J. Gjertsen and Lars M. Kand, for défendant in error. 

Before CALDWELL and SAÎTBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYER, District Judge. This is an action in wlilch tlie de- 
fendant in error recovered a verdict against tlie Northern Paciûc 
Railroad Company for injuries that he claims to hâve sustained by 
jumping from a moving train in obédience to an alleged order of 
the conductor who was in charge of said train. We are only re- 
quired by the assignment of errors to détermine whether the trial 
court erred in submitting the issue of contributory négligence to 
the décision of the jury, and we shall confine the inquiry to that 
question. It is insisted by the défendant company that the act 
of jumping from the train while it was in motion was in itself such 
contributory négligence as precludes a recovery, and that the cir- 
cuit court should hâve so declared at the conclusion of ail the évi- 
dence. 

The testimony that was offered by the plaintiff tended to show 
tha;t he was a section man in the defendant's service, and had been 
so employed for about two months prior to the accident; that on the 
day of the accident the plaintiiï and several other section men board- 
ed a work train which was in charge of one of the defendant's con- 
ductors and its road master, for the purpose of riding for some miles 
to a station called "Lake Park," where they had occasion to stop 
to secure some of their tools and a hand car; that the train in ques- 
tion consisted of a caboose and several flat cars, and that the sec- 
tion crew took seats in the caboose when they boarded the train, 
as it was their right and duty to do ; that as the train neared Lake 
Park it slowed up, and the foreman of the section crew thereupon 
called to his men to malce ready to get off, and tmmediately pro- 
ceeded to the front platform for the purpose of getting off; that 
the remainder of the crew followed the foreman, and began to jump 
off while the train was still in motion; that the foreman and ail 
of the other members of the crew except the plaintiff jumped off 
safety while the train was moving at the rate of from four to flve 
miles per hour. The plaintiff also testifled in his own behalf that 
he waited on the platform of the caboose for the train to stop af ter 
the other members of the crew, including the foreman, had jumped 
off; that as he was standing there the conductor of the train told 
him to "get off," and again said, 'ŒTurry up; jump off now;" and 
that, in obédience to such command, he did jump or step from the 
car to the platform of the station, having flrst thrown his shovel 
and pail with which he was incumbered when he was first ordered 
by the conductor to get off. He further testifled that he relied on 
the order of the conductor, and did not think there was any dan- 
ger in obeying it; that the train was moving at the time at the 
rate of about four miles per hour; that he had had no previoiis ex- 
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perience in getting off from moving trains, and ttat, but for tlie 
order of thé conductor, Le would hâve remained on the car until 
the train stopped. 

It further appeared in évidence that the i)latforni of the Lake 
Park station house was only 12 or IG inches lower than the steps 
of the car from which the plaintiff had to juuip, and that in the act 
of jmnping the plaintiff in some manner fell on the platform, and 
sustained some injuries. 

The évidence for the défendant tended to show that, in the mat- 
ter of jumping from the train while it was in motion, the plaintiff 
acted of his own volition, and without any précèdent order from 
the conductor. In other respects there appears to hâve been no 
material controversy as to the circumstances under which the in- 
juries were sustained. 

In view of ail the testimony, which we hâve stated with substan- 
tial accuracy, we think the trial court properly submitted the ques- 
tion of contributory négligence to the décision of the jury. We are 
of the opinion that the act of jumping or stepping from the train 
to the station platform, under the circumstances above disclosed, 
was not se obviously dangerous that the court should hâve adjudged 
the plaintiff guilty of contributory négligence, even though he acted 
in obédience to the order of the conductor. It was for the jury to 
say whether the conductor of the work train gave the alleged or- 
der to "get off," and whether that was a négligent direction, and 
whether, in view of such order and ail attendant circumstances, 
the plaintiff acted with that degree of prudence which a man in his 
situation and with his expérience would ordinarily exercise. It 
would subserve no useful purpose to review ail of the cases which 
hâve been caUed to our attention by counsel for the plaintiff in er- 
ror, with a view of showing, that one wlio gets on or off a moving 
train thereby assumes ail risks of getting hurt, and is guilty of con- 
tributory négligence. Reibel v. Railway Co., (Ind. Sup.) 17 N. E. Rep. 
107; Railroad Co. v. Carper, 112 Ind. 26, 13 N. E. Rep. 122, and 14 
N. E. Rep. 352; Solomon v. Railway Co., (N. Y. App.) 9 N. E. Rep. 
430; Filer's Case, 49 N. Y. 47; Porter v. Railway Co., (IVIich.) 44 N. 
W. Rep. 1054; ïïunter v. Railroad Co., 112 N. Y. 371, 19 N. E. Rep. 
820; Railroad Co. v. Coulbourn, (Md.) 16 Atl. Rep. 208; Patton v. 
Railroad Co., 96 N. O. 455, 1 S. E. Rep. 863; Jones v. Railway Co., 
(Minn.) 43 K W. Rep. 1114. 

We hâve examined ail of the citations with which we hâve been 
favored, and hâve reaohed the conclusion that it is not a rule of 
universal application that a person must be deemed guilty of négli- 
gence whenever he attempts to leave a train while it is in motion. 
The authorities above referred to show, we think, that under some 
circumstances a person may make such an attempt without being 
chargeable with négligence. And where, as in the case at bar, 
there is testimony tending to show that a person has attempted 
to leave a train pursuant to the order of its conductor, at a station 
where it was necessary to get off, and while the train was moving 
slowly, and in so doing has sustained injury, it should be left to 
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the jury to say, in the light of ail of the circumstances, whether 
such. attempt was justifiable, and whether the plaintiff exercised 
ordinary care. 

Finding no error in the action taken by the circuit court, its 
judgment must be affirmed. 



GLASPIE V. KEATOR et al. 

(Circuit Court ol Appeals, Eighth Circuit. May 1, 1893.) 

No. 195. 

1. Deceit — Evidence — Cokepiracy. 

In an action for fraud and deceit alleged to liave been practiced by 
défendant in tlie sale of timber lands to plaintiff, it was shown that plain- 
tiff had authorized an agent to seek ont and report on timber lands whieli 
were désirable investments, and that lie bought the lands in question 
in reliance upon the false représentations of the agent as to their value. 
It was also shown that défendant gave the agent options to purchase 
the lands at priées greatly in excess of their true value, and agreed to 
give him 30 per cent, of the purchase money if he sold at those priées; 
that this arrangement was carried out as to some of the land, and that, 
when plaintiff refused to purcliase under one of the options, défendant 
himself eompleted the sale af ter the option had expircd, and still paid the 
agent a portion of the price. It was further shown that défendant con- 
sulted an attomey as to how he could dispose of the purchase-money notes 
without ineurring personal liability, and that he actually sold and indorsed 
them "without recourse," though he had no reason to doubt plaintiff's 
solvency. Held, that from this évidence the jury might infer that défend- 
ant acted in concert with the agent, and tliat the latter's fraud and deceit 
in reprcsenting the value of the lands was that of défendant as well. 

2. SAMR— KES (jESTiB. 

Upon this State of the évidence as to collusion between défendant and 
the agent it Is compétent to show the comiaunic.ations passing between 
tlie agent and i)laintiff in regard to the sales, and the confidential relation» 
therotofore oxisting between them, as indicating the various steps taken 
to offect th(i sales, and the reliance that plaintiff placed on the ageni's 
représentations. 

3. Same. 

It is also compétent to show, as indicating gullty knowledge, that the 
agent, when he disposed of his share of the purchase-money notes re- 
ceived from défendant, carefuUy refralned from indorsing them. 

4. Same — Memohanda. 

When two expert timber estlmators, who went over the lands in ques- 
tion after their purchase to détermine the amount of timber standing 
thereon, testify without objection as tx> the resuit of their observation, 
there is no prejudicial error in admltting the mémorandum book in which 
they noted the results of such observations when they were made, and 
which simply confirm their oral statements in évidence. 

5. Same— Instructions— Conspiracy. 

In such action it was proper to instruct that a conspira cy between 
défendant and the agent was estnblishcd if the jury were satisfied 
that an option was giveu the agent under an understanding that a fraud 
was to be perpetrated, and that the option was to be used as one of the 
nieans of its accomplishment, and that it was so used. 

6. Same. 

An instruction in such case that "a représentation to the effect that 
the property sold contalned a certain number of feet of merchantable 
pine lumber, accompanied by a further statement, by the party making 
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it, that he knew the fact stated to be true, because he had been on tbe 
land, and had sent experienced persons to examine It, Is a statement of 
fact on account of which an action for fraud and decelt may be malntained, 
and not merely an expression of opinion," is correct, where the jury are 
further told that they must flnd that the party did not actually believe 
the facts to be as represented, or had no reasonable ground for supposiag 
them to be so. 

T. Samk— Res Jtidicata— Joint Tort Fhasor. 

PlaintifC had recovered a judgment against the agent for the amount 
he had received f rom the seller of the lands, as being a secret profit niaùe 
by connlvance of the latter, to which plalntlff, as principal, was entitled, 
and this judgment was satlsfled. 'Eeld, that this dld not opcrate as a sat- 
isfaction of a former judgment against the agent for damages for his de- 
celt, and Is no bar to an action for decelt against the présent défendant, 
the seller of the lands. 

8. LOGS AND LOOGINO— SCALB BlLLS — AUTHENTICATION. 

Where the witness producing a scale bill of logs testifles that It Is the 
original scale bill of the surveyor gênerai, this is sufBcieut to entltle it 
to be received as "prima facle évidence of the facta therein stated," under 
Gen. St. Mina. 1878, c. 32, § 11, although it has not the officiai seol of 
the surveyor gênerai attached to It, and does not show on Ita face that 
the scaier was his deputy. 

9. Same. 

Where such scale bill has the following caption: "Scale of logs eut by 
W. G. for J. S. K. Lucnber Co.,"— it is falrly to be Inferred that the scal- 
ing was done at tlie instance of such lumber company, and the bUl will 
be construed as containing a statement to that effect. 

10. Deckit — Pleading — Aidbr bt Verdict. 

The failure of the complaint, in an action for deceit, to show witli suf- 
flcient certalnly the damage sustained, is a merely technical defect, which 
is waived by pleading to the merils, and Is eured by verdict 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was an action by Jerman S. Keator and Benjamin C. Keator 
against John Glaspie, in which plainttffs had judgment, and de- 
fendant brings error. Afflrmed. 

Statement by THAYEE, District Judge: 

The défendants in error (hereafter spoken of as Keator & Son) sued the 
plaintiEf in error for fraud and decelt practlced in the sale of three tracts of 
pine lands situated on the St. Croix river, in the state of Minnesota, aggregat- 
ing about 4,640 acres. Défendants in error are cltlzens of lilinois, and the 
plaintiflE la error is a citizen of Minnesota. There were two counts la the com- 
plaint, the llrat reiating to the purchase of a tract of land for the sum of 
$35,000, and the second count reiating to the purchase of two other tracta 
for the sum of ^16,000 and $18,500, respcctlveiy. ïlie facts averred in the first 
coimt were substantially as follows: That the plaintiffs, boing dosirous of 
making an Investuioiit in pine lands in the state of Minnesota, employed 
one Bdwin St. John as thoir agent to make inqiiiries from time to time for 
opportunities to make désirable purchases of standing pine timbered Innds, 
ahd to advlse them of the character, value, and cost of the same; that there- 
after John Glaspie, being the owner of certain pine lands, and desirmg to 
seli the same, entered into a conspiracy with Edvi'in St. John, who was plain- 
tiffs' agent, with a vîew of defrauding the plaintiffs by efCecting a sale of said 
lands at a sum greatly in excess of tlieir true value; that in pursuance of said 
conspiracy St. .John subsequently represented to the plaintiffs that he had ob- 
fciined an option to purchase the said lands of Glaspie for the price of $3-5,- 
000, nnd further represented to the plaintiffs that he (St. John) was familiar 
with the lauds, and had caused them to be examined by compétent persona 
with a View of buying them hlmself, and that la view of said examination, 
and his own knowledge thereof, said lands would yield 19,435,000 feet of 
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mercliantable pine tlmber standing on sald lands, and would eut from twenty- 
two to twenty-five million feet of mercliantable pine logs; that St. John 
fvu-tlier exhibited to the plaintifCs what purported to be a detailed estimate 
inade by compétent persons of tlie timber standing on said landa, from whicli 
it appeared that they would yleld tha amount aforcsaid of niorchantable pine 
timber; and that St. John further advlsed a purchase of the lands at the 
piice mentionod in the aforcsaid option. It was further averred that the 
plaintiffs bought the lands for $35,000 in reliance upon said représentations, 
and without knowledge of their falsity; that in point of fact the représenta^ 
tions in question were false, and were known to the défendant and to St 
John to be false, and were fraudulently made in pursuance of the conspiracy 
aforcsaid; that the lands In question at no time had standing thereon more 
than 8,29.5,500 feet of merchantable phie timber, as the défendant and St. 
John well knew, and were not worth more than $14,500. The averments 
in the second count were substantially the same as in the first coimt, differing 
only as to the amount of land, quantity of timber, priées, etc. On a trial had 
before a jury the plaintifCs below recovered a judgment for $9,000, and the 
défendant below sued ont a writ of error. 

J. N. Castle and Edmund S. Durment, for plaintiff in error. 
Jasper N. Searles, for défendants in error. 

Before CALDWELL and SANIÎOEN, Circuit Judges, and 
THAYEE, District Judge. 

THAYEE, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is insisted, among other things, that the circuit court erred 
in refusing to instruct the jury to return a verdict in favor of the 
plaintiff in error, on the ground that he was not shown to hâve 
been guilty of any fraud or deceit. We are of the opinion that 
this position is untenable. 

There was évidence which fnlly warranted the flnding that 
Keator & Son had been induced by St. John to make the purchase 
of the pine lands in question, by means of the options, and by 
nieans of estimâtes and représentations as to the amount of pine 
timber growing on the lands, which were at least believed to be un- 
true, even if they were not known to be so. And we also think 
that there was proof of some facts and circumstanees from which 
a jury might legitimately infer that Glaspie, the plaintifE in error, 
had acted in concert with St. John, and had knowingly aided and 
abetted him in said scheme. In this class of cases, direct proof 
of a fraudulent intent or a fraudulent conspiracy is not to be ex- 
pected, because such proof is rarely obtainable. Fraud is generally 
established by circumstanees, and it very frequently happens, in 
cases like the one in hand, that slight circumstanees will warrant 
important inferences. It was shown in the présent case that 
Glaspie gave to St. John certain written options to purchase the 
pine lands in question at priées which were greatly in excess of 
their value, and that at the time of giving such options he agreed 
to pay back to St. John about 30 x)er cent, of the purchase priée, if 
he sold the lands at the sums specifled in the options. It is évi- 
dent, we think, that Glaspie must hâve known that the lands could 
not be sold at the figures mentioned in the options to any one who 
was correctly informed of the approximate value of the lands, and 
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the inference is very persuasive that he must hâve lînown that St. 
John intended to use the options for the purpose of deceiving, or 
helping to deceive, purchasers. It was also shown that Glaspie 
approached Mr. B. C. Keator, and urged him to make the trade 
for the lands covered by the second option, immediately after the 
negotiations with St. John had terminated in a refusai to buy, 
and that he succeeded in effecting the second deal after St. John 
had failed, by making some concessions to Keator & Son as to 
the terms of payment. In the negotiations which culminated in 
the second purchase the évidence tended to show that Glaspie 
acted hand in hand with St. John. He was advised at once of 
St. John's failure to eflect the sale under the second option, and 
immediately took up the negotiation where St. John had left off. 
It was proven that St. John received $7,000 of the proceeds of the 
second sale, although that sale was made by Glaspie after the sec- 
ond option had expired, and after St. John had ceased to hâve any 
apparent interest in the transaction. St. John also received ,|11,- 
000 of the proceeds of the first sale. It was further shown that 
Glaspie had on one occasion consulted an attorney with a view 
of finding out how he could dispose of the land notes which he 
had received from Keator & Son without incurring any personal 
liability, and that he actually sold and indorsed them without 
recourse, although he seems to hâve had no reason for questioning 
the maker's solvency. It is also worthy of notice, especially in a 
case of this character, that Glaspie was not called as a witness 
to réfute any of the allégations of fraud, and that he was not 
sworn as a witness in a previous suit between the same parties, 
which had resulted in a mistrial, and in which the same charges 
had been preferred against him. There was proof of some other 
facts to which a jury might attach some importance in a suit of 
this nature, but we will not stop to recount them. It is sufflcient 
to say that, in view of ail of the circumstances which the record 
discloses, we think that it was the province of the jury to détermine 
whether Glaspie and St. John had acted in concert, and in pursu- 
ance of a preconcerted sclieme to deceive Keator & Son, and to sell 
the pine lands to them at a very exorbitant price. 

The views last expressed will also servie to dispose of some of the 
exceptions that were taken by the plaintiff in error to the admis- 
sion of testimony; for, if there was évidence sufflcient to show that 
Glaspie and St. John had acted in collusion, then it was compétent 
to prove whatever either one of them may hâve said or done in fur- 
therance of the objects of the conspiracy. It was compétent to 
show the correspondence and the telegrams which had passed be- 
tween Keator & Son and St. John relative to the sale of the lands; 
it was compétent to show the conlidential relations that had pre- 
viously existed between St. John and Keator & Son, and it was also 
compétent to show that St. John had carefuUy refrained from in- 
dorsing hia portion of the land notes when he disposed of them to 
the First National Bank of Stillwater. Ail of this évidence had 
a direct tendency to show the various steps that St. John had taken 
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to effect the sale; tte reliance that Keator & Son would naturally 
place on whatever he said or did, as well as guilty Knowledge on Ms 
part when he undertook to dispose of the land notes af ter the fraud 
was accomplished. We think, therefore, that the testimony last 
referred to was properly received, and that the exceptions saved in 
relation thereto are without merit. 

Several other errors in the admission of testimony hâve been as- 
signed, which upon examination prove to be either immaterial, or 
not well founded. We shall only notice two of the assignments 
last referred to, and the first of thèse is the error said to hâve been 
committed in admitting the "scale bill." 

On the trial of the case one of the plaintiffs testiûed that during 
the winter of 188G and 1887, after the purchase of the pine lands 
by Keator & Son, some timber vs^as eut on three sections of the land 
by William Gowan, under a contract with the J. S. Keator Lumber 
Company. The witness produced the contract with Gowan under 
which the timber was eut, and he also produced a scale bill of the 
timber which he stated was the original scale bill of the surveyor 
gênerai. The bill of exceptions thereafter recites, in substance, 
that the plaintifE proved by other witnesses who went over the lands, 
and examined them, in the winter of 1888 and 1889, the estimated 
amount of ail the timber at that time standing on aU of the lands 
which had been purchased by Keator & Son, including the three sec- 
tions on which the cutting had been done in the winter of 1886 and 
1887. The bill of exceptions further recites that on the three sec- 
tions last referred to the timber estimators found many logs lying 
that had not been removed, and many felled trees that had been 
ruined in cutting; but the total amount of such logs and ruined 
timber was not stated by them, or estimated Thereupon, and with 
a view of showing the amount of timber on the three sections afore- 
said at the date of their purchase, the plaintiffs offered the survey- 
or gênera l'a scale bill, above referred to, and also the Gowan con- 
tract, and the same were admitted. The scale bill is as follows: 

Scale of logs eut by William Gowan 

for J. S. Keator Lumber Ce, 

on Kettle River, winter of 1886 and '87. 

0. T. Goodrich, Scaler. 




23,953 logs 






2,860,560 feet. 


Per Yates. 






A, C. Hospes, Sur. Gea'l, 


illwater, Minn., Mardi 3d, 


1887. 






Scaling, $143.05. 
7,816 logs. 
14,367 " 
1,769 " 




980,300 

1,665,299 
264,960 

2,860,500 


18-23 
13-16 
2 lengths. 


23,953 





The spécifie objections made to the scale bill (and we can con- 
Bider no others) are as follows: First, that it does not state at 
whose request the logs were scaled; second, that it does not men- 
tion any scale mark; third, that it does not state when the scale 
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bill was made; fourth, tliat it does not show by wh.om it was made; 
and, fifth, that ît does not show that the scaler was the surveyor 
gênerai, or his deputy. We remark, first, that the second, third, 
and fourth of thèse objections are obvionsly untenable. The seule 
biU shows a sufficient "scale mark." It also sliows by whom it was 
made, and when made. We think that the fifth objection to the 
scale bill is answered and overcome by the évidence of the witnesa 
who produeed it, who testified, in substance, and without objection, 
that it was the original scale bill of the surveyor gênerai. This 
language implies that the signature of the surveyor gênerai is geu- 
uine, and that the scaling was done under his authority by a per- 
son duly authorized. The Minnesota statute making scale bills 
issued by the surveyor gênerai "prima facie évidence of the facts 
therein stated" does not, in terms, require the officiai seal of the 
surveyor general's office to be attached thereto. Neither does it 
require the scale bill to show on its face that the scaler was a depu- 
ty of the surveyor gênerai. Vide § 11, c. 32, Gen. St. Minn. 
1878. As the necessities of business require such instruments to 
be executed with great frequency, and in many places remote from 
the main office of the surveyor gênerai, it was probably not intend- 
ed that the officiai seal of that offioer should be attached to such 
instruments; and we think that their authenticity, when no seal 
seal is afflxed, may be established by paroi, as was done in the prés- 
ent case, without objection. We are also of the opinion that the 
scale bill shows with sufficient certainty for whom the scaling was 
done, to satisfy the requirements of the statute, and that the first 
objection above mentioned is not well made. It may be fairly in- 
ferred from the caption of the bill that the scaling was done at the 
instance of the J. S. Keator Lumber Company; and the bill, we 
think, should be construed as containing that statement, in view of 
the fact that such documents are not drawn by persons of whom 
great précision in the use of language may be expected. And fl- 
nally we remark, with référence to the scale bill, that it is quite 
as f ull and formai in its récitals as the scale bill ref erred to in Clark 
V. Lumber Co., 34 Minn. 289, 25 N. W. Eep. 628, which was held to 
be compétent évidence under the Minnesota statute. It is hardly 
necessary to add that we are bound, in any event, to give the scale 
bill such weight as is would be entitled to in the courts of the state. 
The second assignment which deserves notice has référence to 
the action of the lower court in admitting a certain mémorandum 
book showing the estimated amount of timber standing on some 
of the pine lands in question in the winter of 1888 and 1889, when 
they were examined. The bill of exceptions shows that two expert 
timber estimators went over the lands together for the pur- 
pose of cstimating with the eye the amount of lumber that 
they would produce. One of thèse men gave his spécial atten- 
tion to the number of trees; the other, to the size of the trees, 
and the amount of lumber they would be likely to yield. At 
the conclusion of each day's labor they conferred together, and 
made a mémorandum in two books of the amount of lum- 
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ber wMch. the lands examined during the day, in their opin- 
ion, woiild probably produce. The mémorandum books were 
alike in ail respects, and were made at the same time, in the prés- 
ence of both men, — one calling off the figures, and the other acting 
las scribe. It appears that this was the usual method of maldng 
such estimâtes; that estimâtes thus made by persons skilled in 
the business are approximately correct, and are such as are usually 
relied and acted upon. One of the timber estimators testifled to 
the facts aforesaid, and identifled one of the mémorandum books 
which was produced. He was allowed to testify, without objec- 
tion, that he had summed up the total amount of the timber found 
on the land, as shown by tlie mémorandum book made by himself 
and his companion; that the total amount of timber found on 
Keator's land, as stated on the first page of the book, was correct; 
and that the amount so stated was 3,692,000 feet. Thereafter the 
mémorandum book was offered and admitted in connection with 
the testimony of the wîtness who had identifled it. The book was 
objected to as being "irrelevant, incompétent, and immaterial." 

We remark, first, with référence to the mémorandum, that it was 
merely a mémorandum of an opinion formed by the timber estimat- 
ors of the amount of lumber that the land would yield. It was 
not a record of actual measurements, or of other matters of fact, 
but simply showed the resuit of observations made with the eye, 
in which resuit both men had concurred on the day the visual sur- 
vey was made. We are of the opinion that under such circum- 
stances either of the timber estimators might properly refer to the 
book for the purpose of refreshing his memory as to the opinion 
then formed, and to enable him to testify thereto, and that, in 
connection with his testimony, the book itself was properly ad- 
missible. But, even if we are wrong in this view, yet it appears 
to us that the admission of the book was in no wise prejudicial 
to the plaintiff in error. The witness who identifled it had already 
given évidence as to its contents, and what it showed, which was 
not objected to. It had appeared in the course of his examination 
before the book was offered that it contained an entry showing 
that the total timber on Keator's land was 3,692,000 feet, and the 
book, when offered, simply confirmed that statement, and had no 
tendency to show any further fact. It is suggested that the book 
contained estimâtes with référence to timber on some lands other 
than those which the timber estimators had examined. But as this 
fact was not suggested to the circuit court, and as the book was 
not objected to on that ground, we can attach no importance to 
that suggestion. No error was committed in admitting the book, 
which would justify a reversai. 

We hâve next to notice some exceptions which were taken to 
the charge, and thèse may be divided into two classes, namely, 
those which relate to portions of the charge in which the trial 
court appears to hâve indulged in some gênerai comments on 
certain features of the case and the testimony, and those excep- 
tions which relate to other parts of liie charge, that are sup- 
v.56F.no.4 — 14 
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posed to contain erroneous déclarations of law. Tlie clasa of 
exceptions flrst referred to are without merit, for tke reason 
that in its comments on the case and the testimony the trial 
court did not exceed its discretionary powers. This remark is 
applicable to those portions of the charge which are quoted in 
the 15th, 17th, 19th, and 20th paragraphs of the assignment of 
errors. In those extraets no spécifie directions were given to the 
jury concerning any question of law, and, in our judgment, nothing 
therein contained is of sufHcient importance to warrant a reversai. 
The foUowing légal propositions are stated, in substance, in other 
portions of the charge, which are alleged to be erroneous: First, 
that a conspiracy between Glaspie and St. John was established 
if the jury were satisfled that an option was given to St. John 
under an understanding that a fraud was to be perpetrated, and that 
the option was to be used as one of the means by which the fraud 
was to be accomplished, and that it was so used; second, that a 
représentation to the effect that the property sold contained so 
many million feet of merchantable pine lumber, accompanied by 
the further statement of the person making it, that he knew the 
fact stated to be true because he had been on the land, and had 
sent experienced persons to examine it, was a statement of a 
fact, on account of which an action for fraud and deceit might 
be maintained, and, was not merely an expression of an opinion. 
The first of thèse instructions declared a correct proposition of 
law; and no doubt can be entertained of the propriety of the 
second déclaration, in view of the fact that the jury were further 
advised that, in order to hold a person liable as for a fraud in 
making such a représentation, they must be satisfled that he 
did not actually believe the facts to be as represented, or that 
he had no reasonable grounds for supposing them to be as repre- 
sented. In view of the context we discover no error in this para- 
graph of the charge. Humphrey v. Merriam, 32 Minn. 197, 20 
N. W. Kep. 138; Savage v. Stevens, 126 Mass. 207; Bennett v. 
Judson, 21 N. Y. 238; Buford v. CaldweU, 3 Mo. 477, 480; Bames 
V. Eailway Go., 54 Ped. Eep. 87. 

It is further contended that the circuit court erred in instructing 
the jury that the case in hand was not barred by a previous re- 
covery in an action by Keator & Son against St. John. The merits 
of this contention can be best tested by a brief statement of the 
facts upon which the défense was based. Keator & Son flrst 
brought an action against St. John to recover damages for the same 
fraud and deceit that is complained of in the case at bar, and in 
such suit recovered a judgment for |5,000, which judgment has 
not been satisfled. In the course of the trial of the latter suit 
for fraud and deceit, Keator & Son discovered that St. John had 
received $18,000 from Glaspie of the sum which they had paid for 
the pine lands. They thereupon brought an action against St. John 
for the latter sum, and recovered the amount sued for, with interest, 
which judgment has been paid. The last-mentioned action was 
brought and maintained solely upon the ground that St. John 
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was their agent in negotiating th.e purchase of the pine lands, 
and that the profit which. lie had secretly made in that trans- 
action, through connivance with. Glaspie, belonged to Ms prin- 
cipals. In stating tlieir damages in the présent action the plain- 
tiffs below hâve given crédit for the amount of the second judg- 
ment which was recovered against St. John, and was by him paid. 
It is now insisted that the payment of the second judgment against 
St. John, for $18,000 and interest, operated to satisfy the first judg- 
ment against him, for $5,000, in the action for fraud and deceit, 
and tliat the satisfaction of the latter judgment bars a recovery 
against Glaspie in the présent action. 

We are of the opinion that the circuit court properly directed 
the jury to disregard the plea of a former recovery, for the reason 
that the cause of action sued upon in the second suit against St. 
John was totally unlike the cause of action in the first suit, and 
totally unlike the cause of action in the suit at bar. There 
might hâve been a recovery against St. John in the second 
action even though no misrepresentations had been made by him as 
to the quantity of timber that the pine lands would yield, and the 
évidence which was sufflcient to warrant a recovery in the second 
suit was utterly insufiicient to justify a verdict in the first action. 
Furthennore, the damages recoverable in the respective suits were 
essentially différent. Thèse considérations warrant the con- 
clusion that the payment of the second judgment against St. 
John did not operate to satisfy the flrst judgment for fraud and 
deceit, as was practically held by Mr. Justice Miller in Keator v. 
St. John, 42 Fed. Eep. 585. 

The verdict of the jury in the first action brought against St. 
John is no évidence in this suit of the amount of damage which 
Keator & Son sustained in conséquence of the alleged fraud, and 
nothing short of a voluntary acceptance of the damages assessed 
by the first jury, can bar Keator & Son of their right to recover 
as against Glaspie, the other joint tort feasor, the full amount of 
the damages which they may be able to establish in a suit brought 
against him. We think that the collection of the judgment recov- 
ered in the second suit against St John, founded, as that suit was, 
upon an entirely différent cause of action, cannot be regarded as 
a voluntary acceptance of the damages assessed in the flrst action. 

We hâve not hitherto noticed, but we hâve not overlooked, the 
contention that the court erred in overruling the oral demurrer 
to the complaint, which was made after the jury was called and 
sworn, but before any testimony was heard. The demurrer seems 
to hâve been based on the ground that the complaint was defective 
in not showing with sufflcient certainty that any damage was 
sustained in conséquence of the alleged deceit. The point is un- 
tenable. The complaint averred generally, in the concluding 
paragraph, that damages had been sustained in a certain sum, 
which was ail that the pleader was required to aver. But even 
if the complaint had been defective, as supposed, it was merely 
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a teclinîcal defect, whîch was waived by pleadîng to the merits, 
and was cured by the verdict. 

Finding no material error in the record, tke judgment of the 
circuit court must be afflrmed. 



McKEEFREY et al. y. CONNELLSVILLE COKE & lEON CO., to use of 
H. C. FRICK COKE CO. 

(Circuit Court of Appeals, Third Circuit June 6, 1893.) 

L CONTBACTS— Construction — Usage. 

A coke manufacturing company agreed by wrltten contract to fumish 
to défendant at Us fumaces 15 cars of coke per day for 6 months at 
an agreed price per ton. The coke company, however, were "not to ba 
beld in damages for tlie railroad company's failure to supply transporta- 
tion." BeM, that thls contract was to be read !n the light of the aur- 
roimding circumstances, and was, therefore, subject to a custom prevail- 
Ing among coke producers of that région, and known to both parties, to 
distribute. In case of shortage of cars, ail the cars recelTcd proportionally 
among the orders on hand; and défendant had no ground of complaint 
If he received his proper proportion of cars during the period of the short- 
age. 

2. Samb. 

Shortly after the maklng of the contract the coke company sold Its plant 
to plaintifif, a larger coke company, and the contract was assumed by 
plaintilï, and défendant, being notlfled thereof, made no objection, but ac- 
cepted coke from plaintiff. Ecld, that plaintiff was bound to fulfiU the 
contract, but that it was bound to apportion the cars to défendant, not ac- 
cording to ail the orders whlch plaintifC had on hand, but according to the 
orders whlch the original contractor had on hand, unless both apportion- 
ments would produce the same resuit. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

At Law. Action by the Connellsville Coke & Iron Company, 
for the use of the H. C. Frick Coke Company, against William D. 
McKeefrey and William D. Hofius, partners as McKeefrey & 
Hoflus, to recoTer the price of certain coke delivered under a 
contract. The case was tried to the court without a jury, which 
rendered judgment for plaintifif. Défendants bring error. Af- 
flrmed. 

S. Schoyer, Jr., for plaintiffs in error. 
Willis F. McCook, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, 
District Judge 

BUTLER, District Judge. The défendants in error brought two 
fiuits against McKeefrey & Hoflus to recover the price of coke de- 
livered to the latter at différent dates, in pursuance of a contract 
made Jiily C, 1889. By agreement they were tried togother, and 
as the questions raised in each are the same, they may hereafter 
be treated as one. 

The court, before which they were tried, (without the aid of 
a jury,) found the foUowing facts: 
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"First. Or July 6, 1889, a contract between the Conncllsville Coke & Iron 
Oo. and McKeefrey & Hoflus, the défendants, was made as folio ws: 

" 'Plttsburgh, July 6, 1889. 

"'Messrs. McKeefrey & Hoflus, Leetonia, Ohio— Gentlemen: We agrée to 
fumlsh you with ail the ConneUsville coke you will requlre at your furnaces 
at Leetonia, while in blast, up to 15 cars per day, for the period of six months 
from July 1 to December 13, 1889, at one dollar two and a half cents ($1.02%) 
per ton of 2,000 Ibs. f. o. b. cars at ovens. Settlcmonts to be based on rallroad 
weight on scales nearest loadlng point, and are to be in cash on the 25th day 
of each month foUawing shipment We are not to be held in damages for the 
raUroad company's failure to supply transportatlon, strikes at mines, or other 
causes of delay beyond our control; neither will we compel you to receive 
the coke should your furnaces be out of blast during the period of this con- 
tract Yours, very truly, The ConnellsvUle Coke & Iron Co. 

"'B\ P. Hyndman, G. S. A. 

" 'Accepted. McKeefrey & Hofivis.' 

"At this timo negotiatioDs were pending for the salo of the H. 0. Frîck 
Coke Company, the plaintiffs, of the ConneUsville Coke & Iron Co.'s plant. 
This was done by agreement of July lOth, the actual transfer taking place on 
August Ist; the contract was assumed by the Frick Company. Of this trans- 
fer and assumption the défendants were informed July 18th, made no objec- 
tions, and thereafter ordered and accepted shipments from the Frick Com- 
pany. That, to October 12th, they ordered 605 cars of coke from the Frick 
Company; of this number thcre were delivered 397 cars, as foUows: Railroad 
cars, 174; individual cai-s of H. C. Frick & Co., 223. 

"Second. That there is generally in the fall of each year a scarcity of cars 
for the transportatlon of coke, caused by the movement of western crops 
to the seaboard. In the fall of 1889 this scarcity was groater than usual; 
that at ail times the Frick Company had on hand sufflclent ConneUsville 
coke to supply ail orders; that they made dally demands on the railroad com- 
panics for cars to flll défendants' and other orders on hand; that they were 
xmable to get the necessary cars, and thia was the cause why the défendants' 
orders were not fllled; that this shortage continued until January, 1890. 

"Third. That on October 12, 1889, there being then a shortage of 208 cars 
In défendants' orders, a modification of the said contract was made in writing 
as follows; 

"'Plttsburgh, Oct. 12, 1889. 

"'H. C. ;"rick Coke Co., Plttsburgh, Pa.— Gentlemen: Recognîzhig that the 
shortage of our coke supply is entirely due to the groat scarcity of ears, and 
that we hâve no call upon you to ship us coke in your Individual cars, we will 
pay you sixty (60) cents per ton more f . o. b. cars at ovens than the price named 
In our contract with the ConneUsville Coke & Iron Co. We make this offer 
because we feel that any coke we are able to secure in individual cars will 
be just so much extra coke, which on aocount of the great scarcity of railroad 
cars, we could not expect you to ship under the above contract. If you ac- 
cept this offer, please advise how many individual cars you could ship us 
daily. McKeefrey & Hoflus.' 

" 'Pittsburgh, Pa., Oct. 12, 1889. 

"'Messrs. McKeefrey & Hoflus, Leetonia, Ohio— Dear Sirs: In reply to your 
f avor of this date, would say that we accept your offer and will do our utmost 
to ship you an averago of five (5) individual cars daily. 

"'Yours, very truly, H. O. Frick Coke Co. 

" 'O. H. Spencer, General Agent' 

"That in executing this paper and in the negotlations prior thereto, no mis- 
representations whatever were made, or fraud practlced by the plaintiffs, 
the Frick Coke Company, or its offlcers, but that the agreement was made 
and signed by W. D. McKeefrey, on behalf of défendants voluntarily. 

"Fourth. That when the contract of July 6, 1889, was made, there was a 
custom amongst the producers of ConneUsville coke, in case of car shortage. 
to distribute the cars recel ved proportlonately amongst the orders then on 
hand, giving the préférence to orders for blast furnaces as against foundry 
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orders. ITiat tlds custom prevailed In thé trade and was known to the dé- 
fendants. 

"Fiftli. That during the season of 1888, the Connullsville Coke & Iron Com- 
pany had a contract with défendants similar to the one iu suit. That during 
the car shortage of that year the cars were distributed to défendants in ac- 
cordance with the custom ubove mentionod. Tliat no objections were made by 
défendants. That the same course was pursued by tlio Friek Company under 
the présent contract, and a distribution of cars made ou said basis, and 
in addition thereto, individual eara were fumishcd iu excess of said propor- 
tionate amount up to October 12th, without additional eliarge. Tliat iuclud- 
ing the said individual cars, the défendants had, at the various dates noted 
below, received in excess of tlie proportionate nunibor due tliem under the 
custom referred to, cars as follows: August 31st, 42 cars in excess; September 
30th, 169 cars in excess; November SOth, 18C cars in excess; December 31st, 
237 cars in excess. That complaint was made by défendants that they did 
not get ail the coke they ordered, and that the plaintifCs were bound to use 
their individual cars to fumish them coke, but no complaint was made of the 
proportionate distribution of the railroad cars. That this distribution was 
ratified and approved by défendants, by the payment, without protest, on 
each succeedlng month for the coke delivered during August, September 
and October. That défendants abandoned by the paper of October 12th 
the claim that the Frick Company were bound to use their individual cars In 
supplying coke under the contract of July C, 1889. 

"Sixth. That the distribution of cars by the raiiroads in case of shortage 
was made on the basis of oven capacity, not of actual production. 

"Seventh. That on August Ist, when Fiick & Company took possession 
of the Connellsville plant, the oven capacity of the latter was 113 cars per 
day; the contracts they then had were for 1091/2 cars per day, or 96 per cent, 
of their product. Thèse contracts included one of Laughlin & Co., for 40 
cars. This was an order from month to month, and had been in force before 
July 6, 1889. The amount of the August order was not flxed until July 22d. 
By the custom foimd, this furnace order would be entitled to proportionate 
distribution at any subséquent shortage. That on August Ist the Frick Com- 
pany had an oven capacity of 576 cars; had contracts for 421 cars or 73 per 
cent, of product. In September (including tlie Connellsville Company plant) 
it had an oven capacity of 754 cars and contracts for 678 cars, or 90 per cent, 
of product. In October It had an oven capacity of 801 cars and contracts for 
715 cars, or 89 per cent, of product. In November an oven capacity of 812 
cars and contracts for 715 cars, or 88 per cent of product. In December 
an oven capacity of 812 cars and contracts for 698 cars, or 85 per cent, of 
product. That from the position of the Frick & Co. works the coke could be 
more qulckly transported than from the Connellsville plant, and in times of 
shortage it was more dlfBcult to get the raiiroads to haul the cars to re- 
moter plants. That the Connellsville Company had no Individual cars. Wt> 
find as a fact that the facilities for flUing défendants' contract were increased 
by the transfer of the contract to Frick & Ce, by reason of the relative 
amounts of the Frick Coke Co.'s orders, its capacity, the distribution of cars 
by the railroad, and the location of works as compared with the status 
of the Connellsville Coke & Iron Company. 

"Eighth. We find that the balance clalmed as No. 14, November term, 1890, 
of $3,572.06, with interest from 25th December, 1890, is for the coke delivered 
by tlie Frick Coke Company, the plaintifïs, to the défendants, and the samehas 
not been paid. We also flnd that the balance at No. 15, November term, 
1890, of $4,593.38, with hiterest frorn January 25, 1890, is for coke delivered 
by plaintlffs to the défendants, and tlie same has not been paid." 

From thèse f acts the court found — ^First, that the défendants (be- 
low) accepted the Frick Ooke & Iron Oompany's assumption of the 
Connellsville Coke Company's obligations to them; second, that 
the defendant's agreement of October 12, 1889, had référence to 
the coke covered by the original contract, and was a modification 
of that contract to the extent of adding 60 cents per ton for coke 
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furnished in the Prick Coke & Iron Company's cars, as therein 
specifled; third, that the contract should be read in the light of 
surrounding circumstances, including the usages of the business 
to which it relates, and that when thus read the plaintifls were 
only required to furnish 15 cars per day when an equal apportion- 
ment between ail their orders for coke of ail cars furnished them 
by the railroad couipany entitled the défendants to that number; 
that for any shortage arising from such a distribution the plain- 
tiffs were not responsible; and that the plaintiffs, having complied 
with the contract thus construed, were entitled to recover the 
money sued for. 

To the court's findings, and admission of testimony, a very large 
number of exceptions were taken; and 21 errors are assigned. 
It is apparent, however, that the material questions involved are 
few. The counsel for the plaintiffs (in error) states them in his 
brief as follows: 

"(1) Whcther usage, if proved, could be permitted to vary the contract. 

(2) Whether the évidence offered was sufflcient to sustain the alleged usage. 

(3) Whether the usage as proved was void for any cause. (4) Whether such 
usage, if proved, could be applied to the business of the H. C. Frick Coke 
Company, who had assumed the fulflllment of the original contract. (5) The 
extent to which such usage could be applied in thèse causes. (C) Whether 
the H. C. Frick Coke Company was bound to fulfiU the contract of the Con- 
nellsville Coke Company, or whether any other contract with the Frick Coke 
Company had been substituted thcrefor. (7) Whether sufflcient proof had 
been oftered by the plaintiffs below of a fair apportionment of cars to the de- 
fendants below. (8) Whether the arrangement of October 12, 1889, for the 
payment of an excess of 60 cents per ton over the original price per ton, 
constituted a new contract, or was a modification of the original contract." 

Thèse points raise the following questions: First. Was the 
court right in admitting évidence to aid in construing the contract, 
and is its construction correct? Second. Was the Frick Coke & 
Iron Company "bound to fulfiU the contract of the Connellsville 
Coke Company?" Third. Was there "suificient proof of a fair ap- 
portionment of cars to the défendants?" Fourth. Was the agree- 
ment of October 12, 1889, an Independent one or a modification of 
the original? A disposition of thèse questions will dispose of the 
case. 

As respects the first, we hâve seen that the contract was for a 
sale of coke, deliverable at the ovens, in quantifies "up to flfteen 
cars per day," at a stated price — the plaintiffs not to be "held in 
damages for the railroad company's failure to supply transporta- 
tion." In the light of the évidence the court construed it as 
binding the plaintiffs to furnish 15 cars per day, if that number 
of cars could be obtained for its transportation, in pursuance of 
the common usages of the business; but not otherwise. The de- 
fendants' real cause of grievance, if they hâve any, consists in this 
construction, and the method pursued in reaching it. Was the 
court wrong? No one reading the contract in ignorance of the cir- 
cumstances surrounding the parties, and the common usages of 
the business to which it relates, could form a reliable judgment 
of its meaning. Parties always deal with référence to such cir- 
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cumstances and usages. There is much in tlieir minds, mutually 
understood, which. tlieir language does not directly express. T\lien, 
however, the language is read with knowledge of the circumstances 
under wMch. it was used, their mutual understandings, implied as 
well as expressed, distinctly appear. Consequently contracts are 
always to be so read. Wlien tlie contract hère involved is tlius 
read it seems entlrely clear tàat the court's interprétation is right. 
The défendants complain that évidence was heard to show that 
in the purchase and sale of coke, to be transported by railroad, 
when there is an insuificient number of cars to supply the demanda 
of the trade, railroad companies distribute their cars among pro- 
ducers in proportion to the requirements of each, so that the de- 
ficiency is equally borne; and that producers distribute the cars 
assigned them ratably among their orders, so that purchasers shall 
equally share in the shortage; that this is a usage of the trade, 
so common as to be known to ail dealers. This évidence, in our 
judgment, was clearly admissible. Not only are the défendants 
presumed to hâve had knowledge of the usage, but it is proved 
they had, and that they acted upon it in former dealings. The 
évidence was necessary to place the court in the situation of the 
parties when they contracted, and thus enable it to understand 
the meaning of their language. It was not heard to change or 
vary the language, but simply to enable the court to understand 
it as the parties presumably did, when it was employed. It is 
of no importance whether the usage be called a "custom," or by 
any other name; it was one of the circumstances surrounding 
the parties and their transaction, which was presumably in mind 
when the contract was written. Fifteen car loads per day were 
to be supplied; but the plaintiffs were not to "be responsible for 
the railroad company's faUure to fumish transportation." 'As be- 
fore stated, one having no knowledge of the usages of such busi- 
ness would not understand this language — would not understand 
that it refers to a failure by the railroad company to furnish cars, 
as well as the means of transporting them. No question, however, 
is made in this regard; it is conceded that the company was to 
furnish cars, in pursuance of the common usage. It failed to 
furnish the requisite number. If the plaintiffs had supplied coke 
to the défendants for aU the cars furnished, "up to flf teen per day," 
of course it could not be pretended that this was not a compliance 
with their contract, though the number of cars might fall short 
of 15. The défendants say, however, that as the plaintiffs received 
a sufficient number to flU their order, (if none had been applied to 
others,) they should hâve had the 15 cars. But the common course 
of dealing in such cases, as the évidence shows, requires the manu- 
facturer of coke to divide his supply of cars ratably among ail 
orders, on hand when the shortage occurs. Thus we are enabled 
to understand what is meant by the terms "not to be held re- 
sponsible in damages for the railroad company's failure to supply 
transportation," which qualify the preceding obligation to fumish 
15 cars per day. They plainly mean a failure to supply cars and 
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otlier means of transportation equal to the demands of the trade. 

The contention that the plaintiff should hâve supplied them 
with ail the cars received from the railroad company, up to the 
required number, and if not, that a distribution should hâve been 
made upon the basis of the orders on hand at the date of the con- 
tract, is not only against common usage, as we hâve seen, but is 
unreasonable. If sustained it would be destructive to the trade. 
No manufacturer could continue his business under such a rule. 
To answer that parties can guard against the danger by contract- 
Ing accordingly, and that this contract is to be construed as con- 
tended for because the usage is not written into it, does not help 
the défendants. No sensible man would so contract as to destroy 
his business, and in contemplation of law the usage is written 
into this contract. Bliven v. Screw Co., 23 How. 420--429 ; 1 Greenl. 
Ev. § 292; Eobinson v. TJ. S., 13 Wall. 363; McMasters v. Kailroad 
Co., 69 Pa. St. 374. 

As respects the second of the foregoing questions the answer 
must be an affirmance. The Frick Coke & Iron Company were 
certainly bound to fulflll the contract of the Connellsville Coke 
Company. It must appear that they did so; and it does appear. 
The court finds that the plaintiffs applied to the défendants' or- 
ders ail the cars the latter were entitled to, of the number fur- 
nished by the railroad company. It is true that the Frick Coke & 
Iron Company apportioned the cars received among ail their or- 
ders on hand when the shortage occured; and if this did not re- 
sult in the same thing to the défendants that a supply of cars by 
the railroad company to the Connellsville Coke Company and an 
apportionment by them of the cars to their orders (in case they 
had continued business) would hâve done, the défendants did not 
get ail they were entitled to. It did, however, resuit in the same 
thing. While it is true that the business conducted by the Frick 
Coke & Iron Company was very much larger than that conducted 
by the Connellsville Coke Company, and their orders consequently 
were much more numerous, yet inasmuch as the railroad company's 
cars were ratably distributed in proportion to the business of 
each manufacturer, and subsequently applied by the manufacturer 
ratably to his orders, it foUows that the défendants received ail 
the coke they were entitled to, in view of the shortage. 

As respects the third question, we think the proof was sufflcient 
to justify the court in ûnding the apportionment to be just. 

The fourth question — was the agreement of October 12, 1889, an 
independent one, or a modification of the original contract — we 
do not regard as material to the case. The agreement was, as 
the court bas found, a modification simply of the original con- 
tract — an undertaking to pay 60 cents per ton additional to the 
contract price for so much of the 15 car loads per day originally 
purchased as the shortage in transportation might leave unpro- 
vided for. Nevertheless thèse extra cars could only be employed 
to the extent which the actual shortage of railroad company 
cars rendered necessary. Thus tbe agreement of May 12th did 
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not excuse the plaintifif from loading ail the raiiroad company 
cars available for the purpose. It is clear, however, and the court 
has so found, that the plaintiffs did load ail such cars. The ques- 
tion does not therefore seem to hâve any practical importance. 

Finding no errer in the several assignments the judgment is 
afarmed. 



L'NITED STATES v. ENO. 
(Circuit Court, S. D. New York. May 16, 1893.) 

1. National Banks — Ofpicehs — Embezzlbment — Indictmbnt. 

An Indictment against the président of a national bank for misapplica- 
tion of its funds allegod that he "unlawfuUy and willfuUy, and with in- 
tent to injure and defrard the said association for tlie use, benefit, and ad- 
vantage of hiœself, did misapply certain of the money and funds of said 
association, which he * * * then and there, with the intent aforesaid, 
paid and caused to be paid" to certain persons named. Hdd; that the in- 
dictment was bad for failure to allège the facts that made such payment 
unlawful or criminal. 

2. Same. 

It Is not essential that such indictment should allège that the acts 
charged wore doue without the knowledge and assent of the director':! 
of the association, for such knowledge and assent would not relieve tho 
président from liability for an unlawful or criminal mlsappropriation of 
the bank's funds. 

At Law. On motion to quash an indictment against John C. 
Eno for mlsappropriation of the funds of a national bank of which 
he was président. Motion granted. 

John O. Mott, Asst U. S. Atty. 

Geo. Bliss and Frank Hiscock, for défendant. 

BENEDICT, District Judge. This case cornes before the court 
for the ârst time upon a motion to quash the indictment. The 
indictment, found on the 17th of June, 1884, contains several 
counts which differ from each other only in the amount of money 
charged to hâve been misapplied, and in the name of the payée of 
the money. What is there said in regard to the first count is 
therefore applicable to ail the counts. 

The first count, after aUeging that the défendant was président 
of the Second ^National Bank of the City of New York, an associa- 
tion carrying on a banking business in the city of New York un- 
der the act of congress approved June 3, 1864, charges as foUows: 

"The défendant unlawfuUy and willfuUy, and with intent to injure and de- 
fraud the said association for the use, benefit, and advantage of himself. 
the said John O. Eno, did misapply certain of the money and funds of said 
association, to wlt, the sum of $100,000, which said sum of money hc, the said 
John 0. Eno, then and there, with the intent aforesaid, paid and caused to 
be paid from the moneys and funds of said association to Arthur Dyett 
and Abraham II. L. Korton. who then and there carried on business under the 
flrm name and slyle of A. Dyett & Oo." 

To this charge it is objected that it is insufficient in law — First, 
because the facts stated do not show that the payment by the de- 
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fendant of $100,000 to A. Dyett & Co. was a criminal misapplica- 
tion of the funds of the bank by the défendant; second, because 
it is not charged that the moncy paid A. Dyett & Co. was con- 
verted by the défendant to his own use; third, because the indict- 
ment fails to allège that the misapplication charged was without 
the knowledge and cousent of the directors of the bank; fourth, 
because it does not charge that the misapplication was made by 
Eno as président of the bank. 

The law controlling on this occasion has been settled by the 
suprême court of the United States. The only duty devolving 
upon this court in this case is to apply that law to the indictment 
found against the défendant. By the law declared by the suprême 
court in Britton's Case, 107 U. S. 669, 2 Sup. Ct. Rep. 512, an 
indictment for a misapplication of the funds of a national bank 
must specify the particulars of the appropriation, so as to show 
the application charged to be a criminal misapplication, as dis- 
tinguished from applications that are unlawful but not criminal. 
"There must be averments to show how the application was made, 
and that it was an unlawful one." And in Northway's Case, 120 
U. S. 332, 7 Sup. Ct. Rep. 580, it is said by the suprême court: 

"It is of the cssonce of the criminality of the misapplication tliat there 
sliould bo a conversion of the funds to the use of tlie défendant, or of some 
person other than the association." 

In my opinion, the indictment in hand does not comply with this 
law. The statement of the indictment is simply that the défend- 
ant, for the use, beneflt, and advantage of himself, misapplied |100,- 
000 of the moneys of the association of which he was président, 
by paying $100,000 of the association's money to Dyett & Co. 
This statement shows how the application was made, viz. by 
paying $100,000 to Dyett & Co. at the time and place stated, but 
it does not show that such payment was an unlawful one. It will 
be observed that the indictment contains no averment that the 
$100,000 was by the défendant paid, or by Dyett & Co. received, 
to the use of the défendant. It is not averred that the payment 
by the défendant to Dyett & Co. was in truth and in fact a pay- 
ment to himself. There is no statement that Dyett & Co. were not 
entitled to be paid by the bank the $100,000 that was paid them. 
They may hâve had $100,000 on deposit in the bank, or their note 
for $100,000 may hâve been discounted by the bank. For aught 
that appears in this indictment, the payment to Dyett & Co. was 
entirely lawful, and, if so, the payment was not a conversion of the 
money by the défendant. Such a payment of $100,000 to Dyett & 
Co. miglit be useful or bénéficiai or advantageous to the défend- 
ant without being a conversion of the money by him. It is of 
no conséquence that the payment is stated to hâve been unlawful. 
Calling a thing unlawful does not make it unlawful. Facts show- 
ing that the payment of the $100,000 to Dyett & Co. was not only 
unlawful, but a criminal application of the bank's money, should 
hâve been stated. Nor is the indictment helped by the averment 
that the money was paid by the défendant to Dyett & Co. with 
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intent to înjnre and defraud the association. The raie on tM» 
subject Jh.as been stated as follows: 

"The words 'wlth Intent to injure and defraud' are words essentlal to tlie 
offense as chargea, but do not enlarge the signiflcance of the language, whieh 
avers the facts necessary to be proved In order to constltute the offense." 
Mass. Crim. Law, 624. 

It may be proper to add, in regard to th.e point made tliat tlie 
indictment is defective because it fails to aver that tbe acts 
charged were done without the knowledge or assent of the direct- 
ora of the association, that, in my opinion, such an averment is 
not essential in an indictment for the misapplication of the funds 
of a national bank. The statute does not make absence of au- 
thority from the directors an ingrédient in the crime of misap- 
plication. I conceive that a conTersion of the funds of a national 
bank by its président may be a criminal misapplication of the 
funds of the bank, although done with the knowledge and assent 
of the directors of the bank. The président of a national bank 
is not the association, nor are the président and directors the as- 
sociation. They are only officers of the association. The moneys 
of the stockholders and of the depositors in the association are not 
the moneys of thèse oiHcers, but of the association ; and it has not 
yet been held that a national bank may be pillaged of such moneys 
by its président, with impunity, provided the act be done in 
pursuance of a conspiracy between the président and the directors, 
or a majority of them. 

The motion to quash must be granted. 



GLIBEN V. ROGERS et aL 

(Circuit Court, D. Colorado. June 3, 1893.) 

No. 2,647. 

CONSPIRACT— PleADINO. 

Before persona can be held to answer In Ihe fédéral courts for conspir- 
acy, they must be charged wlth combining and consijiring to effeot a 
purpose expressly forbidden by some statute of the United States, or with 
dolng some act In furthering the conspiracy, which is expressly forbidden 
by a law of the United States; and where a pétition claims damages for 
an alleged conspiracy to disbar plaintifl from practicing law in the state 
courts because he has filed a bill in a fédéral court charging défendants 
with misconduct and corruption in certain litigation pending in a state 
court, no cause of action is made out. 

At Law. Action by Thomas A. Green against Samuel H. Elbert, 
William E. Beck, Joseph C. Helm, M. A. Eogers, L. P. Marsh, and J. 
Jay Joslin to recover damages for a conspiracy to disbar him from 
practicing law in the state courts. Heard on demurrer to the 
pétition. Demurrer sustained, and case dismissed. 

T. A. Green, per se. 

J. M. Washburn, for plaintiff. 

L. P. Marsh, per se, and for Joslin. 
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Eogers & Starr and M. A. Kogers, for Rogers. 
Eiddell, Starkweather & Dixon, for défendants Elbert, BecE, and 
Helm. 

RINER, District Judge. This case is before th.e court upon a 
demurrer to the pétition. Several questions were suggested at the 
argument, but it will only be necessary to notice the first question 
raised by the demurrer, viz.: "That this court bas no jurisdiction 
to hear, try, or détermine the matters alleged in the complaint." 
In this case jurisdiction does not exist on the ground of diverse 
citizenship. The citizenship of the parties is not alleged in the 
pétition. Where jurisdiction is based on diverse citizenship, 
that fact must affirmatively appear in the pétition. Hence, 
if jurisdiction exists, it must be because of the violation of 
some fédéral statute. The plaintiff attempts to charge a con- 
spiracy in violation of the laws of the United States. The facts 
aUeged show that he was disbarred by the suprême court of 
the state, and he allèges that Ihe proceedings in the suprême 
court were based upon the fact that he had flled a bill in equity 
in the circuit court of the United States in which he charged the 
défendants with misconduct in certain litigation pending in the 
state court. It is unnecessary to review the facts at length. 

The rule is weU settled that before parties can be held liable in 
the fédéral courts for conspiracy they must be charged with com- 
bining and conspiring to effect a purpose expressly forbidden by 
some statute of the United States, or that the acts resorted to to 
accomplish the object of the conspiracy are acts expressly forbid- 
den by a law of the United States. My own view is that the allé- 
gations of plaintiff's pétition do not bring his case within this rule, 
and that this court is wholly without jurisdiction. The demurrer 
will be sustained, and the case dismissed. 



In re JOHN RTJSSELL CUTLBRY CO. 

(Circuit Court, D. Massachusetts. May 23, 1893.) 

No. 3,G54. 

CuSTOMS DuTiBS — Classificatiot^ — Mothek-of-Peatîl. 

Mother-of-pearl, eut into slabs, and désignée! for use in tlie manufacturo 
of knife liandles, is dutiable at 40 per cent, ad valorem, luider paragraph 
462 of the tariff act of October 1, 1890, as a manufacture of "mother-of- 
pearl," and not at 10 per cent, ad valorem, under section 4 of said act, 
as a nonenumerated unmanufactured article. 

Pétition by the John Eussell Cutlery Company for a review of the 
décision of the board of gênerai appraisers aifirming the action of 
the collector in classifying certain merchandise for duty. Affirmed. 

Charles P. Searle, for petitioner. 

Henry A. Wyman, Asst. U. S. Atty., for collector. 
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OOLT, Circuit Judge. This is a pétition for review under sec- 
tion 14 of the customs administrative act of June 10, 1890, (26 Stat. 
137.) Tlie merchandise in question was niotlier-of-pearl eut into 
slabs, designed for use in tlie manufacture of Itnife liandles. Tlie 
collector classified the import under paragi'aph 462 of tlie tariff 
act of October 1, 1890, (26 Stat. 602,) as a manufacture of mother- 
of-pearl, and assessed a duty of 40 per centum ad valorem. The 
board of gênerai appraisers affirmed the action of the collector. 
The petitioner contends in its assignment of errors that this classi- 
fication was wrong, and that the merchandise was only subject 
to a duty of 10 per centum ad valorem, under section 4 of said act, 
as a nonenumerated unmanufactured article. Paragraph 673 of 
the free list of the tariff acfof 1890 reads as foUows: "Pearl, 
mother of, not sawed, eut, polished, or otherwise manufactured." 
In the previous tariff act of March 3, 1883, (22 Stat. 520,) the pro- 
vision in the free list was as foUows: "Pearl, mother of." It 
is évident that, by inserting the words "not sawed, eut, polished," 
in this paragraph in the act of 1890, congress no longer intended 
to admit free mother-of -pearl in thèse forms; and, further, by the 
use of the words "or otherwise manufactured," it is to be inferred 
that congress intended that ail sawed, eut, or polished mother-of- 
pearl should be classified as a manufactured article. The treaa- 
ury décisions under the old tariff acts afford us no guide in this 
case, owing to the changes made in the language of the statute. 
Paragraph 462 of the act of 1890 is as foUows: 

"ilanufactures of ivory, vegetable Ivory, mother-of-pearl, and shell, or of 
wMcli tlicse substances, or either of them, is the component material of 
chief value, not speclally provided for in this act, forty per centum ad va- 
lorem." 

Taking this paragraph in connection with paragraph 673, I am 
satisfied that congress intended to designate for tariff purposea 
mother-of-pearl, eut or sawed into slabs, as a manufactured article, 
and therefore subject to a duty of 40 per centum ad valorem, and 
that it should not be classified, as contended for by the petitioner, 
as a nonenumerated unmanufactured article, under section 4 of said 
act. Having reaehed this conclusion it is unnecessary to inquire 
whether or not, in a commercial sensé, mother-of-pearl slabs are 
a manufacture of shell. 

The décision of the board of gênerai appraisers is afQrmed. 



In re TOWNSEND et al. 

(Circuit Court of Appeals, Second Circuit June 12, 1893.) 

Customs Duties— CiiAssification — Tapioca Flotjr. 

Tapioca fleur, which is commercially known as "tapioca," and Is used 
mainly by calico printers and carpet manufacturera for thickening colors, 
and wliich, though cliemically a ttarch, is not adapted to commercial use 
as starch, îiolongs in the free list, as "tapioca," nnder paragraph 730 of the 
act of Ootober 1, 1890, and is not dutiable at two cents a poimd, as a 
"préparation • • • fit for lise as starch," under paragraph 323. 
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[Â^ppeal from the Circuit Court of tlie United States for the 
Soutliern District of New York. 

This was an application by James R. Townsend & Co. for a re- 
view of the board of gênerai appraisers' décision afflrming the 
action of the coUector in the classification of certain imports. The 
court below affirmed the décision of the board, and the importera 
appeal. Eeversed. 

Albert Comstock, for appellants. 

Henry C. Platt, Asst. U. S. Atty., for the United States. 

Before WALLACE and SHIPMAIT, Circuit Judges. 

SHIPMAN, Circuit Judge, The appellants, in April, 1891, im- 
ported into the port of New York 373 bags of tapioca flour. The 
collector assessed a duty of two cents per pound thereon, under para- 
graph 323 of the tariff act of October 1, 1890, which imposed that 
duty upon "starch, including ail préparations, from whatever sub- 
stance produced, ût for use as starch." The importers protested 
against this assessment, upon the ground that the article was free 
of duty under the provision of paragraph 730 of the same act, 
which included in the free list "tapioca, cassava, or cassady." 
The board of gênerai appraisers afTirmed the décision of the collect- 
or, and the circuit court, while rejecting some of the reasons that 
led them to their conclusion, hesitatingly affirmed their décision. 
The importers appealed from the judgment of the circuit court. 

The article which is commercially known in this country as 
tapioca is obtained from the tuberous roots of the cassava or manioc 
plant, which is a native of Brazil. It is imported into this country 
in three forms, pearl tapioca, flake tapioca, and tapioca flour. The 
flrst two forms are exclusively used for food. Tapioca flour is also 
commercially known as tapioca, and is used to a slight extent for 
the thickening of soups, but mostly by calico printers and carpet 
manufacturers to thicken colors, and in the manufacture of a sub- 
stitute for gum arable or other gum. There was testimony that it 
is also used for the sizing of cotton goods, — a purpose for which 
starch is also used to a certain extent. The weight of the testi- 
mony is that it is not used for laundry purposes. It is chemically 
a starch, because 85 per cent, of it consists of starch. It is not 
manufactured in this country into the article known as starch, and 
it is not known as a substitute therefor. In the Eevised Statutes, 
and in the tariff act of 1883, starch made of any material was 
dutiable, and tapioca, cassava, or cassady, as well as root flour, 
were upon the free list. The statute of 1890 enlarged the provision 
in regard to starch, by including in the same paragrai)h "ail prépara- 
tions, from whatever substance produced, fit for use as starch." 
The circuit judge, disagreeing with the board of appraisers in their 
opinions that tapioca flour was not suitable for food, and was not 
known by the désignation of "tapioca," and was not in fact tapioca, 
was of the opinion that it was the intention of the framers of the 
act of 1890 to make the provision with regard to starch more com- 
prehensive than it was before, and, if this article was in such a 
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etate of préparation as to be fit for use as starch, ît Bhould pay 
the duty required by paragraph. 323. He adds: 

"While the testimony Is not altogether clear upon that précise point, I 
am luiwilling, upon the record as It stands, to disturb the iinding of the board 
that the article Imported hère is fit for use as starch; and, tliat being so, 
the conclusion follows that It is dutlahle under paragraph 323." 

The décision of the appeal turns upon the question whether, under 
the testimony, tapioca flour can be considered as a préparation fit 
for use as starch. The article has never been sold as a starch, and 
is not considered in this country as adapted to the ordinary pur- 
poses of that article, and has never been manufactured into com- 
mercial starch, but it is chemically a starch. 

The term, "préparations fit for use as starch," means préparations 
which are actually and not theoretically fit for such use, which can 
be practically used as such, and not which can be made by manu- 
facture fit for such use. Tapioca flour is used for purposes which 
are analogous to those for which starch is used. It is not used, 
though it probably could, by adéquate préparation, be used, for 
the same purposes, unless its use as a sizing can be called the same 
purpose. The testimony of the witness upon that subject was not 
sufficient to justify the stress which the board of gênerai appraisers 
placed upon it. The very suggestive évidence of the unsuitable- 
ness of tapioca for commercial use as starch is that, although it is 
much cheaper than starch made in this country, it does not come 
into commercial compétition with starch made hère. 

The appellants make the point that the language of the free list 
exempts from duty the articles specifled therein, "unless otherwise 
specially provided for in this act," and that tapioca is not specially 
provided for except in the free list. If tapioca flour was, in our 
opinion, a préparation fit for use as starch, the question would 
hâve arisen whether it was specially provided for under paragraph 
323; but, the conclusion being that it was not such a préparation, 
it has a place only in the free list. 

The judgment of the circuit court is reversed. 



NEW YORK PAPER-BAG MACH. & MANUF'G CO. T. HOLLINGS- 
WOKTH & WHITNEY CO. 

(Circuit Court o£ Appeals, Fh-st Circuit April 28, 189a) 

No. 11. 

L Patents por Inventions — Limitation of Clatms — Papbb-Bao Machines. 
Letters patent No. 337,965, issued March 10, 1886, to Lorenz & Honlss, 
for an improvement In machines for mailing bags from a tucked paper 
tube, and relating more particularly to the mech.<uilsm for opening tho 
bottom of the bag into the "diamond fold," do not cover a pioneer Inven- 
tion, and the novel feature of the patent is embraced in the Angers which 
«nter the inside of the bottom of the tube beneath the upper ply, and, 
tflrning over in an arc of 180 degrees, open the mouth, and f orm the dlago- 
na.1 fold. 
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i. Samb — Inpringbment. 

Thfi first clalm of the patent, wMch covers thèse Angers and their opéra- 
tion in the combination, is not infringed by the use of a machine made 
according to tlje Stllwell patent of December 17, 1889, In which the 
Angers hâve no rotary motion hi common with the Angers of the Lorenz 
& Honiss patent, and hâve nothlng to do wlth the formation of the rear 
fold of the diamond, whlch is accompUshed by other Instrumentahties 
after the Angers hâve ralsed the corners of the upper ply to a level wlth 
Its center. 48 Fed. Rep. 562, afflrmed. 

I. Samb. 

The second clalm of the patent, which covers the combination of a re- 
ciprocating carriage, presser plate, side grippers, and front grippers, Is 
not infringed by the Stllwell machine, for the lower feed roU of the latter 
Is not the équivalent of the reciprocating carriage, and does not perform 
the function thereof. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the New York Paper-Bag Machine 
& Manufacturing Company against the Hollingsworth & Whitney 
Company for the alleged infringement of a patent. There was a 
decree for défendant, (48 Fed. Kep. 562,) and complainant appeals. 
Afifirmed. 

Frédéric H. Betts and Charles E. Mitchell, (Albert H. Walker, of 
counsel,) for appellant. 

Francis T. Chambers and George Harding, for appellee. 

Before COLT and PUTNA3I, Circuit Judges, and WEBB, District 

Judge. 

COLT, Circuit Judge. The plaintiff is the owner of letters pat- 
ent No. 337,965, dated March 16, 1886, granted to William A. 
Lorenz and William H. Honiss, assignors to Félix W. Leinbach, and 
Clarence A. Wolle, for improvements in paper-bag machines. Ma- 
chines for making plain satchel-bottom paper bags from a continu- 
ons paper tube without tucks bave existed for many years. The 
patent in suit relates to a machine for making paper bags from a 
continuons tucked paper tube, and it particularly concerns that part 
of the mechfinism wliich opens the bottom of the bag into what is 
called the "diamond fold." The flrst mechanism which acts upon 
the tube is two feed Eolls, which eut the tube into a bag blank, and 
deliver it to a flat table. This table moves on horizontal slides, and 
bas a reciprocating motion towards and away from the feed rolls. 
Fastened upon the table are a presser plate, two side grippers, and a 
front gripper. The presser plate is lifted slightly above the table, 
and then presses down upon it. The grippers are at times thrown 
away from the table and at times press upon it The remaining 
device consists of two Angers, which move forward and backward 
with the reciprocating table, and swing through an arc of nearly 
180 degrees around a line which corresponds to the front edge of the 
presser plate. Thèse fingers are pivoted, and attached to the rear 
ends is a spring which holds those ends together, and opens the 
front ends at an angle of 90 degrees. 

As the blank is fed forward between the feed rolls, the recipro- 
cating table moves backward, the presser plate and grippers rise 
v.56jf.no.4 — 15 
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from the table, and the Angers are tlirown forward. This actton 
continues until th.e blank has been delivered to tke table, wben the 
presser plate and grippera corne down and clamp it to tbe table. 
The side grippers seize tlie lower fold at tbe sides of tbe blank, and 
the front gripper seizes the lower ply of the blank. As the table 
moves forward the fingers enter the inside of the blank beneath 
the upper ply, and move upward and backward, describing an arc 
of nearly 180 degrees, and thus turn over the blank upon itself 
against the forward edge of the presser plate. At the end of this 
movement the diamond fold i« completed. The rear end of the 
diamond fold is formed by the bending of the paper around the two 
fingers, the front end by the strain of the paper between the two side 
grippers and the front gripper, and the side folds are defined be- 
tween the side grippers and the points of the fingers. As the blank 
is withdrawn from the table, the Angers coUapse by the résistance 
of the sides of the paper in the rear diamond fold which incloses 
them. This collapse is made against the pressure of the spring 
which holds together their rear ends, so that when they are entirely 
withdrawn from the blank their points wiU be at once separated 
again by spring action. 

To understand the scope of this invention it is necessary to look 
at the state of the art as it existed at the time. In the prior Lein- 
bach, Wolle & Brunner paper-bag machine patent of June 7, 1881, 
No. 242,661, we find two feed rolls, bed, presser plate, and side and 
front grippers. Id that machine the bottom of the bag is opened 
and the front diamond fold defined by folding wings operating upon 
the outside of the blank in connection with the front gripper and 
presser plate. The front gripper is in the form of a finger, which 
presses down upon the lower ply of the blank. As the bottom of 
the bag is opened, this finger moves forward into the inside of the 
blank, and in connection with the movement of the presser plate 
complètes the diamond fold. A second patent to the same parties, 
dated September 29, 1885, No. 327,280, describes a machine similar 
in most of its parts to the last. In both of thèse machines the table 
is stationary. 

A patent granted to Lorenz & Honiss December 1, 1885, is for a 
machine resembling thèse last two, except that the table is recipro- 
cating. In another patent of January 5, 1886, to Lorenz & Honiss, 
there is found a séries of folding tables secured to the periphery 
of a revolving drum. Thèse tables are each provided with grip- 
pers, wing folders, and a gripping finger which corresponds to the 
presser plate in the earlier machines. 

Thus we And that at the date of the patent in suit feed rolls, sta- 
tionary, reciprocating, and revolving tables, presser plates, side and 
front grippers, were well known in the art of making paper bags 
from a tucked paper tube. 

By this référence to the prior art it appears that the novel fea- 
ture of the patent in suit is the fingers which enter the inside of 
the bottom of the bag beneath the upper ply, and, turning over in 
an arc of 180 degrees, open the mouth and form the diamond fold. 
In prior machines the diamond fold was made by two distinct opeiv 
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ations. The first consisted in opening the bottom of the bag into 
a box shape by the emplojment of side wings or folders upon the 
outside of the blank which revolved through an arc of 180 degrees, 
and then the diamond fold was formed by the use of other instni- 
mentalities, such as rods or Angers coacting with the presser plate. 
In the patent in suit the use of thèse folding wings is done away 
with, and the bottom oî tne bag opened and the diamond fold de- 
fined by one opération of the backward sweeping Angers. 

It is not to be denied that this is an ingenious and comparatively 
simple mechanism, and shows invention, but whether it can be em- 
bodied in a practical commercial machine may be questioned. No 
machine having this improvement was ever constructed except for 
the purposes of this suit. Owing to the strain upon the rear dia- 
mond fold caused by the pressure of the Angers as they are with- 
drawn, the blank is liable to be torn unless the paper is thicker than 
that ordinarily used. It may also be questioned whether the open 
Angers will at ail times enter the bottom of the blank at the corners 
of the upper ply when the machine is working rapidly by power 
unless the blank is differently constructed from the one in gênerai 
use, or the machine as described in the patent is modiAed. 

Assuming, however, the machine to be practically operative, it ia 
only for an improvement on prier machines. In the prior Leinbach, 
Wolle «& Brunner patent of 1881 we And a single Anger, which enters 
the mouth of the bag blank, and helps to deAne the diamond fold. 
It is true that the patent in suit describes mechanism which to a 
greater degree than ever.before opérâtes upon the inside instead of 
the outside of the blank in the formation of the diamond fold, as, 
for example, the Angers working from the inside do away with the 
use of the old side wings or folders which opened the bottom of the 
bag from the outside. But this change at most is only an im- 
provement on the old machines. 

An analysis of this patent in the light of the prior art, taken 
In connection with the circumstance that no practical commercial 
machine containing this invention has ever been put into use, for- 
bids us from holding that this is a pioneer patent which marks 
a great advance in the art, or lies at the basis of a new art 

The question in this case relates solely to infringement. The 
defendant's machine, so far as the présent controversy is concerned, 
is shown substantially in the patent granted to Charles B. Stilwell^ 
December 17, 1889, No. 417,346. It consists of a pair of feed roUs, 
through which the tucked paper tube is fed to the mechanism which 
opens the bag and forms the diamond fold. As the blank passes be- 
tween thèse feed rolls, the front edge of the lower ply is centrally 
gripped and carried downward by a finger upon the lower fead roll. 
The upper ply at the same time is fed forward almost in a horizontal 
plane until it passes over a narrow roll, between which and an- 
other roll above it is drawn forward. As the blank is fed along, 
the front gripper lets go, and at the same time two side grippera 
on the lower feed roll clasp the lower ply at the lower corners of 
the bag bottom. By the strain created between the side grippera 
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pressing upon tlie lower ply and the narrow roll and the roll above 
it pressing upon the upper ply the bottom of the bag is opened into 
a box-shaped form, with the exception of the two corners of the 
upper ply, which hang down below where it is centraUy gripped 
between the rolls. It is at this point that the Angers in the défend- 
antes machine begin to operate. Thèse fingers are pivoted, and 
when they enter the bottom of the blank are held nearly together 
by spring pressure. Against this spring pressure, by the action 
of cams, they move in an upward curve until they reach the sides 
of the upper ply. Thèse sides they press outward, and then, moving 
a short distance in an upward and vertical path, they press against 
the surface of the upper roll, thus carrying up the corners of the 
upper ply to the same plane in which its center is held, and so de- 
fine the upper corners of the bottom of the bag. When the Angers 
hâve performed this function they begin to collapse, and cease to 
operate, and the blank passes downward and bcyond their reach. 

The tucker or presser plate in the defendant's machine moves in 
a vertical direction between the front of the feed rolls and the two 
forward rolls, and first comes in contact with the blank when the 
open bottom is held between the side grippers and the forward 
rolls. This indicates the forward line on the blank where the 
presser plate first touches it. As the presser plate descends it 
comes in contact with the blank at a point back of the first line. 
As the presser plate in its further descent moves faster than the 
feed roll, it now moves forward on the blank, and defines a third 
line between the other two, which is the creasing line of the ulti- 
mate diamond fold. The presser plate, still descending, carries 
the blank down to two folding wings. Thèse wings fold inward 
against the pressure plate, and by their action in connection with 
two lower feed rolls which grip the lower ply define and complète 
the diamond fold. 

There is another device in the defendant's machine which doea 
not seem to us material to this controversy. This consists of a 
narrow plate, which lies in front of the lower feed roll. The main 
function of this plate seems to be to guide the end of the lower 
ply, and présent it properly to the lower feed rolls. The machine 
is operative without the présence of this plate. Owing to the 
peculiar shape of the ends of the plies in defendant's blank this 
device is useful when the machine is driven rapidly by power. 

From this comparison between the plaintifE's and defendant's 
machines, it appears that there is a wide différence in their con- 
struction and opération. The defendant's machine is organized 
more upon the principle of the older machines, inasmuch as the 
diamond fold is made by two opérations. Like the old machines, 
the bottom of the bag is first opened into a box form, and then the 
diamond fold defined by a new set of instrumentalities, while in 
the plaintiiî's machine the bottom of the bag is opened into the 
diamond fold by a single movement of the sweeping fingers. 

The first claim of the patent is for "the comMnation of the 
Angers, 96 and 96'; with the spring, 103, ail constructed and opérât- 
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ing together substantially as described," and the principal question 
in tliis case is whetlier the defendant's machine contains this 
meehanism. In the plaintifl's machine the spring acts to keep 
the outer or the working ends of the Angers apart and their butt 
ends together, and their working ends are separated to their full 
extent when they enter the mouth of the bag. In the defendant's 
machine the springs draw the working ends of the Angers together 
to a position where they cannot engage with the blank as they 
enter it. The plaintiflf's Angers are so separated that they will 
lie within the blank when the diamond is formed over them, and 
they coUapse by the pressure of the paper on their sides as they 
are withdrawn from the rear diamond fold. The defendant's 
Angers, not having their butt ends together, are utterly incapable 
of lying within the diamond fold. The mode of action of the plain- 
tiff's Angers is described in the patent as foUows: 

"They tuni it [tlie bajî blank] over upon itself against the edge of the 
presser plate, 51, while they also define the diagonal creases upon whlch the 
rear end of the diamond is folded do^vn." 

The defendant's Angers do not turn over the upper ply upon itself. 
They hâve nothing to do with the formation of the rear folds of 
the diamond, but this is aceomplished by other instrumentalities. 
The plaintiff's Angers rotate in au arc of 180 degrees around a line 
corresponding with the edge of the pressure plate, and lie in a 
plane which always passes through that line. The defendant's 
Angers hâve a very slight rotary motion in an opposite direction 
to that in which the plaintiff's Angers revolve, and this moveraent 
ut the time they act upon the blank is in an arc, convex to the edge 
of the tucker. There is no movement of the defendant's Angers 
which is common to the Angers of the plaintiff's machine. The 
cams which move the defendant's Angers might be said to be thC; 
équivalent of the plaintiff's spring if the Angers performed the 
same function, but not otherwise. The sole action of the defend- 
ant's Angers is to raise the corners of the upper ply to a level with 
its center, and to deAne those points, and then their opération 
ceases. The plaintiff's Angers enter the mouth of the bag, and, 
sweeping over an arc of half a circle, make the diamond fold. 

The contention of the plaintiff that the defendant's Angers in 
their upward movement turn the upper ply over against the tucker 
or presser plate is true only in a slight degree, and is not true in 
the sensé in which the plaintiff's Angers turn the edge of the blank. 
At the point where the defendant's Angers cease to operate, a slight 
bend only bas been effected in the upper ply by the downward 
motion of the tucker, and the real folding over of the ply upon 
itself is effected by other meehanism after the Angers hâve re- 
treated to their original position. 

The second claim of the patent in suit is for "the combination 
of the reciprocating carriage, 38, the presser plate, 51, the side 
grippers, 67 and 68, and the front gripper, 85, ail operating to- 
gether substantially as described." It will be noticed that this 
claim leaves out the Angers as an élément in the combination. The 
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prior art discloses that the Angers were tke only novel feature in 
tlie patent. Ail the éléments "which comprise tMs claim were old. In 
prior machines we flnd the combination of a stationary carriage, 
presser plate, and side and front grippers ; also the combination of a 
reciprocating carriage, presser plate, and side grippers. The claim at 
most, therefore, can only cover a narrow invention. The infringement 
of this claim dépends upon whether there is found in defendant's 
maciune the équivalent of the reciprocating carriage. We do not 
understand that the claim is limited by its terms to a reciprocating 
carriage, provided the défendant uses an équivalent in the same 
combination. The argument of the plaintiff is that reciprocating 
and rotating carriages were well-known équivalents at this time, 
and that, as the défendant uses a rotary carriage in combination 
with the other éléments of the claim, it inf ringes ; but this must be 
upon the assumption that the two carriages perform the same 
function, or were Avell-known équivalents. 

The défendant contends that it does not use any carriage in the 
sensé of the plaintiff's patent. In the plaintifiE's machine the 
blank is delivered from the feed rolls upon the carriage or table, 
and is then clamped upon it by the presser plate and grippers act- 
ing simultaneously, and is so held during the action of the Angers 
in making the diamond fold. Such was the gênerai function of 
the table in ail prior machines. 

In the defendant's machine the lower feed roll must be held to 
be the équivalent of the reciprocating table, if such table can be 
said to exist at ail in the machine. This lower feed roU has upon 
it a front gripper and side grippers, which operate in opening the 
bottom of the bag; but thèse grippers do not act at the same time 
to press the blank down upon the feed roll, nor does the tucker so 
act. After the front gripper seizes the lower ply of the blank, 
the bottom is opened while the blank is suspended between the 
grippers and the rolls which hold the upper ply. At no time, there- 
fore, is the blank operated upon on a table, within the meaning of 
the plaintiff's patent. Again, the front gripper in the defendant's 
machine is not the front gripper of the patent. The front gripper 
on defendant's feed roll only assists to open the bag in part, and 
ceases to operate before the side grippers and the presser plate 
corne into action. In the plaintiff's machine ail the grippers and 
the presser plate act instantaneously to bind the blank to the bed 
or carriage. If the lower feed roll can be said to be in any proper 
sensé a table, it does not hâve the function of the plaintiff's recipro- 
cating carriage. Giving, therefore, as broad a construction to this 
claim as the state of the art Avill justify, we do not thiidc the de- 
fendant's machine contains the same or the équivalent organization 
or combination of parts. 

The remaining claims are for combinations or subcombinations 
of the varions parts covered by the flrst two claims, and they ail 
include as éléments the Angers and reciprocating carriage. For 
the reasons already given there la no infringement of thèse claims. 

Decree of the circuit court affirmed. 
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PUTNAM, Circuit Judge. If the record in this case is to be 
opened, I agrée with the conclusions of the majority of the court; 
but, as the patentées hâve never made any use of their alleged in- 
vention, nor attempted to do so, nor permitted its use by others, 
nor given an explanation of the nonuser, or any reason for it, I 
doubt whether the case submitted is not one of a mère légal right, 
and whether the complainant should not be left to its remedy at 
common law, if entitled to any relief at ail. 



PAINE V. TRASK. 

(Circuit Court, D. Massachusetts. August 11, 1892.) 

No. 2.403. 

Patents fok Inventions — Assignmbnt— Evidence. 

In a suit foi- the Infringement of a patent tho défense was that com- 
plainant had no tltle, and défendant iutroduced an assignment thtsreof by 
him, duly recordod in the patent office. Complainant alleged that this 
was a forgeiy, and tho surviving wituess to the instrument teatifled that 
he had no recollection of signing It. Complainant admitted, however, 
that he had placod the sale of the patent in the hands of the alleged as- 
signée; that, aftor a certain difficulty betwecu tliem, such assignée had 
said to him that the signature to the assignment was genuine, as he could 
sliow by expert witnesses; and that one of the wituesses thereto said 
to him that he had seen him exécute tlie assignment. Oth(;r witnesses 
teslified that complainant had told him he had soid the patent. Held, 
tliat the évidence was not suffioient to show the assignment invalid, and 
tho hill should be dismissed. 

In Equity. Suit by George C. Paine against Henry D. Trask 
for the infringement of a patent. Bill dismissed. Afflrmed in 56 
Fed. Eep. 233. 

Charles H. Drew, for complainant. 
John L. S. Eoberts, for défendant. 

COLT, Circuit Judge. This suit is brought for infringement of 
letters patent No. 182,769, dated October 3, 1876, granted to the com- 
plainant for a "new and improved regulator for hot-air furnaces." 
The iirst défense set up is the invalidity of complainant's title to the 
patent. The défendant introduces in évidence a copy of an assign- 
ment of the patent, dated October 21, 1879, made to the American 
Automatic Furnace Regulator Comi)any. This assignment was 
witnessed by C. C. Dickerman and A. J. Kebler, and was recorded 
in the patent office, January 22, 1880. He also introduces in évi- 
dence a copy of a prior agreement under date of September 12, 1879, 
by which the complainant agreed to assign to the said Dickerman 
his patent and ail improvements thereof, "the same to be absolutely 
assigned by said Dickerman or myself to an association or corpora- 
tion for the manufacture of said articles." This agreement was re- 
corded in the patent office, January 21, 1880. It further appears 
that in December, 1878, the complainant assigned ail right in the 
patent for certain states and territories to his brother, Henry F. 
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Paine, which rigM, however, was on January 31, 1880, conveyed 
back to the complainant. The complainant dénies that he ever 
executed any assignaient except the one to his brother, and says 
that the agreement to assign to Dickerman and the assignaient to 
the American Automatic Furnace Eegulator Company are for- 
geries. Of the two witnesses to this last instrument Dickerman 
is dead, and Kebler swears that he has no recollection of signing 
the paper. It must be remembered, however, that a period of 
more than 10 years had elapsed between the time of Kebler's testi- 
mony and the date of the alleged assignment. 

Upon an examination of the whole évidence, I hâve come to the 
conclusion that the complainant has failed to shovs^ that the assign- 
ment was invalid; or, in other words, he has failed to overcome by 
proper proof the presumption of its validity. The complainant met 
Dickerman some time before the date of the assignment, and he 
placed the sale of the patent in his hands. He admits having had 
many interviews with Dickerman on this subject, and that Dicker- 
man drew several papers in relation thereto. He gave up his 
place of business on Haverhill street, Boston, and removed to Dicker- 
man's ofQce on Bromfleld street. He subsequently quarreled with 
Dickerman over money matters. He admits that after his sépara- 
tion from Dickerman he met Kebler on the street, and that, in the 
course of the conversation, Kebler told him that he had made an 
assignment of the patent to Dickerman, and that he saw him do it. 
He also testifies to seeing Dickerman subséquent to the alleged 
assignment, and that Dickerman said that the signature to the 
assignment was genuine, and that he could get plenty of expert 
witnesses to testify to that effect. He admits that he had many 
verbal agreements with Dickerman respecting the sale of the pat- 
ent, and that Dickerman offered the patent for sale to varions per- 
sons in his présence. Thomas E. Fitch, employed to sell the pat- 
ented regulator, testifies to an interview in which complainant 
stated, in answer to an inquiry for instructions about the business: 
"You must ask Mr. Dickerman. I am an employé myself." At this 
interview Dickerman introduced the complainant as the person 
from whom he had acquired the patent. Dickerman appears to 
hâve managed the business, and given ail directions in connection 
therewith. The défendant, Trask, testifles that he had several in- 
terviews with the complainant, and that he told him that he had 
sold the patent to Dickerman. Alvin G. Norcross testifles that he 
was présent at an interview with Dickerman and Paine, and that 
Dickerman offered to sell the patent for fôOO, and that Dickerman 
was really the American Automatic Furnace Eegulator Company. 

It is clear to my mind that the facts and circumstances sur- 
rounding the dealings between the complainant and Dickerman 
point to the genuineness of the assignment. The complainant has 
not overcome this évidence by satisfactory proof, and I must there- 
fore hold that he has failed to show title to the patent in himself, 
and consequently has no standing in court. 

Bill dismissed, with costs. 
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PAINE V. TRASK.1 

(Circuit Court of Appeals, First Circuit April 11, 1893.) 

No. 41. 

AppEAii— Objections not Raised Belcw — Evidence. 

In a suit for the infrinfrement of a patent, when the défense is that com- 
plaiiuvnt had parted wilh ail Ms interest tlierein by assignment before 
liling bis bill, and a copy of the recoi-d of such assignment In the patent 
office is iiitroduced in support thoreof, wliile, perbaps, such copy, îf stand- 
ing alone and seasonably and prOporly objected to. would be inadmissible, 
yet the objection tliat no foundation was laid for the introduction of 
secondary évidence will not be considered on appeal when it was nôt 
raised below. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit by George C. Paine against Henry D. Trask for infringement 
of a patent. The bill was dismissed, (56 Fed. Rep. 231,) and com- 
plainant appeals. Aflfirmed. 

Charles H. Drew, for appellant, 
John L. S. Roberts, for appelles. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Tliis is a bill in equity, brought by 
the appellant to protect a patent for an alleged iraproved automatio 
regulator for hot-air furnaces. With other défenses is that of an 
alleged assignment from the complainant to the American Auto- 
matic Furnace Regulator Company, said to bear date and to hâve 
been recorded in the patent office before this bill was flled. The 
bill allèges that the complainant was sole owner of the patent from 
the time of its issue to the time of the flling of the bill. The 
answer does not specifically meet this allégation; but it closes with 
a gênerai déniai. If this is not sufBcient to meet the requirements 
of complainant, the only remedy, according to the practice of the 
fédéral courts, is by exceptions under the sixty-first equity rule; and 
so the lack of a suffîcient déniai of any allégation in the bill did not 
relieve the complainant from proving the truth of it. Moreover, in 
this case the parties hâve fully gone into the matter of title, and 
waived any possible question of pleading. 

The défendant, now the appellee, did not put in évidence the 
original alleged assignment, nor suffi ciently account for his omis- 
sion to do 80. In lieu thereof he put in a duly-certifled copy of 
the patent-office record of the alleged assignment, and this without 
objection from the complainant, and without any motion to strike 
it out. At the hearing in this court the appellee claimed that this 
certifled copy has probative force of itself, and makes out a prima 
facie case of an assignment. He cited, as sustaining this proposi- 
tion, Lee v. Blandy, 1 Bond, 361, also found in 2 Fish. Pat. Cas. 89. 
He might also hâve cited Brooks v. Jenkins, 3 McLean, 432; Parker 
T. Haworth, 4 McLean, 370; Dederick v. Agricultural Co., 26 Fed. 

'Kehearing pendlng. 
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Kep. 763; and Eob. Pat. § 1040. Walker on Patents, (2(1 Ed., § 495,)' 
referring to thèse décisions, says that they hâve been generally ac- 
quiesced in for more than 20 years, and that few rules of patent law 
hâve been more frequently made the basis of action by counsel 
and by courts than the one which they apparently sustain. The 
author, however, adds: "But it hardly seems justiûed by the stat- 
ute upon which it is based, and may even yet be overthrown by 
the suprême court." 

It will be seen that this rule originated with Judge McLean; and 
it will also be found that, in the two earlier cases decided by him, 
he referred to the fact that the statute of 18-3 G, (chapter 357,) the 
then existing patent code, directed (section 11) that every assign- 
ment should be recorded. The terms of the existing statute make 
no requirement, but leave it to the assignée to record the assignment 
or not, for protection of his interests, at his option. 

Campbell v. Gaslight Co., 119 U. S. 445, 7 Sup. Ct. Rep. 278, recog- 
nizes the ordinary rules of évidence of the common law in connection 
with an analogous statute relating to the records of the gênerai 
land office. The case turned on section 891 of the Eevised Statutes, 
which provides that authenticated copies of records of the gênerai 
land office shall be "évidence equally with the originals thereof," 
being by its letter much more favorable to the position of the 
appellee than anything in any statute touching copies from the 
patent-office records; yet the suprême court held that the words 
"évidence equally" were not intended to mean that in ail cases a 
copy should hâve the same probative force as the original instru- 
ment, but that "it should be regarded as of the same class in the 
grades of évidence aa to written and paroi and prhnary and 
secondary." 

Eev. St. § 892, which pro vides for certilîed copies from the patent 
office, relates only to records, books, papers, or drawings "belonging 
to" that office, and letters patent. If the law required the original 
assignments to reniain on file, and that certified copies should be 
given of them, a diiïerent principle would be involved; but the 
only thing in this case "belonging to" the patent oiïice is the record, 
which is itself only secondary évidence. No provision is made 
for authentication of the genuineness of the instrument to be re- 
corded, as fréquent in laws providing for registry, but a forged 
assignment may be recorded equally with a genuine one. Neither 
is there any method given by the law, by which any person preju- 
diced by the registry in the patent otlfice of a spurious instrument, 
can purge the records. îs'either does this registry hâve the moral 
protection presumably given to local county and township records 
through local publicity and notoriety. The proposition, as made by 
the appellee, is independent of the support which sometimes cornes 
from the fact that one party or the other to an alleged instrument 
has continued openly to act under it, or from the credibility given to 
ancient papers and records; but it stands as a uni versai, xmquali- 
fied claim with référence to ail copies of alleged assignments certi- 
fied from the patent-oftice records. 

It is not, however, necessary that we should détermine this point, 
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and we ref er to it onlj for the purpose of making it understood that 
we cannot acquiesce in it without furtlier considération. The 
copy was introduced by the défendant into the record, and read by 
him in the court below without objection, and was connected by 
him with paroi évidence which satisfies tliis court sufficiently that, 
on the whole case, he bas proven that the coniplainant made the 
assignment in question to a véritable person, or corporation, before 
this suit was commenced. The api^ellant objects in this court 
to this copy, because he says proper foundation was not laid for the 
introduction of secondary évidence, and also for want of proof by 
the apparent attesting witnesses. The latter objection would not 
be operative in any court, as an attesting witness is not required 
for proof of copies. The first objection would hâve merited 
attention, if seasonably taken. The rules governing this class of 
évidence in equity and the practice concerning it, except where 
there is an order permitting proof of exhibits at the hearing, is 
well shown in Wood v. Strickland, 2 Mer. 401; but thèse objections 
were not iirged in the court below, and by well-settled principles 
of practice applicable to appellate courts they cannot be raised 
hère in the first instance. Wasatch Min. Co. v. Crescent Min. Go., 
148 U. S. 293, 13 Sup. Ot. Eep. 600; lîules of the Suprême Court No. 
13, 3 Sup. et. Eep. x. 

As this alleged assignment involves only a pure question of fact, 
which is not of gênerai interest, and not likely to présent itself in 
any other case, and as many of the éléments of the proof s on this 
point are given in the opinion of the learned judge who heard the 
cause in tlie circuit court, it is enough for us to state our conclu- 
sion. 

It appears that at the time the assignment was made the complain- 
ant did not hâve a title, but he acquired it before the flling of the 
bill in this case. The appellee daims that this operated to 
support the assignment, and to give it the same effect as though 
the complainant had had a title when it was made; and this posi- 
tion was not contested by the latter. Therefore we hâve not 
found it necessary to consider whether the circumstances of the 
case are such as to justify the application of the rule invoked in 
this respect. See TJ. S. v. California & O. Land Co., 148 U. S. 31, 
13 Sup. et. Eep. 4,58. 

The case contains a suggestion that complainant retained some 
équitable or joint interest, notwithstanding his assignment was 
absolute on its face; but Ave hâve in the record no proper proof s nor 
sufiScient parties to enable us to take cognizance thereof. 

Decree of the circuit court aiBrmed, 
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THE CITY OP FLORENCE. 
YOUNG V. THE CITY OF FLORENCE. 
(District Court, B. D. Louisiana. June 1, 1893.) 

AdMIKALTT— COSTS— JUKISDICTION. 

The gênerai rule that, where tlio court hn s no jnrîsdietion, It cannot 
adjudge costs, does not apply when want bl jnrisdictlon does net appear 
by the averments of the libel, but is only disclosed by subséquent plead- 
ings or évidence, after llie parties are In court; and in sudi case costs 
may be adjudged against libelant on dismissing the libeL Lowe v. The 
Benjamin, 1 WalL Jr. 187, foUowed. 

In Admiralty. Libel by William Young against the steamboat 
City of Florence. Heard on application of the libelant for a re- 
hearing and modification of the decree in respect to the costs, which 
-were adjudged against him on the dismissal of the libel for want of 
jurisdiction. Denied. 

John D. Grâce, for libelant. 
Eouse & Grant, for claimant 

BILLINGS, District Judge. This case is submitted npon an ap- 
plication of the libelant for a change in the decree which adjudged 
costs against him. The suit was a suit of a minority part owner 
to control the use of the vessel. The allégations in the libel were 
that the libelant had a title to, and owned, one-third of the beat. 
After the litigation had proceeded some way, and the cross libel 
had been filed, an amended libel was fded by libelant, by which 
it appeared that he had no légal title whatever to a third of the 
boat, but only a conditional contract for it. Upon thèse facts appear- 
ing the claimants excepted to the jurisdiction of the court to hear the 
case at the instance of the libelant, who had no title except an équit- 
able title. The court maintained the exception, and it dismissed the 
libel at the libelant's costs. The question is, was there error in 
adjudging costs? The authorities cited by the proctor for the libel- 
ant abundantly justify his position that it is a gênerai rule, where 
the court has no jurisdiction, it cannot adjudge costs; but there is 
an exception to that rule which is based upon clear and well-recog- 
nized reasons, and it is that where, according to the averments of 
the libelant, or plaintifï, or coniplainant, the court has jurisdiction, 
and it is not until there is a disclosure by plea and évidence that 
the want of jurisdiction could be arrived at, in such a case costs 
are adjudged. In Lowe v. The Benjamin, 1 Wall. Jr. 187, at page 
188, Judge Grier says: 

"But wliere, on sliowing of the ploas, writs, and déclarations, the court has 
apparent jurisdiction of tlie subject-matter of tlie cause, and the vr it of 
jurisdiction is first disclosed by tlie plea and evid(-nce, tlie défendant ouglit to 
iiave judgment for liis costs in the same manner as if he had succeeded on 
the trial by the interposition of any other plea; and tliis, for tlie reason 
that the parties are in court on the Issue, and judgment ha.s been rendered 
thereon." 

After stating the gênerai doctrine, Judge Grier adds: 
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"The case before us Is of the latter sort. The libel showed no want of 
jurisdiction, whieh was flrst stated in the answer. Jnrisdiction was one, of 
tho Issues trled, and the subject of évidence and argument on both sides. As 
■well in the district court as hère the parties were before the court, which 
had jurisdiction of the subject thus presented to them for trial; and the 
court procceds to decree costs." 

In Thomas v. Wliite, 12 Mass. 370, tke court adjudged costs for 
tlie défendant, and, after stating the gênerai rule to be as is claimed 
by the learned proctor for the libelant, says: 

•'But in this case the court has jurisdiction of the subject, to wit, a probate 
bond, and it is only by the plea of the défendant, on which there niust be 
an issue and judgment, that the wnnt of jurisdiction In tlils particular suit 
can be maintained." 

I think, therefore, costs were rightly adjudged, and that the ap- 
plication for a rehearing and modification of the judgment must 
be refused. 



THE KBNDAIi. 

TOTJNG et al. v. THE KENDAL. 

(District Court, D. South Carolina. May 18, 1893.) 

1. ADMIRALTY — Pl.KADINO AND PrOOF — VaRIANCB. 

A stevedore's libel for services performed in loadlng a vessel alleged that 
the services were rendered on tl^e masters request, and that by reason 
tliereof there became due tlie sum deinanded. There was na aUegation 
that the services were roasonably worth that sum. HcW, that this language 
did not necessarily import an implied contraot and a claim on quantum 
meniit, and ihere was no variauce when the proof showed an express 
contract. 

2. Shipping — Stevedore's Charge — Reasonatileness. 

A stevedore's charge uf 45 cents per baie for loading cotton at Charles- 
ton, S. C, is a reasonable charge, it appearing that tlils is the uniforni 
charge at that port, and the priée contemplated and provided for in the 
charter party. 

3. Same— Stevedore's Liek— Défenses. 

The charge of 45 cents per baie being reasonable and customary, tho 
vessel may be held for tliat amouut, notwithstanding that the stevedores 
wera under .a gênerai contract to load ail vessels eoming to the consignées 
of tliis vessel, In considération of paying them 10 cents per baie on each 
baie loaded. 

4. Same — jMaritime Liens— Kecessity for Services — Burden of Proof. 

■WTien it appears that services rendered to a vessel were necessary, 
and tliat tho contract therel'or was made witli tlie master in a foreign 
port, the presumption is that they were fumished on the crédit of the 
vessel. And this presumption is not overthrown by simply showing that 
the owiiers had made arrangements to furnish other crédit, or to supply 
funds. Tlie proof miist furtlier show that thèse arrangements were ef- 
fective in producing the resuit. 

In Admiralty. Libel by Thomas Young & Co. against the British 
steamsMp Kendal to recover for services as stevedores. Decree 
for libelants. 

Mitchell & Smith, for libelants. 
Bryan & Bryan, for respondent. 
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SIMONTON, District Judge. The libelants are stevedores. Un- 
de;.' contract with the master of the steamsMp Kendal they loaded 
her with cotton in baies. When loading was completed, and the 
ship ready for sea, the bill of libelants was presented for pajment 
to the master. He did not pay it, and this libel was ûled, and the 
warrant of arrest executed. Some few days after the arrest of 
the ship, ail of the bill was paid except the sum of |C50. This 
amount was deposited subject to the décision of the court. No 
question has been made as to the jurisdiction. Ail doubts on this 
point hâve been settled. The Main, (5th Circuit,) 2 U. S. App. 349, 
2 C. 0. A. 569, 51 Fed. Eep. 954. 

ÎBefore discussing the merits of this case, the first point to be 
decided is upon dismissing the libel for variance between the allé- 
gations and the proof. The respondent contends that the libel 
counts upon an implied contract and a claim thereunder quantum mer- 
uit; and tliat the évidence discloses an express contract. Although 
pleadings in admiralty are liberally construed, and the courts look 
to the substantial right and facts disclosed more than to the form 
of the statement, still there are certain fundamental rules insti- 
tuted for the promotion of the ends of justice which must be ob- 
served. ■V\'hen a party is brought into court he must not be sur- 
prised. He must be able to know from the pleading the case he 
is called to meet. The allegata and probata must agrée. Jenks 
V. Lewis, Ware, 51; McKinley v. Morrish, 21 How. 34-3. An in- 
spection of the pleadings can décide the question raised. The 
libel allèges: 

"That the Ubelants are stevedores resldlng and doing business in Charles- 
ton af oresald, and at the request of the said Charles Bennett, the master of said 
steamship, performed thelr service of stevedores in loading tlie said cargo 
of cotton, thereby enabling her to eam the freight thereto, and to complète 
and perform the engagements into whicli she had entered to transport said 
cargo; that there became due to the libelants by reason of the promises the 
sum of $2,945.25, and the further sum of $65.45 for the use of tarpaulins 
and covering the said cotton, which he has demanded of the said master, 
who refuses to pay the same, or any part thereof ; tliat the services of the li- 
belants were rendered to the said steamship, and upon her crédit, as well 
as on that of her master and owner, and were necessary to enable her to per- 
form her voyage, deliver her cargo, and earn her freight." 

The language hère used does not necessarily import an implied 
contract from which the quantum meruit arises. It says that the 
serTices were performed at the request of the master, and that by 
reason of the premises there became due to libelants the sum of 
money claimed, — not that the services were reasonably worth this 
sum, and that, having been performed at the master's instance, 
libelants were entitled to it; but the sum was due upon the per- 
formance of the service, and because of the request of the master, 
without référence to the reasonableness of the charge. The ob- 
jection is overruled. 

The price charged for the stevedoring was at the rate of 45 
cents per baie. As the contract was made with the master, and 
a lien is claimed under it, we can inquire whether the service was 
necessary, and the charge was reasonable and proper. There can 
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be no doubt that tlie serrîce was necessary. In order to eam 
freight the ship must be loaded. Universal expérience and prac- 
tice demonstrate that it is best to load with. expert skill of steve- 
dores. The charge was stated to the master before the service 
began. He made inquiry of others, and then accepted it. It 1? 
the usual, if not the only, price eharged in the port of Gharleston. It 
was the priée contemplated and provided for in the charter party. 
This document allowed a charge against the ship of $1.21 per baie. 
Of this 70 cents was for compressing, 6 cents for insurance, and 
45 cents for stevedore. It seems, however, that libelants had made 
a contract with Gard & Son, agents and charterers of the steam- 
ahip, to give them 10 cents per baie for every baie of cotton 
put in by them as stevedores on ail vessels consigned to Gard & 
Son, and docked at the wharves of Young, one of the libelants. 
Gard & Son are indebted to the owners of this steamship for this 
charter. Eespondent insists that the vessel should not be chavged 
with this full sum of 45 cents, but only with 35 cents per baie, be. 
cause of this agreement. Had the contract for 45 cents per baie 
been made with Gard & Son, or through them, or by their inter- 
vention and influence, and if, by reason of this, the vessel was put 
to a disadvantage, and had been made to pay for the service more 
than it was worth, or more than persons in the same business 
would charge for it, this objection would hâve been well founded. 
The Gognac, 2 Hagg. Adm. 387. But not only do the libelants 
prove that this 45 cents was the customary charge, and that the 
master accepted it after he had inquired as to this fact, but Mr. 
Street, one of the largest, if not the largest, of the ship agents in this 
port, confirms him in the reasonableness and customary character 
of the charge. Thore is no évidence whatever that Gard & Son 
had anything to do with the contract, suggesting, recommending, 
inducing, furthering, or conflrming it. Nor does there appear any 
moral obliquity in their receipt of 10 cents per baie. Mr. Street 
says that it is the practice of this port for stevedores in the sum- 
mer season to seek business from shipping agents. They engage 
to do aU the work they will require when the trade opens at the 
customary rates, and to pay the shipping agent so much per baie, 
10 cents being not an unusual charge. While, therefore, the Sys- 
tem of rebatcs and commissions to agents is the fruitful parent 
of fraud, and a transaction like this must be closely watched, in 
the présent case it would seem that no harm possible bas been 
done to the vessel; it being admitted that libelants are compétent 
stevedores. 

The next ground taken by respondent is that by the terras of 
the charter party the master could readily get ail funds needed 
for the expenses of the vessel, and so he could not pledge her 
crédit. While it is tnie that the libelant who was examined de- 
clared that he had not seen the charter party, yet he has had 
large expérience, both as shipping agent, charterer, and steve- 
dore, and he knows that charter parties in this port hâve the same 
provision, to wit: 
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"Sufflcient casb for ordinary disbursements at port of lading to be advanced 
to the master by tbe charterer's agent at the current rates of excbange, 
steamer paying 2^ par cent, commissions tbereou, but ttio captain to give ïùs 
diaft upon his consignées at port of discharge, payable tbree days after his 
arrivai, agalnst his frelght for the amount thereof," etc. 

There eau be no doubt that the mère rendition of service will 
not entitled a recovery in rem against a vessel if it appear that the 
master had funds sufflcient to pay for the service, and that this 
was known, or could upon inquiry hâve been known, to the créd- 
iter. The Lulu, 10 Wall. 192. When the services are shown to 
be necessary, and the contract is made with the master, the pre- 
sumption is that they vpere furnished upon the crédit of the vessel. 
and that this presumption must be met and rebutted. The Grape- 
shot, 9 Wall. 141. The doctrine is stated by Judge Clifford, v?ith 
his customary force and clearness, in The Lulu, 10 Wall. 202: 

"Whenever the necessity for the repairs and supplies is inade out, it is in- 
cumbent upon the cwners, if they allège that the fiinds could hâve been ol> 
tained upon their gênerai crédit, [and we may add, or that the master was in 
ftmds,] to establish that fact by compétent proof, and that the libelant knew 
the same, or was put on the inquiry, unless those matters fully appear in tho 
évidence Introduced by the libelant." 

It is not suificient, in meeting this presumption, to show that 
arrangements had been made or contracts entered into by the 
owners to furnish this crédit or to supply thèse funds. The proof 
must go further, and show that the arrangements and contracts 
were effective in producing the resuit. Creditors are not to be re- 
mitted to or liable for the solvency or good faith of agents or 
charterers unless they expressly contracted with or showed re- 
liance on them. 

There is no évidence whatever that Gard & Son, the charterers, 
advanced one dollar for thèse expenses, or that they or the master 
ever were in funds to meet them. On the contrary, the whole 
tendency of the évidence is contradictory of this, and when the 
services were performed, and demand made for payment the master 
frankly owned that he had no funds with which to pay the bill. 
He not only submitted to, but he also encouraged, the suggestion of 
filing this libel as the means of enabling him to draw on his owners. 
The money was not paid until the vessel had been under arrest 
four days. The suit now pending between the owners of this vessel 
and the charterers for breach of charter party may explain this. 
We cannot assent to the idea that, after libel iîled, the master can 
show that he is able to be in funds, and that this can defeat the lien. 
It is ordered that a decree be entered for libelants in the sum of $650 
and costs. 
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THE PARA. 

McNEIL V. THE PARA. 

(District Court, E. D. Louisiana. May 22, 1893.) 

No. 12,785. 

1. Shipping— Négligence — Depective Apparatds— Injdrt to Stevedobe. 
A ship Is liable In damages to a stevedore's employé who Is Injured 
througli tlie iiisufflciency of the tackle provided by tlio sliip for hoisting 
cargo. 

3. Samp:— Damages. 

Through the Insufflciency of tackle provided by a sliip, a stevedore's 
employé sustained a fracture of tlie slcull and collar bone, rendering neces- 
sary two trepanning opérations. His health and ability to eam a livell- 
hood were permanently impalred, and at the time of the trial paralysia 
was impendiiig. He was about 30 ycars old, and had been accustomed to 
eam ?18 a weelï. HeU, that the court would award him $5,000. 

In Admiralty. Libel by Hugh McNeil against the steamsMp 
Para to recover damages for personal injuries. Decree for libel- 
ant. 

H. L. Lazarus and Lionel Adams, for libelant 
J. McConnell, for claimant. 

BILLINGS, District Judge, Tliis is a suit in admiralty, brought 
by an employé of a stevedore, who was unloading the Para at the 
port of New Orléans, for injuries suffered by him through the de- 
fect in the tackle used in the unloading. The pleadings are as fol- 
lows: The averments of the libel, in substance, are that while libel- 
ant, on the 3d of July, 1890, was engagea in unloading the Para, and 
was in charge of the lever and brake controlling the winch used in 
such unloading, the shackie and attachment holding the block or low- 
er pulley broke loose from its fastenings, striking libelant, causing a 
deep fracture of the skuU and collar bone, etc., and avers that thèse 
injuries so sustained were caused by the neglect and carelessness 
of the steamship Para and the ofiicers in charge, and claims dam- 
ages in the nature of compensation in the sum of $10,000. Claim- 
ants deny thèse averments, and aver that the injuries sustained by 
libelant were solely caused by the neglect and carelessness of libel- 
ant and his employer, the stevedore, who was unloading the Para, 
by reason of the unskillful and improper manner in which thèse 
necessary attachments used for the purpose of unloading were 
rigged. The testimony ig voluminous, but I shall flnd it necessary 
to notice at length but few of the dépositions which are in the rec- 
ord. 

The facts about which there is no controversy are that the libel- 
ant was seriously injured by the block connected with the hoist 
strilcing him upon his head and fracturing his skuU. The block was 
loosened by the giving way of the shacMe connected with the 
mast On the starboard side was rigged a guy Une, the object of 
which was to cause the boom to swing to shore. This guy line 
v.56F.no.4 — 16 
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was placed by tlie stevedore. The Para was being unloaded, and 
tlie business of unloading was in the bands o£ Beattie, tbe steve- 
dore, in whose employ tbe libelant was. Hé was engaged at the 
winch. The shaclde bas been produced in court, and I bave studi- 
ously examined it. It is so large and so well made tbat I think it 
would bave been impossible for tbe guy line to bave wrencbed it 
so tbat the piri would bave corne eut, altbougb tbe block liew to- 
wards tbe starboard side. Tbe strengtb of tbe sbackle is so enor- 
uious tbat the wbole weight wbicb was being boisted could not bave 
so distorted it out of sbape. It bas tbe appearance of baving been 
by some préviens strain or stress or by a succession of strains, dis- 
torted tiirougb some very great weight, and tbat tbe end and 
one of tbe sockets bad been by some great weight — far greater 
tban tbe 800 pounds wbicb was being boisted at tbe time of 
tbe accident to libelant — so twisted away from tbe screw end 
of tbe pin tbat any weight, even a small one, conld bave puUed 
tbe pin out, and tbus loosened tbe block wbicb flew and hit 
the libelant. Tbe inspection of tbe sbackle forces upon me 
tbe conclusion tbat tbe accident bappened substantially because 
a very strong shaclde — one mucb stronger tban was sufficient 
to eiïect tbe boisting wbicb was being done upon the Para 
— bad been allowed to become at one of its ends so bent out- 
ward tbat tbe screw end of tbe pin wbicb held it to tbe iron 
band encircling tbe mast did not and could not enter tbe female 
screw wbicb it was designed to bave fitted and been screwed into. 
Tbe sbackle needed to bave the pin held firmly in both its ends, 
in one by its bead, and in tbe other by a screw, and possibly a nut; 
but tbe sbackle itself shows tbat tbe screw end of the pin could 
not be made to corne within an inch of tbe screw into wbicb it 
sbould bave been flrmly fitted. 

The strengtb of the sbackle, wbicb some of the witnesses testify 
could easily bave borne tbe weight of three or four tons, and its dis- 
tortion or wrencbed condition, satisfies me tbat it was in tbis con- 
dition whcn Jackson, tbe derrick's man, called tbe attention of tbe 
cbief mate to it. He says: "I told him, 'It looks like tbat boit is 
drawing ont.' The pin didn't go through tbat sbackle. I told bim 
it looked like tbe boit was drawing out. It didn't go through the 
end of tbe sbackle." Kichard Joseph corroborâtes tbis testimony. 
He says: "At four o'clock my attention was called to the sbackle 
by tbe port warden. He said, 'If you don't look after winch No. 2, 
you will bave it soon stopped.' " Albert Dennet, wbo was tbe f ore- 
man of Beattie, tbe stevedore, after saying tbat tbe crew put up tbe 
sbackle, says: "Tbe only thing I know about it is tbat tbe pin of 
tbe shaclde didn't go balf way through the sbackle." Tbis testi- 
mony seems to strongly corroborate tbe impression wbicb cornes 
from the appearance of tbe sbackle as exhibited. I think, tbere- 
fore, tbat tbe sbackle was in an unsafe condition at tbe time of 
the accident, and tbat its unsafe character was évident. The 
ship was bound to furnisb tackle reasonably safe. Having failed 
to do so, she is liable. 
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"Ks to tixe amount of damages. The in jury îs serions; two trépan- 
ning opérations hâve been necessary, and paralysis is impending. 
The libelant is about 30 years old. His health and ability to earn 
a livelihood are permanently impaired. He had been accustomed 
to earn $18 per week. My opinion is there shonld be a judgment 
for the libelant for $5,000, with interest from judicial demand. 



THE GIAVA. 

SERIO V. THE GIAVA, (KUSSO, Intervenfir.) 

(District Court, E. D. Loiiisiana. May 30, 1893.) 

No. 12,962. 

Shippino — Damage to Cargo — Burden of Proos" — Evidence. 

Certain box«s of macaroni were sliipped from Palermo ta good condl- 
tlon, and arrived at New Orléans in bad condition. It appeared tliat the 
boxes were stowed on top of casks, In the sajne hateh with a lot of green 
fruit. Hdd, that the burden was on the ship to show that the damage 
was caused by périls of the sea, and this burden was not sustaiued by 
évidence that heavy seas were encoimtered, and much water talien over 
ail, and perhaps through the seams, but none down the hatches, and that 
there were but 18 Inches of water In the hold. 

In Admiralty. Libel by F. P. Série against the Italian steam- 
Bhip Giava, in which Augustine Eusso intervened. Decree for 
libelant and intervener. 

L. O'Donnell, for libelant and intervening libelant. 

H. P. Dart, for claimants. 

BILLINGS, District Judge. Libelant allèges that on or about 
30th April, 1892, there were shipped, per said steamer, from 
Palermo, Sicily, for his account, 8G boxes of macaroni, marked as 
valued at |2.25 per box; that, at time of shipment the said boxes 
of macaroni were in good condition and a clean bill of lading was 
given, but when received at this port, to which they were con- 
signed, they arrived in a damaged condition, so as to be unsalable; 
and that said damages were caused solely by the négligence and 
carelessness of the ofBcers of said vessel, in improperly stowing 
them. The averments of Russo, intervening libelant, owner of 
46 boxes of macaroni, of the total value of $114.75, are to the same 
effect. 

I think that Floria, the stevedore, and John Thompson, the 
foreman, established the fact that green fruit was stowed in the 
same hatch with the macaroni. There is no évidence tending 
to show that the macaroni was not shipped in good condition, 
and the évidence establishes that it arrived in bad condition. Thia 
being so, the boat, to discharge itself from obligation, must show 
that the damage happened from the périls of the sea. 

The protest states that they encountered heavy seas, took much 
water over ail; that she strained heavily, and, they feared, took 
water through the seams; they found water in the bilges. The 
master, in his testimony, states that no water was shipped dawn 
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into the hatches; the macaroni was stowed on the top of casEa, 
and with green fruit. It is difflcult to see how water coming 
through the seams of the vessel could hâve made this macaroni 
musty, stowed, as it was, on the top of casks, and there being only 
18 inches of water in the hold. It seems, therefore, that the 
burden being upon the ship to show that it arose from the périls 
of the sea, and, the testimony failing to establish this, the in- 
ference must be that the damage was caused by bad stowage, — 
the macaroni beïng stowed along with green fruit. There must 
be judgment for the libelant and intervening libelant, as claimed. 



THE MAJBSTIO. 

POTTER et al. V. THE MAJESTIO. 

(District Court, S. D. New ïork. May 10, 1893.) 

l. Shippino — Passengers — Damage to Baggags — Floatikg Wreckaob — 
Bbokkn Port— LiABiLiTT op Cakribr. 

Where a rassengcr's baggage was damaged, while lu transit on a 
steamship, by sea water taken in througli a broken porthole, and It was 
claimed in behalf of the vessel that the port was broken while passing 
through floating wreckage, and that this was a péril of the sea, lidd, that if 
the port was sound, but was unable to withstand a blow from floating 
wreckage while passing through it at full speed, then reasonable précau- 
tion required the ship to steam away from the wreckage, or slow down 
on passing through it, and It was for the ship, not the passenger, to take 
the risk of such damage. 

i. SaMB — SriPUIiATIONS EXBMPTING FROM LiABlLITT — KOTICB ON PASSAGK 

Ticket — Passenger Cokïract. 

A notice printed on the back of a passenger's ticket, exempting the 
carrier from liability under certain circumstances, never seen or read 
by the passenger, whose attention Is not called to It by any référence In 
the body of the contract la outside of the contract, and not operatlve 
on the passenger. 

In Admirai ty. Libel for damage to passenger's baggage. De- 
cree for libelants. 

Cary & Whitridge, (Willard Parker Butler, of counsel,) for libel- 
ants. 

Wheeler, Cortis & Godkin, (Everett P. "Wlieeler, of counsel,) for 
claimants. 

BKOWN, District Judge. The libelants were passengers on the 
steamship Majestic, which sailed from Liverpool on the 20th of 
January, 1892, and arrived at New York on the 28th. On disem- 
barking, the contents of their trunks were found badly damaged by 
sea water. The above libel was filed to recover for the loss. 

The trunks had been stowed for convenience of passengers in 
compartment No. 3 of the orlop deck, the same deck with passengers' 
rooms. On the flfth day ont, the first offlcer, on examining the 
water-tight compartment at about 8 A. M., found two or three feet 
of water in that compartment, and one of the ports open, the glass 
having been shattered, and the iron cover, called a "dummy," which 
is designed to be screwed tight across it, forced open. During 
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the hour previous, from 7 to 8 A. M., according to the statement 
of the log, the ship had passed through some wreekage, which the 
captain testifles he observed, and states that it appeared to be the 
deck planking of some wreck of a vessel. The tirst officer speaks 
of a timber seen at some distance from the ship. The sea was 
rough. For the défense it is claimed that the water was taken 
in through the broken port in the roUing of the vessel in the heavy 
sea; that the break was caused by the flcating wreekage; and 
that this was a péril of the sea, for which the ship is not liable. 

The finding of two or three feet of water in the orlop compart- 
ment where the baggage was stowed, was so extraordinary an 
occurrence that the burden of proof is upon the ship to satisfy the 
court, with a reasonable degree of certainty, that this occurred 
without her fault The évidence in this case does not seem to me 
sufliciently satisfactory on that point. 

In the flrst place, there is no certainty as to the time when the 
port was opened, or what opened it. No examination of the com- 
partment had been made for several days preceding the accident. 
The flrst officer, whose duty it was to make the inspection, stated 
at flrst that he had not examined the compartment at ail since 
the vessel sailed. He afterwards stated that he had examined it 
on the following day. He does not state how much of an examina- 
tion this was, or that it was any more careful than his inspection 
on the day the voyage began; and as regards that, he testifles, 
in answer to the question, '^\Tiat inspection did you make?" 
Answer. "I merely opened the water-tight door and looked in." 
No satisfactory évidence is produced that ail the ports had been 
examined or were properly closed before the vessel saUed; nor is 
there any indication of such an inspection of the compartment after 
she sailed as would show that had the port been open when the 
vessel sailed, it would hâve been observed by the flrst officer before 
the 2oth, on merely looking in. 

The port, as I understand, was considerably above the water 
Une; and if open, it would only take in water through the rolling 
of the ship in a rough sea. No testimony was given tending to 
show how rapidl}^ water would be taken in through such an open 
port in rough weather. I hâve no data for assuming that two or 
three feet of water on the deck was not as much as would hâve been 
taken in during the several days which had elapsed since the flrst 
officer had last looked in the compartment, or since the vessel 
sailed. That would dépend in part on the weather. Had an in- 
spection been made daily, that would hâve shown at least that no 
water had been taken in up to the day before, whether any open 
porthole had been noticed or not. It is not stated whether the 
covers or dummies to ail the ports were screwed down tight, or 
whether some of the covers were lef t open for light, or for any other 
purpose. 

Not only is the time uncertain when the port became open, or 
when the water flrst began to flow in, but there are no circum- 
stancea directiy Connecting this with the wreekage. No part of 
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any planking, or other object th.at mîght possibly hâve broken the 
port open, was found in the port, or, as far as appears, came 
through it into the ship. While, therefore, it is possible that the 
opening of the port may hâve been caused by the wreckage in the 
rough sea, this is after ail but surmise; while testlinony is ab- 
sent which might hâve been sufficient to exclude other causes 
equally possible, whereby the port might hâve been open wlien 
the ship sailed. 

But assuming that the accident was caused by wi-eckage, and 
that the wreckage referred to was of a kind adéquate to force open 
an iron cover or dummy properly constructed and flrmly screwed 
down over the port, I think that the ship should be held responsible 
for the risk taken in going at fuU speed and without any slacken- 
ing for an hour, as appears by the log, through wreckage capable 
of doing such damage. There were no circumstances about the 
wreckage claimed to hâve been unknown to the officers of the ship. 
It was at the ship's option, either to steer away from the wreck- 
age, or to slacken speed while passing through it. If this port 
was really in a sound and proper condition, and nevertheless not of 
suflicient strength to withstand such wreckage in a rough sea, then 
reasonable précaution required the ship to slacken speed while 
passing through it. It was for the ship, and not the passenger, to 
take this risk. 

It is further claimed, however, that the responsibility of the 
ship is limited by the conditions printed upon the passenger's 
ticket, which exclude liability for périls of the sea, or for any 
négligence in the navigation of the steamer, and ail liability for 
passengers' luggage bej'ond £10, unless the excess in value is de- 
clared, and freight thereon paid at the current rates. No such 
déclaration or payment was made in this case. 

Examination of the large-sized letter sheet called the passen- 
gers' ticket, shows that the sheet contains much tbat forms no 
part of the contract between the parties. It contains, first, con- 
sidérable by way of display; next, near the middle of the sheet, five 
numbered paragraphs, consisting wholly of directions addressed 
to the agents or employés of the carrying company. Next comes 
what I regard as the contract between the parties, beginning with 
the words: 

"British steamshlp 'Majestlc' of 4244 tons reglster, to sail from Livei-pool 
for New York on tho 20tli day of January, 1892. In considération of the sum 
of £124. sic. I hereby agrée with the person named in the margin hereof 
[tho libelants] that such person shall be provided with first-class cabin pas- 
sage In the above-named British steamship, * * * witli not less than 20 
cubical feet for higgage for each person * • * ; and I further engage to 
land the person aforesaid with thcir luggage at the last-mentioued port free 
of any charge beyond the passage money aforesaid. * * * 

[Signed In writing] "Per U. Martcliellel. 

"Llverpool, 16th January, 1892." 

Next foUow on the same page, two notices to cabin passengers, 
and several "cautions." On the back of the ticket, indorsed in 
print, are the conditions invoked by the claimants under the head 
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of "Notice to Passengers." At the foot of tlie previous page are 
the words "See back." The notice also states that "ail questions 
arising on this ticket shall be decided according to Englisli law." 
In the contract for passage, of which I hâve quoted ail that is 
material, there is no référence to thèse conditions, nor any of ail 
the "notices" contained on the ticket sheet. 

By the English law as deteimined in the leading case of Navi- 
gation Co. V. Shand, 3 Moore, 1\ G. (N. S.) 272, 288, it was held 
that where the ticicet, in the body of it, declared that it was 
subject to the conditions and régulations indorsed, and on its face 
and at the foot of it the passenger signed his acceptance thereof, 
conditions like those above named were valid, and would be bind- 
ing upon the passenger. In the later case of Henderson v. Steven- 
son, (1875,) L. E. 2 H. L. Se. 470, it was held in the house of lords 
in a case precisely parallel to the présent, that such notices as the 
above indorsed upon the back of the ticket, but not referred to in 
the body of the contract, and not called to the passenger's atten- 
tion, nor assented to by him, form no part of the contract, and are 
no défense in case of loss. By the English law, therefore, the con- 
ditions referred to form no part of this contract. Tliey were never 
read or seen by the libelants, nor was their attention called to 
them. The tickets were purchased in London, and the ticket 
was not examined till coUected by the steward on board the ship. 
The notices being outside of the contract and not referred to in it, 
are not operative upon the libelants. 

The law of this country is to the same effect, and is concisely 
stated by Mr. Wheeler in his valuable work on the Modem Law 
of Carriers, (page 263,) in the foUowing words: 

"A notice or mcmorandurn, even tlaough printcd upon the bill of lading or 
other contract with the carrier, unless referred to in the hody of the contract 
imd thns made a part of it, is no more than a notice, and does not form a 
part of the contract between the sliipper and tlie carrier." 

And this is supported by numerous authorities there referred 
to. Eailroad Co. v. Manufacturing Co., 16 WaU. 318; Ayres v.Kail- 
road Corp., 14 Blatchf . 9 ; and see Eailroad Co. v. Fraloff, 100 U. S. 
24. 

The above authorities in effect also exclude the ship from the 
beneflt of the ordinary exception of sea périls, which is usually 
inserted in bills of lading, and which possibly, in the absence of 
any contract for the transportation of passengers, might be an ex- 
ception implied by law, through long usage, as respects the trans- 
portation of passengers' luggage. But in the présent case, the 
contract as above quoted is an absolute and unconditional contract 
to "land the person aforesaid with their luggage at the last-men- 
tioned port," that is, at the port of New York, without any ex- 
ceptions embodied or referred to. Such a written contract super- 
sedes any implied contract, and ail implied exceptions, save the 
act of God and public enemies. Liverpool & G. W. Steam Co. v. 
rhenix Ins. Co., 129 U. S. 397, 9 Sup. Ct. Rep. 469 j The Zenobia, 
Abb. Adm. 80. 

Decree for the libelants, with costs. 
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CHBATHAM v. RED EIVER LINE et aL 

(District Court, E. D. Loiilslana. May 30, 1893.) 

No. 12,963. 

1. Master akd Servant— Négligence op Master— Steamboat. 

Wliere a steamboat is stopped by the bauk of a river, when the water 
is very Mgh, and the boat is net moored, but is kept in place merely 
by the révolution ol her wheel, and, a stage plahk being run out, the deck 
hands are ordered to land the freiglit, and while doing so one of them falls 
into the river, and is drowned, by reason of a movement in the stage 
plahk, the owners of the boat are liable for his death, since it was caused 
by their négligence in attempting to land freight without mooring the 
boat. 

2. Négligence — Principal and Agent — Master op Vessel. 

The master of the boat is not, in sueh case, jointly liable with the own- 
ers, In the absence of proof of any wlllful or mallcious act on his part, 
since he acted in the matter only as agent of the owners. 
8. Death bt Wrongpul Act — Damages. 

In an action for négligence resulting in a man's drownlng, his sufCerings 
after he fell into the water, and before he drowned, cannot be taken 
tnto accoimt, since they are substantially contemporaneous wlth his 
death. 
4. Same. 

The limlt In many of the state statutes, as well as in that of congress, 
glving damages in case of death, should hâve weight In fixlng the amount 
of damages to be recovered. Where those statutes are oonsldered, and 
where the deceased was a steamboat deck hand, 38 years old, who had 
devoted his wages to the support of his three cliildren, who were at the 
time of his death 6 months, 2% years, and 5 years old, respectively, $2,500 
is a reasonable amount of damages. 

In Admiralty. Libel in personam by Tbomas Cheatham, tutor, 
against the Eed Eiver Line and anotlier. Decree for libelant, as 
against tbe flrst-named respondent. 

Léonard & Marks, for libelant 
Howe & Prentiss, for claimant 

BILLINGS, District Judge. This is a cause în admiralty brought 
by the tutor of the minor children of James Brooks, who is alleged 
to hâve been drowned through the négligence of the ofScers of the 
Valley Queen. The suit is brought against the owners and the 
master. The damages sought to be recovered are |5,000 damages 
alleged to hâve been suffered by the father previously to his death, 
and |5,000 alleged to hâve been suffered by the children in the loss 
of support, service, and soeiety. 

The father, James Brooks, who was drowned, was a deck hand 
hired for the round trip from New Orléans to Shreveport and back. 
He was drowned at East Point, a point on Red river where the 
Valley Queen put off some freight. As to precisely what occurred 
at East Point there is a conflict of testimony; the witnesses for 
libelant testifying that the incorrect order was given, to take in 
the stage plank, and the witnesses for the claimant testifying that 
the correct order was given, to let go the stage plank. There is 
also an issue presented aa to the competency of the fall tender; 
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and still another, as to the neglect of the master in not attempting 
to rescue tlie father, James Brooks, while he was struggling in tlie 
water. * 

The view whicli I hâve taken of the whole case renders it unnec- 
essary for me to review the testimony upon either of thèse three 
points as to which the testimony is so contradictory, for, as it seema 
to me, the case must be decided for the libelant upon the f acta which 
are undisputed. Thèse uncontroverted facts are that the hoat 
stopped, and was not moored, or in any way tied, to the bank, and 
was held at her place simply by the révolution of her wheel; that 
the stage plank was let down, and Brooks and others ordered to 
take ofE the freight which was to be delivered at that point; that 
for this purpose he went across the stage plank, aided in delivering 
the freight, and was returning to the boat across the stage plank, 
when it was, by the "fall," tipped up, one end falling down into 
the water, whereby the said Brooks fell into the river, and was 
drowned. The water in the Ked river was at a very high point. 

The question presented upon thèse conceded facts is, was it such 
prudence or diligence as a boat ought to hâve exercised in behalf 
of its employés, who must cross and recross the stage plank, to stop 
and require of them the delivery of freight without the boat being 
moored, or in some way confined, save by the force of its own re- 
volving wheel? The imminent danger under such circums tances 
is that, with a swoUen river and accelerated current, there could 
be no certainty that the stage plank could be properly held to allow 
those who had started to corne across to complète their coming; 
that almost necessarily the turbulence and resistless force of the 
water would cause such haste in the giving of orders, and confusion 
in their exécution, as, according to the testimony on either side, 
existed in this case, and such as should hâve been foreseen, and 
shows that the landing without mooring reaUy caused the disaster. 
Where the water is so high it is so dangerous to do what was in this 
case required of Brooks that the vessel which exacts it commits 
a fault. In such rapid, and necessarily well-nigh resistless, water, 
the employés should not be required to cross the stage plank with- 
out the boat being in some way moored. If it should be said that 
there could be no mooring, except to trees, the mooring post being 
submergea, the reply, as it seems to me, would be: Then the moor- 
ing should be to the trees, or the delivery should be made at the 
nearest point where the boat could be moored, or it should be de- 
ferred. 

On this point there is little testimony. B. 0. Rea, the younger, — 
the pilot, — alludes to it, but only with référence to the danger to 
the boat. This ground of the claim of fault on the part of the boat, 
resulting in the death of Brooks, waa expressly set out in the libel, 
(article 4,) and either party could hâve proved the usage or custom 
on the part of expert navigators of the river, but it does not seem 
to me to require testimony. Whenever to deliver freight without 
mooring involves, necessarUy, certain danger to the crew, it is fault 
for the boat to attempt it. If the boat does attempt it, and, by 
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attempting it, în order to save her smokestacks, it becomes neces- 
sary to instantly witlidraw, or move the boat, wMle tlie employea 
are actually crossing tlie stage plank, and sucli is the confusion 
tliat the death of one of them follows in conséquence of it, it seems 
to me the paramount cause is the attempt to deliver goods with- 
out mooring the boat. 

As to the flrst ground of damage, viz. the sufferings of Brooks 
after he fell into the water, and before drowning, which is specifled 
in the Civil Code, art. 2315, as a distinct ground of action. In 
a precisely similar case arising in Louisiana, and governed by the 
Louisiana statute, it was held by the suprême court of the United 
States that the pains and sufEerings of the drowning person were 
substantially contemporaneous with her death, and inséparable, as 
a matter of law, from it. The Corsair, 145 U. S. 335, 12 Sup. Ct. 
Eep. 949. I think, therefore, the damages must be conflned to those 
arising from the second ground, viz. the loss which the chiidren 
themselves suffered, in being deprived of their father. The only 
facts which characterize the loss of the chiidren who bring this 
suit are thèse: The chiidren are, respectively, 6 months, 2^, and 5 
years old; the father was aged 38 years; was earning the wages 
of a deck hand. He had been in the habit of devoting ail his wages 
to the support of his chiidren; to pay for their subsistence and 
rent, per month, |16.50, besides providing for their clothes. 

In case of the damages resulting from the death of a person, the 
law of Louisiana contains no limit as to the amount of damage. 
This is true of the law of some of the other states. But in the 
law of many of the states the amount is limited to the sum of f 5,000. 
The only act of congress which authorizes a recovery in case of 
death fixes the limit of damages at |5,000. The fact of this fréquent 
limit has great weight with me, it is so purely problematic how long 
the most productive life will continue so. According to Solomon, 
"the race is not to the swift, nor the battle to the strong, neither 
yet bread to the wise, nor yet riches to men of understanding, nor 
yet favor to men of skill, but time and chance happeneth to them 
ail," not alone so far as the length of days is concerned, but so far 
as concerns a continuance of a capacity and disposition to earn or 
make money. The fluctuations in business, and its opportun! ties; 
the liability to form bad habits ; the development of disease which, 
without ending life, may make its possessor incapable of earning 
money ; the uneertainty which there must be as to the continuance 
of physical capacity, and the mental and moral purposes requi- 
site for the earning of wages, as well as that as to the existence and 
continuance of the necessary external conditions, — ail thèse élé- 
ments make the problem of how long a man's productive life shall bc; 
estimated to be one of the greatest uneertainty. There are no tables 
of productive lives. It is human expérience that some lives are al- 
most worthless to those dépendent upon them, and some which are, 
and which promise to be, support and comfort, come to produce noth- 
îng but shame and sorrow. In tixing the value of a human life, and 
in tryiiig to be ju- 1 aJik" to the injured and the injurer, no chimerical 
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estimate should be made, but rather should there be a resort to 
eober judgment. In view of thèse considérations, I think the dam- 
ages which the children hâve suffered by reason of their fatker's 
death should be flxed at |2,500. 

The suit is brought against the master and owners of the Valley 
Queec. I do not think the action will lie against the master. He 
was acting, avowedly, as the agent of others and within the scope 
of his authority, and he was guilty of no willful or malicious act. 
His acts are, therefore, by the well-settled principles of law, those 
of his principals alone. My conclusion, therefore, is that the suit, 
so far as it relates to the master, must be dismissed, and that the 
libelant must hâve judgment against the owners of the Valley 
Queen, the corporation known as the Eed Eiver Line, for the sum 
of $2,500, with interest from the date of the death of James Brooks, 
May 17, 1892, 
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LEONARD Y. THE BELLE OP THE COAST, 

(District Court, E. D. Loiiisiana. May 30, 1893.) 

No. 13,018. 

Seamen — Wages— FoRPEiTURE — Steamboat Men. 

On a libel by a steamlDoat mato to recover wages, tlie défense was tliat li- 
belant had forfeitcd his wages by leaving the boat when her cargo was on 
board. and slio was rcady to proceed on her voyage. Libelant had given 
notice of intention to quit, and there was uncontradlcted évidence that, 
when masters of steamlDoats were dissatisfied with mates, they discharged 
them, and, when mates became dissatisfied, they Icft the service. Libelant 
was shown to b(' a most compétent person, against whom no complaint 
was made, a'nd ilio solo cause of his leaving was a différence with the 
owner of the boat as to the method of paying the crew. BeUi, that there 
was no for]'eitur<', and that libelant should recover. 

In Admiralty. Libel by John Léonard against the steamboat 
Belle of the Coast to recover wages, Decree for libelant, 

H. W. Eobinson, for libelant, 
J. D. Grâce, for claimant. 

BILLIJS'^GS, District Judge. The allégations of the libel are, in 
substance, that libelant was employed, during the fall of the year 
1892, as first mate of the Belle of the Coast, at the rate of wages 
of $125 per month, until the 2d day of December, 1892, when, on 
the last-mentioned day, on accoimt of a misunderstanding with the 
owner, after notice given, he left the service of said boat. The 
answer in substance admits the employment of libelant in the 
capacity and at the rate of wages aforesaid, to be paid weekly, 
but avers that the libelant was not entitled to quit the service of 
said boat at the time he did, leaving her cargo laden on board, the 
boat being ready to proceed on her voyage, and therefore for- 
feitcd whatcNcr wages were due him. The évidence of libelant 
sustains the allégations of his libel, and W. H. Hines, M. Foley, 
Frank Smith, and Thomas Adams testify as to the custom of em- 
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ploying mates, viz. that when tlie masters of boats are dissatis- 
fled th.ey discharge mates, or -when the mates are dissatisfied they 
quit the service of the beat. This évidence is uncontradicted. 
The employment of mariners on boats plying between différent 
points in the state is by verbal agreement, the provisions of the 
law not beiQg understood to require shipping articles. 

The sole question is, did the libelant forfeit his earned wages 
by reason of leaving the boat as he did? The évidence shows that 
the sole cause of the misunderstanding was as to the manner of 
paying off the crew. On boats engaged in the sugar trade the 
mode foUowed by libelant, who had been master and mate, was 
to pay oflE the gang. By this is meant that it requires six men 
to handle a hogshead of sugar, and, of thèse men, one is designated 
captain of the gang, to whom is delegated the receipt of the pay- 
ment of the wages of the entire gang. The owner of the boat, 
on the completion of the first trip, objected to this mode of pay- 
ment, and, on the assurance of the libelant that he could not work 
satisfactorily upon any other plan, the owner acquiesced in this 
method, and this mode of payment was continued on the other 
trîps, untU the one commenced on the 2d of December, 1892. Dur- 
ing this trip the question was again raised by the owner, result- 
ing in the quitting of the service of the boat by the libelant, he 
having given notice of his intention to do so. Can the claimant, 
solely for this reason, claim the forfeiture of the earned wages, 
when the évidence shows the libelant to hâve been a most com- 
pétent person, and against whom no comolaint had been made as 
to the performance of his dutîes? Clearly, no. 

There must be judgment for libelant for the amount claimed, 
$23.33, with interest, as claimed. 
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THE CITY OP COLDMBIA. 

HOLLENBBCK et al. v. THE CITY OF ATLANTA.» 

TWENTY OTHER LIBELS AND PETITIONS AGAINST THE SAME. 

(District Court, S. D. New York. April 15, 1893.) 

1. Salvagb— Removing Danger from Vbssel — Liability dp Vessel to Pay 
Salvagb. 

Where a vessel afire, to wliicli s.ilvage services are being rendercd, is, 
in ttie opération of siieli services, towed away from a second vessel, in 
■whose vicinity slie lias been lying, sucli second vessel is not liable to pay 
salvage on account of her release from the possible danger of catching 
fire. 

8. Bamb— Vessel at Wharf— Fire — Numerotjs Tugs. 

Where a light wooden vessel caught fire at a wharf, and was towed 
into the stream, and in varions ways assistod by 21 tugs, but was con- 
slderably damaïed, selling for but $7,100, the court, havtag found that the 
service was a meritorious one, held, that ?4,000 should be awarded as 
salvage, which was divided among the tugs. 

•Keported by E. G. Benedict, Bsq., of the New York bar. 
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In Admiralty. Libcls for salvage. Decrees for libelants. 

Stewart & Macklin, for tugs Waite, Bogart, and others. 
Goodrich, Deady & Goodricli, for the Baltic and the Bauer. 
Hyland & Zabriskie, for tbe Agnes. 

Wing, Shoudy & Putnam and Mr. Hough, for the Charles H. 
Runyon, Golden Eule, and four other tugs. 
George A. Black, for the Imperator and the Pearl. 
Alexaiyier & Ash, for the Three Brothers and six other tugs. 
Owen, Gray & Sturgis, for the two steamers. 

BROWN, District Judge. The above 21 libels and pétitions 
are filed to recover for the salvage services of 21 différent tugs 
which were engaged in extinguishing a flre which broke out on 
the City of Atlanta, at about 5 o'clock in the afternoon of January 
18, 1893, as she lay at her dock on the south side of the pier at the 
foot of Eighteenth street, East river, outside and alongside of the 
City of Columbia, a sister ship. Both vessels were of wood, and 
worth about $75,000 each. The flre arose in the lamp room of the 
City of Atlanta, "which was on the main deck, a little aft of amid- 
ships. The ship was light, and most of the officers and crew were 
absent. Efforts to put out the flre with the ship's hose were 
baffled by the smoke, which, haviug little means of escape, drove 
back the men. The hose of the City of Columbia also could do lit- 
tle service. Orders were thereupon given by the mate of the 
latter to eut the Unes of the City of Atlanta; and the bell of the 
City of Columbia, which had been rung as an alarm, speedily drew 
varions tugs to the scène. The City of Atlanta lay stern out next 
alongside the bow of the City of Columbia. Hails were given to 
the tugs from a throng of men on the bow of the City of Columbia, 
to get out a line to the City of Atlanta and tow her away. The 
tug Waite, accordingly, got a line to the stern of the City of At- 
lanta, where it was taken and made fast by the petitioner John 
McQuirey, a landsman, who, at some risk, went on board the City 
of Atlanta to make fast the line, after those on board of her had 
left. The tug Bogart, arriving at about the same time, got out a 
hawser and made fast ahead of the Waite, and the tug White, hav- 
ing eut the hawser of the Atlanta which made her fast to the dock, 
took position on the port side of the Waite, and the three tugs 
then puUed the City of Atlanta stern flrst out into the stream. 
Meantime the tug Three Brothers, which had been at the head 
of the slip on the opposite side, came to the City of Atlanta about 
amidships, and began playing with her hose before and while the 
steamer was hauled out. After the steamer was pulled away from 
the City of Columbia, 17 other tugs from time to time came to the 
steamer and took part in the salvage service; most of them by 
pumping and throwing water with tlie hose; some by towing and 
holding her in position, and some by both. 

The steamer was 245 feet long by 36 feet beam, and of 1,800 net 
tons. She was not easily managed; and the cold weather and 
considérable ice in the river made the work one of considérable 
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difHcuIty, exposure and hardsMp. With the flood tide, despité ail 
the tugs that were puUing her could do, she drifted up a mile and a 
half to the lower end of Blackwell's island, where she narrowly es- 
caped going upon the reef. With the ebb tide she drifted down 
again, and at about 3 A- M. was beached near the mouth of New- 
town creek. During ail this time the flre was not wholly subdued, 
but would occasionally break eut afresh; and a number of the 
tugs remained by her until 8 or 9 o'clock the next moming, and 
one until the following afternoon. 

After the fire was wholly extinguished, the steamer showed little 
signs of the fire outside, though some 40 feet of the forward part of 
her huU was so burned and charred, that it had to be wholly re- 
newed. Two or three small holes only were burned through her 
starboard side. Inside, her woodwork was practically ruined, 
except in about one-third of the after part of the ship, which was 
not injured. After the fire she was sold and her proceeds, netting 
17,100, hâve been paid into the registry of the court Not only 
is salrage claimed against the proceeds of the City of Atlanta, but 
the four tugs who moved her away from the City of Columbia 
claim salvage compensation against the City of Columbia for saving 
her, when in great alleged danger, from any loss or tnjury by the 
removal of the burning ship from alongside. 

1. As respects the claim against the City of Columbia, I am sat- 
isfled that no salvage award against her can be made. None of 
the tugs were employed by her. They did nothing directly to her, 
or upon her. They did not enter into her service, but into the 
service of the City of Atlanta. They removed the latter from 
alongside, because there was reasonable appréhension of danger 
to the City of Columbia, should the City of Atlanta remain along- 
side, and very likely from the additional désire of the tugs to take 
the whole work into their own hands free from any such co-opera- 
tion of the flre department as might perchance diminish their 
salvage rewards. The removal was a mère incident of their mode 
of conducting the salvage service to the City of Atlanta, and the 
advantage to the City of Columbia was only an indirect beneflt; 
not a direct service to her. 

If the fire on the City of Atlanta was such as to jeopardize the 
safety of the City of Columbia, then she had become a dangerous 
nuisance; and those taking charge of the salvage of the City of 
Atlanta, had no right to keep her alongside the City of Columbia 
for their own convenience and benefit, to the péril of the City of 
Columbia. It was their flrst duty, removal being easy, to take her 
away where she would not needlessly imperil other property, or do 
it any unnecessary damage. Such removals by salve rs are frequently 
and constantly required by those exercising powers in the nature 
of police supervision in the public interests; such as harbor masters, 
dock masters, police oiScers or ofQcers of the flre department. Ee- 
movals thus made in salving opérations do not give rise to any 
«laims for compensation from the property thus lelieved from 
danger. 
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The removal în tM3 case does not appear to hâve been oïdered 
bj any such offlcers; but it seems to hâve been done by the tugs 
voluntarily, upon the suggestion of persons watching the smoke of 
the burning ship, and adopted as a thing reasonably proper to be 
done. It was but an incident in the salvage service undertaken 
for the City of Atlanta; and it was done in the performance of a 
reasonable duty so to conduct the salvage opération as not un- 
necessarily to injure other property. Such an act is not a ground 
,for a salvage claim against other property. 

I hâve not been referred to any case in which one vessel has 
been charged with payment of salvage for an indirect advantage 
derived from the rendering of a salvage service to another vessel, 
The absence of authority is no small évidence that such indirect 
claims form no part of the law of salvage. If such claims were 
allowed on the ground that if the burning vessel were left 
to her fate and not removed, much other shipping might in the 
end be destroyed, it is plain that such claims of salvage for indi- 
rect beneflts might be extended indeflnitely, and would scarcely ad- 
mit of any limit. But the policy of the law, which is the very basis 
for the allowance of salvage awards, does not require any such 
extension of salvage claims, but on the contrary plainly prohibits 
it. For it can rarely happen that the vessel to which the salvage 
service is directly rendered, cannot respond for ail such compensa- 
tion as may be necessary to secure prompt efforts to assist vessels 
iu danger or di stress. It is sufScient to allow salvage against her 
alone. Undoubtedly a vessel in jeopardy from some other danger- 
ous object, may employ tugs in her own behalf to free her from 
danger by removing it, whether it be a burning vessel or any other 
dangerous object; and when such removal is clearly made as an 
independent act in the employment of the other vessel, and for 
her beneflt, a salvage compensation might, perhaps, be allowed. 
That is not the présent case; because, as I hâve said, the removal 
of the City of Atlanta was not an independent act, upon the em- 
ployment or for the beneiit of the City of Columbia; but it was 
a mère incident in the mode of performing the salvage service un- 
dertaken for the City of Atlanta, and was a duty incumbent on 
the salvors of the City of Atlanta as to the mode of performing 
that salvage service, in case remaining alongside endangered the 
safety of the City of Columbia. 

2. The service rendered to the City of Atlanta was a meritori- 
ous one. The small amount saved, however, and the numerous 
tugs engaged admit of but moderato compensation to any of them. 
It is clear that the removal of the City of Atlanta from alongside 
the City of Columbia was deemed expédient and necessary at the 
time. Both were wooden steamers. Both had considérable light 
woodwork upon their upper decks; and the wind, though not 
strong, was from the south, which increased the danger of per- 
mitting the City of Atlanta to remain alongside the City of Colum- 
bia. In some cases the attempt to put out the tire at the dock 
has resulted in the destruction of both the ship and the property 
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on thé dock. Notwitlistanding, therefore, tlie judgment expreseed 
after the event hj witnesses who are, no doubt, compétent judges, 
that the fire might hâve been in fact subdued without removing the 
City of Atlanta, and without setting flre to the City of Columbia, 
as the removal was done with the évident concurrence of ail prés- 
ent, I think the course adopted ought to be approved, as the course 
deemed most prudent at the time, and as a reasonable duty to 
the adjacent property. This course, however, increased the diffl- 
culty of the tugs in dealing with the City of Atlanta in the currents 
and ice of the East river, and exposed the salvors in the cold 
weather to considérable hardship. 

I think |4,000 will be a proper aggregate sum to be awarded 
for the services rendered in this case. There were great différ- 
ences in the size, value and equipment of the différent tugs 
engaged in the work, and in the length of their respective services, 
as well as in the time when they arrived on the scène. Some had 
no pump and were only of service in hauling the City of Atlanta 
out, and then keeping her in place, as well as they could; though 
the diflficulty of the latter work was much increased by thé lack 
of any concert of action, for which they are themselves to blâme. 

The tugs not supplied with pumps and which did towing work 
only, must rank lower in merit than those that did pumping; not 
only because pumping was the immédiate means of putting out 
the fire, but because the labor, exposure and hardship of the pump- 
ing work in a cold winter night greatly exeeeded that of towing. 
No diminution, however, is made as against those pumping tugs 
that at times did pulling at the request of the superintendent. 
For those that remained in attendance at the owner's request 
after the fire was extinguished, an additional allowance is made; 
and to those that broke hawsers, or suflered other damages, what 
is believed to be a sufflcient aUowance therefor is also included. 
Without entering into f urther détails, I apportion the above amount 
as follows: 

To McQuirey who made fast the lines, $30; to McNeil who has 
been disabled from having frozen his foot in the service, $200; 
to the Imperator and the Three Brothers, $350 each; to the Elder, 
$340; to the Runyon, $310; to the Eawson, the Golden Rule and 
the Golden Eod, |220 each; to the Wonder and the Eambler, $210 
each; to the Agnes, $190; to the Bauer, $170; to the Waite, $140; 
to the Mascotte, $120; to the Mischief and the Bogart, $110 each; 
to the Pearl, the Vigilent and the Ceres, $100 each; to the Baltic, 
|90; to the White, $65; and to the Clough, $45. 

Of the sums above awarded to the various tugs, two-thirds will 
go to the owners, and the other third to the men on board in pro- 
portion to their wages. A decree may be entered accordingly. 
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CALIE'ORNIA SAFE-DKPOSIT & TRUST CO. v. CHENEY ELEOTRIO 
LIGHT, TELEPHONE & POW33R CO. et al. 

(District Court, D. Washington, E. D. April 25, 1893.) 

No. 160. 

L MOBTGAGES — POKECLOSURE — QUESTIONS DeTERMINABLB— PARTIES. 

In a foreclosure suit onlj' the rights and Interests mider the mortgage 
and subséquent to it can be determined, and a third person who clalms 
a paramount and independent title is not a proper party to tlie suit 

S. Samb — Remgvai, op Causes— Remand. 

In a foreclosure suit brouglit \a a stato court a tlilrd person was made 
a party as elaiming souie interest unlînown to complainant. Tlie third 
person, being a nonresident, voluutaiily appeared, and removed tbe cause 
to a fédéral court on the ground of a separable controversy, settlng up a 
claim which -v^-as independent of and paramount to the mortgage. Belâ, 
that such a claim could not be litigated in the foreclosure suit, and, as the 
first step of the fédéral court, if it retained the cause, would be to dis- 
miss the removlng party, leaving the case to proceed between parties who 
had not invoked the fédéral jurisdietion, the caiise would be remanded 
without any action whatever. 

In Equity. On motion to remand to the state court. Granted. 

Post & Avery, for plaintiff. 
Voorhees & Stevens, for défendants. 

HANFORD, District Judge, (orally.) In case No. 160,— the 
California Safe-Deposit & Trust Company vs. Cheney Electric Light, 
Téléphone & Power Company, Edison General Electric Company, 
and others, — removed to this court from the superior court of 
Spokane county, a motion has been niade to remand for want of 
jurisdietion in this court. This suit was brought by the plain- 
tiff to foreclose a mortgage. After the case had been pending 
some months in the superior court aÉSdavits were filed on behalf of 
the plaintiff, alleging that the Edison General Electric Company 
claimed an interest in the mortgaged property, which fact was 
unknown to the complainant at the time of âling the bill to fore- 
close the mortgajïe, and, on a showing, obtained leave of the su- 
perior court to file an amended bill bringing in the Edison General 
Electric Company as a party défendant. The amended bUl allèges 
nothing against the Edison General Electric Company except that 
it claims an interest in the mortgaged property, the nature of 
which is unknown to the complainant, but that whatever interest 
it has is subject to the mortgage. The bill simply prays for a 
foreclosure of the equity of rédemption, and that the property 
be subjected to sale to pay the debt for which the mortgage was 
given. No other or i)articular relief is prayed for against the 
Edison General Electric Company. 

It appears by the record that the Edison General Electric Com- 
pany made a voluntary appearance in the case, demuiTed to the 
amended complaint, and flled a pétition and bond to remove the cause 
to this court, on the ground of a separable controversy between 
said défendant and plaintiff, they being citizens of différent states. 
v.56i-\no.5 — 17 
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The pétition for removal sets forth what tais défendant claîms to 
be the matter constituting thé separable controversy, and from that 
it appears that the Edison General Electric Company claims to 
own part of the property mortgaged. The company claims nothing 
under the mortgage, but claims an independent or paramount title 
to the property. The only controYersy the company can hâve in 
the case, therefore, is to settle the question of title. 

I hold that to be a controversy not within the scope of a fore- 
closure suit, and therefore it is not a matter that can be litigated 
in this suit. The correct rule of law, as I understand it, is laid 
down in section 1589, 11 Jones, Mortg. This writer says: 

"Where a party bas a rlglit under the mortgage, and also a right prier to 
it, tie is not precluded in respect to the prior right by a judgment of fore- 
closure, though the terms of it are broad enougli to cover twth rights. Only 
the rights and interests under the mortgage and subséquent to it can propérly 
be litigated under a bill of l'oreclosure. One claiming adversely to the title 
of the mortgagor cannot be made a party to the suit for the purpose cl trylng 
his adverse claim. If he has a claim under the mortgage also, his claim 
prior to it cannot be divested by the decree. This prior claim is not a sub- 
j'ect-matter of litigation in the foreclosure suit, and remains unaiïected by It. 
The decree is final only within tlie proper scope of the suit, which is to bar 
interests in the equity of rédemption." 

Now, if this court should entertain jurisdiction, holding the 
opinion that I do, I would dismiss the case as to the Edison General 
Electric Company, the party that brought it to this court, and the 
case should be remanded, instead of pursuing the inconsistent 
course of going on and determining rights between other parties 
vifhich they hâve not sought to litigate or bring into this court. 
I think that the Edison General Electric Company, having this 
claim to the property, the property being now in the hands of a 
receiver appointed by the superior court, will find its remedy, if at 
ail, by getting leave of the court vsrhicb appointed the receiver 
to bring a suit — an independent suit — for the purpose of trying 
the question of title. For this reason I will grant the motion 
to remand the cause to the superior court. 



ST. LOUIS S. W. RY. CO. et al. v. GRAHAM, Intervener. 

(Circuit Court of Appeals, Eighth Circuit. May 15, 1893.) 

No. 171. 

Appeai, — Review — Mattebs not Appaubnt on Record. 

ïhe circuit court, in a suit for the foreclosure of a rallroad mortgage, 
allowed an intervoning claim based on a judgment rocovered in a state 
court, and directed its payment out of the procc^eds of sale. Tlie decree re- 
cited that it was one of those claims theretofore adjudged to i)e of a 
preferential character. This latter adjudication was not appealed from, 
and, on appeal from the decree allowlng sucli Intervening claim, the na- 
ture of tlie demand on which the judgment was recovcred was not dis- 
closed by the record, Beld, that it must be presumed that the flnding of 
the lower court as to its character was correct, and its decree wUl be af- 
firmed. liailway Co. v. Starli, 55 Fed. Rep. 758, foUowed. 
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Appeal from the Circuit Court of the United States for thé East- 
ern District of Arkansas. 

This was an intervention by D. P. Graham in a suit to foreclose 
a mortgage on tiie property of tlie St. Louis, Arliansas & Texas EaU- 
road Company in Arkansas and Missouri. From a decree allow- 
ing the intervener's claim, the purchaser under the foreclosure, 
the St. Louis Southwestern Eailway Company, and others, appeal. 
AfQrmed. 

J. M. Taylor, J, G. Taylor, and Samuel H. West, for appellants. 
Sol F. Clark, for appellee. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. This is an appeal from an order made 
by the United States circuit court for the eastern district of Arkan- 
sas, allowing an intervening daim in a proceeding to foreclose a 
mortgage on the St. Louis, Arkansas & Texas Eailway Company in 
Arkansas and Missouri, and directing it to be paid eut of the pro- 
ceeds of the sale of that road. The intervention is founded on a 
judgment which was recovered by the appellee in the suprême court 
of Arkansas against the SL Louis, Arkansas & Texas Eailway Com- 
pany in Arkansas and Missouri on the 22d day of February, 1892, 
in the sum of |250 and costs. The decree of the circuit court al- 
lowing the claim recites that it is one of those claims which the 
receivers of the St Louis, Arkansas & Texas Eailway Company in 
Arkansas and Missouri were ordered and adjudged to pay, by an 
order made by the circuit court for the eastern district of Arkansas 
in the foreclosure suit on the 31st day of January, 1890. That or- 
der is not contained in the présent record, and this proceeding is 
not an appeal from such order. Furthermore, the record before 
us does not disclose the nature of the claim on account of which 
a judgment was recovered in the suprême court of Arkansas. We 
must accordingly présume that the finding of the lower court was 
correct, — that the intervening claim is one of those claims which 
it had previously adjudged to be of a preferential character, and 
had directed to be paid ont of the proceeds of the sale of the mort- 
gaged property by a gênerai order made in the foreclosure suit on 
the Slst day of January, 1890. The case is In ail respects identical 
with the case of Eailway Co. t. Stark, 55 Fed. Eep. 758, recently de- 
cided by this court, and on the authority of tbat case the decree 
appealed from is afQrmed. 
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CITY BANK OF HARTFORD v. PRESS CO., Lîmlted. 

(Circuit Court, E. D. Pennsylvania. June 6, 1893.) 

No. 52. 

1. Negotiable Instruments —Actioks — Afpjdatit of Dépense— Execution. 

Au affldavit of défense tliat "tlie notes sued on do not purport on their 
face to hâve been signed by two managers of the défendant company," 
and that "there is no averment tbat the pcrsons who signed them are or 
were" such managers, is not sustained wliere the notes are signed by the 
"chairman" and the "treasurer" of the défendant; for Act Pa. May 10, 
1889, (P. L. p. 183,) expressly provides that thèse offlccrs shall be man- 
agers. 

2. SAMB — BONA FiDE PURCHASEKS — FORBIGN CORPORATIONS. 

ïhe défense that the payée of negotiable notes givon in Pennsylvania 
was a foreign coriDoration which had failed to eomply with the condi- 
tions prescribed by statute to entitle it to do business therein, and that 
the contract under whIch they were given was in violation of that stat- 
ute, is not available against one who paid value for the notes before raa- 
turity, and had no notice of the illegality infecting them. 

At Law. Action by tlie City Bank of Hartford against the 
Press Company, Limited. Plaintiiî took a rule to show cause 
why judgment should not be entered for want of a sufficient affl- 
davit of défense. Rule absolute. 

John Hampton Bames, Geo. Tucker Bispham, and Wayne Mac- 
Veagh, for plaintiflf. 
Jas. H. Shakespeare, for défendant. 

DALLAS, Circuit Judge. This action is brought on three prom- 
issory notes made by the défendant to the order of the Thorne 
Typesetting Machine Company, and by it indorsed. Two afîidavits 
of défense hâve been ûled, which set up — ^First, that "the notes 
sued upon do not purport on their face to hâve been signed by two 
managers of the défendant company, nor is there any averment 
that the persons who signed the same are or were managers of the 
défendant company;" second, that the payée, being a corporation 
not of the state of Pennsylvania, had not complied with certain 
requirements of a statute of that state which it was necessary 
that it should eomply with in order that it might lawfuUy do 
business therein, and that thèse notes were given under a contract 
which was violative of that statute. 

The first of thèse défenses is ineffectuai, because each of the 
notes appears on its face to hâve been signed by the "chairman" 
and by the "treasurer" of the défendant association; and the act 
of the gênerai assembly of Pennsylvania of May 10, 1889, (P. L. 
p. 183,) expressly provides that thèse officers shall be manag- 
ers. In the case of Thorne Typesetting Company v. The Record 
Publishing Company, (not reported,) Judge Thayer, président of 
the court of common pleas No. 4 of Philadelpliia county, re- 
cently sustained the défense last mentioned, as between the 
original parties to notes like those which are the subjeet of the 
présent action. I am not disposed to question the soundness of 
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that décision, but it cannot avaU the défendant in this case. The 
plaintiff hère is a holder who "purchased before maturity, for 
value." This is alleged in the plaintiif's statement of claim, and 
is not denied in the affldavits of défense. It must, therefore, upon 
this rule, be assumed to be the fact. Moreover, the affldavits do 
not assert that the plaintiff had notice of the payee's not having 
complied with the Pennsylvania law; and, having bought the 
notes before maturity, the presumption is that it did not hâve 
such notice. Hence it appears, upon the case as presented, that 
the plaintiff is a purehaser of negotiable notes, for value, before 
maturity, and without notice; and that, as against such a plaintiff, 
the statutory illegality alleged is not a valid défense, is hardly open 
to question. "The bona fide holder for value who has received 
the paper in the usual course of business is unaffected by the fact 
that it originated in an Ulegal considération" of the character 
relied upon as a défense to this suit. If the law were otherwise, 
the business of discounting commercial paper would involve a 
hazard against which it would be impracticable for banks, or 
others who engage in it, to guard themselves. Daniel, Neg. In st. 
§ 197, (2;) Byles on Bills, (Sharswood Ed. 1853,) p. 110; Wyatt v. 
Bulmer, 2 Esp. 538, and notes; Williams v. Cheney, 3 Gray, 220; 
Carpenter v. Longan, IG Wall. 271. The rule for judgment for 
want of a sufflcient affidavit of défense is made absolute. 



NESTELLE v. NORTHERN PAO. R. CO. 

(Circuit Court, D. WasliUigton, W. D. June 5, 1893.) 

Limitation op Actions— Rdnning of Statute — Dbatii by WkonqfuIj Act. 
l'be statute of limitations bogins to ruu against the statutory right 
of action for an injury resulting in death only at the time ths death occurs, 
although that event takes place long after the time of recelving tlie injury. 

At Law. Action by L. W. Nestelle, as administrator of his wife's 
estate, against the Northern Pacific Kailroad Company, to recover 
damages for her death. Demurrer to complaint overruled. 

CarroU, Palmer & Palmer, for plaintiff. 
Ashton & Chapman, for défendant. 

HANPOED, District Judge. The plaintiff, as administrator of 
the estate of his deceased wife, prosecùtes this action to recover 
damages for an injury to her, causing her death, which happened 
while she was traveling as a passenger on the defendant's railroad, 
and which injury the complaint allèges to hâve resulted from négli- 
gence in the management and opération of said raUroad. The in- 
jury was suffered more than three years before the action was com- 
menced, and the défendant contends that the action is therefore 
barred by the statute of limitations of this state, although it was 
commenced within one year from the death of the intestate, and on 
this ground has demurred to the complaint. 
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The attorney for the défendant has argiied, with ingenuity and 
force, tliat the wrongful act for which damages may be recovered 
by an action at law is the groimd of the defendant's liability in 
every such case, and that the right of action must be deemed to 
hâve accrued, and that the statute of limitations commences to run, 
immediately upon the happening of an injury. But I thinlt that the 
argument is based upon false premises. A wrong and a resulting 
injury — ^two distinct éléments — are both essential to a complète 
case. A right of action ex delicto does not accrue to an individual 
in his own right, or to him in a représentative character, until an 
injury has resulted from a wrong to him in the character in which 
he may be entitled to sue. New, coming directly to the case in hand, 
it is to be observed that it is a statutory action, difîering from an 
ordinary action ex delicto in this: that the death of a person, re- 
sulting from a wrong, is a necessary élément, and untU the death of 
Mrs. K'estelle this cause of action had not accrued in favor of her 
légal représentative. Mason v. Kailway Go., (Utah,) 24 Pac. Eep. 706. 
In my opinion it is not material at Ihis stage of the case whether, if a 
judgment had been rendered during the lifetime of Mrs. Nestelle, 
in an action for the same injury, it would or would not bar this ac- 
tion. The statute gives an action to the légal représentatives of 
the deceased to recover damages for her death, if the same was 
caused by the defendant's négligence, (2 Hill's Code, § 138,) without 
limiting the time for commencing the same, otherwise than as pro- 
vided in 2 Hill's Code, § 120, which reads as foUows: "An action 
for relief not hereinbefore provided for shall be commenced within 
two years after the cause of action shall hâve accrued." 

Demurrer overruled. 



S. S. WHITE DENTAL MANUF'G CO. v. JOHNSON et aL 

(Circuit Court, B. D. Pennsylvania. Jiine 6, 1893.) 

Patents pok Inventions— Inpringement—Pkeliminaky Injunction. 

Complainaiit in a suit for ttie inlrrngement of a patent is entitled to a 
preEminary injunction wliere it appears ttiat ttie suprême court of tlie 
District of Columbia has in a prlor suit sustained tlie validity of his 
patent, and held tliat it was infringed by a device -which was substan- 
tially the same as that of the présent défendant. 

In Equity. Suit by the S. S. 'WTiite Dental Manufacturing Com- 
pany against Johnson and others for the infringement of complain- 
ant's patent. Complainants move for a preliminary injunction. 
Writ granted. 

Jos. 0. Fraley, for complainant. 

George Harding, George B. Selden, and Jérôme Carty, for de- 
fendants. 

DALLAS, Circuit Judge. This is a motion for preliminary in- 
junction. The circumstances which hâve been urged in argument as 
showing acquiescence by the plaintiffs in the conduct of the de- 
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plain, in view of the fact that it lias infringed, or threatened in- 
fringement, althougk when it did so it expected that complainant's 
patent would turn out to be void. If défendant does not intend 
to sell such infringing mats, its business is in no way interfered 
with by an order prohibiting it from doing so. Nor does the sug- 
gestion that some improper use may be made of the order, by 
advertising it so as to interfère with or enibarrass the défendant 
in the sale of other mats, — not now before the court, — ^warrant 
a refusai of the relief asked for. It is to be assumed that com- 
plainant ha s applied in good faith, and in tends to avail of the 
preliminary injunction only to accomplish the purpose for which 
it is granted, tIz. the securing of the rights it has shown on this 
motion. Should the contrary appear hereafter, it will work such 
a change in the equities between the parties that the court will 
expérience no difSculty in reconsidering this décision. 



WILLIAMS et al. v. McNEELY et al. 

(Circuit Court, E. D. Pennsylvanla. June 6, 1893.) 

No. 44. 

Patents fob Inventions — Infrtngembnt — Preliminary Injunction. 

A preliminary injunction will not be granted in an infringement suit 
wliere tbe affldavits of experts disclose a conflict that cannot be decidod 
in complainant's favor without danger of unjustly interfering with the 
business of défendants, who are merely users of the device in question, 
and whose financial responsibility is not questloned. 

In Equity. On motion for preliminary injunction in a suit 
by Williams & Webster against McNeely & Co. for alleged in- 
fringement of a patent. Writ denied. 

Ernest Howard Hunter, for complainants. 
S. S. HoUingsworth, for respondents. 

DAjLLAS, Circuit Judge. An application for a preliminary 
injunction is not, in patent causes any more than in others, au 
available short eut to an adjudication upon asserted, but disputed 
and doubtfnl, rights. Where, upon such a motion, the défendant 
avers that the subject-matter of the infringement alleged differs 
substantially from that of the patent, the question thus presented 
ought not, in my judgment, to be decided upon the ex parte affl- 
davits, but should be left, unless the defendant's contention be 
plainly frivolous and unsupported, entirely open for décision upon 
the évidence as finally presented. 

In this case it is not necessary that I should express any opin- 
ion upon the several points which hâve been discussed by counsel. 
It is suflicient to say that a conflict of expert opinion as to the fact 
of infringement has been disclosed, which possibly may be recon- 
ciled, or be made easy of détermination, by cross-examination of 
the respective witnesses, but which cannot now be decided in 
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favor of the complainants without danger of unjustly interfering 
with thé business of the défendants, wliose financial responsibility 
is not questioned, and who are but users, and not manufacturera 
or vendors, of the meclianism in question. The motion for pre- 
liminarj injunction is denied. 



THE ROBERT BUENETT. 

LEHIGH COAL & NAV. CO. v. THE ROBERT BURNETT. 

(District Court, S. D. New York. May 8, 1893.) 

To88 AND Tows — Sebking Harbob in Thkeatenino Weather — Neckssakv 
Allégations op Libbl— Pboof. 

In order to hold a tug liable lor négligence in losing lier tow, because, 
in threatening weather, she passed a safe harbor to go to one which she 
knew she could not enter except under favorable conditions, such fault 
must be alleged In the libel, and the threatening nature of the weather 
at the time of passing the safe harbor proved. Where a tug of proper 
draft for the service, passed Iluntington harbor, in Long Island sound, 
and attempted to enter the Missiquog river, on whose bar the depth of 
water varies according to the state of wind and tide, and, being unable to 
do so, tumed back for Huntington harbor, as is customary under such 
circumstances, and on her return lost part of her tow in the increasing 
sea, and it was not alleged in the libel, or proved, that on first passing 
Huntington harbor the weather was so threatening that she should then 
hâve sought shelter, hdd, that her négligence was not proved, mrfflclent 
to hold her liable for the loss. 

In Admiralty. Libel for négligence of tug in losing part of her 
tow. Dismissed. 

Wing, Shoudy & Putnam, for libelants. 
Stewart & Macklin, for claimants. 

BEOWN, District Judge. On the 31st August, 1892, the steam 
tug Eobert Bumett took in charge 10 chunkers loaded with. coal, 
to tow them to St. Johnland, reached by a small narrow river, Missi- 
quog, about 10 miles beyond Huntington on Long Island sound. The 
tow was in two tiers of flve chunkers each, upon a bawser of about 
60 or 70 fathoms. Sbe lef t at about 11 P. M. and arrived at tke 
bar of the river at about 4 o'clock the following afternoon. The 
water on the bar is shallow, and the channel shifting, through the 
opération of winds and tides; and the depth of water varies with the 
conditions of the wind and tide. The chunkers drew G feet; the 
tug, 7 feet 2 inches. On arrivai, with the aid of a local pilot, who 
was called in accordance with the usual practice, it was found that 
there was only GJ feet of water at high tide. Huntington was the 
nearest and only safe place to go to, and the tug, after flnding that 
outrance was impossible, turned around to go back to Huntington. 
The wind and sea on the return became such that the chunkers 
of the head tier were flUed with water, and one affcer another were 
sunk, or beached by the tug, before arriving at Huntington. The 
libel is filed to recover damages, alleging unfitness of the tug, in- 
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fendants, and as estopping the plaintiffs from asserting that the 
"foot rest" of the défendants is an infringement of the patent in 
suit, hâve been fuUy examined and carefully considered, but nothing 
lias been shown wbich., in my opinion, amounts to a waiver of the 
complainants' rigbts, or wMcb. precludes them from maintaining 
them in a court of equity. Therefore, it is necessary to dispose of 
this motion upon the other défenses whicb hâve been interposed, and 
thèse are, (1) that the patent is invalid; and (2) that the défendants 
hâve not infringed. Upon both points this motion is supported by 
the decree of the suprême court of the District of Columbia in the 
case of Morrison v. Dental Chair Co., 49 0. G-. 735. That case in- 
volved the same claim as is hère in question, viz. the ninth claim. 
of letters patent No. 369,295, dated August 30, 1887, granted to 
James B. Morrison for "adjustable chairs," as follows: 

"In combinatlon wlth a chair body having a platform or step attached there- 
to, a siipplemental foot rest, and arms, to sustain said rest, pivoted to the 
platform, to swing forward and backward to a limited extont, and interlock- 
ing with said platform in an upright, operative position, when tumed rear- 
ward as well as forward, whereby said arms are adapted to sustain the rest 
in either of tvvo operative positions at différent distances from the chair 
seat." 

This claim was distinctly sustained by the decree to which I hâve 
referred, and, for the purpose of this application, its validity is there- 
by conclusively established. Brush Electric Co. v. Accumulator Co., 
50 Fed. Eep. 833; Cary v. Spring-Bed Co., 27 Fed. Rep. 299; Cary v. 
Manufacturing Co., 24 Fed. Eep. 141. But, if this were otherwise, 
stUl the only new matter set up and insisted upon hère is a patent is- 
sued to C. L. Bauder, April 6, 1842, for a "foot rest" so manifestly dif- 
férent from that of Morrison, and so plainly incapable of accomplish- 
ing its object, that it is obvious, upon inspection, that they do not 
conflict. The suprême court of the District of Columbia also ad- 
judged the défendant in the Morrison Case had infringed this patent 
by the use of an appliance which was substantially the same as that 
of the défendants in the présent case. The infringing device of the 
Chair Company was said by Judge Coxe to be identified with that of 
the patent "by the fact that there are lugs placed upon the frame, 
which are exactly as in the other, for the very purpose of preventing 
the rest from going down to a level with the platform, and for the 
purpose of keeping it in position where it can operate as a foot 
rest." So, also, in speaking of certain devices which had been in- 
troduced to show anticipation, the learned judge, in distinguishing 
them, said : "* * * The rest, when it is turned rearward, instead 
of being used as a rest for the foot, simply folds up flat with the 
body of the chair or platform, and therefore it does not serve the 
purpose of a rest at ail." And, again: "The rest was folded into 
the body of platform, or went down immediately upon it, and was 
not sufficiently elevated from it to be used at ail." It is évident that 
it was not the mère présence of "lugs" which was considered im- 
portant, but the fact that they were présent "for the purpose of 
keeping it [the rest] in position where it can operate as a foot rest;" 
and, although lugs are absent from the contrivance of thèse défend- 
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nnts, yet their purpose is accomplished by simply increasing th.? 
diameter of the foot rest. The end is the same, and the différence 
in means is not substantial; and, therefore, if tliere was infringement 
in the case decided by Judge Coxe, tkere is also infringement in 
this oue. 

I should not be understood as intimating any independent opinion 
upon either of the two questions which were determined by the su- 
prême court of the District of Columbia, but only as holding that, 
because they hâve been determined by that court, and upon sub- 
stantially the same évidence as has been now adduced, they are not 
open for présent considération. 

The motion for a preliminary injunction is granted, and the writ 
may issue accordingly. 



NEW YORK BELTING & PACKING 00. v. GUTTA PERCHA & RUB- 
BER MANUF'G CO. 

(Circuit Court, S. D. New ïork. February 24, 1892.) 

1. Patents rou Inventions— Infringement—Phelimikart Injunction. 

■\\lien it appe.ars that defend.ants hâve kept and offercd lor sale an In- 
Iringing article, it is not unfair to issue a ijreliminary injunction, though 
they profess to hâve no présent intention of contlnumg such sales. 

2. Same. 

Such injunction wlU uot be refused on a suggestion that an Improper 
use may be made thereof by advertising to embarrass défendants in the 
sale of nonîafringing articles, since It must be presumed that the injunc- 
tion was souglit in good faith, and, shoidd the contrary appear, the court 
could recousider its action. 

In Equity. Suit by the J^^ew York Belting & Paclcing Company 
against the Gutta Percha & Rubber Manufacturing Company for 
infringement of design patent No. 11,208, issued May 27, 1879, 
to George Woffenden. The patent was sustained by Judge 
Coxe in New York Belting & Packing Co. v. New Jersey Car Spring 
& Rubber Co., 48 Fed. Rep. 536. Preliminary injunction granted. 

B. F. Lee and Wm. H. L. Lee, for complainant. 
Livingston GifEord, for défendant. 

LACOMBE, Circuit Judge. While I do not think the complain- 
ant has shown the manufacture by the défendants of infringing 
mats of the kind described in the décision of Judge Coxe, it is 
impossible not to escape the conviction that they hâve kept such 
mats in stock, and otïered them for sale. The catalogue which 
they circulated down to some time subséquent to June 1, 1891, 
offering mats of sizes not made by the complainant, seems con- 
clusive on this point. It may be that the défendant has no 
présent intention of continviing such sales, but, in view of the fact 
that there is a flnal décision sustaining the patent, it does not 
seem an unfair exercise of the court's discrétion to secure the 
continuance of that intention by the granting of a preliminary in- 
junction, at least until further order. The défendant cannot com- 
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compétence of th.e master, and négligence in not having a helper, 
and in turning back. No other faults are alleged. 

The proofs do not sustain any of the charges of négligence. The 
Burnett drew somewhat less water than the tugs customarUy em- 
ployed in talcing barges into the Missiquog river. The uncertain- 
ties of entrance there must hâve been well known to ail concerned. 
The practice was to go to the bar and cross it at high tide if there 
was suffîcient water; if not, to return to Huntington. The Bur- 
nett pursued this practice, and cannot be chargea with fault 
if she was navigated with ail reasonable caution and skill in ac- 
cordance with this gênerai practice, unless there were spécial con- 
ditions of wind or weather wliich made a departure from the usual 
course reasonably necessary. At the close of the case it was con- 
tended, that at about 12 o'clock noon, when the tug and tow passed 
Huntington, there was so fresh a wind from the northwest that it 
must hâve been reasonably apparent to the pilot of the tug that 
such a tow of chunkers could not safely be brought back to Hunt- 
ington in case no entrance could be elîected on arrivai at the Missi- 
quog river; and that he was therefore bound to put in at Hunting- 
ton, instead of pursuing the usual practice of going on to try the 
water at St. Johnland. The northwest wind itself would be no 
obstacle to entrance as usual. 

The chunkers hâve a freeboard of only about 20 inches. They 
were plainly unfit to head much sea in the Sound; and if the faults 
stated had been charged in the libel, and I was satisfled upon the 
évidence that there was such unpromising weather at the time of 
passing Huntington that the entire safety of the fleet would dépend 
upon the chance of crossing the bar and getting into the river, I 
should hold the tug blâmable. Bouker v. Smith, 40 Fed. Eep. 839. 
Knowing the uncertainties that attended the entrance to that bar, 
the pilot of the tug would hâve no right to risk the entire safety of 
the chunlcers on the single chance of entrance on arrivai, when 
it was apparent that if he could not cross the bar, he could not ex- 
pect to get back. It was not an uncommon thing for such tows to 
ûnd the water too low, and be obligea to return to Huntington in 
conséquence. 

The évidence on the part of the tug, however, is that there were 
no such indications in the condition of the wind and weather at 
the time of passing Huntington. Some of the libelant's witnesses 
conflrm the testimony for the tug in that respect, and such I am 
satisfied was the fact. No such charge is contained in the libel, and 
this contention appears for the flrst time at the close of the case. 
Ail the faults alleged in the libel being disproved, the libel must 
be dismissed, with costs. 
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THE MONDEGO. 

MONTGOMERY v. PURNESS. 

(District Court, D. Maryland. May 6, 1893.) 

Shipping — Damage to Cakgo — Caïtlb Ship — Defectivk Ventilation— Evi- 
dence. 

ïlie mère fact tliat a very unusual nuinber of cattle died -wtiile in transit 
to Europe, from no appai'ent cause, is not of itsolf suffieient proof of do- 
fective ventilation, as against tlie fact ttiat tlie slùp was providod with so 
many air spaces as to lead ail tlie inspectors and experts to pronounce 
tlie ventilation suffieient, and the further fact that both before and after 
the voyiige she had carried a greater number of cattle witli scarcely any 
moilality. 

In Admiralty. Libel in personam by Lewis E. Montgoinery 
against Christopher Purness to recover damages for losa of cattle 
wLile in transit to Europe. Libel dismissed- 

Sébastian Brown, for libelant. 
John H. Thomas, for respondent. 

MORKIS, District Judge. This is a libel in personam to re- 
cover the value of 118 head of cattle whieh died on the voyage 
while being transported from Baltimore to London on the British 
steamer Mondego. The steamer was put on as one of the Furness 
Line, and under the usual spécial live-stock contract took on board 
for the libelant 495 head of cattle, 184 of which were on the upper 
deck, and 311 were in the between decks. The steamship sailed 
from Baltimore on November 22, 1889, and arrived at London on 
December 9th. The passage was smooth, with light warm winda 
from abaft the ship. There was very unusual mortality among the 
cattle, 114 dying in the between decks and 4 on the upper deck. 
Those which were landed were in fair condition, except, perhaps, 
a little shrinkage in weight. 

The question of fact in issue is as to the ventilation of the be- 
tween decks. The libel charges that the cattle died from want of 
suffieient ventilation for so large a number as 311 head of cattle 
in the between decks. The défense on behalf of the ship is that tho 
ventilation was suffieient, and had been proved ample by the vessel 
carrying a larger number of cattle on a préviens voyage at a warmer 
season of the year, and that thèse cattle died either from inhérent 
disease, or from being overheated and wet when put aboard, or from 
neglect of the cattle men in not attending to them on the voyage, or 
because they were very fat and swill fed, which rendered them 
risky to carry. 

The Mondego was not specially constructed with référence to the 
cattle-carrying trade. She had been a passenger steamer, and 
was altered into a freighter, but she had, when lier hatches were 
not closed, an unusual amount of open hatch space; and the venti- 
lation of her between decks was such as to induce ail the regular 
underwriters' inspectors, and the officiai inspecter of the board of 
agriculture of England, who inspected her after this voya,ge, 
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and with knowledge of the loss of cattle, and of the complaint 
made against her by the libelant, to certify that she was prop- 
erly ventilated to carry cattle between decks. Tlie steamship 
had just made a voyage, sailing from Montréal on October 2, 
1889, for Liverpool, and had carried 326 cattle between decks, 
and a large number of cattle and sheep on the upper deck, 
and lost only one. She afterwards, in August, 1890, carried from 
Montréal to London 306 cattle between decks, with a large cargo 
of cattle and sheep on her upper decks, with no loss. The Mon- 
tréal cattle were smaller and more hardy than libelant's cattle, 
but in the voyage just previous to this voj^age when libelant's 
cattle were carried, there were 25 more of them in the between 
decks. She had the same number of openings into the between 
decks as she had when she carried passengers. She had a small 
fore hatch and a very large main hatch forward. Her after hatch 
was of good size, and there was aft also a large companion way and 
two large skylights, which had ventilated the passengers' state- 
rooms and dining saloon; and besides thèse she had in différent 
parts of her deck three bell ventilators, a grating, two booby 
hatches, and several other air spaces opening into the between 
decks for ventilation. In the large hatches, fore and aft, she had 
four tnrret ventilators, built up eight feet above the upper deck, 
and divided by cross sections extending above the turrets. There 
were thirty port holes, some of which were opened when there 
was no rough sea. 

The passage was calm, and the hatches were never closed. Wind 
sails were put up to force the air down the hatches. The weather 
was warm, with light westerly winds foUowing the ship. One of 
the animais died the flrst night they were on shipboard, and the 
deaths increased until the voyage was half over, when they de- 
creased, but still continued to the end. With so many dead and 
dying animais in the between decks, with the labor entailed by the 
necessity for their removal, with the weather warm and the wind 
astern, we might naturally expect statements that the between 
decks were warm and close, no matter what might hâve b'een 
the cause of the deaths. 

Undoubtedly the gênerai rule is that the shipowner guaranties 
a seaworthy vessel, suitable to carry the particular cargo in such 
weather as may be expected; but in respect to live-stock contracts 
similar to this the most that can be required with regard to the 
ventilation is that it shall be such as is usual, and such as ex- 
périence has demonstrated to be suffîcient. Numbers of witnesses 
for the respondent testify that the means of ventilating the be- 
tween decks of the Mondego were in excess of that in most similar 
cattle-carrying ships. She had no bulkheads, and there was a clear 
sweep on both sides of the engine and boiler spaces Connecting the 
forward and after parts of the ship, which should hâve aided the 
ventilation. She was not expressly built for cattle carrying, and 
was of less width, in proportion to her length, than the more récent 
types of cattle steamers; but thîs was known to the libelant when 
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Le engaged freiglit room for his cattle on her, and he endeavored on 
that ground to obtain some concession in the rate of freight 

The testimony of the cattle men is not very persuasive. They 
testify very generally, and give meager détails of the condition of 
the cattle, and the apparent causes of their dying. The libelant, 
although on board during the voyage, and in charge of his own 
cattle, was not examined, having been, as was stated, prevented 
from attending the hearing. Some of the libelant's witnesses state 
that the cattle were unusually large and fat, and required a foot 
more width of space than average cattle, and that this crowding 
contributed to their injury. But this alleged deflciency of space 
is not a matter for which the ship can be held in fault. The 
fittings are proved to hâve been pi-operly put up, and given the 
space uniformly allovred for cattle, viz. four animais to ten feet, 
an average of two feet six inches to each. The agents of the ship 
were obliged to hâve the fittings ready in anticipation of the ar- 
rivai of the cattle, and there is no proof that they had any notice 
that unusually wide spaces would be required. The libelant, when 
he examined the ship and the fittings before the cattle went 
aboard, expressed no dissatisfaction. 

The ofiicers of the ship and other witnesses for the respondent 
entirely denv any insufificiency of the ventilation. They claim that 
the cattle men neglected the animais, and failed to feed and water 
them properly; that the ship had to wait two days for the arrivai 
of cattle, and they came aboard in a rain, very hot, steaming, and 
exhausted; that they were very fat, apparently swill fed, and con- 
sequently délicate; that, on the voyage, the libelant, finding they 
were not doing well, took them out of their pens, and got them in 
disorder, and made their condition worse, by their falling and ly- 
ing one on top of another. I am not disposed to accord to the offlcers 
of the ship entire candor in some of their testimony, but, after a 
careful considération of ail the testimony, the resuit is that I am 
not satisfied that the neglect of the ship is made out, unless the 
insufSciency of ventilation is to be presumed from the fact 
of the death of the cattle on the voyage. In this case the 
proof shows the number of air spaces was such as to lead ail the 
inspectors and ail the professional experts constantly engaged in 
dealing with such cargoes to say that the ventilation provided 
was sulHcient, and the ship had actually carried safely a larger 
number of cattle between decks on the préviens voyage, and in 
a warmer month ; and it seems to me that under such circumstances 
the proof that the death of the cattle has resulted from want of 
ventilation should be convincing in order to justify the court in 
holding the ship liable, when there are other causes to which the 
loss might be attributed. 

I do not find the allégation of unseaworthiness of the vessel 
established, and therefore dismiss the libel, without discussing the 
validity of the exemptions in the bill of lading, or the question of 
the liability of the respondent, who claims to hâve been merely the 
agent of the owners of tbp steamship, and not individually liable. 
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THE MARION. 

THE HARHY LYNN. 

HODSON V. THE HARÏlY LYNN, 

TACOMA & ROCHE HARBOR LIME CO. v. THE MARION. 

(District Court, D. Wasliington, N. D. Jutte 7, 1893.) 

Nos. 577 and 578. 

1. Collision— Steam and Bail— Lights— Lookouts. 

A schooner sailing at night in Puget sound was stnick by a small steam- 
er, whlch overtooli her on tlie course. Tlie schooner's si de lights wero 
not visible to tlie steamer, her binnacle torch was not lighted, and no 
Sound signal was given, though the schooner's master knew of the 
steamer's approach. The steamer had no lookout except the helmsman. 
Helfi, that both vessefs were tn fault, and the damage should be dlvided. 

2. SAME— LOOKOUTS. 

The rule requiring a lookout admits of no exceptions, on account of 
size, in favor of any craft capable of committing injuries. 

In Admiralty. Libela by John Hodson, master of the schooner 
Marion, against the steam tug Harry Lynn, and by the Tacoma 
& Koche Harbor Lime Company, owner of the Harry Lynn, against 
the schooner Marion, for damages caused by a collision between 
said vessels. Findings that both vessels were in fault, and dam- 
ages divided. 

Hughes, Hastings & Stedman, for the Marion. 
Greene & Turner, for the Harry Lynn. 

HANFOED, District Judge. The Marion, a three-masted 
schooner of 224 tons net tonnage, "with a cargo of about 350,000 
feet of lumber and piles, including her deck load, sailed from Port 
Blakely on the morning of October 25, 1892, bound for Newport, 
in the state of California. With a light northwest wind, her 
progress in Puget sound was slow. At 8 o'clock P. M., October 
26th, she was off Point No Point, at which time she tacked, after 
which, and at about 8:45 P. M., when the collision occurred, she 
stood on her starboard tack, with ail saUs set, steering by the wind, 
and was going through the water at the rate of about half a mile 
per hour, but, with the set of a strong ebb tide, was making con- 
siderably greater headway toward Foui Weather bluff, which bore 
about one point off her starboard bow, with Point No Point bear- 
ing south-southeast and distant about one mile and a half. The 
moon had set, and at the time of the collision, at the place where 
it occurred, the atmosphère was clear, but there was a fog bank 
five or six miles ahead. The other vessel, a propeller of about 
45 tons, left Seattle late in the afternoon, bound for Port Townsend 
and Eoche Harbor, and overtook the Marion, and struck her a 
little forward of her main rigging, about 45 or 50 minutes after 
the Marion had passed Point No Point. After rounding said 
point, the steamer took a position and course which placed her on 
the port side of the Marion, and foUowing her on an intersecting 
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course. The schooner's side lights were placed în her fore rîggîng, 
and were not visible from tlie steamer until toc late to avoid the 
collision. Tliis was so because, until the steamer rounded the 
point, they were obscured by distance, and af terwards, until she was 
less than 200 feet away, she was more than two points abaft the 
schooner's beam. There was a torch at the binnacle, ready for 
use, but it was not lighted, and no warning was given by sound, 
although the master and ail the men on the deck of the Marion 
were aware of the présence of the Harry Lynn, and knew that they 
were being overtaken by her for at least 15 minutes before the 
collision. This neglect fastens responsibUity for the collision up- 
on the schooner. The excuses offered by Capt. Hodson are that 
he supposed that his port side light was visible from the steamer, 
and that it was in fa et seen by her lookout; and that, on account 
of there being so manj' steamers and small craft afloat in Puget 
Sound, it would require constant attention, and be too troublesome 
to give warning to every one of them coming witliin dangerous 
proximity. This last excuse is simply puérile, and merits no 
further comment; and the flrst amounts to an admission of an 
error which would not hâve been committed if the offlcers of the 
Marion had been as observing and prudent as the situation required. 
When the steamer approached within half a mile without hailing, 
they certainly had no reason for supposing that their vessel had 
been seen by those on board of her. 

Collisions usually resuit from mutual faults, and this case is 
no exception. While the schooner failed to give notice of her posi- 
tion, and was not discernible for any considérable distance from 
the steamer on account of the fog bank serving as a background, 
still the latter vessel, being a steam propeller, easy to handle, 
quick to answer her helm, and being the overtaking vessel, ought 
to hâve kept clear of the Marion, and, in my opinion, could hâve 
done so, if there had been ordinary vigilance and skill in managing 
her. The fault on her part lies in the fact that she had at that 
time no lookout, except the helmsman, who was too much diverted 
by giving attention to the wheel and compass to make out the 
schooner as soon as she ought to hâve been discovered; the at- 
tention of the master, just préviens to the collision, being directed 
to the comfort of a sick passenger. 

There is no exception to the rule requiring a lookout in favor 
of craft capable of committing injuries, on account of size. Vessels 
of the class of the Harry Lynn must be held accountable for in- 
jurions collisions resulting fi'om neglect to observe established 
rules of navigation. The damages will be divided, and the cases 
will be referred to a commissioner to ascertain and report the 
amount sustained by each vessel. 



PHINIZY V. AUGUSTA & K. E. CO. 273 

PHINIZY et aL v. AUGUSTA & K. R. 00. et aL 

(Circuit Court, D. South Carolina. May 16, 1893.) 

1. FederaIj Courts — Jurtsdiction — Citizenship — Recetveks. 

A certain railroad company liad been incorporated both in Georgia and 
South Carolina. The United States circuit court o( the former state had 
appointed a receiver, and an ancillary bill was filed In tlie latter state 
to hâve his authority extended over tlie property of the company therein. 
The complainant in the bill was a citizen of Georgia. Other citlzens of 
Georgia were parties to the bill, which was the counterpart of the one 
originaUy filed, but no relief was asked agalnst them. Hdd, that the con- 
troversy was between citizens of difCerent states, and the circuit court 
has jurisdictlon. 

S. Samb— Recbivers— Appoimtment— CoMiTY. 

The same receiver was appointed by the South Carolina court, on prin- 
ciples of comity. Afterwards the trustées under a mortgage to secure 
bonds issued by the railroad company flled a bill for the appointment of 
a receiver, and for foreclosure of the mortgage. It wtxa shown that the 
Georgia court appointed its receiver at the instance of another com- 
pany that controlled the stocli of the présent défendant, to further the 
Interests of the dominant company's System, and not in the interest of 
creditors; and, further, that that court had since held that its action in 
the premises was unauthorized. Hdd, that xmder thèse clrcumstances 
a new receiver should be appointed, who can represent ail interests, and 
whose position would be unassailable. 

3. Same— Parties. 

It is not necessary that the original receiver should be made a party to 
such bill, for he is an offlcer of the court, and already within its jurisdic- 
tion and control. Nor is another corporation, agamst which charges are 
made, a necessary party, where no relief is asked against It 

4. MORTGAGES — RiGHTS DP MORTGAGEES — EqUITY. 

Though the mortgage provides that the trustées, after default, and upon 
pétition of the owners of a certain amount of the bonds, may take pos- 
session of and manage the road, or sell it, at their option, this does not 
affect their rights, as légal owners of the mortgage, to go into a court of 
equity after default, and ask the appointment of a receiver, and foreclo- 
sure of the mortgage, without waiting for any action on the part of the 
bondholders. 

5. Fédéral Courts— Jckisdiction— Citizenship— Corporations. 

For the purpose of determining the jurisdiction of the circuit courts 
of the United States, a corporation chartered by several states must, 
when sued in either state, be treated as a citizen of that state alone, with- 
out regard to where it has its principal place of business. 

In Equity. Bill to foreclose a mortgage, and for the appoint- 
ment of a receiver. 

W. K. Miller and W. G. Charlton, for complainants. 
Lawton & Cunningham, Mitchell & Smith, and H. B. Tompkins, 
for défendants. 

SIMONTOîT, District Judge. The bill was flled by Charles H. 
Phinizy and Alfred Baker, trustées, against the Augusta & Knox- 
ville Eailroad Company and the Port Eoyal & Western Carolina 
Eailway Company, for foreclosure of mortgage, praying the ap- 
pointment of a receiver. 

The Augusta & Knoxville Eailroad Company, whose road extend- 
ed from Augusta, in the state of Georgia, to Greenwood, in the state 
v.56F.no.6— 18 
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of South. Carolina, — a distance of nearly 70 miles, — was incorporated 
under acts of ossembly of the state of South Carolina. It was also 
incorporated under an act of assembly of the state of G-eorgia. On 
the Ist of July, 1880, this company executed and delivered a mort- 
gage of ail of its property, tolls, and income unto William A. Wal- 
ton, who is now dead, and the présent complainants, as trustées, 
to secure an issue of |650,000 coupon bonds, bearing interest at 
the rate of 7 per centum per annum. A provision is inserted in 
the mortgage that, in case interest shall remain unpaid on said 
bonds for tliree months after the same may become due, each. and 
every bond shall become due and payable, and tbe trustées are em- 
powered, upon application by holders of |50,000 of said bonds, and 
it is made their duty, to enter upon and take possession of the mort- 
gaged property, and manage the same, with the option of selling 
the same, on 60 days' notice, at sale for cash. After the exécution 
of this mortgage, and the issue of the bonds thereunder, the Augusta, 
& Knoxville Railroad Company Consolidated with three other roads, 
ail meeting at its terminus at Greenwood. Thèse were the roads 
from Greenwood to Spartanburg, the road leading from Greenwood 
to Laurens, and thence to Greenville, S. C, and the Savannah. Val- 
ley Eailroad Company, from Greenwood to Andersen, S. C. The 
consolidation was effected under sections 1425-1428 of the General 
Statutes of the state of South Carolina. The name adopted by 
the Consolidated companies was the Port Royal & Western Carolina 
Railway Company. 

By virtue of thèse sections of th.e statute law of South. Carolina, 
ail the property and rights of property and franchises of each ojÉ 
thèse corporations were transferred to and vested in the new corpo- 
ration, with this proviso : 

"That ail rights of creditors, and ail liens upon the property of said cor- 
porations, shall be preserved unimpaired, and the respective corporations may 
be deemed to continue in existence to préserve the same; and ail debts, 
liabilitiea, and dulies of eirher of said companies shall thenceforward attaeli 
to said new corporation, and be enforced against it, to the same extent as If 
said debts, liabiiities, and dnties had been incurred or contracted by It" 

Thenceforward the existence of the Augusta & Knoxville Rail- 
road Company became and was merged in, and became an intégral 
part of, the Port Royal & Western Carolina Railway Company, and, 
except for the purposes set out in the proviso, it ceased to be a 
corporation. After this consolidation the Port Royal & Western 
Carolina, the whole, or certainly a majority, of whose capital stock 
was owned by the Central Railroad & Banking Company of Geor- 
gia, and was so under the control of that company, became a part 
of the Central Railroad System; and by proceedings had in the 
circuit court of the United States for the southern district of Geor- 
gia, eastem division, in a cause of Rowena Clark et al. v. The Cen- 
tral Railroad & Banking Company et al., and in a certain other 
cause of The Central Railroad & Banking Company v. The Farmers' 
Loan & Trust Company et al., was placed in the hands of receivers 
and eventually in the hands of one receiver, H. M. Corner, Esq., 
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wlio was président of tlie dominant company, After tlie appoint- 
ment of Mr. Oomer, proceedings were filed in tliis district in tlie 
name of The Central Eailroad & Banking Company t. The Farmers' 
Loan & Trust Company, ancillary in character, praying the exten- 
sion of the authority of this receiver over that part of the Port 
Royal & Western Carolina Railway Company in South Carolina. 
Eecognizing and foUowing the comity exercised between courts of 
the United States, this court adopted and ratiiied the appoiutment 
of Mr. Corner. 

It is stated in the bill under investigation, and it was insisted 
upon in argument, that this appointment of Mr. Comer was coram 
non judice, being without and beyond the jurisdiction of this court. 
The bill, as filed in this district, was a counterpart of that filed in 
Georgia, presumably to demonstrate its purpose as an ancillary 
bilL Named in it were several parties défendant, citizens of the 
state of Georgia, of which the complainant was also a citizen. But 
the whole scope and purpose of the bUl was the appointment of a 
receiver for the Port Eoyal & Western Carolina Eailway Company. 
No relief was prayed, and no controversy, claim, demand, or interest 
with any Georgia corporation was made, shown, or suggested. 
With this prayer alone, and with the Port Eoyal & Western Carolina 
Railway Company, this court dealt. And treating everthing else in 
the bill as surplusage, disregarding and ignoring the same, it took 
jurisdiction, as between a corporation organized under the law of 
Georgia and this Port Eoyal & Western Carolina Eailway Com- 
pany, organized under the laws of South Carolina, decreed as be- 
tween them, and appointed a receiver. There can be no doubt as 
to its jurisdiction to make this decree, and none as to the validity 
of this appointment of H. M. Comer as receiver. But this appoint- 
ment was as auxiliary to, and solely because of, the appointment 
made in the circuit court of the southern district of Georgia; and 
if, for any reason, of comity or otherwise, it should seem best to 
this court to revoke this appointment, it can and will be done. De- 
fault having been made in the payment of interest coupons on bonds 
of the Augusta & Knoxville Eailroad Company, the duties of the 
surviving trustées became active. Instead of exercising, or wait- 
ing to be called upon to exercise, the powers conferred upon them 
in the mortgage, they hâve corne into this court and hâve filed their 
bill, praying foreclosure of this mortgage, and for the appointment 
of a receiver. To this bill they made the Augusta & Knoxville 
Eailroad Company and the Port Eoyal & Western Carolina Eail- 
way Company parties, claiming that, under the proviso of the sec- 
tion of the General Statutes of South Carolina above quoted, their 
claim and lien hâve been enlarged and extended over ail the prop- 
erty of the last-mentioned railway company, and including it and 
its property in the prayer for a receiver. At the hearing the bill 
was so amended as to make the Central Trust Company of New 
York a party défendant. This company holds the majority of an 
issue of first mortgage bonds of the Port Eoyal & Western Carolina 
Eailway Company, covering its entire property, including that con- 
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tributed by the Augusta & Knoxville Eailroad Company. When 
this last amendment was made tke Central Trust Company of New 
York entered a spécial appearanee for the purpose of flling an objec- 
tion in the nature of a plea to the jurisdiction. Tliis is of a two- 
fold character: 

1. That tbe complainants are citizens of the state of Georgia, 
and that the défendants the railroad and the railway company, 
are corporations both of Georgia and South Carolina. That the 
headquarters and principal place of business of each of them are 
in Augusta, Ga., and so this court cannot entertain jurisdiction. 
This plea is overruled. By a long Une of décisions, the suprême 
court hâve established the doctrine that the citizenship of a 
corporation is not determined or affected by the place or places 
where it does business. This is determined by its act of incorpora- 
tion, and it is a citizen of the state to which it owes its life, and of 
none other. Shaw t. Mining Co., 145 U. S. 449, 12 Sup. Ot. Kep. 
935. Mr. Morawitz, in his work on Corporations, (section 996,) 
sums up the law thus: 

'•A eoi-poration chartered by several states may, by the use of a fiction, 
be regarded as a distinct corporation in eacli state, within tlie purpose and 
moanini? of tïie partlcuUir laws by wiiich it may be effectcd. Thus it may 
be treated in eaeb state as a citizen of that state only, in determinhig the ju- 
risdiction of the fédéral courts." 

In section 999 he states it more accurately: 

"I'"or the purpose of determining tlie jurisdiction of the circuit court of 
the United States, a corporation chartered by sevcral states must, when sued 
in elther state, be treated as a citizen of that state alone." 

He quotes Railway Co. v. Whitton, 13 Wall. 283, and a number of 
other cases, which justifv him. And in Nashua & L. E. Corp. 
V. Boston & L. R. Corp., 136 U. S. 356, 10 Sup. Ct. Eep. 1004, the 
sanie doctrine is laid down. 

2. The other objection is this: The bill abouuds with alléga- 
tions as to the invalidity of the ownership by the Central Eailroad 
& Banking Company of the stocks and bonds of this company, 
and with charges as to the invalidity of the appointment of H. M. 
Comer as receiver; that thèse are necessary parties; and that, if they 
be made parties, being citizens of the same state with the com- 
plainants, this court must lose jurisdiction. It is true that charges 
are made in the bill of the character stated against the Central 
Railroad & Banking Company, but no controversy whatever is 
stated between that company and the complainants, and no sort 
of relief asked by them against the Central Eailroad & Banking 
Company, and no right whatsoever to any relief shown- No order 
or decree made under thèse pleadings can affect in any way the 
Central Eailroad & Banking Company. AU that is said is said 
arguendo, and may be stricken from the bill as surplusage, or 
perhaps as evidentiary matter only, without affecting the main 
scope of the bill. Were an amendment offered to make this 
company a défendant, and were such an amendment by any chance 
granted, a motion to dismiss the new défendant would at once be 
in order. With regard to Mr. Comer, he is the hand and repre- 
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sentative of the court. His présence is in the court, and Le is 
recognized hère. Charges made against him are charges against an 
offlcer already within the jurisdiction and control of the court. 
It would be a matter of supererogation to make him a party. 
This objection is overruled. 

One other objection has been made at the hearing which must 
be noticed. It is said that the complainants dérive ail their 
powers from the trust deed bj way of mortgage; that they are 
limited by this deed, and that the trust is to be strictly construed; 
that this deed limits their action by the request of holders of 
.^50,000 worth of bonds, both in taking possession of and in selling 
the property; and that the property in which alone they hâve an 
interest is the road from Augusta to Greenwood. So their bill 
is itself demurrable, and their prayer for a receiver over ail the 
property of the Port Royal & Western Carolina Kailway Company 
is preposterous. If the trustées assume to act, relying only upon 
the powers contained in the mortgage, they must show that the 
terms of the power hâve been strictly complied with. But they 
are the holders of the légal estate in this mortgage, — the mort- 
gagees in trust for bondholders. They represent the bondholders 
in ail litigation, and they cannot be ousted from this représenta- 
tion except upon some showing of misfeasance. They hâve the 
same right as any other suitor to come in and ask the aid of the 
court, and this simply because they are légal owners of the mort- 
gage. A tmstee can always come into court of equity for aid or 
instruction in conserving his trust. And, if the view presented 
by the counsel for complainant has the shadow of reason for it, 
that by the terms of the sections of the General Statutes of South 
Carolina, above quoted, not only the liability upon thèse bonds 
has been assumed by the Consolidated company, but that also the 
terms of their mortgage hâve been so enlarged and extended by 
this act as to bring ail the property of the Consolidated company 
within them, they hâve the unquestionable right to submit 
this question to the court, and to its décision thereon. See Kerri- 
son V. Stewart, 93 U. S. 160; Shaw v. Bailroad Co., 100 U. S. 605. 

The case comes up upon the return to the rule to show cause 
why a receiver be not appointed, issued when the bill was flled. 
The return admits and conflrms the allégations of the bill as to 
the insolvency of the Port Royal & Western Carolina Railway Com- 
pany, and of that of the Augusta & Knoxville Railroad Company. 
It allèges, however, that this property is already in the hands of 
a receiver appointed by this court, and that no further appointment 
is necessary. It is true that the property is now in the hands 
of Mr. Corner, appointed receiver. This appointment, however, 
was made in proceedings filed by the Central Railroad & Banking 
Company, in order to maintain its System, and to subserve the 
interests of itself, and perhaps other stockholders. The présent 
proceedings are instituted by creditors who seek protection of their 
interests as superior to those of any stockholder. They pray fore- 
closure of their mortgage and the sale conséquent thereon. The 
scope and purpose of thèse proceedings are vastly différent from that 
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of the bill under wMch Mr. CJomer was appointed. That biU 
sougM to préserve the status quo. Ttiese proceedings seek its 
destruction. The rights and equities of creditors — ^mortgage credit- 
ors especially — are paramount to those of stockholders. Besidea 
this, Mr. Corner was appointed receiver solely for the reason tliat 
he had been appointed in the southem district of Georgia, and 
to gire full scope to the decree of that court. He was appointed 
at the same time receiver of the Port Royal & Augusta Railway 
Company. Thèse two raiiways in South Oarolina occupy precisely 
the same relations with the Central Ilailroad & Banking Company, 
and were both parties défendant in the Georgia case. Tlie circuit 
court for the southern district of Georgia bas recently reconsidered 
its action in appointing a receiver for the Port Royal & Augusta 
Railway Company, declaring such action unauthorized. There can 
be no doubt that the case of the Port Royal & Western Carolina 
Railway Company is on ail fours with that of the Port Royal & 
Augusta Railway Company. If the order was coram non judice 
as to one company, it must be so as to the other. Under thèse 
circumstances, there can be no hésitation in now making the ap- 
pointment of a receiver who can represent ail interests and whose 
position will be unassaUable. 

Counsel hâve asked to be heard as to a proper person to be ap- 
pointed receiver. Let this hearing be had at an early day. 

On the day upon which this case was heard a biïl was flied in 
this court — 8th May, 1893 — ^praying foreclosure of a mortgage on 
the property and assets of the Port Royal & Western Carolina Rail- 
way Company, and for the appointment of a receiver. The com- 
plainant is the Central Trust Company of New York, the railway 
company being the sole défendant. The coraplainant is the holder 
in trust of the majority of an issue of $2,500,000, bonds of the rail- 
way company, secured by a mortgage of its entire property, toUs, 
and income. It is junior in lien to the mortgage of the Augusta 
& Knoxville Railroad Company. As this last-named company has 
been merged in the Port Royal & Western Carolina Railway, and 
its business is inséparable from that of the last-named company, 
the receiver appointed must bave charge of the entire road, and this 
whether the contention of the présent complainants as to the 
effect of the proviso of the General Statutes on their mortgage be 
Sound or not. The sélection of a receiver will therefore be made 
after hearing counsel in both cases. 



AMERICAN MORTGAGE CO. OF SGOTLAND, TJmltod, v. O'HARRA et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 8, 1893.) 

No. 51. 

1. EqTJITT— MiSTAKE— BONA FiDK PURCHASERS— EviDBNCE. 

A mortgage was by mistake executod as covering the northwest quarter 
of a certain section, whlch the mortgagors did not own, when it was In- 
teuded to cover the Southwest quarter, whlch tliey did own. When the 
Dilstalie was brought to the knowledge of the parties, the agent who 
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had negotlated the loan procured a conveyance of the southwest section 
to hiniself, and he then conveyed to one li. The mortgagee filed a bill 
to correct the mistake, and to foreclose as to the southwest section, and 
made ail the parties, including U., défendants. 11. answered under oath 
that he had no notice of the alleged fraud; that his attomey had exam- 
Ined the tltle, and rcported it clcar; and that he paid a valuable con- 
sidération for the land. Held, that complainant must overcome the an- 
swer by the testimony of tvvo witnesses, or of one witness and corroborat- 
ing circumstances; and mère prooî of suspicions circumstances lu connec- 
tion wlth the sale to II. will not entitle him to the relief sought. 
8. Samb. 

The fact that a subséquent grantee of R. had notice of the mistake 
would not avail to re-establish the mortgagee's equity against the land 
in such grantee's hands unless the latter was also shown to be a party 
to the original fraud. 

Appeal from the Circuit Court of the United States for the 
District of Oregon. 

In Equity. This was a suit by the American Mortgage Com- 
pany of Scotland, Limited, against Erven O'Harra and others. 
There was a decree for défendants, and complainant appeals. lAi- 
firmed. 

Zera Snow, for appellant 
Henry Ach, for appellees. 

Before McKENNA, Circuit Judge, and HAWLEY and MOK- 
ROW, District Judges. 

MORROW, District Judge. This is a suit in equity, brought 
in the United States circuit court for the district of Oregon, De- 
cember 16, 1885, to rectify a mistake in a mortgage executed by 
Erven O'Harra and Julia O'Harra to the American Mortgage Com- 
pany of Scotland, April 21, 1883, to secure the payment of a note 
for the principal sum of |1,000, and four interest notes, aggregat- 
ing $332.80, and for a decree of foreclosure and sale of the property 
intended to be mortgaged to pay the indebtedness due the mort- 
gagee. The property intended to be mortgaged was land owned 
by the O'Harras near Pendleton, in Umatilla county. Or., described 
as the S. W. J of section 2, in township 4 N., range 32 E. of the 
Willamette meridian, containing 160 acres. The land erroneously 
described in the mortgage was the N. W. i of the same section, 
township, and range, which the mortgagors did not own, and which 
was so described by mistake. The author of the mistake is not 
disclosed, but neither of the parties to the mortgage knew of the 
error at the time of the exécution of that instrument. One J. H. 
Cavanagh transacted the business between the parties as the agent 
or correspondent of the American Mortgage Company, and he ap- 
pcars to hâve acted also for the O'Harras. The défendant D. K. 
Smith, residing at Pendleton, the county seat of Umatilla county. 
Or., had something to do with the transaction as the manager of 
Cavanagh's business. The mistake in the mortgage was dis- 
covered some time after its exécution by Wirt Minor, a lawyer, 
and E. W. Farrow, an abstractor, while they were engaged in ex- 
ami ning the records of Umatilla county. Farrow informed Cava- 
nagh of the mistake in the présence of Smith. Minor notifled 
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O'Harra of tlie error, who said he would make it riglit. Minor 
also informed Smith of the mistake, under tlie impression that the 
latter was the agent of the mortgage company in the transaction. 
Smith stated that he would hâve the mistake corrected, but, in- 
stead of doing so, he took advantage of his information to secure 
a transfer of the land from the O'Harras to himself through nego- 
tiations carried on by the défendant Thompson, who was to take 
the land and assume the payment of the mortgage. The land was, 
however, conveyed directly to Smith, although O'Harra supposed 
he was making the conveyance to Thompson. The deed from the 
O'Harras to Smith was executed September 20, 1884, and recorded 
on the same day. Two days after, or on September 22, 1884, Smith 
conveyed the land to the défendant Thomas F. Rourke. The con- 
sidération named in the deed was $3,000. Eourke had this title 
when the présent action was commenced by the complainant in 
Deeember, 1885, against Erven O'Harra and Julia O'Harra, his 
wife, D. K. Smith, Thomas F. Rourke, and Lillian C. Rourke, his 
wife. June 18, 1887, the Ronrkes conveyed the land to the de- 
fendant Christiana Cheeley, and on July 29, 1889, the complainant 
filed a supplemental bill, making Oliver Cheeley, Christiana Chee- 
ley, and Thomas Thompson also parties défendants. 

In ail cases of mistake in written instruments courts of equity 
wUl interefere as between the original parties or those claiming 
under them in privity, such as personal représentatives, heirs, 
devisees, legatees, assignées, voluntary grantees, or judgment cred- 
itors, or purchasers from them with notice of the facts; but as 
against bona flde purchasers for a valuable considération without 
notice courts of equity will grant no relief, because they hâve at 
least an equal equity to the protection of the court. 1 Story, Eq. 
Jur. par. 165. The défendant D. K. Smith took the deed of Sep- 
tember 20, 1884, from the O'Harras, with notice of the mistake 
in the mortgage, and knowing that it was intended by them to 
subject the land described in the deed to the payment of the mort- 
gage; but the question hère relates to the title of the land as it 
stood at the date of the commencement of this action, when it was 
held by Thomas F. Rourke. The bill charged that Rourke had 
notice of the mistake in the mortgage, and that the conveyance 
of the land to him by Smith was fraudulent, and made without 
value or considération. The bill did not waive an answer under 
oath, and accordingly Eourke and his wife answered the alléga- 
tion of the bill denying that they had notice or knowledge of the 
facts therein alleged. The answer further allèges that the défend- 
ant Rourke purchased the land in good faith and for a valuable 
considération, and that prior to the execiition and delivery of the 
deed by Smith to Rourke, and the payment of the purchase price, 
the défendant caused the records of conveyances and mortgages of 
Umatilla county to be examined by a compétent attorney, and that 
no lien or incumbrance was found to exist upon the records against 
the land; and that, acting upon the faith of such examination and 
record, the défendant purchased the premises, and paid for the 
same, without any knowledge or notice of the existence of com- 
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plaînant's mortgage, or alleged error tliereiii, or alleged interest 
in or claim or lien upon thé land. TMs answer was verifled by 
the oath of the défendant Rourke, and was responsive to the alléga- 
tions of the bill, and the rule of equity practice requires that such 
an answer must be overcome by the satisfactory évidence of two 
witnesses, or of one witness corroborated by circumstances which 
are équivalent in weight to another, before the complainant can be 
granted the relief prayed for in the bill. We fail to find such évi- 
dence in the record. There are some suspicious circumstances con- 
nected with the transaction, — such, for instance, as the conduct of 
the attorneys who examined the title and drew up the deed for 
Eourke; the contradiction between the allégations of the answer 
and the testimony of the défendant as to the amount paid for the 
land, and the sums for which two notes were given for deferred 
payments; the fact that Eourke had other business relations with 
Smith, and that the two were frequently seen together about the 
time Rourke purchased the land from Smith foUowing closely after 
the transfer of the title by deed from O'Harra to Smith, — but thèse 
circumstances are not sufflcient to overcome the positive évidence 
in favor of the integrity of the transaction so far as they relate 
to the title acquired by the défendant Rourke. Morrison v. Durr, 
122 U. S. 518, 7 Sup. Ct. Rep. 1215. 

In this view of the case it will not be necessary to détermine 
whether the Cheeleys had notice of the mistake in the mortgage, 
or how far they are bound by the constructive notice arising out 
of the pendency of this action. It is sufflcient for the présent pur- 
pose to say that their grantors, being innocent purchasers for a 
valuable considération, notice to the Cheeleys would not be avail- 
able to re-establish complainant's equity as against the land in 
their hands, unless it was also shown that they were parties to the 
original fraud; and this bas not been done. 1 Story, Eq. Jur. par. 
409; 2 Pom. Eq. Jur. par. 754; Mills v. Smith, 8 Wall. 27--32; Com- 
mission V. Clark, 94 U. S. 278--286; Dorsey v. McFarland, 7 Cal. 
342-346; Allison v. Hagan, 12 Nev. 38-55. 

The decree is affirmed. 



HARPER et al. v. NATIONAL LIFE INS. CO. OF MONTPELIER. 
(Circuit Court of Appeals, TMrd Circuit. June 6, 1893.) 

. PriNCIPAI, and SlIRETY — ReI/EASE OF SORBTY. 

The officiai bond of a life Insurauce agent was condltioned to be void 
If he should pay over, "wlien and as required by sald company," aU com- 
missions arising to Mm In excess of $250 per month, the purpose being 
to discharge a loan made to him. HM, that the omission of the com- 
pany to require the application of tbis exoess of commissions to the dis- 
charge of the debt did not release the surettes. 

!. SAME. 

Nor were the sureties exonerated by a change, not to the détriment of 
tlio agent, in the rate of commissions allowed on new business, when tliere 
was no stipulation in the bond, or the original agreement between the 
agent and the company, that the commissions should remain flxed and 
unaltcred. 
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8. Attornet and CTjIent— Authority to Bind Client to a Comphomise. 

An attomey employed by a principal to prosecute Us agent on a crim- 
inal charge for misappropriation of moneys has no authority to compro- 
mise the same by recelving a cash payment, and agreelng to an extension 
al time as to the balance due; and where the principal, on leamlng of the 
transaction, promptly répudiâtes the compromise, and tenders back the 
money, the compromise agreement is a nullity. 
4. Same— lÎEPtJDiATiON by Client — Tbndbr Back of Money. 

In such case the efflcacy of the répudiation is not Impaired by the fact 
that the money is tendered back in the fonn of a certlfled bank check, 
instead of In legal-teuder money. 
6. Principal and Surbty— Relbasb of Suret y. 

In such case the transaction caimot operate to release the sureties on the 
agent's bond because of the attempted extension of time. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. Affirmed. 

M. Hampton Todd, (W. B. Broomall, on the hrief,) for plaintiffs 
In error. 
Lincoln L. Eyres and John Gr. Johnson, for défendant in error. 

Before AOHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

WALES, District Judge. This was an action brought in the 
circuit court of the United States for the eastern district of Penn- 
sylvania against Alexander Harper and Benjamin W. Blakeley, 
as sureties of William V. Harper, on their joint and several bond 
for the pénal sum of |20,000, dated November 19, 1888, and given 
to the National Life Insurance Company of Montpelier, Vt. The 
récitals and condition of the bond are as foUows : 

"W'hereas, in and by a certain agreement in writing by and between the 
said National Life Insurance Company and said William V. Harper, bearing 
date the 28th day of July, 1S88, said Harper was appointed the gênerai agent 
of said Company for the States of Marylaud, Virginia, Delaware, and the Dis- 
trict of Columbia, and did agrée to perform, as such gênerai agent for sald 
Company, certain duties in the said agreement specified; and whereas, the 
said National Life Insurance Company is also about to advance the sum of 
fiftt^en thousand dollars as a spécial loan to the said William V. Harper, at 
the request of ail the parties hereto, and upon bis promissory note for that 
amount, dated November 19, 1888: Now, the condition of this obligation 
is such that If sald Harper shaU and do well and truly comply with aU tho 
terms, conditions, and covenants contained in sald agreement on the part 
of said Harper to be kept, doue, and perfoi-med, and sliall account for and pay 
over to said company, when and as required by said Company, ail commis- 
sions arising to him, the said Hai-per, under said contract, save only the sum 
of two hundred and fifty ($250) per month, and shall also pay over, when and 
as received by him, tlie whole renewal Intorest due sald Harper by the 
Equitable Life Assurance Society of the United States, (it being expressly 
guarnntied and agreed by said Harper that the money so paid over by him 
in each month shall not be less than the sum of five hundred [500] dollars,) 
and sliall also pay, or cause to be paid, to said company, ail balance of in- 
debtedness tliat n'ay be due and owing to said company by said Harper upon 
any termination of said above-recited agreement, or upon said promissory 
note of fifteen thousand dollars as hereinabove recited, or for any other in- 
debtedness between said parties, and shall and wlll in ail respects save, in- 
demnify, and hold harmless said company of, from, and against any and ail 
loss, cost, damage, or expense by reason or on account of any default or fail- 
ure on the part of said Harper so fully to perform ail the conditions hereof 
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withont fraiid or furtlior delay, then thls obligation to be void; otherwlse, 
to be and remain in full force and effect." 

At the trial it was proved that William V. Harper, the principal 
in the bond, had become indebted to tbe insurance company, on 
a shortage in his accounts as its agent, and the nonpayment of his 
proniissorv note, in a sum of not less than |30,000. TMs indebt- 
edness was not denied, but the sureties claimed that they were 
not liable for the default of their principal because of certain aets 
done by the insurance company, without their consent, subséquent 
to the date of the bond — First, in changing the rates of commis- 
sion to be aUowed to William V. Harper, as provided for in the 
agreement of July 28, 1888; second, in giving an extension of 
time to the said Harper for the payment of his indebtedness to the 
company. The learned judge of the circuit court charged the jury 
that the évidence did not sustain either branch of the défense, and 
instructed them to find a verdict for the plaintiff. Eleven assign- 
ments of error bave been filed, but ail of them may be substan- 
tially embraced in two, which will be noticed in their order. 

On April 6, 1889, a supplemental agreement was entered into 
by the insurance company and William V. Harper, by which certain 
changes were made in the rates of commissions to be allowed him 
"on ail new business, and its renewals, written on and after April 
15, 1889." The average resuit of thèse changes was rather favor- 
able to the agent, unless the new business should be limited to a 
partieular subclass of life policies. It was contended on behalf 
of the sureties that any change in the agent's compensation, made 
without their consent, discharged them; and a fortiori would 
they be entitled to their discharge if the effect of the change in- 
creased their risk. In support of this proposition it was argued 
that as ail the commissions allowed to Harper, over and above |250 
per month, were to be paid over to the company in réduction of his 
note, any change in the rates, by which the amount of the commis- 
sions would be reduced, would increase the balance of his indebt- 
edness, and thus increase the risk of his sureties. It is true that 
under the original agreement between the company and their agent 
the former reserved the right to offset against his commissions 
any debt due or owing to them from him, but there is nothing in 
the agreement, or in the conditions of the bond, which can be con- 
strued to mean that the company was obliged to compel the appro- 
priation of the agent's commissions to the payment of his debt. 
It was optional with the company to make such appropriation or 
not, but it was the duty of the agent to pay over the excess of the 
commissions "when and as required by said company." The 
amount of commissions earned by the agent, whether large or small, 
would dépend on his industry in soliciting and obtaining premi- 
ums on policies of insurance; but he was at aU times bound by 
his agreement, and by the conditions of the bond, to account for 
the premiums, and to pay the loan of $15,000. The omission or 
neglect of the company to require its agent to pay over the excess 
of his commissions did not deprive it of the right to compel him to 
account for the premiums, and to pay the balance of his indebted- 
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ness, nor does such omission or neglect exonerate his sureties. 
There is no stipulation in the original agreement, or in the bond, 
that the agent's compensation should remain flxed and unaltered. 
Commissions were allowed to him in the place of a stated salary, 
in order to stimulate his services in soliciting business for his em- 
ployer. The condition in the bond that he should comply with 
ail the terms and covenants in the recited agreement, and the fur- 
ther condition that he should pay ail balance of indebtedness, are 
separate and distinct conditions; and neither of thèse conditions 
was intended to be govemed or affected by the rates of compensation 
allowed to him at the date of the bond, or afterwards. 

The obligation of a surety is supposed to be a gratuitous one, 
in conséquence of which he has been held liable on his bond only 
when its terms hâve remained inviolate. If there has been a ma- 
terial change in the contract of suretyship tlie surety will be re- 
leased; but, as it was pertinently said, in U. S. v. Hodge, 6 How. 
283, "the principle on which sureties are released is not a mère 
shadow, without substance. It is founded upon a restriction of 
the rights of the sureties, by which they are supposed to be injured." 
In Benjamin v. Hillard, 23 How. 105, the court said that in order 
to discharge a surety there must be another contract substituted 
for the original contract, or some altération in a point so material 
in effect as to make a new contract, without the surety's consent. 

As to the effect produced by a change in the compensation of the 
principal in a surety bond, the rule is thus stated in Brandt, Sur. 
§341: 

"W liere the compensation wliich shall be paid the principal in the employ- 
ment is not part of the contract of the surety for liis good behavior thorein, 
a change in the amount of such compensation, wliicli does not change tlie 
duties of the principal, nor vary the risk of the surety, does not gonerally 
discharge the surety." 

An instructive illustration of this rule is found in Insurance Go. 
V. Sedgwick, 110 Mass. 163. There the Insurance company had ap- 
pointed an agent, to be paid by certain commissions, with a guar- 
anty by the company that the commissions should amount to a 
speciiied sum monthly. The agent gave bond for the faitliful per- 
formance of his duties. The sureties on the bond knew of the terms 
of the appointment of their principal when they became bound- 
Subsequently the agent and the company agreed that the agent 
should receive increased commissions, but give up ail claim on the 
guaranty. It was held that the sureties were not thereby dis- 
charged. The new agreement did not affect the identity of the 
office, nor the duties of the agent. He was not an agent, at a flxed 
salary, either before or after the new agreement, and there was 
nothing in the bond, or in the letter of appointment, importing that 
the guaranty as to the amount of commissions should prevent the 
company from withdrawing from the contract of guaranty if it 
proved burdensome. The effect of the change was therefore to 
continue the same appointment, requiring the same duties as be- 
fore, but at what might prove a redueed compensation, or an in- 
creased one, according to the amount of business done. There was 
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no évidence that tlie change as to rémunération subjected the sure- 
ttes to any greater or other risk than they intended to assume. 
in Frank v. Edwards, 8 Exch. 214, where tke salary of an officer 
had been reduced, the court refused to discharge his sureties 
on the ground that, if the sureties had considered the amount of 
the salary to be an essential ingrédient in the contract, they should 
hâve had a stipulation inserted in the condition of the bond that 
they would be liable only so long as the officer was continued at 
the same salary. Applying thèse principles to the évidence in the 
présent case, it is clear that there was no error in the instruction 
given to the jury, that the supplemental agreement of April 6, 1889, 
did not discharge the sureties. 

The second branch of the défense rests on the assumption that 
the insurance company gave further time to W. V. Harper for the 
payment of his indebtedness to them. The évidence in support 
of this claim is that, in the summer of 1891, the insurance company 
had informed Lincoln L. Eyre, Esq., an attorney at law residing 
in Philadelphia, who had gênerai charge of their légal business in 
the territory covered by W. V. Harper's agency, that Harper had 
collected some $2,000 for premiums in Wilmington, Del., and failed 
to report them, whereupon Mr. Eyre caused the arrest of Harper on 
a criminal charge, and employed an attorney in Wilmington to 
prosecute the same. Harper was released on bail, and subsequent- 
ly procured a withdrawal of the criminal proceedings by the pay- 
ment of |2,000, and obtained a receipt, which had been prepared 
by his attorney, and which contained the foUowing agreement: 

"It Is also agreed by the sald insurance company, in considération of the 
above payment, and of other good considérations, that tlie time for the pay- 
ment of ail other Indebtedness due on the part of the said Harper to the said 
company is hereby extended for the period of flve months from this date: pro- 
vided that the said Hai-per pay to the said company, within said period, flve 
thousand dollars, on account of such indebtedness: and provided, further, 
that flftcon htmdred dollars be paid on account of said flve thousand dol- 
lars within three months from this date." 

This receipt was dated November 17, 1891, and was signed by 
the attorney of the company who had been employed by Mr. Eyre. 
As soon as Mr. Eyre was notifled of this agreement he repudiated 
it, and wrote to his Wilmington associate to demand a surrender 
of the receipt. Within 48 hours after the receipt had been signed 
the demand was made on Harper's attorney to give up the paper, 
but he refused to do so, assigning no other reason than that he had 
not the power. On December 8, 1891, Mr. Eyre remitted the |2,000 
collected from Harper, less counsel fées, to the insurance company, 
but without communicating the terms on which the money had 
been received. A few days afterwards, on December 12, ISs'^l, the 
company was advised for the flrst time of thèse terms, and at once 
returned the money to Mr. Eyre with instructions to pay it back to 
Harper or his attorney, and cancel the agreement of November 17, 
■J891. Mr. Eyre obeyed thèse instructions, but Harper's attorney 
declined to accept the tender of money, or part with the r(K:eipt. 
There is no évidence that Mr. Eyre had any_ authority, gênerai or 
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spécial, from the insurance company, to give an extension to Har- 
per; and it is not pretended tkat in the absence of sucli authority, 
express or implied, an attorney can bind his client to a compromise 
of this description. On tlie contrary, counsel for the sureties ad- 
mit tliat an attorney at law, by virtue of his gênerai retainer, can- 
not give away his client's property, or release his client's debtor; 
and yet it was contended that the receipt of the considération mon- 
ey for the agreement of November 17th, under the circumstances, 
bound the company to its terms. It was also admitted that the 
mère possession of the money by the principal, without knowledge 
of the terms on which it was paid to the agent, would not be abso- 
lutely binding, and that ratification would become complète only 
with knowledge of the facts. In view of thèse admissions it is un- 
necessary to cite authorities in support of well-established prin- 
ciples of law. The circuit court was satisûed that, on the évidence 
produced at the trial, the agreement for an extension was unauthor- 
ized by, and therefore not binding on, the company. The delay of 
Mr. Eyre in communicating to the company the tei'ms on which the 
receipt had been given to Harper could not be imputed to the com- 
pany, which could neither ratify, or refuse to ratify, an agreement, 
so long as they had no knowledge of its existence. 

It remains, then, only to consider whether the company disavowed 
the act of its attorney within a reasonable time after notice; and 
this was a question to be decided by the court, and not by the jury. 
Leaming v. Wise, 73 Pa. St. 173; Morgan v. McKee, 77 Pa. St. 228; 
Attwood T. Glark, 2 Greenl. 249. The letter of Mr. Eyre, informing 
the company of the extension, was dated December 12th; and the 
reply of the company, by its président, repudiating the agreement 
to extend, was dated on the 14th of the same month. Allowing 
for the time occupied in transmitting a letter by mail from Phila- 
delphia to Montpelier, it is évident that the refusai of the company 
to confirm the action of its attorney could not hâve been made more 
promptly and speedily than it was. On this question, therefore, 
there was nothing to be submitted to the jury, as was urged by 
counsel for the sureties. The facts were clear and undisputed. 

No objection was made by W. V. Harper's attorney to the form 
of tender, which consisted of a certifled bank check for the amount 
paid by Harper, with interest from the day of its payment, — ^Novem- 
ber 17, 1891. It was sufflcient that the company was ready and 
willing to repay Harper when and wherever he could be found, and 
in such form as he might demand; and the disclaimer of the com- 
pany, and the tenders which were made to his attorney, were am- 
ple notice to him that the agreement of November 17th had not 
been, and would not be, ratified. 

The judgment of the circuit court is afSrmed. 
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EEMINGTON PAPER CO. T. LOUISIANA PRINTINO & PUB. CO. 
(Olrcxilt Court, E. D. Louislana. June 6, 1893.) 

1. Pbacticb — Intebvention — Rule — Receivers. 

A United States marshal levled an attachment on property ■whlch was 
In the posseasion of a receiver appointed by a state court, wliereupon 
Ihe receiver took a rule in the fédéral court to set the writs aside. Eéld, 
that although, as a gênerai rule, any person not a party to a suit must. 
In order to hâve relief, proceed by intervention, yet, v^here no hana 
could be done by allowing the receiver to proceed by rule, and the resuit 
■would be the same, this method v^ould be allowed. 

8, Fedbbai, and State Courts— Cgmity—Receivees. 

Where a person clalming to be a receiver appointed by a state court, and 
who was in actual possession of the property upon which the attachment -waa 
attempted to be levied, on applying to a fédéral court for relief in respect 
to attachments issucd eut of tho latter court, produces a duly authentl- 
cated order of appointment în a state court of compétent jurlsdietion, 
the rule of comity forbids the fédéral court from Inquiring into any mère 
irregularities in the matter of his appointment. 

At Law. Attachment suit brought by the Eemington Paper 
Company against the Louisiana Printing & Publishing Company. 
Heard on a rule taken by John W. Watson to hâve the writs of 
attachment and séquestration set aside on the ground that the 
property seized thereunder was already in his possession as re- 
ceiver by appointment of a state court Conditional order re- 
quiring the marshal to restore the property. 

Merrick & Merrick, for plaintiff, 
H. L. Garland, Jr., for receiver. 

BILLINGS, District Judge. In this case writs of attacKment 
and séquestration hâve been issued against the property of the 
défendants. John W. Watson has taken a rule in this court to 
hâve thèse writs set aside, averring that, after the institution of 
a proper suit in the civil district court for the parish of Orléans, 
he was appointed by that court receiver of the property and eflects 
of the défendants, and as such receiver was in possession of cer- 
tain property of the défendants, through its agents, when the 
marshal made the seizure in his hands. 

It is urged by the plaintiff in this suit that the proceeding by 
the receiver should hâve been by intervention; that he cannot 
proceed by rule. I hâve no doubt that, as a gênerai thing, the in- 
tervention must be resorted to by a person other than an original 
party to the suit, but I cannot see that in this case any harm can 
corne by allowing the matter to be heard by rule. In either case 
there is a liability for costs, the resuit would hâve been the same, 
and by proceeding by rule greater expédition was allowable. The 
receiver is as f ully hère as if he had intervened. I think, therefore, 
I ought to allow him to proceed by rule. 

The argument in the case has taken a wide range, but, in my 
view of the case, Watson, by the duly-authenticated order of the 
civil district court, is shovoi to hâve been appointed receiver upon 
a pétition of a créditer of the défendants and the intervention of 
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the attorney gênerai, which pétition and intervention averred that 
ail the officers of the défendant corporation had resigned, and 
that it was, in fact, a vacant corporation. I do not think this 
court can deal at ail with the alleged irregularity in the ap- 
pointment of a receiver, such as the alleged want of an exécu- 
tion, etc., preceding the appointment. It appearing to this court 
that a court of concurrent jurisdiction has appointed a receiver 
who was in actual possession, this court has no right to attempt 
to dispossess him. Ail the matter as to mère irregularity of the 
appointment must be dealt with by the court that appointed. I 
understand the doctrine of the comity of courts to be this: that 
where a court has jurisdiction of a cause and property, and through 
its proper officer is in possession, it is the duty of ail other courts 
to refrain altogether from the attempt to take that property into 
possession, except by permission of the court in possession. It 
is more than a question of the validity of process. It is a question 
of public order, and the rule of comity is based upon the duty of 
courts to abstain from anything that might lead to conflicting orders 
on the part of co-ordinate courts, and possibly a resort to violence 
on the part of their ofQcers. There having been a receiver appoint- 
ed by a court of compétent jurisdiction, and he being in posses- 
sion of the property attempted to be seized by the marshal, and 
which was in fact seized, I think the duty of this court is to re- 
store the property practically to the situation in which it was 
when the property was interfered with by the marshal. 

The order of this court, therefore, is that the marshal restore 
the property seized in tins cause under the writs of attachment 
and séquestration to John W. Watson, receiver, unless within 
flve days the plaintifE applies for, and ultimately receives, authority 
from the civil district court which appointed Watson, or from 
Ihe appellate court, to hold same under said writs. 



UNION PAO. RY. CO. v. REESE. 
fOircuit Court of Apceals, Nlnth Circuit. May 8, 1893.) 
No. 66. 

1. Déposition — Suppression — Taking during Tkrm. 

A déposition t;ik(.'n xuider Rev. St. § 863, which authorizes the taking of 
dépositions de bene esse under certain circumstances upon reasonable 
notice to be given to the opposite pai-ty or his attorney, will not be sup- 
pressed upon the sole ground that it was taken during a term at which 
the casi! mîght be tried, for such objection is not wlthln the statute. 

2. Same— TiMB op Objecting— Afpeal. 

Where a party movcs before the coinmenceniont of the trial for the sup- 
pression of a déposition, and then siiffers it to be read without objection, 
lie cannot avait himself of his previous exception in the reviewing court. 
S. Cakriers — Injury to Passengbrs— Witness— Imi'eachment. 

On the issue of contributory négligence in a Personal injury suit plaintiff 
testlfled that at thi; time of the accident he was not intoxicated. On cross- 
cxamùiation lu- testified that he was not a drlnking man, and had never 
been Intoxicated while hc^ lived in C. EeJd, that this was collatéral matter, 
and, having been brought ont ou cross-examination, évidence was not ad- 
missible to contradict it, 
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4 Same— Mattetîs not m Issue. 

Nor is évidence of drinking habits admissible In mltlgation of damages 
when there is no issue as to plaintLŒ's capacity to eam a livellhood prlor 
to the accident. 

In Error to the Circuit Court of tlie United States for tlie Dis- 
trict of Montana. 

This was an action by Jolin T. Eeese aj^ainst tlie Union Pacific 
Railway Company for injuries to plaintiiï while a passenger on 
one of defendant's trains. There were verdict and judgment for 
plaintifl, and défendant brings error. AfBrmed. 

J. S. Shropshire, (J. M. Tliurston, on the brief,) for plaintiff in 
error. 
George Haldorn, for défendant in error. 

Before McKENNA, Circuit Judge, and HAWLEY and MOR- 
EOW, District Judges. 

MOREOW, District Judge. TMs was an action by John T. 
Eeese against the Union Pacific Eailroad Company to recover 
damages in the sum of $50,000 for an alleged injury sustained by 
the plaintifE while boarding defendant's train December 20, 1887, 
at the city of Cheyenne, in the territory of Wyoming. The case 
was originally commenced in the district court of the second 
judicial district of the territory of Montana, and transferred to 
the United States circuit court for the district of Montana after 
the admission of the territory into the Union. There was a trial 
before the circuit court and a jury, resulting in a verdict in favor 
of the plaintiff for .f25,000. The court overruled a motion for a 
new trial, on condition that the plaintiff would remit $10,000, 
whereupon the plaintifl agreed to remit the sum of $10,000, and 
thereupon a judgment was entered in favor of the plaintiff for 
$15,000. The défendant then sued out this writ of error. 

The errors assigned are: 

First. That the court erred in refusing the motion of Ihe de- 
fendant below to suppress certain dépositions taken on behalf of 
the plaintiff, and permitting the same to be read in évidence, fur 
the reason that the same were taken in term time, and without 
leave of the court, and at a term at which the cause could be 
tried. The term of court to which référence is made commenced 
on the first Monday of April, 1892. The case was set for trial 
on May 2, 1892. Plaintifl's notice to take the first déposition 
was served upon the attorney for the défendant on the 19 th 
day of April, 1892, to take the déposition of a witness on the 
25th day of April, 1892, in the town of Irondale, Jefferson county, 
Ohio. The notice to take the second déposition was served upon 
the attorney for the défendant on the 23d day of April, 1892, 
to take the déposition of a witness on the 27th day of April, 
1892, in the city of Cheyenne, Wyo. The cases of Allen v. Blunt, 
2 Woodb. & M. 121-135, and Bell v. Mmraon, 4 McLean, 539, 
are cited as authority in support of the defendant's conten- 
tion that thèse dépositions should hâve been suppressed, because 
taken in term time. In the first case the déposition was taken 
V. 56F.no. 6 — 19 
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by the défendant ex parte, and witliout notice to tlie plaintiff 
during the sitting of the court at which the case was tried, under 
the provisions of section 30 of the act of September 24, 1789. At 
the trial the court refused to permit the déposition to be read in 
évidence, and on a motion for a new trial held that the déposi- 
tion was properly excluded, on the ground, among other reasons, 
that dépositions taken without notice were very dangerous in their 
ex parte character for the fair trial of the flnal merits of a cause; 
citing the case of Bell v. Morrison, 1 Pet. 356. Moreover, it ap- 
peared that the plaintiff had counsel at the very place where the 
déposition was taken. It is true the court stated in its opinion 
that dépositions taken during the session of the court, though over 
a hundred miles distant, whether with or without notice, were 
entirely inadmissible; but in the case of Bell v. Morrison the su- 
prême court dld not go that far. The statute involved in both 
cases was the same, and required, among other things, that the 
déposition should be reduced to writing by the magistrate taklng 
the déposition, or by the déponent in his présence. The objection 
was that there was no proof by the certificate of the magistrate 
or otherwise that the déposition in question was so reduced to 
writing in the présence of the magistrate. The suprême court 
held that the authority to take dépositions in this manner, being 
in dérogation of the rules of the common law, had always been 
construed strictly, and it was therefore necessary to establish that 
ail the requisites of the law had been complied with before siich 
testimony would be admissible, and this was ail it was necessary 
to décide in either case. In the case of Bell v. Nimmon the déposi- 
tion had also been taken under the act of 1789, and it was held 
that a notice to take a déposition was not good if served on 
counsel who could not attend to the taking of the déposition with- 
out being absent at the commencement of the court. Thèse cases 
do not establish any rule for the exclusion of a déposition ap- 
plicable to the case at bar — First, because the facts upon which 
the objections were based are not the same; and, second, because 
the déposition in the présent case was taken under the act of 
May 9, 1872, (section 863, Kev. St.,) which prescribes that déposi- 
tions de bene esse may be taken under certain circumstances 
upon reasonable notice to be given in writing by the party or his 
attorney proposing to take such dépositions to the opposite party 
or his attorney of record, as either may be nearest. The require- 
ment that a reasonable notice must be given to the opposite 
party before taking a déposition has to a large extent cured the 
evils complained of under the former act. Ègbert v. Insurance 
Co., 7 Fed. Eep. 47. 

No objection was made in the coui*t below that a reasonable no- 
tice had not been given of the taking of the dépositions in this case, 
and the objection that the dépositions were taken in tenu time is 
not within the statute. It is a rule of law that, where a party ex- 
cepts to the admission of testimony, he is bonnd to state his objection 
specifically, and in a procecding for error he is confined to the ob- 
jection so taken. Burton v. Driggs, 20 Wall. 125-133; Pow. App. 
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Proc. p. 122. If the objection had been made in tte court below 
that reasonable notice had not been given of the taking of the dépo- 
sition, the plaintiff might hâve supplied proof of that fact. Steb- 
bins V. Duncan, 108 U. S. 82-46, 2 Sup. Ct. Eep. 313. The motion 
to suppress the dépositions was made by counsel for the défendant, 
and overruled by the court, before the commencement of the trial. 
In the case of Eay v. Smith, 17 Wall. 411, the suprême court de- 
cided that, though a party may hâve taken exceptions before a trial 
to the refusai of a court then to suppress a déposition, yet, if he 
allow the déposition to be read in the trial without objection, he 
cannot avail himself of his previous exception in the suprême court. 
See, also, Brown v. Tarlvington, 3 Wall. 378. The rule is well estab- 
lished that the appellate court wUl only permit those matters to be 
assigned for error that were brought to the attention of the court 
below during the progress of the trial, and there passed upon. Man- 
ufacturing Co. v. Joyce, 54 Fed. Eep. 332. 

The second error assigned relates to the exclusion of dépositions 
offered in évidence by the défendant. It is claimed that thèse dépo- 
sitions tended to prove that the plaintiff had been known to be un- 
der the influence of drink and intoxicated several times during his 
résidence in Cheyenne, and while employed as superintendent of 
the Silver Crown smelter, just prior to the alleged injuries. The 
défendant, in its answer, had charged the plaintiff with contribu- 
lory négligence at the time of the accident, and Tipon that issue plain- 
tiff appears to hâve testified in chief that he was not under the influ- 
ence of liquor or intoxicated on the night of the injury. Upon 
cross-examination he testifled that he was not a drinking man, and 
had not been drinking for several years prior thereto, and had never 
been under the influence of liquor or intoxicated during his rési- 
dence in Cheyenne, or during the time he was engaged as superin- 
tendent of the Silver Crown smelter. The dépositions were offered 
to discrédit the plaintiff's testimony in this respect, but it is now 
contended that they were also admissible as évidence in mitigation 
of damages. Plaintiff's testimony as to his previous habits of so- 
briety was brought out on cross-examination, and was clearly a col- 
latéral matter. To that extent, therefore, the plaintiff became a 
witness for the défendant, and his testimony was not open to con- 
tradiction, and therebv subject to be discredited. 1 Creenl. Ev. 
§ 449; Odiorne v. Winkley, 2 Gall. 51; People v. McKeller, 53 Cal. 
(J5; People v. Bell, Id. 119; Stevens v. Beach, 12 Vt. 585; Seavy v. 
Dearborn, 19 X. H. 351; Bivens v. Brown, 37 Ala. 422. 

The dépositions were not offered as évidence in mitigation of dam- 
ages, and the record does not disclose the state of the évidence upon 
that issue, or that the plaintiff's previous habits were involved in 
the question as to the amount of damages he had sustained. The 
complaint allèges that plaintiff was injured while attemptingto boa rd 
one of defendant's trains, whereby his lef t arm was broken between 
the wrist and elbow, and that he was further injured on the right 
side of his head; that by reason of the said injury to his arm it 
became necessary to amputate the same, which was donc, and plain- 
tiff was thereby deprived of his ability to attend to the business of 
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a metallur^st, and incapacitated froin earning a livîng because of 
the said injiiry to Ms head. The answer dénies that tke piaintifE 
was hurt, or liis ann broken, or Ms bead hurt, by reason of any wrong- 
ful oct or négligence or carelessness of the défendant, or any of ita 
servants, agents, or employés. It may not hâve been necessary for 
the défendant to charge the piaintifE with any incapacity to place 
in issue the question of his ability to earn a living or to attend to 
the business of a metallurgist, but, in the absence of such an issue 
in the pleadings, and without a record showing the materiality or 
relevancy of such testimony, this court cannot say that the court 
belov7 erred in exduding tJie dépositions. 
Judgment afarmed. 

BRAGG MANUF'G PO. v. CITY OF HARTFORD. 

(Circuit Court, D. Connectlcut. May 24, 1893.) 

1. Patents fob Inventions — Infringement — Injunction — Expiration cp Pat- 

BNT. 

A bill for an Injunction to restrain the Infringement of a patent, filed 
©nly four days before the patent expires, is demurrable where no pre- 
Uminary injunction Is aslied, since it would be impossible to obtain a 
final decree before expimtlon of the patent. American Cable Ry. Co. v. Chi- 
cago City Ry. Co., 41 Fed. Rep. 522, foUowed. 

9l Samb—Dbmurkeh— Public Pomcy. 

The objection that public policy forblds the Issuance of an Injunction 
cannot be raised by demurrer to the bill, since that is a question addressed 
to the discrétion of the court, especially where the bill aUeges that com- 
plainant has reason to f ear that défendant will continue his Inf ringements. 

8. Bame— IjAcheb. 

The mère fact that elght years elapse between the rendition of a judg- 
ment declaring a patent valid and the filing of a bill to restrain its In- 
friagement does not render the bill demurrable on the ground of lâches. 

In Equity. Suit by the Bragg Manufacturing Company against 
the city of Hartford for infringement of certain patents. On de- 
murrer to the bill. Sustained in part and overruled in part. 

Eaton & Lewis and Charles L. Burdett, for complainant. 
T. Ç. Steele and Albert H. WaJker, for défendant. 

TOWNSEND, District Judge. This is a bill in equity, filed July 

9, 1892, for an injunction and accounting by reason of the alleged 
infringement of reissued letters patent No. 6,831, and of letters 
patent No. 173,2G1, both patents being issued to Robert Bragg 
for improvements in fire-alarm gong apparatus. The défendant 
demurs to the whole bUl on the foUowing grounds, namely: 

"E'irst. That the said bill does not contain any matter of equity whereon this 
court can ground any decree, or give to the complainant any relief against 
this défendant. Second. That the complainant is not entitled, upon said bUl, 
to the relief prayed for, because It has a plain, adéquate, and complète rem- 
edy at law. Third. That no injunction could ever hâve been, or can now be, 
lawfully granted in pursuance of said bill, because public policy forbids any 
diseontlnuance of the said défendant'» use of any apparatus wliich may in- 
fringe either of the letters patent upon which said bill is based." "Flfth. 
That the said bill shows that the complainant, and also the assignors from 
which the complainant dcrived titlo to the letters patent upon which the 
hUl is based, are chargeable with lâches, in not sooner prosecuting what- 
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ever right of action In equity It or Its assignors may hâve hnd against the 
sald défendant on account of sald letters patent or eitliei" of them." 

Défendant furtlier demurs to the bill, so far as it is based upon 
reissued letters patent No. 6,831, on the following additional ground, 
namely: 

"Fourth. That, so far as said bill Is based upon reissued letters patent of 
tlie United States No. 6,831, said bill was flled so shortly before the expira- 
tion of that patent that no motion for an injunction could hâve been reg- 
ularly notifled to the défendant and heard by the court, until after that 
expiration." 

This fourth ground of demurrer will be first considered. The 
bill was filed four days before the date of the expiration of this 
patent. The rule is established in Eoot v. Eailway Co., 105 U. S. 
189, that equity only takes jurisdiction of suits for infringement 
where it appears from the bUl that complainant is entitled to an 
injunction or other équitable relief. The test of jurisdiction ap- 
plied in the later cases is whether the bill is filed in season to en- 
able complainant, under the practice and rules of court, to move 
for and obtain an injunction before the expiration of the patent 
It does not appear that in any of the cases cited by complainant 
the bUl was filed so short a time before the expiration of the patent 
as in this case. In Singer Manuf'g Co. v. Wilson Sewing Mach. 
Co., 38 Fed. Rep. 58G, cited by complainant, Judge Blodgett sus- 
tained the jurisdiction because the 4^ months between the com- 
mencement of the suit and the expiration of the patent would bave 
allowed time for answer, proofs, and final hearing during the life of 
the patent. But in American Cable Ey. Co. v. Chicago City Ey. Ce, 
41 Fed. Eep. 522, Judge Blodgett, interpreting the rule in the light 
of the intimations in Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. Eep. 
217, dismissed the bill on demurrer where the patent had 14 days 
of life when the bill was filed, and where no application had been 
made for a preliminary injunction. This view was approved in 
American Cable Ey. Co. v. Citizens' Ey. Co., 44 Fed. Eep. 484. See, 
also, Washburn Manufg Co. v. Freeman Wire Co., 41 Fed. Eep. 
410. Inasmuch as in this case no application was made for a pre- 
liminary injunction, and none could, "by the course of the court," 
hâve been obtained until after the expiration of the patent, and as 
the defendant's appearance was not due until 18 days thereafter, 
I thinlv that equity has no jurisdiction of the claims under reissued 
patent, No. 6,831. The fourth ground of demurrer is sustained. 

The tliird ground of demurrer is that public policy and com- 
plainant's interests would be infringed by the issuance of the in- 
junction. But thèse claims, if true. are addressed, not to the 
jurisdiction of the court, but to its discrétion. And the question 
as to the exercise of such discrétion cannot be determined upon the 
complaint alone. It does not necessarily appear therefrom, nor 
from any judicial notice which the court is authorized to take, 
that an injunction against the infringement of patent No. 173,261 
would cause any public injury or inconvenience, such as caused the 
court to deny the injunction in Southwestem Brush Electric Lignt 
& Power Co. v. Louisiana Electric Light Co., 45 Fed. Eep. 893. Fur- 
thermore, the demurrer admits not merely the use of the patented in* 
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ventions by défendant for its engine houses, but also tliat défendant 
bas made a large number of said inventions, and tliat complainant 
bas reason to fear that, unless défendant is enjoined, it will continue 
to make tbe same. Upon tbese facts the court bas tbe power to 
grant an injunction. It cannot be assumed, witbout furtber évi- 
dence, tbat sucb power will not be exercised, upon a proper case 
being made ont. Tbe tbird ground of deniurrer is overruled. 

Tbe fiftb ground of demurrer alleged is lacbes. It appears tbat 
botb tbe patents in suit were adjudged valid in test cases, some 
eiglit years ago. It is unnecessary to considcr, on tbis demurrer, 
wbat would bave been tbe effect of sucb delay, in view of otber 
litigation, upon tbe right to a preliminary injunction, or an ac- 
count of past prolits. The court may stiîl entertain jurisdiction 
of tbe cause, where any équitable relief is sougbt, provided tbe 
plaintiff bas not been guilty of lacbes. Root v. Railway Co., 105 
IT. S. 189; Burdell v. Comstock, 15 Fed. Rep. 395; Dick v. Strutbers, 
25 Fed. Eep. 103; 3 Rob. l'at. 1,093, 1,094. It does not necessa- 
rily appear on tbe face of tbe bill tbat tbe complainant's delay was 
sucb as to constitute lacbes. Tbe disposition of tbis question may 
be properly deferred for a considération of ail tbe facts upon flnal 
hearing. Tbe flftb ground of demurrer is overruled. 

Tbe ôrst and second grounds of demurrer, alleging want of equity 
in tbe bill, and tbat complainant bas an adéquate remedy at law, 
are also overruled. 



ROEMER V. JENKINSON et al. 

(Circuit Court, D. New Jerfeey. March 28, 1893.) 

Patents fou Inventions— Invention — Satciiel Fbames. 

Claims 6 and 7 of lettors patent No. 378,203, issued Febniary 21, 1888, 
to William Roemer, for an improvement in bag or satchel frames, are 
void, as covering the results of mère mecharlcal skill. 

In Equity. Suit by William Eoemer against George S. Jenkin- 
son and John D. Peddie, for infringement of certain patents. Bill 
dismissed. 

George J. Harding and George Harding, for complainant. 
Louis G. Raegener, for défendants. 

GEEEN, District Judge. The bill of complaint in tbis cause 
was filed to restrain an alleged infringement by the défendants 
of letters patent No. 378,263, granted to the complainant on Febru- 
ary 21, 1888, for a new and useful improvement in bag or satchel 
frames, and also an alleged infringement by the same défendants 
of letters patent No. 378,620, granted to the complainant on Febru- 
ary 28, 1888, for certain new and useful improvements in frames 
for traveling bags. So far as tbe latter patent is concerned it 
may be dismissed from furtber considération. It contained six 
claims, set forth specifically. Of tbcse, the fiftb only was sup- 
posed to be trespassed upon by tbe défendants, and upon tbe argu- 
ment tbis contention was formally abandoned. Thèse letters pat- 
ent, therefore, are out of the présent case. The invention covered 
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by the other letters patent, No. 378,263, is said to relate to that 
class of bag frames in whieh the "jaws of tbe bag are pivoted upon 
the opposite ends of certain bars or roda disposed at the ends of 
the bags, at the tops thereof, so that there is formed, when the 
jaws are open, a very wide passage to the pocket or chamber 
in the bag, equal to, or approxiinating, in length and breadth, the 
length and breadth of the bag body." The object of the invention 
was declared to be "to reduce the cost of manufacture, to facilitate 
the construction, and to secure certain effects of finish not com- 
mon to other bags now on the market." There are seven claims 
in the letters patent. Of thèse, originally, the complainant in- 
sisted that three were involved in this suit, — the second, sixth, and 
seventh ; but at the argument he abandoned the second, resting his 
contention upon the sixth and seventh. Thèse claims are as fol- 
io v^'s: 
"(G) In a bag frame, substantially as described, eud sections, b, b, .iaws, 

e, c, with end sections, f, f, rigidly secnred to and connected by longitudinal 
Ijarts or sections, d, and pivotally secured upon the extremlties of the said 
sections, b, b, and adaptcd to lie, when in tlieir closed positions, parallel witii 
said end sections, b, b,— the said longitudinal section, d, having a seat, d', 
ralsed above tlie said sections, f, f, when in said elosod positions,— substantially 
as and for the purposes sot forth. (7) In a bag frame, the conibination of 
end bars or sections, b, b, longitudinal sections, d, d, and end sections, f, f, 
Connecting said longitudinal sections with said end sections, b, b, being pivot- 
ally secnred upon said end sections b, b, as at i, and the longitudinal sections 
being raised above the sections, f, f, to form a raisod seat at the center of 
the closed bag, substantially as set forth." 

The défendants, by their answer, deny infringement, and insist 
that the alleged combination of the invention discloses no patent- 
able novelty. 

Thèse claims, 6 and 7, which are relied upon by the complainant, 
and which are quoted at length above, are substantially for the 
same combination; the only différence being that claim 7 requires 
the longitudinal sections, d, d, to be raised above the end sections, 

f, f, so as to form "a raised seat at the center of the closed bag." 
Stating the claims in other words, they cover — First, two end bars 
or sections, called "distending bars;" secondly, two pivoted jaws, 
consisting each of two end sections, pivotally secured to the ends 
of the distending bars, and adapted to lie, when the jaws are in 
their closed position, parallel with the distending bars; third, a 
longitudinal bar or section, rigidly secured to, and Connecting, said 
end sections, and having a raised seat above them. Add to thèse 
the additional condition stated in the seventh claim, that the 
"raised seat" must be at the center of the closed bag, and the 
catalogue of éléments embraced by thèse claims is complète. Now, 
the évidence in the cause, as presented on the part of the défend- 
ants, clearly shows, I think, that every one of thèse éléments is 
old, and the combination of them has resulted in no new means. 
The défendants, upon this point of lack of patentability, rely upon 
varions foreign letters patent, and upon varions bags and satchels 
made or in use in this or other countries, ail of which antedate 
the alleged invention by years. I do not think it necessary to in- 
cumber this opinion with a long or searching analysis of the pat- 
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ents referred to by the défendants, nor of the testimony of the wit- 
nesses, expert and nonexpert, who hâve been examined on eitlier 
side of this controversy. It is sufflcient to say that in my judg- 
ment the German Laueza bag, the French Keller bag, and the 
English Victoria bag, with its variations, as shown in the King and 
Allen bags, are clear anticipations of ail that the complainant con- 
tends is covered by the claims now in issue. There may be found, 
by an examination approaching the microscopic, that the complain- 
ant has made some altérations or modifications. It would be al- 
most unprecedented if he had not. But the changes made plainly 
involve the exercise of ordinary mechanical skill only, and hence 
cannot lift the action of the complainant to the dignity of inven- 
tion. A very careful considération of the évidence given by the 
single witness produced by the complainant to support his conten- 
tion has failed to shake or weaken this conclusion; and upon this 
ground, then, — the lack of patentable novelty, — I must hold that 
complainant's letters patent, so far, at least, as thèse claims are 
concemed, are void, and that his bill of complaint must be dis- 
missed. 



NARAMORE v. CAHOONE BARNET MANUF'O CO. et al., (two cases.) 
(Circuit Court, D. New Jersey. April 21, 1893.) 

PàTBNTS FOK INVENTIONS— InFKINOEMENT—HaRNESS PADS. 

Claim 1 of letters patent No. 302.548, issued July 29, 1884, to Dorr & 
Tamplin, Is for a liarnesa pad in wliich the wool of the sheep or other ani- 
mal is incorporated with a fabric backiug in place of the skin. Claim 2 
of letters patent No. 423,797, isiïued March 19, 1890, to Henry L. Nara- 
more, is for practicnlly the same thlng, except that the claim is limited 
to a backlng having secured thcreto "tufts of unspun wool or hair » • • 
In the form of doubled iincut loops." Bdd that, in view of the prior state 
of the art, thèse clalrus. If valid at ail, must be strictly construed, and 
are not infringed by a pad made under the Cahoone patent. No. 402,719, 
and consisting of a broad skeln or web of material mado liât, and joined 
to a woven fabric or backlng by rows of stitchlng, the material used 
belng "spun" wool. 

In Equity. Suîts by Henry L. Naramore against the Cahoone Bar- 
net Manufacturing Company and others for infringement of a 
patent. Bills dismissed. 

Church & Church, for complainant, 
E. H. Brown, for défendants. 

GrREEN, District Judge. Thèse two suîts in equity were brought 
against the défendants, the one to restrain them from infringing 
letters patent No. 302,548, granted July 29, 1884, to Oscar L. Dorr 
and Thomas J. Tamplin for certain new and useful improvements 
in harness pads; and the other to restrain the same défendants 
from infringing letters patent No. 423,797, dated March 19, 1890, 
granted to Henry L. Naramore, also for an improvement in harness 
pads. The Dorr & Tamplin patent was duly assigned to the com- 
plainant, Naramore, on or about June 7, 1886". The invention 
claimed to hâve been made joiutiy by them is said to "consist in an 
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imitation sheepsltin pad, in whicL. the wool of the sheep, or it niiglit 
be other animal, is incorporated with a fabric backing or holder in 
place of the skin." Tke object of Mr. Naramore's invention is said 
to be "to provide an improvement in tbe harness pad shown and de- 
scribed in United States letters patent No. 302,548, granted to Dorr 
& Tamplin July 29, 1884;" and in référence to tlie invention itself 
the patentée saj-s : "By mj^ improvement objections met with in the 
lise of the aforesaid harness pad are overcome, said improvement 
consisting of a pad comprising a backing or ground fabric, prefera- 
bly of coarsely woven cloth, having tuf ts of unspun wool or hair se- 
cured to it in the form of doubled uncut loops." The claims in- 
fringed are said to be the first of the Dorr & Tamplin patent, and 
the second of the Naramore patent. They are as follows: 

(1) Dorr & Tamplin Patent: "In a harness pad, the combination, with a 
pièce of woven fabric, A, forming a backing or holder, of the double tufts, B, 
Incorporated as shown with said holder, and essc^ntially as described." 

(2) Naramore Patent: "The leathern or othcr hamess support, in combina- 
tion with a harness pad, consisting of the baclving or ground fabrics secured 
to said support, the ground fabrics having tufts of unspun wool or hair se- 
cured thereto in the form of doubled uncut loops, as set forth." 

Upon comparison of thèse claims it appears that they are practi- 
cally identical, except that in the Naramore patent the claim is 
limited to a spécifie form of "tufts," which must be of "doubled 
uncut loops," and to a spécial character of material to be used, to 
wit, "unspun wool or hair." Upon the argument it was forcibly con- 
tended that both of thèse patents were invalid, because they dis- 
closed neither invention nor patentable novelty. Without express- 
ing any opinion as to this défense, it is sufificient to say that, in 
view of the state of the art, either admitted or clearly and satisfac- 
torily proved, the claims of the letters patent in controversy must 
be strictly construed; and, when so construed, the "harness pad" 
manufactured by the défendants under the Cahoone patent, No. 
402,719, cannot be held to be an infringement. Clearly it exhibits 
nothing which can properly be described as "tufts," but rather, in 
its completed form, présents a surface composed of a broad skein or 
web of material made flat, and joined to a woven fabric as a back- 
ing by rows of stitching; while the material itself used is "spun" 
wool, a very différent article from the "unspun wool or hair" of the 
complainant's pads. Thèse différences are essential in character, 
and carry the pad of the défendant beyond the région covered and 
appropriated by the letters patent in controversy. 

The bill of complaint in each case must be dismissed. 



STOKES BROS. MANUF'G CO. v. HELLER et aL 

(Circuit Court, D. New Jersey. May 16, 1893.) 

Patents for Inventions— Inpkingement^Inspection of Works. 

In a suit to restrain alloged infringement of patents for rasps and files, 
and the procsss and machinery for making the same, plaintiffs failed, for 
more than six months after the answer was flled, to take any eviilr>rj "f. 
and then applied for an order that they be allowed to inspect fully de- 
fendants' factory. Défendants denied Infringement, and alleged that for 
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years before the patents were granted they mado files imder a secret 
process, not patented, which they still use. ïliey also produced files made 
by such process before the date of the patent, wMch were apparently 
the same as plaintifCs' files. Helé, that the order for the examination 
wonld not be granted. 

In Eqnity. Suit by the Stokes Bros. Manufacturing Company 
against Heller Bros, and others for the alleged infringement of the 
foUowing patents: No. 376,400, granted to James and George 
Stokes January 10, 1888, for a rasp-cutting machine; No. 38,3,999, 
granted to Philip S. Stokes June 5, 1888, for rasps; No. 397,254, 
granted to Philip S. Stokes February 5, 1889, for a rasp-cutting 
machine; No. 408,936, granted to Philip S. Stokes August 13, 1889, 
for a method of forming teeth of rasps. Heard on complainant's 
motion for an order that défendants permit an inspection of their 
factory. Denied. 

W. H. Doolittle, for complainant. 
John Dane, Jr., for défendants. 

GREEN, District Judge. This bill is filed to restraîn the défend- 
ants from infringing certain letters patent granted on various 
dates to the complainants for rasps or files. The patents cover 
as well the process of manufacture, the machines used, and the 
manufactured article. The bill contained numerous interroga- 
tories to be answered by the défendants, and also called for an 
answer from each of the défendants under oath. Such answers 
hâve been duly made, and were fiJed September 16, 1892. Since 
that time the complainants hâve taken no step forward in the liti- 
gation. Not a particle of évidence to sustain the issues on their 
part bas been taken. They now move the court to order that the 
défendants do permit a fuU and thorough inspection of their manu- 
factory, situate in Newark, N. J., and of ail their machinery, and of 
ail their processes for the manufacture of the rasps or files made 
by them, and which files and rasps, and processes and machines, 
the complainants allège, infringe their letters patent. Tlie défend- 
ants, in their answer, deny infringement, and furthermore assert, 
under oath, that rasps hâve been manufactured hj them, by a pecul- 
iar process, not patented, but kept as a secret in their business, 
since 1836; and they produce files and rasps before the court, 
which, as shown by affidavits uncontradicted, were made many 
years before the letters patent in question were issued, and which 
to the eye, at least, seem to be entirely similar to those now made 
by the complainants. Under thèse circumstances, to compel the 
défendants to open their manufactory to hostile inspection of rivais 
in business, and to disclose the character of the machines and the 
process by which for so many years they hâve made a successful 
article of merchandise, would be unjust and inéquitable. The 
motion is too obviously the excuse for a "flsliing excursion," and 
does not, under the circumstances of this case, commend itself to the 
court. It is therefore denied. 
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FALK V. HEFFRON et al. 

(Circuit Court, E. D. New York. Slay 17, 1893.) 

Copyright — Violation — Fokfeiture — ÏSheets ov Copircs. 

Ilnder Rev. St. § 40G5, which provides that any one wlio shall violate 
tbc copyright of a pliotograph intur alia by making copies thereof without 
tho owner's consent sball forfeit "one dollai* for every slieet of tlie samo 
found in liis po.ssession." etc., thc amoutit of the forfaiture is determined 
solely by tho nunaber of shcets, without regard to the number of the copies 
of the photograph that raay be printed on (;ach sheet. 

At Law. Action by Benjamin J. Falk against Thomas H. Hefl- 
ron and otliers to recover a penalty for the violation of a copyright 
belonging to the plaintifl. There was a verdict for plaintiff, and he 
moves for a new trial. Motion overruled, and judgment on the ver- 
dict. 

Isaac N. Falk, (P. Wilcox, of counsel,) for plaintiff. 

Allen Lee Smidt, (Frank H. Angell, of counsel,) for défendants. 

WHEËLER, District Judge. The plaintiff has a copyright of a 
photograph of Lillian Kussell. . The défendants printed 2,400 litho- 
graphie copies of it, 21 or 22 on each of 115 or 116 sheets. This suit 
is brought to recover "one dollar for every sheet of the same found 
in his possession, either printing, printed, copied, published, im- 
ported, or exposed for sale." Rev. St. U. S. § 49G5. The évidence 
showed that the défendants sent thèse copies on an order for that 
number, but not whether they were in whole sheets, or eut up, when 
sent. Tlie number of sheets was left to the jury, and was found at 
115, with a verdict for the plaintiff for $115. He has moved for 
a new trial, because the jury were not charged to flnd $1 for each 
copy, without regard to the number of sheets on which they were 
printed. 

The original act of May 31, 1790, provided for copyrights of maps, 
charts, and books; prohibited printing, publishing, or importing 
copies; forfeited "ail and every copy or copies of such map, chart, 
book, or books, and ail and every sheet and sheets being part of 
the same, or either of them, to the author or proprietor;" and fur- 
ther provided that every oflender and offenders should "forfeit and 
pay the sum of flfty cents for every sheet" which should "be found 
in his or their possession, either printed or printing, published, im- 
ported, or exposed to sale." 1 Stat. 124. Under this statute the 
unit of forfeiture as to either a book, map, or chart would be a 
sheet; one ordinary définition of which is "a broad pièce of paper." 
In the printer's art it is what is used for one impression, and ia 
distinguished by a signature for the binder. In a suit for this 
money forfeiture the question would always be, whether with référ- 
ence to a book, map, or chart, what number of thèse sheets was found 
in the possession of the défendant who had printed, published, or 
imported them. The statute was pénal, and could not be extended 
by construction beyond its plain terms, which gave the penalty 
only once for each such sheet, whatever might be printed upon it. 
Backus V. Gold, 7 How. 798. If more than one copy of a page 
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of a book, or of a map or a chart, should be printed on a sbeet, still 
only one penalty would be incurred, for tbe statute did not give 
a penalty at ail for a copy of anytbing, but only a penalty for a 
sheet on which some, more or less, of wbat had been copyrighted 
was printed. The 50 cents hâve been increased to $1, and with 
this addition thèse provisions hâve been continued ever since as to 
maps and charts. Photographa were added to the subjects of them 
in 1865; and the whole hâve been brought into this section 4965, 
(13 Stat. 540.) The same number of forfaitures would be incurred 
now by printing copies of maps and charts and having sheets of 
copies found in possession as would hâve been under the original 
act; and the same number would be incurred as to photographa as 
would be as to maps or charts by the same nmnber of sheets of 
copies. Taylor v. Gilman, 23 Blatchf. 325, 24 Ped. Bep. 632. Cutting 
up the sheets would not increase their number, any more than bind- 
ing the sheets of a book and cutting them into leaves would. Back- 
us V. Gold, 7 How. 798. Therefore, if the sheets had been found 
divided into 2,400 lithographs, the whole might not be only 115 or 
116 sheets. Whether the number was 115 or 116 was in doubt, 
and upon the évidence the Jury were well warranted in flnding only 
115. The verdict appears to be right. 
Motion overruled- Judgment on verdict. 



MIGNANO et al. v. McANDREWS et ail 

OALIFANO et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit. May 19, 1892.)' 

Tendeb— MoNET Paid into Coitkt — Power of Court oit Appbal. 

Money deposited in a district court as a tender by respondenta In an 
admiralty cause reinains in that court pending an appeal from a decree 
for libelants, and the circuit court of appeals bas no control over tbe 
money, or over tbe district court in regard to it, except when tlie cause 
Is revlewed and determlned and remanded for further proceedings. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Motions by appellees for payment to them of money paid into 
court by appellants. Denied. 

For fom;er reports, see 51 Fed. Eep. 300, and 49 Fed. Kep. 376. 

Libels in personam by Andréa Mignano and anotber against Robert Mc- 
Andrews and anotber, and by Gaspare Califano and another against the 
same, to recover balances claimed to be due on charters of vessels of libelants, 
respectively. Eespondents, having tendered to each libelant an amount less 
than tbat claimed, deposited the same in the registry of the district court, 
and, in their answers, admitted said amounts to be due, and pleaded the 
tender and deposit. In both cases, decrees were rendered for libelants for 
the fuU amounts claimed, with interest and costs. Respondents appealed, 
assigning as errors only tbe amoimt of the decree in each case, and tbat the 
decree should hâve been for the amounts admitted to be due. Appellees 
move for an order dlrectlng the payment to them of the moneys deposited 
by respondents. 

» See 53 Fed. Rep. 958. 
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Charles C. Burlingham, (Wing, Shoudy & Putnam, on the brief,) 
for tke motion. 

George Bethune Adams, opposed. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CUEIAM. TJpon further considération of the application 
made in this cause to direct the district court to pay to the libelants 
the moneys deposited as a tender by the respondents in the registry 
of that court, we hâve concluded that we hâve no authority to inter- 
fère. The only power of this court over the cause is by virtue of 
its statutory authority to review and détermine the cause, and, 
of course, to make ail orders incidentally necessary for that purpose. 
As this court does not exécute its own decrees, (section 10, Court of 
Appeals Act,) the funds upon an appeal from the district court 
in an admiralty cause remain in the district court. This court 
has no control over them, or over the district court in respect to 
them, except when the cause is reviewed and determined and re- 
manded for further proceedings, in pursuance of the détermination. 

Motion denied. 



PENNSTLVANIA R. CO. v. MANHEIM INS. CO.» 
(District Court, S. D. New York. April 24, 1893.) 

1. Marine Insubance— Conditions of Policy— Construction. 

Tlie policy of Insurance on libelant's goods contained the loUowing pro- 
vision: "It Is vmderstood and agreed that in case any agreement be made 
by the assured with any carrier, by which such carrier stipulâtes to hâve, 
In case of any loss for which he may be liable, the beneflt of this In- 
surance, then, in that event, the Insurers shall be discharged of any lia- 
bility for such loss hereunder." The through bill of lading under which 
libelant's goods were transported contained this stipulation: "And any 
carrier by water, liable on account of loss of, or damage to, any of said 
property, shall hâve the fuU beneflt of any Insurance that may hâve been 
effected upon, or on account of, said property." HM, that the application 
of the clause in the policy must be confined to those cases, only, when the 
carrier was liable for the loss, and that the policy remained in fuU force 
as respects losses by sea périls, for which the carrier was not legally 
responsible. 

3. SAifE — Damage to Lighter — Unknown Obstruction. 

Where a lighter belonging to one carrier, a railroad Company, loaded 
wIth libelant's goods, was directed by the employés of a second carrier, 
a steamsliip Une, to move in a slip, and in so moving she grounded on 
a shoal in the slip, and was then pierced by a log, the existence of which 
was up to that time imknown, it was hcld that the damage was not caused 
by négligence of either of the carriers, and that the Insurance company 
which had insured the cargo was liable. 

In Admiralty. Libel by the Pennsylvania Eailroad Company 
against the Manheim Insurance Company on policy of marine In- 
surance. Decree for libelant. 

Kobinson, Biddle & Ward, for libelant. 
Butler, Stillman & Hubbard, for respondent. 

^Reported by E. G. Benedlct, Esq., of the New York bar. 



302 FEDERAL REPORTER, VoI. 56. 

BEOW^, District Judge. The above libel was filed to recover 
Insurance upon a quantity of lard in tierces, upon a marine policy 
covering périls of the sea, issued by tbe respondent. 

The laid was consigned to Eotterdam upon a through bill 
of lading issued by the Pennsylvania Kailroad Company, which 
brought the hird by rail to Harsimus Cove, Jersey City, the termi- 
nation of the railroad, and sent it tlience by lighters to the pier 
of the Netherlands Line of steamers by which it was to be trans- 
ported to Eotterdam. On the following day, March 11, 1892, the 
lighter, with several other beats, was directed by the employés of 
the line of steamers, to be moved out into the slip in order to 
make room at the dock for an incoming steamer of that line. The 
lighter containing the lard was the outer beat and was shoved 
upon a shoal or spit near the middle of the slip. The tide was 
falling, and in about an hour afterwards, when the beats were 
moved back towards the dock, the lighter was fcuad to be fast; 
and she soon after careened, and dumped the lard in question over- 
board. Subséquent examination showed that a hole was stove 
through her bottom; and a log with a number of projecting spikes 
some 10 or 12 inches long, a pièce of some wreck, was found on 
the shoal where the beat was injured. The stevedore who directed 
the removal of the beats, was aware of the shoal; but no one ap- 
pears to hâve had any knowledge of the existence of any such ob- 
struction as the log with spikes; nor is there any évidence when it 
came there or how long it remained. 

The insurers and both carriers denied any liability for the ac- 
cident; and the libelant finally made an arrangement to advance 
to the shipper the amount of the damage, and took an assignment 
of the claim against the insurance company, and filed the above 
libel. 

The answer dénies that the loss arose through any péril of the 
sea covered by the insurance policy; and it also sets up a spécial 
condition of the policy in the following words: 

"It is understood and agrced that In case auy agreement be made by the 
assured with auy carrier by wliich such carrier stipulâtes to hâve, in case of 
any loss for whieli he may be liable, the beneflt of this insurance, then in that 
evont the insurers shall be discharged of any liability for such loss here- 
nnder." 

The through bill of lading provided for transportation by the 
Pennsylvania Railroad to New York and thence by the Nether- 
lands American Line of Dutch steamers to the port of Rotterdam, 
and at the end of its tenth condition contained the following stipu- 
lation: 

"And any carrier by water liable on account of loss of or damage to any of 
said property, shall hâve the full beneflt of any insurance that may haye 
been effected upon or on account of said property." 

1. The flrst ground of défense evidently cannot be sustained. 
The loss was damage by sea water, arising, not in the ordinary 
course of grounding in the slip, but from careening conséquent 
on the settling of the boat upon a dangerous log, not before known. 
This was an accident, such as occasionally arises in the ordinary 
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handling of lighters in the harbor, in course of transit; and in 
such. transit as was contemplated both by tlie policy and by tlie 
bill of lading. Upon a loss happening in that way, it makes no 
différence, as between the insurer and the insured, whether the 
original grounding and settling on the log was by some one's 
négligence, or without négligence. The immédiate and proximate 
cause of the loss as between the insurer and insured was a sea péril, 
coTered by the policy. Potter v. Insurance Co., 2 Sumn. 197; In- 
surance Co. V. Sherwood, 14 How. 351, 365, 366; Liverpool & G. W. 
Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 438, 9 Sup. Ct. Eep. 469; 
The Xantho, L. E. 12 App. Cas. 503, 510; Earnmoor S. S. Co. v. 
Union Ins. Oo., 44 Fed. Eep. 376. If this approximate cause 
arose through anterior négligence, the insurers, on paying the loss, 
would hâve, by équitable subrogation, a claim for indemnity against 
the négligent party, if there were no contract with the carrier pre- 
venting such recourse against it. 

The object of the clause above quoted from the policy is to 
retain unimpaired to the insurance company its right of indemnity 
over against any carrier whose négligence has caused the loss, or 
else to be "discharged of any liability for such loss." The carrier 
in taking the goods may stipulate to hâve the benefit of any in- 
surance that the shipper may effect; and where this stipulation is 
made, as in this bill of lading, it defeats the insurer's right of in- 
demnity against the carrier. l'hoenix Ins Co. v. Erie & W. Transp. 
Co., 117 U. S. 312, 6 Sup. Ct. Eep. 750, 1176; California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 10 Sup. Ct. Eep. 365; Chicago, 
St. L. & N. O. E. Co. V. Pullman South. Car Co., 139 U. S. 79, 11 
Sup. Ct. Eep. 490. The clause in the policy is to be interpreted 
with référence to this object. Its effect should not be extended by 
construction beyond its natural significance and presumed object. 
Its language is in fact fully satisfled by the construction that con- 
fines its application to those cases only where the carrier is liable 
for the loss. The words "such loss" necessarily mean a loss for 
which the carrier is liable. The policy, therefore, remains in fuU 
force as respects losses by sea périls to which the carrier has not 
contributed by any négligence, and for which he is in no way 
legally responsible. On any otlier construction the whole policy 
would become void by the simple taking of this bill of lading, al- 
though the loss might be whoUy independent of any acts of the 
carrier. 

In the présent case, if the loss arose through négligence, it is 
immaterial whether the négligence was on the part of the railroad 
company, or of the line of steamers. For both were carriers and 
the stipulations of the bill of lading and of the policy apply alike 
to each. Hence if either is liable for this loss, the clause in the 
policy would become operative, and the insurers be discharged of 
liability for this particular loss. 

But in order to make this clause operative, it is essential that 
the loss be shown to hâve arisen through the négligence of the 
one carrier or the other; and in the présent case I do not think 
such négligence is established. The burden of proof is upon thj 
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tespondent. Northwest Transp. Co. v. Boston Marine Ins. Co., 41 
Fed. Eep. 793, 797. The évidence is toc meager to warrant a find- 
ing of négligence in the carrier. The grounding of such boats in 
the slips is not uncommon. This shoal was of mud and sand; it 
was known to the stevedore. I^o préviens accident from ground- 
ing in the slip is shown. The kind of damage proved is not such 
as would naturally arise from grounding on a dangerous bottom, 
viz.: the twisting, the hogging or the brealdng of the boat; but 
a hole through the bottom, such as would arise from the log with 
spikes found there the next morning. It was undoubtedly some 
accidentai and récent accretion. There is no évidence of négli- 
gence in examining the slip, or that grounding in it was danger- 
ous. No prior knowledge of this log is proved; nor any neglect 
of reasonable care. Accidents from such causes occasionally hap- 
pen without négligence imputable to any one. Potter v. Insurance 
Co., 2 Sumn. 197; Bowring v. Thebaud, 42 Fed. Rep. 796. Upon the 
meager évidence on this subject, I do not think there is sufficient 
proof that the moving of the libelant's boat upon the shoal was in 
itself négligence; and consequently the case does not fall within 
the provision of the insurance policy above noted. Decree for the 
libelant for $255.63, with interest from November 1, 1892, and 
Costa. 



THE ELECTRON. 

ELECTRO-DYNAMIC CO. v. THE ELECTRON. 

BIGLER V. ELECTRO-DYNAMIC CO. 

(District Court, S. D. New York. April 8, 1893.) 

1. Makitimb Lien — Articles Dkliverbd when Statb Law Gives Lieit. 

Wliero articles were delivered for the use of a yacht at Newark, N. J., 
according to contract, and the law of that state expressly ^ves a lien for 
such work and materials, held, that a lien against the vessel could be en- 
forced, whether the articles were fumished en the crédit of the yacht or 
not. 
Z. Salb — Wakrantt — Whitten Contract — Pakol Excluded. 

Certain electrlcal machines were furnished to a yaclit with a vlew to 
Increasing her speed. The contract was in writing, and contained no 
guaranty that the inaebinos would actnally so increase the speed, but 
only a warranty of increased horsepower. The évidence indicatlng that the 
guarantied additlonal horse power was actually developed, and that as 
to increase of speed tlie yendor hnd undertakcn nothing, paroi évidence 
as to a guaranty of increase of speed being excluded, and the written con- 
tract having been fairly compliod with by the vendor, hdd, that the latter 
was entitled to the balance of the contract price. 
Samk— Sale of Patented Article — Inability of Vendob to Give Right 
TO Légal Use. 

In. the case of the sale of a patented article the use of whlch Is the sub- 
stance of the riglit intended to be given and acquired, the right to use 
should stand on the same ground as the title. Unless, therefore, facts 
appear which show that the vendee took the rlsk of conflicting claima 
as to the patent right, the vendor is bound either to secure to the vendee 
the right to use that which was sold for use, or answer in damages for 
the loss of the value of that use from the Ume any further usô was pre- 
vented. 
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L Same — RiGHT To Damages — Eviction. 

To give any ground for a right to damages by the vendee of a patented 
articlp for Inaiiility to use It there must hâve been an éviction of tlie 
vendee from the use of the article, or what is équivalent to an éviction. 

5. Same— Eviction— What is— Injunctiox ik Patent Suit. 

A perpétuai injunction, such as is usually given in patent cases by a 
court of equity, where notice of such adjudication is brought home 
to a purchaser of the Jirticle by the person having the légal right, with an 
imperativo prohibition against any further use, is such an éviction as vcill 
entitlo the purchaser to damages against the vendor. 

6. Same— Damages — How Ascertained. 

ïhe évidence leaving it doubtful what would be the damage to the 
vendee of a patented article by reason of its use having been prohibited 
by the victorious party in a litigation over the patent in which the vendor 
of the article was the unsuccessful litigant, hdd, that a suit for damages 
against the vendor for loss for the use of the article would be suspended 
for 30 days to allow the vendor to obtain from the légal patentée a license 
for the vendee to use the patent, failing which it would be referred to 
a commissioner to ascertaln the value of the future use of the patent 
of which the vendee had been deprived. 

In Admiralty. Libel for balance of price of repairs and sup- 
plies. Cross libel to recover damages for breach of the contract 
under which the repairs were made. A stay of proceedings un- 
der the original libel until security was given for the damages 
claimed under the cross libel was heretofore allowed. 48 Ted. 
Kep. 689. 

Eobinson, Biddle & Ward, for Electro-Dynamic Co. 
Wilcox, Adams & Green, for the Electron. 

BROWN, District Judge. The above libel was filed to recover 
payment of the balance of the contract price for supplying to the 
yacht Electron certain electrical storage batteries, and other 
work and material, in the spring of 1891. The answer allèges 
that the batteries were designed to increase the electrical motor 
power of the yacht, and to enable her to attain a certain increased 
speed, and that ihe libelant represented that this could be ob- 
tained by increasing the number of cells and rewinding the motor; 
and that by such changes she would make from 1,400 to 2,000 révo- 
lutions of her wheel per minute on fast speed; and that the agree- 
ment for repairs was entered into on the faith of thèse assurances; 
but that the work supplied wholly failed to produce the power, 
the velocity, or the increased speed, the gréâtes t number of pos- 
sible révolutions being 770; also, that the batteries furnished 
were an infringement of the Brush Electric Company's patents, 
which infringement bas been adjudicated, and the claimant therèby 
prevented from the further use of the batteries furnished. A 
cross libel was filed, stating similar facts, for the purpose of re- 
covering $2,000 which had been paid on account of the work and 
other damages, tendering back the batteries and other articles de- 
livered. An offer to return the articles was made about two 
months after the original libel was filed, and a few days before the 
filing of the answer thereto, and of the cross libel. 

The contract between the parties was in writing, through the 
libelant's letter of February 17, 1891, afterwards amended, in 
v.56F.no.6— 20 
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some respects, by certain corrections suggested by tbe claimant; 
and as thus amended deflnitely accepted by the claimant by let- 
ter o£ February 28th. The libelant did business in Philadelphia, 
whence the letter of February 17th was written. The claimant's 
acceptance was written from his résidence in Newburgh, N. Y. 
The essential parts of thèse letters, as respects the questions at 
issue, are as follows, namely, the letter of Mr. Griscom, the 
président of the libelant company, addressed to Mr. Bigler at New- 
burgh, and dated February 17, 1891: 

'•l»ear Sir: I hâve just seen Mr. Bâtes who confirma the rough estimate 
I made to you the other day in anawer to your request for a prlce on refitting 
the Klectron with two hiiudred and fifty (250) cells of storage battery and 
with tho original motor rewound se as to produce 15 horse power, or 25 horse 
power at a spurt, or to produce readily about 10 horse power in ordinary 
service. We therefore propose to fumlsh you with two hundred and tifty 
now cells of 23 M accnniulators, rewind one motor, supply two new arma- 
tures, supply ail necessary switches and wiring and ten incandescent lamps 
itnd soekets for the sum of four thousand and ten dollars, payable two thou- 
siand dollars cash on delivery of the material at Newark, N. J., ready to go on 
tho boat, and one thousand dollars in a 60 days' note and one thousand and 
ten dollars in a 90 days' note, interest added, drawn to your order and indorsed 
by you. * • * Yours, truly, W. W. Griscom, Président." 

Mr. Bigler replied by letter dated February 21st, as follows: 

"Newburgh, Feb. 21, 1S91. 
"W. W. Griscom, Esq., Prest. 224 Carter St., Phila.—Dear Sir: Your favor 
of the 20th inst. Is at hand and I notice what you say conflrming our verbal 
underirtanding of Ihe power which you propose for the motor to be used in 
tho eloetrical bo.'it Electron. This is entirely satisfactory. AU the other 
spécifications are as we talked except you had 12 lamps instead of ten, the 
payments were $2,000 cash on delivery of the boat completely fltted with the 
electrlcal works, balance 2 and 3 months as you state, but the price complète 
you bave $4,000 and them $4,010. We won't let the 10 dollars spoil the trade 
as I am sure you wiil consider that small amount. You can therefore go on 
with the work, as I propose to hâve the boat at the Newark factory about 
the first of April. Yours, truly, J. Bigler." 

The terms of this reply not being whoUy satisfactory to Mr. 
Griscom, the latter, by letter of February 26th, wrote to Mr. Big- 
ler as follows: 

"Dear Sir: Your favor of Feb. 21st at hand. I bave entered your order for 
the equipment of the electrical boat Electron and will commence work on 
the motor promptly. Will you please send a formai acceptance of my letter 
of Feb. 17th which bas been approved by the committee and which I am 
not authorized to charge in any part? WUl you oblige me by performing this 
formality promptly, in order that we may lose no time? 

"W. W. Griscom, Président." 

In reply to this, Mr. Bigler wrote to Mr. Griscom under date of 
February 28th as follows: 

"Dear Sir: Your favor of the 26th inst. is at hand in which you say 'I 
havo entered your order for the equipment of the electrical boat Electron 
and will commence work on the motor promptly.' You ask for a formai ac- 
ceptance of your offer of the 17th of this month. I certalnly intended by my 
letter of the 21st to fuUy accept your proposition. If you do not consider it 
so I will repeat I agrée to p:iy you $4,010 for the work complète; $2,000 cash 
when the boat is equipped complote as per your letter of the 17th inst., $1.000 
In my note of 2 months, $1,010 at 3 months, both notes made to my order, and 
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by me indorsed. Boat to bo ready for delivery early in May. Interest to be 
added to the notes. I trust this covers your proposition. 

"Yours, &c., J. Bigler." 

1. The first point taken in défense is that the articles were not 
furnished on the crédit of the yacht, and that there is no lien, 
They were delivered, however, to the vessel at Newark, N. J., where 
the contract provided that they should be delivered, and the law 
of that state expressly gives a lien for such work and material. 
This objection must, therefore^ be overruled. 

2. The burden of the défense on the merits, as well as of the 
claiin in the cross libel, is, that the new batteries and rewinding 
of the motor did not produce the expected speed of the boat in ac- 
tual service, nor the number of révolutions of the wheel referred to 
in certain conversations, nor 10 horse power in ordinary service, nor 
25 horse power at a spurt; and that the batteries and work were 
defective and inefficient, and the bénéficiai use prevented by the 
infringement of the Brush patents. 

The rule of law is well settled, that contemporaneous or prior 
conversation between the parties cannot be resorted to in order 
to enlarge or vary the rights and obligations of parties to a written 
contract. It may be set aside for fraud, or reformed in equity to 
coiTect a mutual mistake. The récent décisions of the suprême 
court in no respect relax this ancient rule. De Witt v. Berry, 134 
U. S. 306, 10 Sup. et. Rep. 536. The évidence offered by the claim- 
ant, therefore, for the purpose of proving a guaranty of a deflnite 
number of révolutions was rejected; but for the purpose of giving 
the défendant the benefit of any possible doubt about what had 
been intended by the "horse power," the conversations on that sub- 
ject were admitted; and by that means considérable appears in 
the testimony with référence to révolutions also. From the con- 
tract made by the letters of February 17th and 28th, it is clear, 
however, that there was no guaranty of any kind, save the produc- 
tion of horse power; and the resuit of ail the évidence on this point 
seems to me to show clearly that the batteries did produce or "de- 
velop" in the language of the claimant's letter of February 19 th, 
the amount of horse power therein agreed. It is plain from the 
testimony not only that the agreement itself contains no warranty 
as to the number of révolutions that the wheel should make, or as to 
the speed which the boat should attain, but that the libelant was in 
no condition to détermine either of thèse things accurately, and did 
not undertake anything in regard to them. There is no allégation in 
the pleadings and no évidence of any fraud. Mr. Griscom's letter 
of February 26th, moreover, was explicit notice to the claimant 
that he was "not authorized to change in any part" the proposi- 
tion previously submitted; and with this notice the proposition was 
accepted by the claimant. The responsibilities of the libelant un- 
der it cannot, therefore, be enlarged or varied by paroi évidence 
of prior conversations. 

A few weeks af terwards it was ascertained that at Atlantic City, 
where the j^acht was intended to run in the carriage of passengera, 
the voltage of the electric current from which she must draw her 
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supplies was not sufficient for properly cliarging th.e 250 cella as 
designed. A substitute, by nearly doubling tke number of cells, 
viz. to 376, was tberefore agreed upon, but without any furtber 
change in the contract. 

It is évident that the whole subject was in the nature of an ex- 
periment, in which whatever may hâve been the hope or expression 
of confidence by either party, as to the resuit in increased speed, 
no warranty or guaranty was assumed by the libelant. Even down 
to the trial, the simple question what was the amount of horse 
power delivered at the propeller blade, over and above ail friction 
of machinery, was left undetermined, and is still uncertain; so 
that if the contract were held to import an obligation to supply 
so much effective power at the propeller, the évidence would not 
establish any breach. One object of the admission of évidence 
in regard to the conversations of the parties in référence to power 
was to ascertain the common understanding of the parties, if there 
was any, as to what was intended by producing or developing so 
much horse power. In the absence of any deflnite évidence to the 
contrary, I should hold that this phrase, as applied to an electric 
battery, meant the horse power developed in the battery and wires, 
and delivered to the machinery; subject to such frictional diminu- 
tion in the machinery itself as might intervene between the ends 
of the wires of the battery and the propeller blades. If the latter 
view be correct, the évidence shows that the agreement was more 
than fuUy performed. 

The évidence does not sustain the charge of bad material or bad 
workmanship. 

3. The authorities are very meager as respects the obligations 
of the vendor of a patented article in regard to any warranty of 
a perpétuai right of the vendee to use it. In the présent case the 
contract was for the supply of "23 M accumulators." It was a 
contract for a deflnite thing, manufactured by another company 
than the libelant. The articles were delivered pursuant to the con- 
tract, and were used by the défendant without hindrance during 
the season of 1891, as long as he desired to use them, and it does 
not certainly appear whether he haa desired to use them further or 
not. Where both the parties to a sale hâve knowledge of the ma- 
terial facts regarding conflicting claims to a patent right and no 
guaranty is asked or given, such as in practice often is given, this 
might possibly be held to be sufficient évidence of the intent of 
the parties that no guaranty or agreement for indemnity was in- 
tended. In the présent case, as î understand the évidence, the 
rights of the différent patentées were in controversy at the time 
this contract was made, and no final adjudication had been made. 
The libelant, it appeared, though not identical with the patentée 
company, by its members, as I understand, had the control of it, and 
had expected a décision in its favor. The claimant testifles that 
he knew nothing of this controversy, and that nothing was said to 
him upon the subject by the libelant. Neither the answer nor the 
cross libel, however, charges any secrecy or bad faith on the part 
of the libelant in making the contract, and if the controversy were 
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still undetermined and no interruption of the claimant's use of the 
articles iiad occurred, plainly the controversy over the patent and 
its resuit would be no défense. American Electric Oonst. Co. v. 
Consumers' Gas Co., 47 Fed. Kep. 43, affimied 50 Ped. Rep. 778, 1 
G. G A. 663. 

In the case of Carman v. Trude, 25 How. Pr. 440, the plain- 
tiff had sold a patent méat safe to the défendant, who paid the 
fuU price therefor, less $25, which the plaintiiï told him was 
owing to the person having the patent right thereon, and whom 
the vendee assumed to pay. It appeared, however, that the |25 
reserved was the price owing to the patentor for the use of the 
safe for a single year only; and that |25 more was required for 
the perpétuai use of it. The suprême court of this state on ap- 
peal held that the sale carried an implied warranty of both the 
article and the right to use it, that the vendee was entitled to 
the additional $25, and that this was his only proper damage in 
the case. The décision was based, not upon the ground of fraud, 
but on the ground that the plaintiiï was not the full owner of that 
which he had undertaken to sell and of what he had impliedly war- 
ranted; and that he must, therefore, pay as damages such an 
amount as was required to make the sale good. 

While that case is not exactly parallel with the présent, it seems 
to me to hâve been correctly decided, and that the principle of the 
case is applicable hère. The mère ownership of the title to Per- 
sonal property designed solely for use is of no value, if the owner 
cannot lawfuUy use it at ail. Its value is in its use. In a case 
like the présent, the use is the very substance and essence of the 
right intended to be given and acquired. As respects the vendor's 
implied warranty the right to use should stand on the same ground 
as the title. Unless, therefore, sufficient facts appear to warrant 
the inference that the vendee took the risk of any conflicting 
claims as to the patent right, I think the vendor is bound either 
to secure to the vendee the right to use that which was sold for 
use, or else to answer in damages for the loss of the value of that 
use from the time any further use was prevented. See Benj. Sales, 
§§ 985-990, and notes. To give any ground, however, for damages, 
there must doubtless be an éviction of the vendee from the use 
of the article, or what is équivalent to an éviction. American 
Electric Const. Co. v. Consumers' Gas Co., supra. A final adjudica- 
tion between the parties principally concemed, resulting in a 
perpétuai injunction, such as is usually given in patent cases in 
a court of equity, is, I think, équivalent to éviction, when notice 
of such adjudication has been brought home to the party by the 
person having the légal right, with an imperative prohibition, such 
as was given in the présent case, against any further use of the 
article. 

What damages should be allowed to the défendant for the in- 
terruption of the further use of this battery, is not easy to dé- 
termine upon the évidence. A proper award of damages, as indi- 
cated in the case of Carman v. Trude, supra, would be either what 
it would cost to procure a license for the continued use of the 
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batterj in question; or, if that could not be done, tlien the amount 
of the pecuniary loss to the claimant arising from the inability to 
Tise the battery lurther. On the latter question, the value of the 
battery for practical use in the condition it was in when fui'tlier 
use was prohibited, would be an important question; and on tliis 
point, according to the claimant's évidence, its value would seem 
to be small; partly from its failure to accomx;lish what was needed 
for his vessel, and partly from the damage or dépréciation it 
sustained from its use during the season of 1891. Some time in 
September, 1891, as I understand, the yacht was talcen to New- 
burgh, laid up for the winter, and the battery there taken out of 
her. Of the 376 cells, 117, as I understand from the captain, 
were bad. No defects were pointed out in the other parts of the 
work supplied. The évidence, as it stands, is insufficient to en- 
able me to form any satisfactory judgment as to what is the dam- 
age to the claimant from the loss of the future use of the battery, 
arising from the final adjudication in the patent case. The fact, 
however, that no prohibition to use the battery was seryed on 
the claimant until after this libel was flled, nor until shortly be- 
fore the answer and the cross libel were interposed, and long 
after the battery had been taken out of the yacht, suggests the 
surmise that this formai notice may hâve been voluntarily ob- 
tained by the claimant for the purposes of this suit. 

A proper disposition of the matter for the présent will, I think, 
be to suspend its further hearing, allowing to the libelant 30 days' 
time in which to procure, if it can, from the légal patentée a 
license to the claimant for the uninterrupted use of the battery; 
and if that be obtained and deposited in the court for the use of 
the claimant, then that the libelant hâve a decree for the balance 
of the contract price, with interest to November, 1891, when notice 
of the prohibition was served. If such license is not obtained 
within 30 days, that it then be referred to a commissioner to as- 
certain the value of the future use of the battery of which the 
claimant has been deprived; and that tlie amount, as thus de- 
termined, be allowed as an offset against the balance of the con- 
tract price and interest as above statei 



THE DESTROYER. 

ALLEN et al. v. THE DESTROYER.» 

(District Court, S. D. New York. April 20, 1893.) 

Shamen'8 Wages — Services not Rbnderkd in Navigating Vessel. 

To entitle »ne to a lien for wages against a ves^sel it Is not necessary 
that the services be rendered In navigation alone. Hence, when engineers 
were employed on a subœarine torpédo boat, partly in moving her about, 
but malnly In operating her machinery for throwlng projectiles, which was 
her sole business, it was hdd that they had a lien for balance of wages, 
though the govemment was at the time experlmenting with the boat, 
and was allowing the men a daily compensation. 

'Reported by E. G. Benedict, Esq., of the New York bar. 
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In Admiralty. Libel by Edward Allen and Henry Allen against 
<h.e steamer Destroyer for wages. Decree for libelants. 

Alexander & Ash, for libelants. 
T. Darlington, for clalmant. 

BEOWN, District Jndge. The above libel was filed to recover 
a balance of wages between February and December, 1892, on the 
steamer Destroyer. The steamer was built as a fighting vessel for 
the purpose of discharging submarine torpedoes; and during the 
time for which the wages in question are claimed, naval officers 
were making experiments for the purpose of enabliug the govern- 
ment to détermine whether it should take the steamer upon an 
option for which it had contracted. The libelants were the en- 
gineer and assistant engineer of the boat; and their services were 
necessary, both in operating the machinery for navigation, which, 
however, was but slight, as the vessel was moved but little during 
thèse experiments, and also in working the machinery for the 
discharge of the projectiles. 

During the period of thèse experiments $3.50 per day was al- 
lowed and paid to each man by the government for the use of their 
services. The libelants had refused, however, to work the boat 
during thèse experiments at those wages, and an additional sum 
had been promised them, namely, $1 per day more to Edward 
Allen, and 50 cents per day more to Henry. The respondent 
claims that there was no lien on the vessel for the wages of the 
men, and that it was agreed that Mr. Lassoo personally should 
be alone responsible for the extra amount. 

The balances claimed are not extra wages. The men were not 
in the direct service or employment of the government; though 
the government, for the use of the men's services, allowed and 
paid $3.50, which is credited upon their wages agreed on. 

I think the men are entitled to the lien claimed. The vessel 
was a completed one. The servic(;s of the men were rendered on 
board the vessel, and directly for her benefit and for the beneât 
of the owners. The services were, moreover, rendered in the 
spécial business of the ship, namely, in moving her about, so 
far as moving was desired, but mainly in operating her machinery 
for throwing projectiles, which is her sole business. To entitle 
the men to a lien upon the ship for wages, it is not necessary 
that their services be rendered in navigation alone. Ail, save 
the master, who do service on bcard in the business of the ship 
hâve an equal lien. On the steamers of the présent day, for 
instance, none of the men engaged in the steward's department 
usually hâve any duties of navigation. But they hâve a lien for 
wages, because they render a service to the ship and in her business. 
The services of the libelants were directly in the business of the 
ship, and in the interest of the owners, viz. to make the expéri- 
mente successful, and the vessel acceptable to the government. 
One of the principal points in dispute, therefore, namely, whether 
the Ericsson Coast Défense Company, or Mr. Lassoo, personally, 
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agreed that the wages should be $4.50 and |4 respectively, is 
immateriaL Tlie company was not the owner of the vessel, but 
had built her for tbe owners. Mr. Lassoo was the exécuter of one 
of the principal owners. Whether the arrangement for the amount 
of wages was made by the one or the other, the employment of 
the men was equally upon the authority and consent of the owners 
and for their beneât; and that is ail that is needful to entitle 
the libelants to a lien. The évidence leaves no doubt, however, 
that the men's services were not rendered upon any personal crédit 
of Mr. Lassoo. Decree for the libelants, with interest and costa. 



MORSE et al. ▼. THE CHARLES RUNYON. 

(Circuit Court of Appeals, Second Circuit June 12, 1893.) 

TowAQE — Leaviug Tow AT Unsafb Bbbth — Evidence. 

A tug, beltig tumed back by heavy weather, lef t a canal boat at a pler 
to whlch the master objected as unsafe. At low water the canal boat 
broke la two, and sank, and not because of any unsonndness. The water 
was 30 feet deep at the end of the pler, and shoaled rapidly towards the 
sliore. The testimony as to the depth of the water at the bow of the boat 
was confllcting. Ueld, that the fact of the boat's breaklng under such clr- 
cumstances was sufflcient to tum the scale in favor of libelants' claim 
that the bow grounded in shoal water, and the tug was responsible for 
the damages. 46 Fed. Rep. 813, affirmed. 

Appeal from the District Court of the United States for the 
Eastern District of New York. 

In Admiralty. Libel by James W. Morse and Frank Van Buren 
against the steam tug Charles Eunyon to recover damages for the 
loss of a tow. There was a decree for libelants in the court below, 
(46 Fed. Eep. 813,) and the claimants appeal. Affirmed. 

Stewart & Macklin, for libelants. 

Charles M. Hough, for claimants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of the 
district court for the eastern district of New York, which adjudged 
that the libelants recover, of the claimants of the steam tug Charles 
Eunyon, damages for neglect in respect to the boat Thomas Dobie 
and her cargo. The following facts were found by the district 
judge: 

"On the 31st day of March, 1889, a contract was made by the owners of 
the tug Charles Runyon to tow the canal boat Thomas Dobie, loaded with a 
cargo of coal, from Port Johnson to Barren island. The tug started In the 
moming with the canal boat, but after she passed Norton point the weather 
proved so heavy that the tug deemed It prudent to go no further. She ac- 
cordingly tumed back with the canal boat, and taking the canal boat to the 
north slde of the American cotton docks, on Staten island, left her there, 
alongiiide of the north slde of pler 1. The place where the canal boat was 
left was not a regular slip. It had never been excavated for a slip, but 
was slmply part of the l.and used by the llghthouse station at Staten 
island, which adjoins pler 1 of the cotton docks. At the time the 
canal boat was left at that pler the master of the canal boat objected 
to the place as unsafe. The wiUd was then high. During the after- 
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noon tte master of the canal boat proceeded to New York, and Informed 
the owners of the tug that the boat was in danger, and requested them to 
move her to a safe place. They promised to do so in the moming. The master 
also made unsuccessful efforts to procure another tug to move him to a safe 
place. The bottom alongside pier 1, where the canal boat was moored, was 
a shelving bank; the water being some 30 feet deep at the end of the pier, 
and slioaiing towards the shore. During the night the canal boat suddenly 
broke in two, and sank." 

Thèse facts are fully supported by tlie testimony. The break- 
age was caused by the grounding of the bow of the boat in com- 
paratively shoal water, the depth increasing rapidly towards the 
stem. The boat suddenly cracked, and sank before the captain 
and his wife could get ashore. 

The theory of the libel was that the place where the tug left 
the canal boat was unsafe, by reason of InsuiBciency of water; that 
the unsafeness ought to hâve been known by the master of the tug; 
and that, when Informed of the danger, the owners neglected to 
remove the boat to a place of safety. It was not denied that the 
obligation to put the canal boat into a safe place rested upon the 
tug when she thought it proper to suspend towage, and to leave the 
boat at Staten island; but the contention on the part of the tug 
was principaUy to the effect that there was an abundant depth of 
water where the boat lay, that the accident happened by reason 
of her bad condition, and that her captain was négligent in not 
foreseeing and preventing the danger. The conflict of testimony 
upon the depth of the water on the north side of pier 1 was truly 
said by the district judge to be "extraordinary;" but the signiflcant 
fact which is at variance with the measurements of the claimants 
is that the canal boat did break in two while lying at this place 
in low water. It is a further fact that the grounding, and not her 
unsoundness, caused the injury. 

The point was made in argument by the claimants that the cap- 
tain of the canal boat was guilty of neglect in not attempting to 
rescue his boat and cargo from known or anticipated dangers 
during the day and evening before she sank, but the testimony does 
not support the claimants' theory. On the contrary, the captain 
went to New York in the afternoon of March Blst, and informed the 
owners of the tug of the danger, and asked their immédiate assist- 
ance, but they preferred to delay until the next morning. The 
aflQrmative évidence is that he foresaw the coming trouble, and was 
both anxious and eamest in his attempt to gain assistance, and 
to save the boat and cargo. 

The decree of the district court is affirmed, with costs. 



THE TRANSFER NO. 2 and CAR FLOAT NO. 12. 

WISHING V. THE TRANSFER NO. 2 and CAR FLOAT NO. 12.- 

(District Court, S. D. New York. Aprll 29, 1893.) 

Collision — Vbssbl Brbaking Adrift — Fastenings— Storm — Icb Flob. 

Where a railroad float, at the commencement of an extraordinary storm, 
was moored in a slip in the East river, and held her place through two 

'Reported by B. G. Benedict, Esq., of the New York bar. 
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full tides, but was afterwards broken adrlft by a large floe of ice, which 
came up the river, and the évidence Indicated tbat tbe float was snffi- 
ciently fastened, and that such a body of Ice was not reasonably to be 
anticipated ki tiiat locality, and its appearance was wlthoiit waming, held, 
that neitber the float, nor the tug In charge of her, was liable for the 
damage caused by the float's colhding with libelant's boat. 

In Admiralty. Libel by John Wishing against the steam tug 
Transfer No. 2, and Car Float No. 12, for a collision. Libel dis- 
missed. 

Carpenter & Mosher, for libelant: 

Cited The John Tucker, 5 Ben. 366, 369, 370, and cases cited in the opinion; 
The Louisiana, 3 Wall. 164; The Barges Energy and M. F. Winch, 10 Ben. 
158; The Schooner Christopher Columbus, 8 Ben. 239, 241; The Lotty, Olcott, 
332, 333; The JohanneS, 10 Blatchf. 478; The AYier v. Padre, 29 Fed. Rep 
335; The Bark Lillan M. Vigus, 22 Fed. Rep. 747. 

Btnedict & Benedict, for claimants. 

BROWN, District Judge. At about 6 o'clock A. M. of March 13, 
1888, diiring the extraordinary storm known as the "Blizzard," 
a railroad float, -which was moored in the slip between piers 

6 and 7, East river, broke her bow fastenings and swinging down- 
Avard, came in collision with and damaged the plaintiff's boat, for 
which the above libel was flled. The faults alleged are improper 
and insuJficient fastenings. 

The float was loaded with railroad cars, and had left Harlem 
the previous day in charge of Transfer No. 2, bound for Jersey 
City. Meeting with veiy heavy weather, she had been obliged 
to put in at Greenpoint. Finding her position there untenable, 
she afterwards came down the East river expecting to find a 
suitable place on the New York shore, but was unable to effect 
an entrance at two or three places tried in succession. At about 
4 P, M., when a little below the Brooklyn bridge, she was met by 
her sister tug Transfer No. 3, and with the latter's help was able 
to effect an entrance in the slip between piers 6 and 7, the only 
one apparently available. They could not go on around the Bat- 
tery, and get a cross the river. 

The float was about 225 feet long. I flnd, upon the évidence, 
that she was moved as far up in the slip as was safe, having 
référence to the canal boats immediately ahead. Alongside pier 

7 was a schooner, about 125 feet long; next outside of her and 
on her midship and quarter was a lighter. The float came in out- 
side of both. Her stern projected about 10 feet beyond the end 
of the i)ier; and next to the pier and behind the stern of the 
schooner lay Transfer No. 2. The tide at the time was ebb. The 
stern of the float was made fast by liues fastened to a bitt near 
the stem of the schooner, and there were other breast lines to the 
lighter. The float thus moored remained in safety for at least 
13 hours, covering two full tides. 

The flerceness of the storm had much abated before 6 o'clock 
in the iiiorning, when an immense floe of ice, aocording to the testi- 
mony of the pilot, came up the East river, and catching the stern 
of the float, forced her stern towards pier 7 with such force as to 
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<!ause a sv-ingingf strain on the bow suflScient to break ail the Unes 
tliat fastened her to tbe scbooner. Tliere bad not previously 
been anj^ ice in the river. During the day it came in in such 
quantities that people passed across tlie river, an extraordinary 
occurrence that happens only once in many years. In the sev- 
eral cases cited for the libelant, where vessels bave been held 
responsible for breaking loose froni their moorings, ail of which 
I hâve examined, there were présent plain indications of tbe spé- 
cial danger which onght to bave been guarded against; and it 
was for the neglecL of those évident dangers that the vessels Avere 
held responsible. In seveial of the cases there "was floating ice, 
the dang'jr from which was obvions at the time when the vessel 
was moored. In others, not only was the spécial danger obvions, 
but there w.ts abundant time and means to guard against it. 

For the libelant it is contended that the parting of the Unes was 
caused by chafing npon the schooner's bitt. The weight of évidence 
is clearly to the contrary. The Unes were repeatedly visited and 
examined ou the schooner by the float's men for the express pur- 
pose of seeing whethor there was any chafing, and noue was found. 
The gênerai sulïiciency of the fastenings for ail times of tide is 
proved by the fact that during two fuU tides and through the 
worst of the storm her position was maintained without change. 
The testimony as to the sudden appearance of an immense sheet 
of ice is not contradicted. It was an extraordinary occurrence, 
not reasonably to be anticipated. There was no previous ice to 
suggest the necessity of taking précautions against it, certainly 
none as respects such an immense floe as came in with the moming 
flood. This distinguishes the présent case from ail those cited. 
There was no time to provide any additional securities after this 
floe was seen coming; and the accident should, therefore, be, in 
my opinion, ascribed, not to the omission of any reasonable pré- 
cautions in fastening, but whoUy to the extraordinary occasion, 
and to this almost unexampled storm and cold. See The Brooklyn, 
4 Blatchf. 365; The John Tucker, 5 Ben. 366; The Energy, 10 Ben. 
158. The libel must, therefore, be dismissed. 



THE CHARLES HEBARD. 
THE CHARLES HEBARD v. LYONS. 
(Circuit Court of ApDoals, Sixtli Circuit. June 7, 1893.) 
No. 51. 

COLLIBIOIT— TUGS AND TOWS— St. ClATR RiVER. 

Tlie steamer H. was passing Jown tlie St. Clair river at night, In tho 
soiilheast bend, witli three schooners in tow. She was ninning very slow, 
because slie had been notifled that a raft was just ahead. The raft waa 
from 1,800 to 2,000 feet long and 250 to 300 feet wido, and was in tow of a 
smali tug on a liawser. When discovercd by the H. the starboard side of 
the raft at tho tail end was about the middle of tlie river, which was hère 
700 foet wide, while its tug was hugging the Canadian side. The H. dis- 
covered, about the same time, the tug A. coming up on the American 
shore, with two schooners In tow. She blew a danger signal, and then ex- 



316 FEDERAL EEPOETEB, Vol. 56. 

cbanged signais wlth the A. Havlng but a moment to décide, her master 
determined to pass on the American side. Tlie H. passed tlie corner 
of the raft, and then starboarded, and followed close down its side, but, 
being notified that her hawser was fouling the raft, again slowed, but 
Bhortly went ahead on a signal that the liue was free. She ptissed the 
A., as did also her first tow, but her second and tliird tows collided witli the 
tows of the A. The A. and her tows had gone aground ]ust before tho 
collision. Two experts testified that the safer and prudent course for the 
H. would hâve been to talie the Oanadian shore. HeM, that the H. was in 
faiût, flrst, for taMng the American side, and, second, for slowîng, so as to 
lose control of her tows, at the critical moment 46 Fed. Rep. 137, af- 
flrmed. 

Appeal from tlie District Ciourt of tke United States for the East- 
ern District of MicMgan. 

In Admiralty. Libel in rem by Stephen H. Lyons, exécuter of 
the estate of Daniel Lyons, George Goble, J. H. Jacobs, and Joshua 
Eeynolds, against the steamer Charles Hebard, her engines, etc., 
the claimants filed a cross libel against the American Eagle, the 
Monticello, and the Westside. There was a decree for libelant 
in the court below, (46 Fed. Eep. 137,) and the claimants appealed. 
Aflfirmed. 

William A. Moore and William V. Moore, for appellants. 
Harvey D. Goulder, for appeUee. 

Before JACKSON and TAFT, Circuit Judges, and SAGE, District 
Judge. 

SAGE, District Judge. This is an appeal from a decree of the 
district court of the United States for the eastern district of Michi- 
gan, in admiralty, holding the propeller Charles Hebard liable for a 
collision of the schooners Watson and Scoville, of her tow, with the 
schooners Westside and Monticello, in tow of the tug American 
Eagle, in the southeast bend of the St. Clair river, about 12:30 of 
the morning of July 18, 1888. The libel was flled by the owners of 
the Westside and Monticello against the Hebard. A cross libel was 
filed by the owner of the Hebard against the American Eagle, the 
Monticello, and the Westside. The case was tried before Judge 
Hammond, who heard it under désignation by Judge Jackson, and 
flled an opinion, reported in 46 Fed. Eep. 137, holding that the He- 
bard was solely in fault for the collision. 

The Hebard, a propeller of about 1,000 tons burden, and 200 feet 
long, was coming down the river with the Wilson, the Watson, and 
the Scoville in tow, in the order named. They were attached by 
lines of about 600 feet between the Hebard and the Wilson, and 
about 500 feet between each of the other vessels, making the length 
of the entire tow about 2,000 feet. The Hebard was laden with oats, 
and the vessels of her tow with lumber. The night was dark, but 
lights could be clearly seen. The wind was moderate, from the 
eastward. The "Southeast Bend," as it is commonly called, is iœ 
the St. Clair flats, at the mouth of the St. Clair river. The land 
on both sides of the river is flat and low, and from the canal the 
entire bend can be seen. The Hebard and her tow had been com- 
ing down the river with the current, at between seven and eight 



THE CHARLES HEBAED. 317 

miles an hour. About midnight she reacked the Canadian club- 
house, at the beginning of tlie southeast bend, and about two and 
one-balf miles above the place of tbe collision. Wlien near tbe 
clubliouse, sbe passed, port to port, a tow bound up, and was bailed, 
and notified to look ont for a raf t being towed down tbe river. The 
captain of the Hebard, who was on watch, immediately went to 
the pilot house, checked her speed, took his marine glasses, and 
looked for the raft, but could not see it. There was on deck the 
usual watch, — the captain, second mate, lookout, and wheelsman. 
The Hebard came down, ail looking for the raft. 

The appellants' version of the facts is that shortly after check- 
ing the speed of the Hebard, the tail of the raft was discovered 
about 500 feet ahead, and it was also discovered that the light, 
instead of being at the end, where it should hâve been, was forward 
about one-third the length of the raft, which was from 1,800 to 
2,000 feet long and from 250 to 300 feet wide, (appellees say 250,) 
and attached to a small tug by a Une of about 500 feet. It was 
passing around the lower end of the bend, with the tug near the 
Canadian shore, and the tail of the raft about the middle of the 
river, which is there some 700 feet wide. Before he got sight of 
the raft, the captain of the Hebard saw the lights of the Amer- 
ican Eagle and her tow, and exchanged a signal of two blows 
from the whistle. On discovering the raft, the Hebard checked 
again, and blew several short blasts with her whistle as a 
signal of danger. Having but a moment to décide, the cap- 
tain determined — the starboard side of the raft being in about 
mid-channel, and the tug around the bend, close to the Cana- 
dian bank, so that there did not appear to be more than 300 
feet of clear water down the raft on the Canadian side — to 
pass on the American side, and by his order, almost immediately 
after the eschange of signais with the American Eagle, the wheel 
of the Hebard was put to port and she came off about three-quar- 
ters of a point. She was then running under a double check. Com- 
ing on down, she passed between the American shore and the tail 
of the raft, and as close to the raft as she could, and keep clear of 
it. As soon as she cleared the tail of the raft, she put her wheel 
a-starboard. Just then the captain was hailed from the Wilson to 
slow up, as the line was getting foui of the raft. The Hebard was 
then checked the third time. Shortly afterwards word was passed 
that the line was free, and the signal to go ahead was given. 
When the Hebard passed the tail of the raft, the American Eagle 
was coming up, close into the American shore, and showing her 
green and white lights. The Hebard passed her and her tow just 
below the tail of the raft, at a distance of from 75 to 100 feet. The 
Wilson also passed, at a little less distance. The Watson passed 
the tug, but her lumber caught an anchor hanging over the star- 
board bow of the Westside, the first vessel in tow of the Ameri- 
can Eagle, dragged the anchor out with its chain, cutting away 
the stanchions, and doing some damage. The Watson passed on 
down the river until the chain puUed her up, which brought her 
into collision with the Monticello, the second vessel of the Ameri- 
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can Eagle's tow. The Scoville, th.e last vessel of the Hebard's tow, 
passed tlie tug ail riglit, but came into collision with the Westside, 
and the American Eagle, the Westside, and the Monticello then ail 
went aground. 

The appellees, whose version of the facts diiïers materially from 
the appellants' in almost every essential particular, place their 
reliance iipon the foUowing considérations: Their claim is that 
their tug and tow grounded before the collision. The fact of the 
grounding is not in dispute. The question is when it occurred. 
The tug drew about 8 feet of water, and each vessel of her tow 
about 12 feet. The Une from the tug to the Westside was about 
500 feet, and from her to the Monticello about the same. The tug 
was not in the collision. That she grounded first is established 
by the fact — shown by undisputed évidence — that the Westside 
ran up to within 150 feet of her before grounding. The vessels 
lay in those positions until the tug worked herself off the next 
morning, and then puUed the Westside off. This fact conclusively 
négatives the claim of the appellants that the appellees' tug and 
tow were moving up the river until stopped by the collision. It is 
not possible that the Westside, after being struck by the Watson, 
a larger and heavier vessel, and then by the Scoville, both heavily 
laden, and moving down the river, ran up the river about 350 feet 
towards the tug, and there grounded. Tbe force of the blow from 
each of those vessels was down the stream, and must at least hâve 
stopped the upward motion of the Westside. It is to be kept in 
mind that, according to ail the testimony on that subject, — appel- 
lants' as well as appellees', — appellees' tug was not struck by the 
Hebard or any vessel of her tow, and the appellants' testimony 
is that she was under full headway up the river when the collision 
with her tow occurred. 

The testimony for the appellees is that their tug and tow were 
crowded onto the ^imerican bank by the raft, which they met just 
before the collision. The raft's tug was well over to the Canada 
side. She signaled by two whistles to appellees' tug to take the 
American side. The tail of the raft, Impelled by the current, 
swung over so near to the American side as to force the American 
Eagle first, and then her tow, so close to the shore that they went 
aground. Witnesses for appellants, who were aboard the Hebard 
and her tow, testified that they heard the exhaust of the American 
Eagle as the Hebard approached, and that fact is referred to as 
an évidence that she was in motion, and not aground, when the 
Hebard passed her; but the testimony for tlie appellees is that 
when the tug went aground she listed over so far that the lower 
end of one of the syphon pipes was above the water in the bottom of 
the vessel, and therefore this syphon was discharging a clear steam 
with a pulsing exhaust, which might be mistaken for the regular 
exhaust of steam when the tug was working. Another conclusion 
is inévitable, and it is conceded, that if they were aground, they 
were in the best position possible — ^having been signaled by the 
Hebard to take the American side — to avoid her and her tow, and 
that no fault can be imputed to them. 

According to the testimony for appellants, when the captain 
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of the Hebard flrst discovered tke raft, thé tail of it was 500 feet 
distant, and its starboard or right-hand corner about midway of 
the stream. The channel was some 700 feet wide and the raft 
250 feet wide. The Hebard, which had already checked her speed 
on being notifled to look ont for the raft, immediately checked 
speed for the second time. The tug and the fore part of the raft 
were close to the Canadian shore. The captain testifies that he 
could see clear water between the tail of the raft and the Canadian 
shore, but it extended down the river not much over the length 
of his boat, possibly 300 feet. He says there was no chance to 
pass on that side without getting his boats aground or running 
into the raft, which the current was pulling ont a little from the 
Canadian shore. He decided to pass down on the American side, 
and ordered the man at the wheel to port a little, and, changing 
the course of the Hebard starboard about three-quarters of a point, 
passed the raft as close as he could without touching it. As he 
passed the raft he was hailed from the Wilson, the first vessel of 
his tow, to go slow, that his line was getting foui of the raft. At 
that he checked the Hebard the third time. In about a minute or 
a minute and a half he got word that the line was clear, and gave 
the signal to go ahead stronger, and, the wheel having been put to 
starboard, he passed on down alongside the raft, the Wilson coming 
around the raft ail right. When he ported a little to pass the cor- 
ner of the raft, he givea it as his impression that the American 
Eagle was not up to the tug that had the raft in tow; that is, 
was 2,000 feet or more below. WTien the Hebard passed her they 
were 100 feet, or at least 75 feet, apart, and there was about the 
same distance between the Hebard and the Westside, the first vessel 
of the American Eagle's tow, as the Hebard passed her. The 
captain also testifies that the headway of the Hebard was not 
much affected or lessened by the last order to check speed, because 
it was soon foUowed by four bells, which was the order to go ahead 
stronger. î^ow, if this were a true statement of the facts, the col- 
lision could not hâve occurred. We hâve seen that the American 
Eagle and her tow were then aground, within 50 feet of the Ameri- 
can shore. We are satisfled that the immédiate cause of the col- 
lision was the Hebard's loss of control over the vessels of her tow, 
by checldng her speed, so as to slacken the lines, and allow the 
vessels to lose steerageway and sheer over, by force of the current, 
against the up-bound tow. The repeated checking of the speed of 
the Hebard was the cause of the slacking and fouling of the line 
to the Wilson in the raft, and only by that slacldng can the col- 
lision of her tow with tlie tow of the American Eagle be explained, 
when she herself passed the American Eagle at a distance of from 
75 to 100 feet. 

According to the testimony of the two experts, — one examiued 
in chief by counsel for appellants, the other by counsel for appel- 
lees, and both entirely disinterestéd, — the safe and prudent course 
for the Hebard would hâve been to take the Canadian side of the 
raft in passing down. Capt. Hackett, the expert called to the 
stand by the appellants, in answer to a question locating the raft 
as passing the bend, the tug foUowing around close to the Canadian 
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shore, so that the raft was wrapping around the bend, tUe star- 
board corner of the tail of tte raft being mid-channel, or a little 
nearer the American shore, testifled that it would hâve been safe 
and prudent for the Hebard to pass between the raft and the 
Canadian shore. It adds to the signiflcance of this testimony 
that the captain of the Hebard testifles that as soon as he saw the 
raft he blew danger signais, a half minute before he exchanged sig- 
nais with the American Eagle, but he testifles that he blew the 
danger signais twice, not only for his own vessels, but also for the 
American Eagle, and for ail in the vicinity, to let them know, com- 
ing up, that there was danger there, and to look ont. He also 
testifles that before he saw the American Eagle, when she was 
"quite a ways" below the tug towing the raft, he had made out a 
large steamer coming up astem of the American Eagle. The 
second mate of the Hebard testifles that he saw the raft when they 
were 600 feet distant from it, and at the same time saw the Ameri- 
can Eagle coming up, and told the captain. The captain, therefore, 
knew that vessels were coming up on the American side, and that 
there was danger, and chose to take his steamer right into the midst 
of it, when he might hâve taken the safe and prudent course, both 
for himself and for the vessels coming up, of attempting to pass 
between the raft and the Canadian shore. Capt. Edwards, the other 
expert, examined by counsel for appellees, testifled that if the upper 
end of the raft was in the middle of the river, or if he saw that 
he had room enough at the upper end to pass, he would be pretty 
sure of getting by the lower end. He proceeds to give his reasons 
for taking his chances on the Canadian side, referring to a dock 
and a shallow place on the American side, and to the tug coming 
up; also testifying that if the upper end of the raft was far enough 
out it would naturally swing the other way, and stop the swinging 
of the raft to the Canadian shore. He further testifles that he 
would signal to the tug of the raft to make way for him, as he 
would hâve the right to do. 

Thèse considérations and this testimony make it clear to us that, 
even considering the situation as claimed by appellants, the Hebard 
was at f ault in taking the American side of the raft, and in checking 
speed, so as to lose control of her tow. 

The record contains over 400 printed pages of conflicting testi- 
mony, which it is impossible to reconcile. There are interested 
witnesses and incongruities of statement on both sides. The case 
turns entirely upon questions of fact. Most of the évidence was 
taken in open court, in the présence and hearing of the trial 
judge. It was carefully considered and carefully decided. Under 
such circumstances, the conclusions of the judge who saw and heard 
the witnesses, and knew best what crédit to give to their testimony, 
ought to hâve great weight with an appellate court, hearing the cause 
upon the record only, and without any additional évidence. The 
judgment below ought not to be disturbed, excepting upon a clear 
showing that it was wrong. So far from that is this case, that 
we flnd that the judgment was clearly right, and, concurring in the 
conclusions reached by Judge Hammond, we order that it be 
afiirmed, with costs. 
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WAOHUSBTT NAT. BANK v. SIOUX CITY STOVB WORKS. 

(Circuit Court, N. D. lowa, W. D. May 20, 1893.) 

Fbderal Coubt.s—Jurisdiction— Action by Assignée op Note. 

The provision tliat the fédéral courts sliall not hâve jurlsdictlon of an 
action on a promissory note, or other chose in action, by an assignée 
thereof, unless the action might hâve been maintained in such courts if 
no assignment or transfer had been made, (Act Aug. 13, 1888; 25 Stat. 
433,) does not apply to the indorsement and transfer by the payée of 
notes which were made to lùm merely that he might, as agent of the 
maker, raise money for it by negotiating them with thlrd persons. Holmes 
V. Goldsmitli, 13 Sup. Ct. Ilep. 288, 147 U. S. 150, follov?ed. 

At Law. Action by the Wachusett National Bank against the 
Sioux City Stove Works on certain promissory notes. Heard on 
demurrer to the pétition. Overruled. 

Swan, Lawrence & Swan, and Wm. Milchrist, for plaintiff. 

Wright & Hubbard, for défendant 

SHERAS, District Judge. From the record in this case it ap- 
pears that the plaintiflf is a corporation created under the national 
bank act of the United States, doing business at Fitchburg, Mass., 
and the défendant is a corporation created under the laws of the 
state of lowa, and carrying on business at Sioux City, in said state. 
The suit is an action at law, aided by the issuance of a writ of 
attachment, and based upon three promissory notes, each for the 
eum of $5,000, and coming due, one on the 7th, one on the 8th, 
one the 9th day of August, 1893. The action was brought under 
the provisions of the Code of lowa authorizing the bringing an 
action before the maturity of the debt where nothing but the lapse 
of time is needed to fix an absolute indebtedness, and the défend- 
ant has disposed, or is about to dispose, of his property, in whole or 
in part, with the intent of defrauding creditors. The promissory 
notes sued on are each made payable to the Union Loan & Trust 
Company, a corporation created under the laws of the state of 
lowa; and the demurrer présents the question whether, under the 
facts set forth in the pétition, this court can rightfuUy take juris- 
diction of the case. It is averred in the pétition that the défendant 
Company wished to provide for the renewal of notes shortly to ma- 
ture, which were not owned by the plaintiff, or the Union Loan 
& Trust Company,- and to that end it executed, and placed in the 
hands of the trust company, 10 notes, for |5,000 each, and payable 
to the order of the Union Loan & Trust Company. That no con- 
Bideration was paid and no crédit was given therefor by the trust 
company when the notes were delivered to it. That in accordance 
with the course of dealing between the parties the trust company 
undertook to negotiate thèse notes with eastem parties, and did 
so negotiate three of the same with the Wachusett National Bank, 
and upon the delivery of the notes indorsed the same in the fol- 
lowing form; "Pay to the order of Wachusett Nat. Bk., Fitch- 
burg, Mass. Protest waived. Union Loan & Trust Co., E. R. 
Smithe, Secy. & Treas." That on the 7th of March, 1893, the trust 
v.56F.no.7— 21 
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Company, having previously received the money from tlie Wacliusett 
bank, gave crédit to the défendant company for the amount thereof. 

From the averments of the fact contained in the pétition, and 
which are admitted by the demurrer, it appears that the Union 
Loan & Trust Company never held any cause of action, evidenced 
by the notes sued on, against the défendant company. There 
never was a time when the trust company could hâve maintained 
an action on the notes against the malcer thereof, for it never ad- 
vanced any money thereon, nor did it ever agrée or promise so 
to do, nor were the notes executed as évidence of an indebtedness 
arising out of any past transactions. The facta shov*^ that the 
trust company was only a nominal payée, and the delivery of the 
notes to it did not create any indebtedness on part of the défend- 
ant, nor vest in the trust company a right of action against the 
défendant. The notes were delivered to the trust company, not as 
évidence of an existing debt, but for the purpose of having the 
trust company negotiate the same with tliird parties, and if the 
trust company had failed to negotiate the same the notes would not 
hâve represented any actual indebtedness on part of the défendant, 
nor could the trust company hâve maintained an action thereon. 
It was the payment of the money by the Wachusett Bank that cre- 
ated a right of action against the défendant, but this right of action 
never belonged to the trust company, and did not pass by assign- 
ment from it to the plaintiff bank. Under thèse circumstances the 
question arising on the demurrer is whether the case falls within 
the prohibition contained in the act of Augnst 13, 1888, (25 Stat. 
433,) which déclares that the courts of the United States "shall 
not hâve cognizance of any suit, except upon foreign bills of ex- 
change, to recover the contents of any promissory note or other 
chose in action, in favor of any assignée, * * * unless such 
suit might hâve been prosecuted in such court to recover the said 
contents if no assignment or transfer had been made." 

In the case of Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 
Rep. 288, the mie of construction applicable to this clause of the act 
of 1888 is given under a state of facts not greatly dissimilar from 
those of the case at bar. In that cause the suit was based upon 
a note executed by M. B. Holmes, John Billard, and E. Phipps, 
citizens of the state of Oregon, payaî)le to the order of W. F. Owens, 
a citizen of Oregon, and by him indorsed to L. Goldsmith 
and Max Goldsmith, citizens of the state of New York. Suit was 
brought in the United States circuit court, in the district of Oregon, 
by the Goldsmiths, against Holmes, Billard, and Phipps, it being 
averred in the pétition that the défendants executed the note for 
the accommodation of Owens, to enable him to procure a loan there- 
on; that Owens was in fact maker of the note, and never had any 
cause of action thereon against the défendants. It will be observed 
that in form the note sued on in that case, and in the one now before 
the court, are identical. In both cases the plaintiffs sue the 
makers of the notes, and in both cases the payée named in the 
notes is a citizen of the same state as the défendants. The su- 
prême court, in the case cited, held that upon the question of 
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jurisdiction it was permissible to show, by paroi testimony, what 
relation the parties really held to the contract sought to be en- 
forced; that the spirit and purpose of the restrictive clause in 
the statute were to prevent the making of assignments o£ choses 
of action for the purpose of giving jurisdiction to the fédéral court, 
where such jurisdiction would not exist as between the original 
parties to the contract; and, flnally, "that the jurisdiction of the 
circuit court in the case before us was properly put by the court 
below upon the proposition that the true meaning of the restriction 
in question was not disturbed by permitting the plaintiff to show 
that notwithstanding the terms of the note the payée was really 
a maker or original promissor, and did not, by his indorsement, 
assign or transfer any right of action held by him against the ac- 
commodation makers." In that case the facts showed that the 
payée nained in the note never liad a cause of action against the 
makers, and therefore, by his indorsement of the note, he did not in 
fact assign or transfer a right of action, and hence it was held 
that the case was not within the inhibition of the statute. In the 
case at bar it clearly appears that the Union Loan & Trust Com- 
pany never had a right of action against the makers of the notes, 
upon the face of which it is named as payée. By indorsing the 
notes it did not assign any cause or right of action held by it, and 
therefore the transaction does not corne within the purview of the 
statute, which is intended to prevent the acquisition of jurisdiction 
by the fédéral courts through the transfer of rights of action by 
parties who could not corne into thèse courts to parties who 
possess the requisite citizenship. Under the facts averred in the 
pétition no cause or right of action against the défendant company 
arose upon the notes executed by it until the plaintiff bank ad- 
vanced the money thereon, and the right of action then created 
never was vested in, or belonged to, the Union Loan & Trust Com 
pany. That company acted as the agent for the défendant in pro 
curing the loan, and in transferring the notes to the plaintiff it 
did not assign a cause of action held or owned by it. I am not 
able to perceive any substantial différence between this case and 
that of Holmes v. Goldsmith, and the reasoning that sustained 
the jurisdiction in that case must hâve the same resuit when ap- 
plied to the facts in this case, and as a necessary conséquence the 
demurrer must be, and is, overruled. 
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(Circuit Court, E. D. Nortli Carolina. April 10, 1893.) 

1. Jurisdiction— Action by Indoiisee op Promissoby Note — Pleading — Db- 

jrURJîER. 

If tlie citizensliip of tlie original payée of a promissory note Is material 
to jurisdiction of an action by an indorsee against the malcer, the plaintiff 
must affirmatively plead it; and, if the record contain no allégation there- 
of, the court will, for the puipose of disposing of a demurrer to the com- 
plaint on the gi'oimd that the assigner could not hâve maintained suit, 
assume that the original parties to the note were, at the tlme of bringing 
the action, citlzens of the same state. 
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2. Same— RiGHT OF Recbitbr of Nationai. Bank to Sue— Assignée bt Opéra- 
tion OF Law. 

By the jucliciary act of Marcb. 3, 1887, as corrected by the act of August 
13, 1888, it is provided tliat uo fédéral court sball hâve cognizance of any 
suit on a promissory note by an assignée thereof unless sucb suit might 
bave been prosecuted in sucb court if no asslgnment or transfer bad been 
made. Action was begun in tbe circuit court in North Oarollna, by a 
citizen of New ïorli against a citizen of North Carolina, on a promissory 
note made to tbe cashier of a national banli, whicli was also a citizen of 
tbe latter state. The note bad been indorscd to the plalntifî, and after 
indorsement the banlî became insolvent, and a recoiver was appointed. 
PlaintifC contended that suit could bave been brought on the note 
by the receiver had no asslgnment been made, and that tbe court there- 
fore bad jurisdiction. Held, that the receiver would himsolf bave 
been an assignée of tbe note, although the assigoment would bave been 
elïected by opération of law, and that, as the bank could not bave brought 
suit on the note in the circuit court, the couit had no jurisdiction. 

8. Same — Constkuotion of Statiite. 

IJnder the above statute no suit can be maintalned on a promissory 
note by an assignée unless sucb suit could bave been maintalned by the 
original payée thereof. 

At Law. Action by the United States National Bank of New 
Yorli against S. P. McNair to recover the amount of a promissory 
note. On demurrer to complaint. Sustained, and action dismissed. 

Eicaud & Weill, for plaintiff. 

Du Brutz Cutler and Geo. Rountree, for défendant. 

SEYIMOUE, District Judge. Suit is brought on a promissory 
note made by défendant to the cashier of the First National Banlc 
of Wilmington. The note was, before maturity, indorsed to the 
cashier of plaintiff, the Unîted States National Bank of New York. 
After such indorsement the Wilmington bank became insolvent, 
and a receiver of such bank was duly appointed by the comptroller 
of the currency. The complaint avers that plaintifif was at the 
commencement of this action, and still is, a citizen and résident 
of the state of New York, and that défendant is a citizen of North 
Carolina, but no averment is made respecting the citizenship of 
the First National Bank of Wilmington or of its cashier. If the 
citizenship of the original payée is material to the jurisdiction of 
the court, it is essential to plaintifE's case to make it afflrmatively 
appear upon the record. Parker v. Onnsby, 141 U. S. 81, 11 Sup. 
et. Eep. 912, and cases there cited. Not so appearing, it is pioper 
to disouss the case, sub lite, as if it did appear that the original 
parties to the note for whose contents this suit is brought were, 
at time of bringing the action, citizen s of the same sfate. Such 
is the assumption of the defendant's demurrer, as appears below. 

Défendant demurs to the complaint upon the ground "that the 
suit is brought by the assignée of a promissory note to recover 
the contents thereof when the assigner thereof, being a résident 
of the same state as the défendant, could not liave maintained a 
suit thereon if said assignment had not been made." The de- 
murrer raises a question of jurisdiction depending upon the con- 
struction of the fourth clause of section 1 of the act of March 3, 
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1887, as amended by that of August 13, 1888, whîch reads as 
follows : 

"Nor shall any circuit or district court hâve cognizanee of any suit, except 
upou fort'ign bills of exctange, to recover tlie contents of any promlssorj' note 
or other cliose in action in favor of any assignée, or otlier subséquent holder, 
if sucli instrument be payable to bearer, and be not made by any corijora- 
tion, unless sucli suit miglit hâve been prosecuted in sucli court to recover 
the said contents if no assignment or transfer had been made." 

The act of 1887 repeals that part of the act of March 3, 1875, 
which excepted notes and bills of exchange generally froin the 
excluding clause of the judiciary act, and restored, in that respect, 
such act. The judiciary act of September 24, 1789, (Rev. St. § 
629, cl. 1,) gives to the circuit court original jurisdiction of ail 
suits involving the value of $500 and upwards between citizens of 
différent states: "provided, that no circuit court shall hâve cogni- 
zanee of any suit to recover the contents of any promissory note 
or other chose in action in favor of an assignée, unless a suit might 
hâve been prosecuted in such court to recover the said contents 
if no assignment had been made, except in cases of foreign bills 
of exchange." 

It is évident from a reading of the statute that plaintiff, be- 
ing the assignée of a promissory note made by a citizen of ISTortli 
Carolina to another citizen of the same state, cannot maintain 
this action unless it could hâve been maintained had the note 
never been assigned. The contention of plaintiiî is that a suit 
could hâve been brought on the note by the receiver of the Wil- 
mington bank had so assignment of it been made. The arguraenl; 
assumes that the receiver would not in such case hâve been as- 
signée of the note, but would hâve held it in some other way; 
for it is plain that if the note would, had it not been previously 
assigned by the Wilmington bank, hâve corne to the receiver's 
hands "by assignment or transfer," then the case does not, as 
plaintiff contends it does, arise of an action on an assigned promis- 
sory note, which could hâve been maintained had there been no 
assignment. There would hâve been an assignment, — the assign- 
ment of the bank's assets, — which would, had it not been pre- 
viously transferred, hâve included the paper now in litigation. 
But the assumption underlying plaintiff's theory is not in accord- 
ance with the books. A receiver is, by virtue of his appointment, 
assignée of the choses in action of the debtor, and can sue for 
them in his own name. ïïigh, Rec. § 443. The receiver of a 
national bank appointed by the comptroller of the currency is the 
statutory assignée of the association. Kennedy v. Gibson, 8 Wall. 
498-506. It is true that the assignment to the receiver was by 
opération of law, and not by act of the parties, and that it has 
been adjudged by the suprême court that the eleventh section of 
the judiciary act, supra, does not apply to administrators and ex- 
ecutors, who may, perhaps, be looked upon as assignées by opéra- 
tion of law. Chappedelaine v. Dechenaux, 4 Cranch, 306; Childress 
T. Emory, 8 "Wheat. 642. Any inference in favor of the position 
that a receiver is not an assignée, within the meaning of the act. 
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la answered hj the case of Sere t. Pitot, 6 Cranch, 332, whicli kolds 
that a gênerai assignée of the effects of an insolvent cannot sue 
in the fédéral court, if his assigner could not hâve sued in thèse 
courts. Marshall, G. J., delivering the opinion of the court, says: 
"The circumstance tliat the assignment was made by opération of law, 
and not by the act of the party, might probably take the case ont of the 
policy of the act, but not ont of its letter and meaning. The législature 
has made no exception in favor of assignments so made. It is still a suit 
to recover a chose in action in f.avor of an assignée wlioso suit could not hâve 
been prosecuted if no assignment had boen made, and is therefore wiliiin 
the very terms of the law. The case decided in 4 Cranch, 300, was a siiit 
brought by an admtnistrator and a residuary logatee, wlio were both aliens. 
The repi-esentatives of a deceased person are not usually designated by the 
term 'assignées,' and are therefore not within tlie words of the act. That 
case, therefore, is not deemed a full précèdent for tbis." 

In Sere v. Pitot, supra, the persons who brought the action 
were appointed in pursuance of an application to the superior 
court of the territory of Orléans upon the nomination of an in- 
solvent iirm, were styled "syndics for the creditors," and were 
vested with the estate of the firm, not by any formai assign- 
ment, but by the laws of the territory. Their position is there- 
fore analogous to that of the receiver of a national bank, who 
is also appointed and vested with the estate of his insolvent, 
not by assignment of parties, but by the law of the land. 

I hâve not deemed it essential to lay stress on the words, "or 
transfer," inserted in the fourth clause of section 1 of the act of 
1887, but not being in the corresponding section of the judiciary 
act. They were evidently, however, used with the purpose of 
enlarging the scope of the word "assignment," and of making 
the clause cover every case in which title to negotiable papers, 
whose contents might be the subject of a suit, should hâve be- 
come vested in a third party, wliether by act of the parties or 
opération of law. I am therefore of the opinion that the plaintiff 
cannot bring his suit within the terms of the act under discussion. 

There is another view of the case, resting, it seems to me, both on 
authority and reason, which is fatal to the jurisdiction of the 
court. The exception to the jurisdiction of the fédéral courts over 
controversies between citizens of différent states, in as far as 
it is material to this action, is in thèse words: 

'•Nor shall any circuit court hâve cognizance of any suit to rcco-çer the con- 
tents of any promissory note in favor of any assignée imless such suit 
miglit hâve been prosecuted in such court to recover tlie said contents if 
no a.sslgnment iiad been made." 

The contention of plaintiff necessarily involves the aissump- 
tion that, had the National Bank of Wilmiugtou never assigned 
the note in litigation, the receiver wotild hâve been entitled to 
sue in the fédéral court, not as assignée, but in some other capacity, 
— say, as agent of the bank and of its creditors. Tliat being as- 
sumed for the purpose of the argument, plaintiff's contention is 
that he may sue in the fédéral court, because the suit might hâve 
been prosecuted in such court by the receiver if the assignment 
had not been made to himself. This is not the construction put 
upon the sentence by the reported cases. In every instance in 
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which it is attempted to put the idea in other words it is assnmed 
that the statute says that the assignée may sue in the fédéral 
court only in case the suit might hâve been brought there by the 
original payée liad there been no assignment. That this is the 
obvions meaning of the clause is évident from the fact that such 
a construction is put upon it alike by judge, reporter, and codifier, 
when any of them hâve occasion to paraphrase it. The editor 
of the Supplément to the Revised Statutes of 1891, in his marginal 
syllabus, abridges it into the following words: "Suits by assignée 
not to be entertained unless assignor might hâve sued," etc. The 
reporter of Gibson v. Chew, 16 Pet. 315, gives as the headnote 
of that case: 

"Undcr tlie eleventh soction of the jndiciary acts the Indorsee of a negotia- 
ble promlssory note cannot sue in the circuit court If the maker and payée 
were, at the time the action was brought, citizens of the same state." 

In the flrst case arising under this clause — that of Turner v. 
Bank, 4 Dali. 8 — Ellsworth, 0. J., says it is necessary, where the 
défendant appears to be a citizen of one state, if the suit be on a 
promissory note by an assignée, to sliow that the original promisor 
is a citizen of some othor state; and in the very late case of Par- 
ker V. Ormsby, 141 U. S. 81-84, 11 Sup. Ct. Eep. 912, Harlan, J., 
says: 

"It was settlod by many décisions under the act of 1789 that a circuit court 
of tlie United States had no jurisdiction of a suit brouglit against the malier 
by the assignée of a promissory note payable to order unless it appeared 
affirmatively that it could hâve been maintained in that court in the name 
of tlie original payée." 

The same construction is given by Miller, J., in Bradley v. Ehines' 
Adm'rs, 8 Wall. 393-396, and by Strong, J., in Morgan's Ex'r v. Gay, 
19 Wall. 81. While this construction of the section was not strictly 
essential to the décision of the court in any of the cases cited, 
the fact that such an interprétation lias been so uniformly put 
upon the words of the clause is persuasive of the meaning that 
must hâve been in the minds of the legislators who adopted them. 

The court holds: 

First: That the receiver of the First National Banlc of Wil- 
mington possesses, and is entitled to sue upon, the choses in ac- 
tion of the banlc by assignment or transfer, and that consequently 
plaintiff, who is assignée of a promissory note made between par- 
ties who, at the commencement of the action, were citizens of the 
same state, cannot bring this action to recover its contents in a 
fédéral court. 

Second. That the true intent and meaning of the term, "unless 
such suit might hâve been prosecuted to recover the said con- 
tents if no assignment or transfer had been made," are set forth 
in the reason assigned by défendant for his demurrer, viz.: "The 
assignor, being a résident of the same state as the défendant, 
could not hâve maintained a suit thereon if such assignment had 
not been made." 

Judgment may be entered dismissing the action for want of 
jurisdiction. 
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ROBINSON et al. v. BBLT et al. 

(Circuit Court oî Appeals, Eightli Circuit May 29, 1893.) 

No. 217. 

1. Circuit Courts of Appbam — Jurisdiction—Finai. Judoments. 

An order of the United States court for the Indian Territory, overruling 
a demurrer to an interplea, whereby a third person clalms certain goods 
selzed in attacliment, is not a final judgment, and tlie circuit court of ap- 
peals bas no jurisdlction to review the same on a writ of error. 

2. Same. 

Tte appeUate jurisdiction of the circuit courts of appeals Is restrîcted 
to the review of final judgments and decrees, wlth the single exception 
of interlocutory orders grantiug or continulng injunctions, as to which 
a right of appeal is given by section 7 of the act creating the court, (20 
Stat. p. 826, c. 517.) 

In Error to the United States Court in the Indian Territory. 
Writ dismissed. 

W. T. Hutchings, N. B. Maxey, and 0. L. Jackson, for plaintiffs 
in error. 

A. J. Nichols, J. C. Hodges, and J. H. Kougler, (John Watkias, 
on the hrief,) for défendants in error. 

Before CAI/DWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. On the 30 th of December, 1891, 
J. M. Robinson & Co. brought suit in the United States court for 
the Indian Territory against J. 0. Belt to recover the sum of $1,300. 
An order of attachaient was sued out in the action, which was 
levied on a stocli of gênerai merchandise and otlier personalty, as 
the property of the défendant, Belt. C. M. King intervened in said 
action, and filed an interplea claiming the attached pi-operty un- 
der a deed of assignment executed by J. C. Belt to him prior to 
the levy of the attachment, Tvhereby said property was conveyed to 
him as assignée in trust for the creditors of said Belt. The deed 
of assignment was made part of the interplea. To this interplea, 
J. M. Robinson & Co., the plaintiffs in the attachment suit, inter- 
posed a gênerai demurrer, which was by the court overruled; and 
thereupon the plaintiffs took an exception to said ruling, and sued 
out this writ of error. There is no final judgment on the inter- 
plea, and no order or judgment whatever thereon, other than the 
order overruling the demurrer thereto. 

The act of congress creating this court (26 Stat. p. 826, c. 517) 
confers on it "appeUate jurisdiction to review, by appeal or writ 
of error, flnal décision" in the district and circuit courts, in the 
class of cases to which this appeUate jurisdiction extends. The 
only exception to the rule restricting appeals and writs of error 
to flnal decrees and judgments is found in section 7 of the act, 
which provides that an appeal may be taken from an interlocu- 
tory order or decree granting or continuing an injunction. The 
order of the court overruling a demurrer to an interplea is not a 
final judgment. EUiott's App. Broc. §§ 80, 82; Slagle v. Bodmer, 
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58 Ind. 465; Banking Co. v. Knaup, 55 Mo. 154; Griffée v. Mann, 
62 Md. 248; Kirchner v. Wood, 48 Mich. 199, 12 N. W. Rep. 44. 
A final judgment or decree, within the meaning of the act regu- 
lating appeals to this court, is one tliat terminâtes the litigation 
on the merits, so that in case of afarmance the court below will 
hâve nothing to do but to exécute the judgment or decree it origi- 
nally rendered. Bostwick v. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 
Eep. 15; Grant v. Insurance Co., lOG U. S. 429, 1 Sup. Ct. Rep. 414; 
St Louis, I. M. & S. E. Co. v, Southern Exp. Co., 108 U. S. 24, 2 Sup. 
Ct. Rep. 6; Ex parte Norton, 108 U. S. 237, 2 Sup. Ct. Eep. 490. If 
the plaintiffs in error were content to rest upon their demurrer, 
they should hâve so advised the court, and permitted the inter- 
pleader to take final judgment on his interplea. 
The writ of error is dismissed, at the cost of the plaintiffs in error. 



HUTCHESON v. BIGBEB. 

(Circuit Court, N. D. Georgia. March 30, 1893.) 

Rbmotai ov Causes — Diverse Citizenship— Remand. 

A cause removed to a fédéral court on the ground of diverse citizenship 
wlll be remanded wlien tliere Is grave doubt as to whether the défendant 
is in fact a citizen of a différent state from plalntiff. 

In Equity. BiU by W. J. T. Hutcheson against John F. Bigbee. 
On motion to remand to the state court. Granted. 

Price & Charters, for complainant. 
S. C. Dunlap, for défendant. 

NEWMAN, District Judge. This is a motion to remand. The 
motion is made on two grounds: First, that the défendant is a 
citizen of Georgia, and that the removal is improper, based on the 
ground that he is not a citizen of the state; second, that the 
amount in controversy does not exceed the sum of |2,000. On 
the flrst ground, without considering the second, there would be, 
to take the most favorable view of it for the défendant, very grave 
doubt as to the question of his citizenship. The jurisdiction of the 
court to justify removal and rétention after removal, when mo- 
tion to remand is made, should be clear. Where the jurisdiction 
is doubtful, the case should be remanded. Consequently this case 
should be remanded to the superior court of Lumpkin county, and 
it is so ordered. Fitzgerald v. Eailway Oo., 45 Fed. Eep. 812; Kes- 
Binger t. Vannatta, 27 Fed. Eep. 890. 



ABEEL V. CULBERSON. 

(Circuit Court, E. D. Texas. May 12, 1893.J 

L Removal op Causes — Action Brought by State. 

"When a state brings a suit aga?nst cltizens she thereby voluntarlly ac- 
cepts ail the conditions whlch affect ordinary suitors, except thnt no 
affirmative judgment, as for the payment of costs, caa be rendered against 
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her; and if the cause Is removed to a fédéral court it will proceed in tho 
sam© manner as a suit between indivlduals. 

8. Same— Enjoining Forther Procebdinos in Statr Court. 

Tlie lederal circuit oourt lias authority to enjoin tlie prosecution in a 
State court of a case whicli lias been legally removed to tlie fédérai court, 
but which thc state court refuses to surrender jurisdictiou over; and, 
while this authority wili not be exercised whon the question is meroly one 
of Inconvenience, yet the injonction wiil be granted if otlierwise parties 
are liliely to suffer serions détriment by tho taking of their property or 
other irréparable injury. 

In Equity. Motion for injunction to stay proceedings in the 
state district court for Hardeman county in the suit of the state 
of Texas against the Houston & Texas Central Bailway, George 
E. Downs, and Charles Dillingham, predecessor of Alfred Abeel, 
receiver. 

T. D. Cobbs, E. H. Graham, and E. B. Kruttschnitt, for com- 
plainant. 
E. L. Batts, Asst Atty. Gen., for défendant. 

Before A. P. McOORMICK, Circuit Judge, and DAVID E. BRY- 
ANT, District Judge. 

McCORMICK, Circuit Judge, orally delivered the opinion of the 
court. 

In the matter of the motion we hâve been hearing yesterday 
and to-day, we are of the opinion that the suit in Hardeman 
eounty, brought by the state against the Houston & Texas 
Central Railway Company and George E. Downs, to which the 
receiver of the circuit court for the eastern district of Texas 
made himself a party, under article 4788 of the Texas Eevised 
Statutes, claiming that he, as such receiver, was the real owner 
of the land involved in the suit, was a suit, as the issues wer«i 
presented in the pleadings at the time the motion to remove 
was made, which could hâve been brought in the United States 
circuit court by the state. Tlxat the state, by presenting in her 
pleadings the issues between the parties as they appeared in the 
record when the pétition for removal was presented, would hâve 
made a case of which the circuit court has jurisdiction. Said 
suit, in our judgment, présents issues that dépend on the con- 
struction of the constitution and laws of the United States, or, 
in the language of the statute, arising under the constitution 
and laws of the United States, referred to in common language as 
fédéral questions. It is clear to us that the record in that case 
does présent such fédéral questions. Those matters were well pre- 
sented to the state court in a pétition by ail the défendants, ac- 
companied by the proper bond, sufflciency of which is not ques- 
tioned. This ousted the jurisdiction of that court, and the sub- 
séquent flling of the transcript of the record in the circuit court 
for the northern district of Texas completed a valid removal of 
the cause to that court, and the state court could proceed no fur- 
ther with it. 
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We hâve no diificulty in holding that the state, when she brîngs 
a suit against citizens or other parties, accepts ail the conditions 
that affect ordinaiy suitors, except that no aiïïrmative judgment, 
as for the payment of costs, can be had against her. The eleventh 
amendment to the constitution only exempts her from suits com- 
meneed or prosecutod by others. When she institutes a suit 
against a citizen, and cites him to answer, she cannot draw the 
mantle of sovereignty about her, and bid him, thus challenged, 
contend with her under any disability imposed by the eleventh 
amendment; she cornes into court as any other plaintiff, so far as 
her opponents' right to défend is concerned. Therefore we con- 
sider that the motion for injunction made in this case should be 
viewed in the same way exactly as if the attorney gênerai in his 
individual capacity was the party, and the state was not the party. 
Whether the state is the party or not makes no différence in this 
matter. She being a party plaintiff to the litigation, the suit 
one of her own voluntary instituting, and now properly removed to 
and pending in the circuit court, this motion should be determined 
as if she were an ordinary suitor. 

We do not doubt the power of the circuit court to enjoin parties 
from proceeding in the state court in the removed causes where the 
state court has refused to surrender jurisdiction. We are mindful 
of the fact that in vçry many cases where the state courts hâve so 
refused to surrender jurisdiction, either the parties hâve refrained 
from asking the circuit court to stay subséquent proceedings by 
the state court, or the circuit court has declined to grant such relief 
when asked. In our view, it must, however, be conceded that the 
cases cited by counsel for the complainant in this motion from the 
■suprême court and from eminent judges at the circuit, amply sup- 
port and settle the power in tlie circuit court to grant such relief 
in a proper case, and indicate and illustrate the kind of case that 
will warrant, and even require, tlie granting of such relief. The 
delicacy of the situation justifies the exercise of a large discrétion, 
and has been rightly judged to demand from the circuit court the 
exercise of such conservative and provident action as has usually 
resulted in their declining to exercise the conceded power. When, 
however, serions détriment ("no mère inconvenience, or customary 
court costs) is likely to be inflicted on parties by the taking of 
their property, or other irréparable injury to their interests, not 
only the right to stay such proceedings by injunction is clear, but 
the duty becomes imperative. We consider that this application 
présents such a case. Hère is an insolvent corporation whose 
property was talien into the custody of the circuit court for this 
district, and is being held by its receiver. It will necessarily, and, 
it seems to us, very materially, embarrass the circuit court in the 
exercise of its jurisdiction of this property to hâve this removed 
cause proceeded with in the state court It is not simply an action 
of trespass to try title, wherein perhaps no material injury could 
be donc until judgment was rendered, and a writ to put the plain- 
tiff in possession was ordered, and about to issue and be executed, 
but it seeks to hâve original grants declared invalid or forfeited, 
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and to hâve certificates and patents, muniments of tîtle, canceled, 
and, while ordinarily the matter of accumulation of costs or the 
mère inconvenience of the parties watching and defending the 
double litigation might not be deemed adéquate to require the exer- 
cise of the power hère invoked, the fact that the plaintiff is the 
state, against whom no judgment for cost could be enforced or 
rendered, is of weighty considération. 

It cannot be expected or required that the défendants shall 
abandon the case in the state court if the plaintiff is suffered to 
proceed there with the cause. It will necessarily involve con- 
sidérable expense for such matters as fall within the limits of 
taxable costs. And it will necessarily involve a much larger ex- 
pense for counsel fées, ail of which, as is well known, must be paid ont 
of the trust fund which this court is administering. Great public 
complaint has been made and is being made about the volume of 
expense for counsel fées that is incurred in thèse railroad fore- 
closure proceedings. The judges of this court cannot exclude from 
their considération the knowledge of the public history connected 
with the inception and prosecution of this and kindred suits 
in the state courts. In the light of this knowledge is to be con- 
sidered the course this litigation would run in the state court if 
we should refuse this motion. The trial will be had in the district 
court for Hardeman county; an appeal will be taken to the court 
of civil appeals for the district embracing that county, then to 
the state suprême court, when, if judgment go against the défend- 
ants there, they may hâve their writ of error to the United States 
suprême court. 

The amount involved is large, — ^many thousand acres of land, — 
the questions of law are high and difflcult, as ail real questions as 
to the construction of the constitution and laws of the United 
States are; much delay in the course of this extended litigation 
is reasonably to be expected, and it seems to us idle to say that, 
because the state courts hâve lost their jurisdiction of the cause, 
their proceeding in it will not cloud the défendants' title, or 
seriously and irreparably affect their rights of property. The mat- 
ter appearing to rest largely in the exercise of a sound discrétion 
by the court, another considération that has weight with the pre- 
siding judge is that, if we grant this motion for a preliminary 
injunction, as we hâve concluded to do, the attorney gênerai may 
take an immédiate appeal to the circuit court of appeals, which 
will résume its sessions on the 22d instant, where this appeal will 
hâve préférence, and a prompt hearing and décision. We expect 
the circuit justice to préside in that court at its ensuing session. 

If, on the other hand, we should refuse this motion, the mover 
could not now appeal unless, as the facts are ail substantially before 
us, we make our action final by dismissing his bUl; and in that 
case, though he would hâve his appeal from our final decree, it 
would hâve no préférence in the circuit court of appeals, and that 
court would hesitate, and possibly décline, to review and reverse 
us in the exercise of our discrétion in refusing sucli an injunction. 

Thèse reasons, briefly stated, hâve led us to conclude that the 
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injunction now asked slioiild be granted. Counsel for tlie motion 
will prépare, and submit for passing, the proper decree in accord- 
ance with tlie prayer and the views we bave just expressed. 

Judge Bryant autborizes me to announce tbat be concurs fully 
in tbis décision and in tbe reasoning on wbicb it is based. 

Tbe counsel cited, and tbe court considered and referred to, tbe 
foUowing autborities: U. S. v. Louisiana, 123 U. S. 32, 8 Sup. Ct. 
Eep. 17; Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. Kep. 437; 
Omaba Horse Ey. Co. v. Cable Tramway Go., 32 Fed. Eep. 727; 
Eailroad Oo. v. Mississippi, 102 U. S. 135 ; Lowry v. Eailway Co., 46 
Fed. Eep. 84; State y. Illinois Cent. E. Co., 33 Fed. Eep. 721; Frencb 
V. Hay, 22 Wall. 250; Dietzscb v. Huidekoper, 103 U. S. 494; Fisk 
V. Eailroad Co., 10 Blatcbf. 518; Sbaron t. Terry, 36 Fed. Eep. 
365; Eailroad Co. v. Ford, 35 Fed. Eep. 170; Wagner v. Drake, 31 
Fed. Eep. 849; Eailway Co. v. Cox, 145 U. S. 601, 12 Sup. Ct. Eep. 
905; Bank v. Calboun, 102 U. S. 262; In re Ayers, 123 U. S. 443, 
8 Sup. Ct. Eep. 164; Pennoyer v. McConnaugby, 140 U. S. 1, 11 Sup. 
Ct. Eep. 699 

STATE OF SOUTH CAROLINA v. POIIT ROYAL & A. RY. CO. 

(Circuit Court, D. South Carolinii. June 10, 1893.) 

1. RbmovaIj OF Causes— Fedi'',tial, Question — Interstate Commerce. 

The State of Soutïi Carolina filcd a bill in one of its own courts, allegîng 
that tlie corporation made défendant therein was cliartered by the state 
to build, miiintain, and operato a railroad to facilitate comnmni(Kitlon 
between the interîor and the soaboard; that since it was built the Cen- 
tral Company, a Geor^a corporation, and a eompetitor of défendant, 
had pnrcliased euough of the stoclc and bonds of défendant to give it vot- 
ing control of the corporation, which power it had used to divert the busi- 
ness of défendant, injure its property, and crush compétition; that the 
Central Company liad no power under its charter and the laws of Georgia 
to purchase and hold stocli in défendant coiporation, and that the latter 
was disabled to fulfill the purposes for which it was chaiitered; and it 
prayed tliat such holding by the Central Company be declared ultra 
vires and void, and that defendant's charter be forfeîted. The pétition 
for removal alleged that the Central Company was an instrument of Inter- 
state commerce, and tliat for the purposes of such commerce, and under 
the interstate commerce clause of the constitution and the laws passed 
in pursuance thereof , it had power to purchase and hold defendant's stock, 
and control its opération. IleU, that the détermination of the con- 
trover.sy thus developed involves Uie construction of tlie constitution 
and laws of the United States, and so présents a fédéral question. 

2. Same— Parties — Corporation. 

It cannot be objected to the right of removal thus arising that the 
Central Company is not a party to the suit, and that its right cannot be 
affected by its décision, for the défendant corporation represents every 
stocliholder in it, and, if the suit be successful, eveiy share of stock, 
including that held by the Central Company, becomes valueless and non- 
existent. 
8. Same — Impaikment of Contracts. 

The bill alleged that such holding of stock by the Central Company 
was ultra vires and void because a certain provision of the Georgia 
constitution forbade the législature to grant such power to any corpora- 
tion where its effect might be to lessen or desti-oy compétition. The 
pétition for removal claimed that this impalred the obligation of the con- 
tract embodied in the Central's charter, which was granted before this 
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provision of the constitution took effect. Held, tliat this also presented 
a fédéral question, altliougli the suprême court of Georgia liad tlieretofore 
decided tliat tlie charter did not confer the right clalmed. 

In Equity. On motion to remand. Suit by the state of South. 
Carolina against the Port Royal & Augusta Railway Company to 
forfeit defendant's charter. Motion denied. 

D. A. Townsend, Atty. Gen., for the State. 

A. 0. King, W. I. Verdier, and A. T. Smythe, for the motion. 

H. A. M. Smith, Lawton & Ounningham, and J. Ganahl, opposed. 

SIMONTON, District Judge. The complaiut in this case was 
flled in the court of common pleas for Beaufort county, in the state 
of South Carolina. A pétition for removal of the cause into this 
court was filed by the défendant, with the bond required by law. 
It is said that the state court refused to grant the order of re- 
moval. A transcript of the record, however, has been filed in this 
court, and the cause has been docketed hère. The présent motion 
is to remand it to the state court. The ground upon which it is 
based is that the record does not présent a case arising under the 
constitution and laws of the United States. If this be so, the 
cause must be remanded. Stone t. South Carolina, 117 U. S. 430, 
6 Sup. et. Eep. 799. 

Whether a suit is one that arises under the constitution and laws 
of the United States is determined by the questions involved. If 
from them it appears that some title, right, privilège, or immunity 
on which the recovery dépends will be defeated by one construc- 
tion of the constitution or a law of the United States or sustained 
by the opposite construction, then the case is one arising under 
the constitution or laws of the United States. Cooke v. Avery, 147 
U. S. 385, 13 Sup. et. Rep. 340. The right of removal does not 
dépend ui>on the validity of the claim set up under the constitu- 
tion or laws of the United States. It is enough if the claim in- 
volves a real and substantial dispute or controversy in the suit. 
Southern Pac. R. Co. v. California, 118 U. S. 112, 6 Sup. Ct. Rep. 
993. Nor is it necessary to sustain this right of removal that no 
other questions be involved than the fédéral question. "In Rail- 
road Co. v. Mississippi, 102 U. S. 135, it was decided that a suit 
brought by a state in one of its own courts against a corporation 
of its own création can be removed to the circuit court of the 
United States if it is a suit arising under the constitution and laws 
of the United States, although it may involve questions other than 
those which dépend on the constitution and laws." Southern Pac. 
R. Co. V. California, supra; Ames v. Kansas, 111 U. S. 449, 4 Sup. 
Ct. Rep. 437. In seeking the détermination of the question whether 
the case is one arising under the constitution or laws of the United 
States, we examine into the record, and must flnd the answer there 
only. The record is the complaint and the pétition for removal. 
State V. Coosaw Mining Co., 45 Fed. Rep. 804, and cases quoted. The 
question is also decided upon the facts and reasons stated, and not 
simply upon conclusions nf law. or the assertion that a fédéral 
question is relied upon. Milling Co. v. Hoff, 48 Fed. Rep. 341; Gold, 
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etc., Co. V. Keyes, 96 TJ. S. 201. It must also clearly appear that a 
fédéral question is involved among the issues. State of lowa v. 
Chicago, etc., Ry. Co., 33 Fed. Rep. 392. This court must not inter- 
fère with tlie action of state courts unless the riglits of the party 
seeking its jurisdiction be made eut clearly and unmistakably 
from the record. Id. Such are the principles of law governing 
this case. 

The complaint begins with a statement of the création and his- 
tory of the défendant corporation, by which it appears that it was 
originally incorporated in the state of South Carolina, and that 
there was granted to it a charter in the state of Georgia; that its 
capital stock is 7,500 shares of |100 each, a share being entitled 
to one vote; that in 1878 two séries of bonds were issued, — sinking 
fund bonds and gênerai mortgage bonds, — the gênerai mortgage 
bonds being entitled to one vote for each $100, making a voting 
constituency of 7,500 on account of stock and 15,000 on account 
of bonds; that the corporation possesses its existence under the 
acts and laws of the states of South Carolina and Georgia alone; 
and that its entire right and object of existence is limited and 
governed by the grant of thèse states. It then states that the ob- 
ject of thèse grants was the construction and maintenance of a 
public highway from the harbor of Port Eoyal to the city of Augus- 
ta, and incidentally to open communication between the interior 
and the sea. That this purpose was fulfllled, and the ends sought 
were obtained and promoted, until the lawful ownership and con- 
trol of the Central Railroad & Banking Company of Georgia was 
obtained over this défendant corporation. The complaint then 
goes on and gives a short slietch of this Central Railroad & Bank- 
ing Company of Georgia. That it is a railroad corporation under 
the laws of Georgia, engaged in operating a large number of rail- 
road lines, owned, leased, and otherwise controlled by it in the 
states of Georgia, South Carolina, and elsewhere; owning also and 
controlling the Océan Steamship Company, and lines of steamships 
operated by it between Savannah, Ga., and the ports of New York, 
Philadelphia, and Boston, said lines consisting of a number of steam- 
ers engaged in the freight and passenger business. It may be noted 
by the way that this means largely engaged in Interstate commerce. 
That in a part of this business it draws Isusiness from territory also 
tributary to the Port Royal & Augusta Railway Company, and to 
that extent is its competitor. That in 1881, in furtherance of 
a scheme to get control of ail competing lines, the Central Railroad 
& Banking Company obtained by purchase and otherwise a part 
of the stock in the ]?ort Royal & Augusta Railway Company, and 
a part of the bonds, with voting power, eventually getting 4,015 
shares of stock and |1,17G,000 worth of the bonds. Thencefor- 
ward it dominated this company, ran it in its own interest, di- 
verted a large part of its business, abandoned the use of valuable 
terminal property, and generally injured it to a great extént, dis- 
appointing the purposes for which it was chartered; in other words, 
depressing and crushing a competitor. The complaint then charges 
that this purchase and holding of this stock and thèse bonds by 
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the Central is contrary to puMic policy and void, because it was 
iûtended to defeat and lessen compétition, and has in fact done 
so; and that for this reason the Port Eojal & Augusta Eailway 
Company is faithless to tlie trusts confided to it, and no longer does 
or can jjerform its duties under its charter, and, controlled and oper- 
ated as it is by the Central Kailroad & Banking Company in its 
own name, but for the use of the latter, it should no longer be per- 
mitted to enjoy its franchises. The complaint then charges that 
this Central Eailroad & Banldng Company, a corporation under 
the laws of Georgia, has no rights but those conferred on it by the 
laws of that state or by its charter; that the purchase and holding 
of this stock and thèse bonds is unlawful, inasmuch as it is un- 
authorized by this charter. It is further unlawful because obnox- 
ious to article 4, § 2, par. 4, of the constitution of Georgia, in effect 
depriving the gênerai assembly of that state of power to authorize 
any corporation to buy shares of stock in any corporation in that 
state or elsewhere, which may hâve the elîect or intent to defeat 
or lessen compétition or to encourage monopoly; that, thus forbid- 
den by the laws of its own state to hold thèse stocks and bonds, 
it is equally illégal and forbidden for it to hold them in the state 
of South Carolina, whose laws and public policy do not authorize 
this holding of thèse stocks and bonds; and again, ail this is pressed 
as the reason for the forfeiture of the charter of the Port Eoyal 
& Augusta Railway Company. The flrst prayer of the complaint 
is that the holding and ownership of the shares of the stock and 
bonds with voting power of the Port Eoyal & Augusta Eailway 
Company by its rival and competing line, the Central Eailroad & 
Banking Company, be declared to be ultra vires, illégal, and un- 
authorized, and against public policy and void. 

It is clear from this summary of the complaint that it proceeds 
upon the ground that the Port Eoyal & Augusta Eailway must for- 
fait its charter because the majority of its stock and bond voting 
power is held by the Central Eailroad & Banking Company, for the 
reason that this holding is ultra vires, not authorized by its charter 
or the laws of Georgia or the laws of South Carolina, especially 
because it is a competitor of the Port Eoyal & Augusta, and inter- 
ested in and in fact crippling it. The pétition addresses itself to 
thèse questions. It asserts the right of the Central Eailroad & 
Banking Company to hold this stock, and rests this right upon the 
Interstate commerce clauses of the constitution, and the laws 
passed thereunder. The pétition, in effect, dénies that in testing 
the rightful holding cf thèse stocks and bonds we must look solely 
to the charter and the laws of the two states; that it can be 
maintained under Interstate commerce law, and that for the pur- 
poses of Interstate commerce such holding is lawful. The validity 
of this position dépends entirely upon the construction to be giveia 
the constitution and laws of the United States. It must be met 
and decided, not only as one of the issues, but as the controUing issue 
in the case. The counsel for the plaintiff contends that there is 
no évidence whatever in this record that the Central Eailroad & 
Banking Company is engaged or is authorized to engage in inter- 



STATE OF SOUTH CAEOLINA V. PORT EOYAL & A. EY. CO. 837 

state commerce. That it was chartered to construct a road from 
Savannah to Maçon, and afterwards was autkorized to go to At- 
lanta. But the complaint itself, in its sixtli paragraph, allèges 
facts wMch demonstrate that it is engaged in Interstate commerce 
by land and by sea, and with the largest ports on the Atlantic. 
It is also urged with great force that the Central is no party to 
this case, and that its rights would be neither invaded nor affected 
by any décision in this case. For the purposes of this suit the cor- 
poration défendant represents every stockholder in it. If the suit 
be successful, every share of stock becomes valueless and nonexist- 
ent. Whether this case would be res judicata as to the reasons 
for this forfeiture — the right of the Central to purchase and hold 
stock and bonds of this character— may well be doubted; but the 
fact that the stock will be forfeited in the event supposed cannot 
be doubted. Besides this, one of the spécifications of the crime 
charged against the Port Royal & Augusta Railway Company is 
that the majority of the voting power in the corporation is held 
by the Central, and that this holding is ultra vires, nuU and void. 
This is reiterated and gravely pressed in the complaint, and is 
charged as a misuse and perversion of its franchises, and the ground 
for their forfeiture. It is necessary for its défense that it should 
meet and réfute this charge; and if it can show such réfutation 
it is not only its right, it is its duty, to do eo. 

The other question raised in the pétition as a ground for re- 
moval is that the obligation of a contract is sought to be impaired 
by this complaint. The complaint charges that the purchase and 
holding of thèse stocks and bonds by the Central Railroad & Bank- 
ing Company is iUegal and void, among other reasons, because it 
is obnoxious to article 4, § 2, par. 4, of the constitution of the state 
of Georgia, adopted in 1877, which is in thèse words: 

"The gênerai assembly of tliis state shnll hâve no power to authorize any 
corporation to buy shares or stock in any corporation of this state or elsè- 
wh^'re, or to malie any contract or agreement whatever, with any such 
corporation whlch may hâve the efCect to defeat or lessen compétition In their 
respective business, or to encourage moaopoly; and ail such contracts shall 
bo Ulegal and void." 

The position of the défendant is that under its original char- 
ter, approved 20th December, 1832, the Central Kailroad & Bank- 
ing Company had the power to buy, hold, and sell real and per- 
sonal estate, * • « and to do ail lawful acts properly in- 
cident to a corporation, and necessary and proper to the trans- 
action of the business for which it is incorporated ; that the use 
made of the provision of the constitution of the state of Georgia 
above quoteu, and set out at large in the complaint, is to repeal 
and annul this right; that its charter is a contract, and that, 
if the effect sought in the complaint be given to this provision 
of the constitution of the state of Georgia, it will defeat and annul 
and so impair this contract. To this the plaintiff replies that the 
constitution of the state of Georgia in express terms disclaims 
any interférence with existing contracts, and déclares that its pro- 
visions shaU not apply to them. Article 4, § 2, par. 6. That it is 
v.56F.no.7— 22 
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admitted that the charter of this company is a contract, wMch can- 
not be affected by provisions of a subséquent constitution or légis- 
lative act; and that this has been in terms decided by the suprenae 
court of the United States. Central Kailroad & Banking Co. v. 
Georgia, 93 U. S. 670. That the charter gives no such right as 
that contended for, and that it does not authorize the holding of 
thèse stocks and bonds. Central BaHroad & Banking Oo. v. CoUins, 
40 Ga. 583. That so the only controversy preseuted is as to the 
construction of a statute of the state of Georgia, and no fédéral 
question whatever is at issue. We must look to the record as it 
cornes hère, and ascertain the questions involved. No subséquent 
amendment and no disclaimer in argument can affect them. Cre- 
hore v. Railway Ce, 131 U. S. 244, 9 Sup. Ct. Eep. 692. The com- 
plaint charges that the purchase and holding of the stocks and 
bonds of the Port Koyal & Augusta Eailway Company, a rival and 
com'peting road, by the Central Railroad & Banking Company, is 
whoUy unlawful, and should be declared void for the reason that 
its charter does not authorize the same; that is to say, its charter 
does not authorize it to hold stocks and bonds in a rival and com- 
peting road. This shows what was in the mind of the pleader, 
and is in a measure explained by the next sentence: "That the 
said purchase and holding is also unlawful, as it is obnoxious to 
article 4, § 2, par. 4, of the constitution of the state of Georgia," etc. 
The clear inference is that this article is relied on by the complaint, 
whatever may be the construction of the charter or of any législa- 
tive act. 

Does the fact that the state court has construed the charter 
upon which the question is made prevent this court from putting 
its own construction? Is this court confined to the single question, 
does the charter as construed by the state court impair the obliga- 
tion of a contract? In Stcne v. Mississippi, 101 U. S. 816, after 
citing the great Dartmouth Collège Case, Waite, C. J., adds thisi 
comment: 

"It is to be kept in mind that it is not the cliarter which is protected, but 
oaly any contract the cliarter may contain. If tliere is no contract there is 
iiotliing in the grant on wliich the constitiitioïi can act. Cousequently the 
first inqiiiry in this class of cases is whetlier tlie contract has been in fact 
ontered into, and, If so, what its obligations are." 

He then goes on, discusses an act of the législature of Mississippi, 
and construes it, notwithstanding the fact that it has been already 
and in the same case construed by the suprême court of that state. 
The case of Central Railroad & Banking Co. v. Georgia, 92 U. S. 
665, quoted by the plaintiff, went to the suprême court on writ of 
error. That court construed for itself and overruled the construc- 
tion of a Georgia statute by the suprême court of that state. It 
would appear from this that when the protection of the constitution 
of the United States, article 1, § 10, is claimed, the court will ârst 
inquire into the existence of a contract, next Lnto the terms of the 
contract and its proper construction, and then whether the record 
discloses an act by the state, either in convention or in the légis- 
lature, operating against such contract so ascertained and con- 
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strued. There appears to be a fédéral question hère also. As bas 
been said, the validity or invalidity of thèse défenses are not now in 
question. Southern Pac. E. Co. v. California, supra. See, also, 
Bradley, J., in Gold, etc., Co. v. Keyes, 9C U. S. 204. They are made, 
and are pertinent to the suit. They are fédéral questions, and with- 
in the jurisdiction of tliis court. Tliis leaves this court no altema- 
tive. The motion to remand is refused. 



SANTA ANA WATER CO. v. TOWN OP SAN BUBNA VENTURA et al. 
(Circuit Court, S. D. California. May 29, 1893.) 

1. Water Companies— Rates— Contuacts with Town. 

Act Cal. March 10, 18G6, § 12, incorporatlng the town of S., conferrea 
on the trustées of the town power to provide for the prévention and ex- 
tinguishinent of lires, and to supply it with fresh water. Section 14 pro- 
vides that they sliould hâve no power to contract debts In excess of $400, 
unless an amount of money suthciont to meet them was actually In the 
treasury, unapproprlated to other purposes. Held, that the trustées might 
malie such contract as they deemed expédient wlth Indlviduals who 
would imdertalie to fumish a supply of water, and a provision in such 
contract that such indlviduals should hâve the unrestrained rlght to fix 
the rates to be charged for water fumlshed, se long as the same were 
gênerai, is valld. 

2. Same— ASSIQNMBNT— COKPOKATIONS. 

This right to flx rates was conferred on the Indlviduals ta question as 
"parties of the flrst part" to the contract. They afterwards assigned ail 
their rights and privilèges imder the contract to a water conmpany duly 
organized under the gênerai law, and this assignment was ratifled by an 
ordinance of the town. The new company completed the worli, and ful- 
filled ail the obligations of the first party to the contract. Helil, that the 
right to fix rates passed to the company, as a right growing out of a 
valid contract, and it Is not affected by, or subject to, the power reserved 
to the législature to alter or repeal any provisions of the company's 
charter, which also provided a mode for fixing rates. 

3. SaMB — CONSTITtlTIONAI, LaW — ObLIOATION OP CONTRACTS. 

Const. Cal. 1879, art. 14, § 1, which provides that thereafter the rates 
for water sliall be fixed annually by the governing board of the city t)r 
town m which it is fumished, and the législation enacted for the purposc; 
of carrylng it Into effect, are unconstitutional and void as to a contract 
made before the adoption of the constitution, which confers on the water 
company the sole right to fix rates, for they impair the obligation of the 
contract. New Orleana Gas Co. v. Louisiana Light, etc., Co., 6 Sup. Ct. 
Rep. 252, 115 U. S. 050, foUowed. 

4. Same — Act of Incorporation. 

Act Cal. May 3, 1852, which provides that any contract made between 
a city and a water company organized under that act, for a supply of 
water, "shall be valid and blnding in law, but shall not take from the 
city the right to regulate the rates for water," bas no application to a con- 
tract made for the same purpose with indlviduals not organized under 
this act. 
6. Same— CoRroRATioNS — Speciaij Acts — Assignment dp Franciiise. 

Const. Cal. 1849, art. 4, § 31, which déclares that "corporations may be 
formed under gênerai laws, but shall net be created by spécial act," 
does not prohiljit the assignment of a franchise to a legally-organized 
corporation by persons having the lawful right to exercise and transfer 
the same. People v. Stanford, 18 Pac. Rep. 85, 19 Pac. Rep. 693, and 77 
Cal. 371, foUowed. 
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In Equity. Suit by the Santa Ana Water Company against the 
town of San Buenaventura and oth.ers. Heard on demurrer to 
tlie bill. Demurrer overruled. 

W. H. Wilde and Wilson & Lamme, for complainant. 
Blackstock & Shepherd and George J. Denis, for défendants. 

EOSS, District Judge. The grounds of tlie demurrer wliich. bas 
been interposed to the bill in this case are — First, that the court 
bas no jurisdiction of the subiect-matter of the suit, or of the par- 
ties to it; and, second, that the bill is without equity. 

For the purposes of the présent décision the allégations of the 
bill are, of course, to be taken as true. It appears therefrom that 
the défendant corporation is a municipal corporation created by 
an act of the législature of the state of California, entitled "An act 
to incorporate the town of San Buenaventura," approved March 
10, 1866, (St. 1866, p. 216,) by which the offlcers of the town were 
made to consist of a board of flve trustées to be elected by the quali- 
fled voters of the town, a treasurer, a clerk, a marshal, a surveyor, 
and an attorney. It was provided by the act that the board of 
trustées should hâve power to make régulations for securing the 
health, cleanliness, and good order of the town; to provide for the 
extinguishment of tires; and to supply the town with fresh water. 
This act was subsequently amended, but in no particular important 
to be noticed hère. 

At the time of the incorporation of the town it had no System 
of water supply, nor had it any such System when, on the 7th day 
of December, 1868, there was presented to the board of trustées a 
pétition by José de Arnaz, Victor Ustassaustegui, and Francisco 
MoUeda, asking for an exclusive privilège, for the term of 50 years, 
to supply the town with water for household, municipal, and irri- 
gation purposes, and for the extinguishment of Ares, upon terms 
and conditions upon which those parties then offered to eonstruct 
a water system to supply the town with water. Upon the receipt 
of the pétition the board of trustées, in order to better inform them- 
selves as to the expediency of granting it, appointed three disin- 
terested citizens of the town as commissioners "to examine into 
the better way and utility of bringing water into said town," with 
instructions to report to the board on the 12th day of December, 
1868, in respect to the advisability of granting to the petitioners 
the rights and franchises asked for. 

On the 12th day of December, 1868, the board of trustées met in 
their councU chamber in the town, pursuant to adjournment, at 
which time and place they proceeded to examine into the matter 
of the pétition of Arnaz and bis associâtes. The report of the com- 
missioners, which was favorable to the granting of the pétition, 
was received and examined, and after due considération of the mat- 
ter the board agreed to enter into an agreement with Arnaz and 
his associâtes, granting to them the franchise, rights, and privilèges, 
subject to the terms and conditions of a contract to be drawn and 
executed by the respective parties. Subsequently^ and at a regular 
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meeting of the board held in tlie council ciiamber on tlie 4tli day 
of January, 1869, there was presented to the board for its considéra- 
tion a written contract between the town and Arnaz and his asso- 
ciâtes, which contract was by the board examined and considered; 
and thereupon the board, by a resolution passed and spread upon 
its minutes, authorized and directed the président of the board 
and the cleric of the town to s.ign and exécute the contract in the 
name, and as the act and deed, of the town, and at the same time 
and place the board also passed an ordinance, section 1 of which 
is as foUows : 

"Section 1. Tlia board of trustées of the town of San Buenaventura grant 
from tliis date the exclusive privilège of supplying water to the said town 
iinto José de Arnaz, Victor Ustassauwtegui, aud Ifrancisco MoUeda, for the 
tcrm of fifty years, counting from this date; and the président and sécré- 
ta ry of said board are ordered to sigti a légal contract with the said Interested 
parties, conceding to thera the said privilège for the said term of fifty years, 
according to a résolution passed by tliis board, and entered on the mmutes 
of our proceedings, the 12th day of Pecember, A. D. 1868." 

On the same day, to wit, January 4, 1869, there was executed by 
and on behalf of the respective parties the contract in writing, by 
which Arnaz and his associâtes agreed to cause a dam to be built 
at a proper point in the San Buenaventura river, and by means of 
a flume, ditch, or pipe, at their option, within two years from the 
date of the contract, to introduce a suflQcient supply of water for 
the use of the town, and by which the town, in considération of 
the risk and expense to be incurred by Arnaz and his associâtes 
in the undertaking, granted to them, their successors and assigns, 
the free use of the streets and public grounds of the town for the 
laying of the necessary pipes, "exclusively," provided that Arnaz 
and his associâtes should furnish a sufScient supply of water for 
public use in case of fire, without charge, and for such public foun- 
tains as may be established by the authorities of the town, at such 
rates as may be agreed upon between the respective parties; "also, 
that the parties of the flrst part [Arnaz and his associâtes] shall 
hâve the unrestrained right to establish such rates for the supply 
of water to private persons as they may deem expédient, provided 
that such rates be gênerai." It was further provided in and by 
the contract that the town should hâve the right, at the termination 
of 50 years, to purchase the works erected by Arnaz and his asso- 
ciâtes, or their assigns, at a fair valuation, and that, within the 
term of 1 year from the date of the contract, Arnaz and his asso- 
ciâtes should commence the érection of the necessary works, and 
finish the same within 2 years from the date of the contract. 

Within a year after the exécution of the contract, Arnaz and his 
associâtes, under and by virtue of it, constructed a dam in the 
Ban Buenaventura river, and constructed ditches leading there- 
from, by means of which they diverted the water of the river, and 
conducted it to the town, and therein built and constructed conduits 
in the streets of the town, and therefrom supplied the inhabitants 
with water, and provided water for the use of the town, and for 
the extinguishment of fires, and within two years after the date of 
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the contract completed a water System, in ail things, in compliance 
witli tke provisions of the contract, and whereby they supplied 
water to the town for ail municipal purposes, and supplied the 
inhabitants thereof with water for domestic use, irrigation, and ail 
other purposes for which water is commonly used by the iuhabitauts 
of a community. 

On the 15th day of January, 1870, the complainant, the Santa Ana 
Water Company, was incorporated under an act of the législature 
of the state of California entitled "An act for the incorporation 
of Water Companies," approved April 22, 1858, (St. 1858, p. 218,) 
and ever since then has been, and now is, a corporation existing 
and doing business in California, and having its principal place 
of business in the town of San Buenaventura; and, to this cor- 
poration, Arnaz and his associâtes, on or about the 26th day of 
January, 1871, sold and assigned -their dams, ditches, conduits, 
water rights and privilèges, and ail their right, title, and interest 
in and to the waterworks and System by which the town of 
San Buenaventura was then supplied with water, together with ail 
the rights, privilèges, and franchises obtained and held by them 
under and by virtue of the aforesaid contract with the town. On 
or about the 28th day of October, 1872, the board of trustées of 
the town passed an ordinance approving and ratifying the transfer 
of the property and rights from Arnaz and his associâtes to the 
complainant corporation, sections 1 and 2 of which ordinance are 
as foUows: 

"Section 1. AU the rights and prlifileges heretofore granted unto the sald 
Arnaz, tlstassanstegui, and MoUeda be, and the same are herehy, continued 
and granted the Santa Ana Water Company, for fifty years from and after 
January 4, A. D. 1869. The transfer and assignment by said Arnaz, Ustas- 
saustegui, and MoUeda of said water company is herehy ratifled and ap- 
proved. Sec. 2. The Santa Ana Water Company Is hereby granted the exclu- 
sive right and privilège of laying ail such main and service pipes in and 
through the several streets of the town of San Buenaventura, by such means 
and in such manner as said water company shail elect, for the purposes set 
forth in the certificate of incorporation of said company, and ail other law- 
ful purposes, for the said term of years: provided, however, that the main 
water pipe be laid in the main street of the town of San Buenaventura on 
or before July 1, 1873,— and to malce, hold, and malntain such aqueducts, 
dams, ditches, flumes, and réservoirs, for the purposes aforesaid within said 
town, as shall be necessary: provided, that just compensation shall t>e made 
to the owners of private property taken by said company for such public use 
in the manner prescribed by law, if the parties cannot agrée on the value 
of the same; and, for the protection of the property and works of said com- 
pany, no person shaU, without authority from said company, eut, tap, or 
otherwise interfère with, any water pipes, ditch, flumes, or réservoirs of said 
company, or bathe or wash therein, or eut or injure any shade trees planted 
or to be planted near the same for protection." 

By an act of the législature of the state of California entitled 
"An act to reincorporate and extend the limits of the town of 
San Buenaventura, in the county of Ventura, state of California, 
and also to change the name of Canada street, in said town, to 
that of Ventura avenue," approved March 29, 1876, (St. 1875--76, 
p. 534,) the ordinance last mentioned was approved and ratifled. 
By an act of the législature of the state of California entitled "An 
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act to create tlie county of Ventura, to estatlish the boundaries 
thereof, and to provide for its organization," approved March 22, 
1872, (St. 1872, p. 484,) a certain portion of the county of Santa 
Barbara, within which was situated the town of San Buenaventura, 
became, and thereafter was, and now is, tbe county of Ventura. 
The complainant corporation laid and completed and utilized its 
main water pipe in the main street of San Buenaventura before 
July 1, 1873, and bas in ail respects kept and performed the cove- 
nants of the contract in question. 

Complainant was incorporated for the purpose of supplying 
the town of San Buenaventura, and its inhabitants, with pure, 
fresh water, for municipal, household, domestic, and otber pur- 
poses, and since the year 1871 bas been continuously, and is now, 
doing so. It bas purchased and obtained extensive riparian rights 
in and to the waters of the San Buenaventura river, acquired lands, 
rights of way, and réservoir sites, bas built réservoirs, constructed 
ditches, purchased and laid into a complète system for distribution 
many miles of mains, pipes, and latéral connections, by means of 
which it bas supplied the town and its inhabitants with water. 
In acquiring its rights, and in the construction and establishment 
of its plant, it bas expended the sum of f 163,000, and the property 
it has so acquired and built up is of the value of $200,000. In 
order to procure the funds for the extension and enlargement of the 
waterworks, and to provide for the natural growth of the town, 
and the increase in the number of inhabitants, and to provide the 
increased supply of water necessary therefor, complainant has, 
during the flve years last past, been compelled to borrow, and has 
borrowed, in addition to amounts of money furnished by the stock- 
holders of the complainant, over |40,000, to secure the payment 
of which, and the interest thereon, complainant has mortgaged ail 
of its property, rights, and franchises, which mortgage is now a 
subsisting iien Ihereon. 

The bill allèges that to give complainant a just and reasonable 
compensation for the service rendered, to provide for the necessary 
and usual wear and tear and repairs, to maintain and operate its 
plant, and to give to its stockholders a just and reasonable re- 
turn upon the capital invested, complainant should make its rates 
and charges for water supplied to the town and its inhabitants so 
as to produce a présent income of |25,000 per annum. That pur- 
suant to the provisions of an act of the législature of the state of 
California entitled "An act to enable the board of supervisors, 
town council, board of aldermen, or otber législative body of any 
city and county, city or town, to obtain data and information 
from any corporation, company, or person supplying water to 
such city and county, city or town, requiring sucb board, town 
council, or otber législative body, to perform the duties prescribed 
by section 1 of article 14, of the constitution, and prescribing the 
performance or nonperformance of such duties," approved March 
7, 1881, (St. 1881, p. 54,) the board of trustées requested complain- 
ant to furnish to the board, in the month of January, 1892, the de- 
tailed and verified statement prescribed in section 2 of that act of 
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the législature. That thereafter, to wit, on or about the SOtli day 
of January, 1892, tlie complainant, in compliance with that re- 
quest, and with. said section 2 of the act, fumished the board, and 
filed with its clerk, a detailed statement, verifled by the oath of 
the président and secretary of complainant corporation, show- 
ing the name of each water-rate payer, his or her place of résidence, 
the amount paid by each such water-rate payer during the year 
preceding the date of such statement, and also showing ail revenue 
derived by complainant from ail sources during that year, and an 
itemized statement of expenditures made by complainant for sup- 
plying water during that time. That from said statement it ap- 
peared, and so the fact is, that the receipts and expenditures made 
by complainant in and about the furnishing and supplying of 
water during the year were as foUows, to wit: 

"Receipts. 

From water rates $12,054 82 

li'rom ail other sources 1,0G1 69 

Total receipts for year $13,116 53 

"Disbursements. 

For Interest on Indebtedness $ 2,4*)S 10 

For taxes YS6 39 

For operating expenses and repair 4,203 60 

For dlvidends to stockholders 5,500 00 

$12,958 15 

Expended in construction in cxtendlng System 1,688 99 

Disbursements over receipts 1,530 83" 

That on or about the 15th day of February, 1892, the défendant 
board of trustées of the town assumed to pass, and did pass, an 
oïdinance purporting to flx the maximum rates for supplying 
water to the town and its inhabitants, which should be charged by 
complainant for the year beginning July 1, 1892, and ending June 
30, 1893, a copy of which ordinance is annexed to, and made a 
part of, the bill. That according to the best information and be- 
lief of the complainant the amount of money that will be required 
during the year beginning July 1, 1892, and ending June 30, 1893, 
to meet and pay the interest on its bonded and other indebted- 
ness, state, county, and municipal taxes, the necessary repairs to 
maintain its property in good order and condition, and to provide 
for its operating and other necessary expenses, will exceed the 
sum of $9,000. That if the rates for supplying water to the town 
and its inhabitants are to be made as in the last-mentioned ordi- 
nance specifled, the aggregate amount of money that could be 
collected from the town and its inhabitants for that year would 
not amount to over $8,500, — an amount insuffi cient to provide 
for the cost of maintenance, taxes, and operating expenses, — and 
that, upon the basis of the rates for supplying water specifled in 
the ordinance, complainant would be deprived of ail net income, 
or power to pay its stockholders any dividend upon its capital 
stock, and the owners of the stock would be deprived of ail income 
and revenue from their said property. 
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The bill allèges that the board of trustées of the town asserts its 
right to fix the charges that complainant shall make for water 
furnished to the town and its inhabitants by virtue of section 1 
of article 14 of the constitution of the state of California, and 
by virtue of the aforesaid act of the législature of the state of 
California, approved March 7, 1881, the provisions of which, the 
complainant allèges, are inapplicable to complainant, whose 
charges for water so supplied, it is averred, should be lixed and de- 
termined as provided for in the contract made between the town 
and Amaz and his associâtes, and by them assigned to com- 
plainant; and the purpose of the suit is to obtain a decree of this 
court so adjudging. 

Section 1 of article 14 of the présent constitution of California, 
adopted in 1879, is as follows: 

"Tlio use of ail water now appropriâtes, or that may hereafter be appro- 
prlated, for sale, rental, or distribution, is hereby declared to be a publie 
use, and subject to the régulation and control of the state, in the manner to 
be prescribed by law: provided, that the rates or compensation to be col- 
lected by any person, company, or corporation in this state for the use of 
water supplied to any city and county, or city or town, or the inhabitants 
thereof, shall be fixed, annually, by the board of supemsors, or city and 
countyorcityor towncouncil, orother goveming body of such city and county, 
or city or town, by ordinance or otherwlse, in the manner that other ordinanees 
or législative acts or resolutions are passed by such body, and shaU continue 
In force for one year, and no longer. Such ordinanees or resolutions shaU be 
passed In the month of February of each year, and take effect on the first 
day of July thereafter. Any board or body faillng to pass the necessary or- 
dinanees or resolutions fixing water rates, where necessary, within such time, 
shall be subject to peremptory process to compel action, at the suit of any 
party interested, and shall be liable to such further processes and penalties 
as the législature may prescribe. Any person, company, or corporation 
collecting water rates in any city and county, or city or town, in this state, 
otherwise than as so established, shall forfeit the franchises and waterworJis 
of such person, company, or corporation to the chy and county, or city or 
town, where the same are coUected, for the public use." 

It was to carry out thèse provisions of the constitution that the 
législature of the state passed the act approved March 7, 1881, and 
it was in pursuance of thèse constitutional and statutory provisions 
that the ordinance complained of was enacted. 

It is clear that if the contract entered into between the town 
and Arnaz and his associâtes, purporting to confer upon them and 
their assigns the exclusive privilège of supplying the town and its 
inhabitants with water for 50 years from the date of its exécu- 
tion, and to secure to them "the unrestrained right to establish 
such rates for the supply of water to private persons as they may 
deem expédient, provided that such rates be gênerai," was a valid 
contract, and passed by assignment to the complainant corpora- 
tion, the obligation of that contract was protected by the constitu- 
tion of the United States against impairment by any act of the 
state, constitutional or statutory. New Orléans Gas Co. v. Loui- 
siana Light, etc., Co., 115 U. S. 650, 6 Sup. Ct. Rep. 252; Waterworks 
Co._ V. Eivers, 115 TJ. S. 674, 6 Sup. Ct. Rep. 273. The acts com- 
plained of were done under and pursuant to a provision of the state 
constitution, supplemented by state législation. Whether or not 
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the acts «o done were in violation o£ the constitution of the United 
States necessarily présents a fédéral question, of wMch this court 
lias jurisdiction. 

The provisions of the constitution of California in respect to the 
formation of corporations, and the organisation of cities and incor- 
porated villages in existence at the time of the incorporation of the 
town of San Buenaventura, and at the time of the making of the 
contract between that town and Arnaz and his associâtes, and at 
the time of its assignment to the complainant corporation, were 
as folio ws: 

"Corporations may be foimed under gênerai laws, but shall not be ere- 
ated bj spécial act, except for municipal purposes. Ali gênerai laws and si)e- 
cial acts passed pursuant to tMs section may be altered from time to time, 
or repealed." Section 31, art. 4, Const. 1S49. 

"It shall be the duty of the législature to provide for tlie organization ot 
cities and incorporated villages, and to restrict their power of taxation, as- 
sessment, borrowing money, contracting debts, and loaning their crédit, so 
as to prevent abuses in assessment and in contracting debts by such municipal 
corporations." Section 37, Id. 

Pursuant to thèse provisions of the constitution of the state the 
législature of California passed an act, approved March 10, 1866, in- 
corporating the town of San Buenaventura, by the twelf th section of 
which the board of trustées of the town was given power, among 
other things, to provide for the prévention and extinguishment of 
fires, and to supply it with fresh water. By the fourteenth section of 
the act it was declared that the trustées "shall hâve no power to 
borrow money, nor to contract any debts or liabilities which shall, 
in the aggregate, exceed the sum of four hundred dollars, unless 
it shall ârst appear by the returns of the treasurer that there is 
actually in the treasury money, not otherwise appropriated, sulB- 
cient to meet and pay such liabilities." The power conferred by 
the législature upon the board of trustées of the municipality to 
provide for the prévention and extinguishment of Ares, and to pro- 
vide the town with fresh water, necessarily carried with it the im- 
plied power to make any and ail proper contracts to accomplish 
those ends. There was no constitutional inhibition against such 
grant of power, and it was therefore not only within the province 
of the législature to make the grant, but, having deemed it wise 
to make of the town a municipal corporation, it was appropriate, 
and, indeed, necessary, that provision either be made directly by 
the législature for the supply of the town and its inhabitants with 
fresh water, or that such power be delegated to the governing body 
of the municipality; which was done in and by the twelf th section 
of the act. That the législature contemplated that the power 
thus conferred upon the municipality shouhî be exercised by means 
of a contract or contracts is shown by the fact that the town itself 
was, by the fourteenth section of the act incorporating it, deni(;d 
the power to borrow money or to contract any debts or liabilities 
exceeding in the aggregate four hundred dollars, unless there should 
be in the treasury money, not otherwise appropriated, sufFicient to 
pay such liabilities, and by the further fact that there were then 
existing law» enacted by the législature, as will preseutly be shown, 
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providing for the organization of corporations for the supplying of 
cities and towns, vvith tlieir consent, with fresh. water, and con- 
feri'ing upon such. corporations tlie same privilèges, immunities, and 
franchises tliat should be granted to any individual or individuals. 
Wliether or not the board of trustées was authorized, in view of 
other provisions of tlie statutes of the state, to confer, by contract, 
on any individual, individuals, or corporation, the exclusive privilège 
of supplying the town and its inhabitants with water, is not hère 
involved. Tliat feature of the contract in question need not, there- 
fore, be considered. No third party is asserting the right to intro- 
duce water into the town, nor is the town itself proposing to provide 
a supply. The question hère concerns only that feature of the con- 
tract reserving to Arnaz and his associâtes "the unrestrained right 
to establish such rates for the supply of water to private persons 
as they may deem expédient, provided that such rates be gênerai," 
and the effect of the assignment of the contract to the complainant 
corporation. 

The complainant was organized, as has been said, under the pro- 
visions of an act of the législature of Califomia, approved April 
22, 1858, which was a gênerai law passed for the incorporation of 
water companies. That act declared that any company organized 
under it should furnish pure, fresh water to the inhabitants for 
family uses, so long as the supply permitted, at reaaonable rates, 
and without distinction of persons, upon proper demand therefor, 
and should furnish water, to the extent of its means, to the city 
and county, "in case of flre or other great necessity, free of charge." 
The act further declared that the rates to be charged for water 
should be determined by a board of commissioners, to be selected 
as folio ws: Two by the city and county, or city or town, authori- 
ties, and two by the water company, and, in case the four could 
not agrée to the valuation, then and in that case the four should 
choose a fifth person, and he should become a member of the board, 
and, if the four commissioners could not agrée upon a fifth, then the 
sheriff of the county should appoint him, and that the décision of 
a majority of the board should détermine the rates to be charged 
for water for one year, and until new rates should be established. 
The act also declared that the corporation should hâve the right, 
subject to the reasonable direction of the city or town authorities 
as to the mode and manner of exercising it, to the use of so much 
of the streets, ways, and alleys of the municipality as might be 
necessary for laying its pipes for conducting water. 

In the case entitled Spring Valley Waterworks v. Schottler, 110 
TJ. S. 347, 4 Sup. et. Eep. 48, the question arose whether the right 
confeiTed upon water companies organized under that act to partici- 
pate in the ûxing of the rates to be charged for water fumished by 
them constituted a contract protected by the constitution of the 
United States against impairment by subséquent action of the state. 
The court held that the provision in the statute of 1858 in respect to 
the flxing of water rates was but one of the corporate privilèges 
granted by the state; that it was part and parcel of the charter 
of the corporation, and nothing else, and therefore fell within the 
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power reserved by section 31 of article 4 of tlie constitution of 
the State, in existence when the act was passed, to alter or repeal 
it. Okief Justice Waite, in deliveiing tiie opinion of tlie court, 
said: 

"Tlie organization of the Spring Valley Company was not a business ar- 
rangement between the city and the company, as contractlng parties, but the 
création of a new corporation to do business within the state, and to be gov- 
erned as a natural person or other corporations wore or might be. Neitlier 
are the charter rights acqulred by the company undor the law to be loolied 
upon as contracts with the city and county of San Francisco. The corporation 
was created by the state. Ail its powers came from the state, and noue from 
the city and county. As a corporation it can contract with the city and 
county in any way allowed by law, but its powers and obligations, except 
those which grow out of contracts lawfully made, dépend alone on the stat- 
ute under which it was organized, and such altérations and amendments there- 
of as may from time to tlme be made by proper authority. The provision for 
fixing rates cannot be separated from the remarader of the statute by calling 
it a contract. It was a condition attached to the franchises conferred on any 
corporation formed under the statute, and indissolubly connected with the re- 
served power of altération and repeal." 

It wUl be observed that whUe the court held that eacb and 
every right conferred by the statute under which the company 
was incorporated was a part and parcel of its charter, and that 
only, and therefore subject to altération or repeal, the right of any 
company to contract with the city or town in any way allowed 
by law was expressly recognized and declared. It has already 
been seen that in the act tncorporating the town of San Buenaven- 
tura the législature conferred upon the board of trustées of the 
town the power to provide for the prévention and extinguishment 
of lires, and to provide for the supplying of the town and its in- 
habitants with fresh water, and that the only limitation upon that 
power was that the board should hâve no power to borrow money, 
or to contract debts or liabilities, to exceed in the aggregate |400, 
unless there should be af the time money in the treasury, not 
otherwise appropriated, sufiicient to pay such debts or liabilities. 
;Not only was this no limitation upon the power of the board of 
trustées to contract with other parties for the introduction, at 
their expense, of water into the town; but, practicaUy, it made it 
a matter of necessity for the board to make some contract Avith 
some individual, individuals, or corporation to that end, since it 
was denied the power to incur any debts or liabilities exoeeding 
in the aggregate |400, without the money in hand to pay them. 

Amaz and his associâtes were individual citizens. They were 
not in any way bound to enter into the contract with the board 
of tmstees of the town. By the exercise of none of its prérogatives 
as a governing power could the municipality compel them to do 
so. The contract required their assent, as well as that of the 
board of trustées. Of course, in entering into it, they did so 
subject to existing laws ; but no then existing law has been pointed 
out, reserving to the state or the municipality the power to flx the 
water rates the town, through its board of trustées, contracted 
should be fixed by Arna» and his associâtes. A statute of the 
state, approved May 3, 1852, (St. 1802, p. 171,) providing for the 
incorporation of water companies, declared, in its third section: 
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"Thls act shall not glve to any company thé right to supply any clty with 
water unless it shall be previousiy authorized by an ordinance, or unless it 
be done in conlormlty wlth a contract entered into between the clty and the 
Company. Any contracts hereafter so made shall be valid and blnding in law, 
but shall not take from the city the right to regulate the rates for water, 
nor shall any exclusive right be granted, by contract or otherwise, for a term 
exceeding twenty years." 

By this act it was declared, as will be observed, that no contract 
entered into between a city and a company incorporated under the 
provisions of the act should "take from the city the right to regu- 
late the rates for water." That provision had no application to 
Arnaz and his associâtes, for the reason that they were not in- 
corporated under that or any other act. 

The doctrine is flrmly established that the state may, by con- 
tract, restrict the exercise of some of its most important powers. 
Many of the cases holding that doctrine are referred to in New Or- 
léans Gas Co. V. Louisiana Light, etc., Co., supra. In that case 
the suprême court sustained a grant by the législature of Louisiana 
of an exclusive right to supply gas to the city of New Orléans and 
its inhabitants, and held that the grant was protected by the con- 
tract clause of the constitution of the United States against im- 
pairment by a subséquent change in the constitution of Louisiana. 
In the course of its opinion the court said: 

"Wo hâve seen, the manufacture of gas, and its distribution for public and 
private use by means of pipes laid, under législative authority, în the streets 
and ways of a city, is not an ordinary business, In which every one may en- 
gage, but is a franchise belonging to the govemment, to be granted, for the 
accomplisliment of public objeets, to whomsoever, and upon what terms, it 
pleases. It is a business of a public nature, and meets a public necessity, for 
wliich the state may malie provision. It is one which, so far from aftecting 
the public injuriously, has become one of the most important agencles of civ- 
llization, for the promotion of the public convenience and the public safety. 
It is to be presumed that the législature of Louisiana, when granting the ex- 
clusive piîvileges In question, deemed It unwise to burden the public with the 
cost of erecting and maintaining gas works sufflcient to meet the necessities of 
the municipal govemment and the people of New Orléans, and that the pub- 
lic would be best protected, as well as best servcd, through a single corpora- 
tion, Invested with the power, and charged with the duty, of supplying gas 
of the requisite quality, and in such quantity as tho public needs demanded. 
In order to accompllslî that, in its judgment, tlie public welfare required, the 
législature deemed it necessary that some inducement be offered to private 
cap'italists to undertake, at tlieir own cost, tliis worli. That inducement was 
furnished, in the grant of an exclusive privilège of manufaeturing and dis- 
tributing gas by means of pipes laid în tlie streets of New Orléans for a flxed 
period, during which the company would be protected against compétition 
from corporations or companios engaged in like business. Without that grant 
It was inévitable eitlier that the cost of supplying the clty and its people would 
havo bcen made, in some form, a charge upon the puiilic, or the public would 
hâve boen doprived of the sccurity in person, property, and business which 
cornes from weU-lighted streets. It is not our province to déclare that tlie 
législature unwisely exercised tlie discrétion with which it was invested. Nor 
are we propared to hold that the state was incapable, her authority in the 
promises not being, at the time, limîted by lier own orgaiiic law, of providhig 
for supplying gas to one of her municipal itics and its inhabîtants by means 
of a valid contract with a private corporation of her own création." 

The subséquent case of Waterworks Co. v. Eivers, 115 U. S. 674, 
6 Sup. et. Eep. 273, involved the validity and effect of a contract 
between the city of New Orléans and the New Orléans Water 
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Company, whereby the former, acting under législative auihority, 
granted to the latter, for tlie term of 50 years, the exclusive privilège 
of supplying that city and its inhabitants "with water Irom the 
Mississippi, or any other stream or river, by mains or conduits, 
and for erecting and constructing any necessary works or-engines 
or machines for that purpose." Subsequently, under the sanc- 
tion of a new state constitution, adopted after that contract was 
niade, the city passed an ordinance allowing Rivers, or tlie lessee 
of the St. Charles Hôtel, the right of way and privilège to lay a 
water pipe from the Mississippi river, at any point opposite the 
head of Common or Gravier streets, through either of those 
streets, to convey water to that hôtel. The suprême court held 
the grant to Rivers to be inconsistent with the previous one to 
the waterworks company, and that the provision in the new con- 
stitution of Louisiana, and the ordinance under which Rivers pro- 
ceeded, impaired the obligation of the city's contract with the 
waterworks company. It was said: 

"The right to dig up ancT use the streets and alleys of New Orléans for the 
purpose of placing pipes and mains to supply the city and its inhabitants 
with water Is a franchise belonglng to the state, which she could grant to 
such persons or corporations, and upon such terms, as she deemed best for 
the public Interests. And as the object to be attained was a public one, for 
which the state could make provision by législative enactment, the grant 
of the franchise could be accompanled with such exclusive privilèges to tho 
grantee, in respect of the subject of the grant, as, in the judgment of the 
législative department, would best promote the public health and the public 
comfort, or the protection of public and private property. Such was the 
nature of the plaintiff's grant, which, not being at the time prohibited by 
the constitution of the state, was a contract, the obligation of which cannot 
be impaired by subséquent législation, or by a change in her organlc law;" 
tho constitutional prohibition upon state laws Impairing the obligation of 
contracts not, however, restricting "the power of the state to protect the 
public health, the public morals, or the public safety, as the one or the other 
may be involved in the exécution of sald contract," because "rights and priv- 
ilèges arislng from contracts with a state are sui).1ect to régulations for tho 
protection of the public health, the public morals, and the public safety. 
In the same sensé as are ail contracts and ail property, whether owned by 
natural persons or corporations." 

The principle controlling the décisions cited is a just and plain 
one. The duty is imposed upon the législative power that créâtes 
a municipal corporation to provide for the necessary éléments of 
gas and water. It may, at its discrétion, do so directly, or it 
may, in the absence of any constitutional inhibition, say, directly, 
or through the municipal corporation so created, to its individual 
citizens, in the language of the suprême court, (Binghamton Bridge, 
3 WaU. 74:) 

"If you will embark with your time, money, and skill in an enterpriso 
which will accomodate the public necessities, we will grant to you, for a 
limitcd period, or in perpetuity, privilèges that will justify the expenditure 
of your money, and the employment of your time and skill." 

Such a grant, said the court in the case from which the quota- 
tion is taken, "is a contract with mutual considérations, and justice 
and good policy alike require that the protection of the law should 
be assured to it." 
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I am of opinion, therefore, that the contract in question in the 
présent case, in so far as it reserved to the parties of the flrst part 
the "unrestrained right to establish such rates for the supply of 
"water to private persons as they may deem expédient, provided 
that such rates be gênerai," and subject, also, to the implied con- 
dition that the rates be reasonable, was a valid contract, in the 
hands of Arnaz and his associâtes. 

Did their rights in that respect vest by the assignment in the com- 
plainant corporation? That any and every right conferred on com- 
plainant by its charter may be altered or repealed by the state is put 
at rest by the décision of the suprême court in Spring Valley Water- 
works V. Schottler, supra, and is no longer open to question. Eut 
that companies incorporated under the act of April 22, 1858, for 
supplying cities and towns with fresh water, may contract with 
such cities and counties, or cities or towns, in any way allowed 
by law, was also declared by the same décision. In People v. 
Stanford, 77 Cal. 371, 18 Pac. Rep. 85, and 19 Pac. Rep. 693, the 
suprême court of California decided that that provision of the 
constitution of the state declaring that "corporations may be formed 
under gênerai laws, but shall not be created by spécial act" 
(article 4, § 31) does not prohibit the assignment of a franchise to 
a legally-organized corporation by persons having the lawful right 
to exercise and transfer the same; that that provision of the 
constitution of the state applies to the formation or création of 
corporations, and to the powers directly conferred upon them by 
législative enactment. The construction placed upon the constitu- 
tion of the state by the highest court in existence under it is bind- 
ing on this court, and under the construction thus adopted by 
the suprême court of California it is obvions that the complainant 
corporation was compétent to take by assignment whatever rights 
the contract of January 4, 1869, conferred upon Arnaz and his 
associâtes, and that were assignable by them. 

The point is made on behalf of the défendants that by the terms 
of the contract the right to establish rates was a right personal 
to Arnaz and his associâtes. The contract does not fairly admit 
of such construction. That right is reserved to "the parties of 
the first part" to the contract, which in terms provides for its as- 
signment. The grant of the use of the streets, etc., for the neces- 
sary purposes of the undertaking, is made to the parties of the 
first part, their successors or assigns; and the right is by the 
contract reserved to the town to purchase, at the expiration of 
50 years, the works erected by the parties of the first part, or 
their assigns, at a fair valuation. By the terms of the contract 
the parties supplying water under it are required to furnish suiïi- 
cient water for public use in case of fire, without charge, and for 
such public fountains as should be established by the authorities 
of the town, at rates to be agreed upon by the parties; that is to 
say, by the parties furnishing the water, on the one part, and the 
town authorities, on the other. And to the parties of the first 
part — that is to say, to the parties furnishing the water — is given 
the right to establish the rates for water supplied to private per- 
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sona. Thia, manifestly, is tlie fair and tnie interprétation of the 
contract; and that such was the understanding of it on the part 
of tlie board of trustées of tlie town is shown by the fact that 
after its assignment to the complainant corporation, and on the 
28th day of October, 1872, the board of trustées enacted an ordi- 
nance ratifying and approving the assignment, the first section of 
which is as follows: 

"Ail the rights and privilège lieretofore granted to the said Amaz, Ustus- 
saustegui, and Molleda be, and the same are hereby, continued and granted 
to the said Santa Ana Water Company, lor fifty years from and after Janr 
uary 4th, A. D. 1869. The transfer and assignment by said Amaz, Ustus- 
saustegui, and Molleda of said franchise to said water compauy la hereby 
ratified and approved." 

And this ordinance of the town was approTed, ratifled, and con- 
tinued in force by an act of the législature of the state entitled 
"An act to incorporate and extend the limits of the town of San 
Buenaventura, in the county of Ventura, state of California, and 
also to change the name of Canada street, in said town, to that 
of Ventura avenue," approved March 29, 1876. 

Under the views above expressed it becomes unnecessary to con- 
sider the objections made to the constitutionalty of the ordinance 
in question, based on the ground that its enforcement would pre- 
vent the stockholders of the complainant corporation from receiv- 
ing any interest or dividends on their investments. Demurrer 
overruled, with leave to défendants to answer within the usual 
time. 



SMITH V. BIVENS et aL 
(Circuit Court, D. South Carolina. May 19, 1893.) 

1. CONSTITUTIONAIi LaW— DuB PkOCBSS OF Law— FenCES. 

Complainant owned a tract of land which was valuable solely for graz- 
Ing purposes, and from which he derlved au income by letting it to pas- 
ture. At the tlmo he acquh-ed it the law of South Carolina required ail 
owners of cattle and stock to ijeep them fenced in, and gave the owners 
of lands upon which they might trespass the right to distrain and im- 
pound them. Thereafter the législature passed an act exempting thia 
land, with other tracts, from the provisions of the law, the effect of which 
was to require complainant either to fence his wholo tract against cattle, 
or to submit to hâve it trespassed upon, without rcdress, by any cattlo 
whose owners chose to let them run at large. Hcld, that this act Is not 
within the police power of the state, and violâtes the fédéral constitution, 
inasmuch as it deprives complainant of his property without due process 
of law. 

2. Courts— J0RISDICTION— FEDERAL Question. 

Complainant filed his bill for an injunction against certain owners of tres- 
passing cattle, alleging that défendants committed the injury complained 
of under the latter act. Défendants denied that they did anythlng under 
color of the act, but it was shown that they had applied to the législature 
for its enactment, that before it was passed they had paid complainant 
for pasturage, and that since its passage they had refused to pay. Helâ, 
that a fédéral question was involved, and the United States circuit court 
has jurisdlction of the bill. 
8. Same — Jurisdictional Amount. 

As the bill allèges that the land in question is valuable for pasturage, 
and for no other purpose, and that by force of such act complainant ia 
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antirely deprived of his rights and property thereln, the amount In con- 
troversy, for the purpose of jnrlsdiction, Is the value of the land. 

t. SAME— InJUNCTION— MULTIPLICITY OP StJITS. 

A court of equity has jurisdiction to entertain such suit for an Injunc- 
tion, for to leave complainant to his remédies at law would ùivolve him 
in a multlplicity of suits. 

In Equity. Bill for injunction by Henry A. M. Smith, against 
Josepli Bivens and others. Injunction granted. 

A. D. Coken, for complainant. 
C. C. Tracy, for défendants. 

SIMONTON, District Judge. The complainant is the owner of 
about 8,000 acres of land, in one body, in CoUeton couuty, in this 
State. The land is valuable for grazing purposes, and beyond this 
has little value. Complainant has been using it for such purposes, 
and has been in the enjoyment of an income therefrom, derived 
from a per capita royalty paid by owners of cattle placed in this 
pasture. When he purchased this property the law of Soutb 
Carolina required ail owners of cattle and stock to keep them fenced 
in, and, in case they strayed on the lands of others, gave to the 
owners of such lands the right of distraining and impounding them. 
No proprietor was required to fence his lands used for any purpose 
but pasture, and the provisions of the law protected him from tres- 
pass. In December, 1891, the gênerai assembly of South Carolina 
passed an act to exempt certain territory in Colleton county from 
the opération of this law. Under the provisions of the act some 
82,000 acres, in which territory was embraced this land of com- 
plainant, were exempted from the provisions of the gênerai law. 
The complainant was thus compelled either to build a substantial 
fence around hia whole tract, of a character to keep out cattle, 
hogs, and other stock, or his Innds could be grazed upon by the 
cattle and stock of any person who chose to turn them out. The 
défendants are cattle and stock owners, neighbors of the lands of 
complainant, and anterior to the passage of the act in question 
Lad used the privilège of grazing on the lands of the complainant, 
and had paid the per capita royalty cliarged therefor. They were 
notifled during the year 1891 of the intention of the complainant 
to increase the royalty per head, and one and ail declined to pay 
it, or to contract on those terms. Nevertheless, since the passage 
of the act, their stock and cattle hâve been at large, and hâve con- 
stantly trespassed upon this land of the complainant. This, per- 
haps, could not be prevented in any other way than tliat provided 
in the gênerai law; that is, by fencing in the stock and cattle, and 
not permitting them to run at large. 

The bill is flled to protect the complainant in the complète pos- 
session and use of his own land. It charges that the défendants 
were largely instrumental in procuring the passage of the aet of » 
the législature above referred to, and that they are protected under 
the color of that act; that he has no remedy at law to meet his 
case; and that an attempt to seek such a remedy would involve 
him in a multiplicity of suits. He charges that the said act vio- 
v.56p.no.7— 23 
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lates the provisions of the constitution of thé United States, and 
is null and void. The prayer is for an injunction. Tke answer 
dénies the principal allégations of the bill, admits the passage of 
the act of the gênerai assembly referred to in the bill, and main- 
tains that it is not in conflict with the constitution of the United 
States. Especially, it challenges the jurisdiction of the court, as 
well its jurisdiction as a court of the United States as its juris- 
diction as a court of equity. Thèse questions must be flrst dis- 
posed of. 

It is contended that this court has not jurisdiction because the 
matter in controversy does not exceed in value the sum of $2,000, 
exclusive of interest and costs. The complainant avers that the 
testimony sustains the averment that the land is valuable as graz- 
ing or pasture land only. It further appears that the complainant 
has been using it for this purpose, and that he realized in one year 
at least $500 for its use. This was due simply to the fact that 
he could control the grazing on his own land. Until the passage 
of this act he could exercise his control. Since its passage he 
has lost it, and with it his income. Capitalized, this income is 
i per cent, on $12,500, 4| per cent on $12,000, 5 per cent, on $10,- 
000, 6 per cent, on $8,333, and 7 per cent, on $7,100. 

Let us look at it from another point of view. The land of com- 
plainant was purchased by Mm solely for grazing and pasture pur- 
poses. It has value for this purpose, and none other. The testi- 
mony shows that this is the gênerai character of the land in this 
vicinity, and that the land of complainant is specially valuable 
for this purpose. The act of the législature destroys the control 
by complainant of his property for this purpose, and to this ex- 
tent impairs its value. The land eontains 8,000 acres. The value 
of the land in that neighborhood, as shown by the testimony, is 
not less than 33 cents per acre, that is to say at least $2,640. 
This is the matter complained of, and measures the injury for which 
complainant seeks redress. The case cornes within Eailroad Co. 
V. Ward, 2 Black, 492, or as it is stated in Railway Co. v. Kuteman, 
54 Fed. Eep. 552, in a suit for an injunction, the amount in dispute 
is the value of the object to be gained by the bUl. 

Another objection set up in the answer by way of demurrer is that 
the bill and answer, with the testimony, show that no fédéral ques- 
tion is involved, and that parties on both sides are citizena of the 
same state. The bill charges that the act of the gênerai assembly, 
22d December, 1891, is unconstitutional, nuU, and void, in that it 
deprives the complainant of his property without due process of 
law ; that it dénies to him the equal protection of the law, as given 
to the rest of the citizens of this state; that it impairs the con- 
tra et entered into with complainant; that it lessens and affects and 
impairs the value of complainant's land, without due comi>ensation; 
and that it subjects the property of complainant to the use and 
benefit of défendants and the public without compensation. The 
défendants, in argument, deny that the act of the gênerai assem- 
bly is used by them as a shield for their protection, or that they 
invoke the same. They insist that the only différence between 
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them and complainant is this. They admit hîs rigM to charge 
tliein fop the use of his land, and tliey find thernselves unable to pay 
thé increased charge which he has made. The bill allèges that the 
act of the gênerai assembly protects the défendant, and that it is 
unconstitutional, nuU, and vold. The answer dénies that it is 
unconstitutional, and made this a distinct issue in the pleadings. 
Beside this, under the law, as it stood before the passage of the 
act, the owner of stock was compelled to keep them in so that they 
could not trespass on lands of others. For doing this they were 
exposed to certain action on the part of the landowner. The act 
in question repealed ail this, and the landowner trespassed upon 
had no remedy. Indeed, the action of the stock was no longer a 
trespass. The purpose of the bill is to obtain relief from this. 
It is clear from the testimony that stock of the défendants — the 
most, if not ail, of them — graze on the land of complainant. He can 
legally demand nothing from their owners for the use of this land, 
if the act be valid; and their willingness to pay something is a 
gratuity, and does not create a légal demand, or make that a tres- 
pass which the law does not. From this state of things the com- 
plainant seeks relief. He does so by alleging that the act is un- 
constitutional. Défendants deny this. Necessarily, they get, if 
they do not seek, the protection of the act. Besides this, the de- 
fendants paid the charge of complainant for the use of the land for 
one year. But during that year they were parties to an application 
to the législature for an amendment of the law which would free 
them from this obligation. We cannot, of course, inquire into or 
impugn the motives of the législature in passing the law. But in 
ascertaining the attitude of the parties to the act, and in inquiring 
whether they rely on it or not, we can ascertain the steps they took 
to secure îts passage, and from thèse judge of their motive. 

"The oharacter of a case [whether it be fédéral or not] is deteraiined 
by the questions involved. Osbom v. Bank, 9 Wheat. 738. If from 
the questions it appears that some title, right, privilège, or immuni- 
ty on which the recovery dépends will be defeated by one construo^ 
tion of the constitution, or sustained by the opposite construction, 
the case will be one arising under the constitution and laws of the 
United States." Starin v. City of New York, 115 U. S. 257, 6 Sup. 
et. Eep. 28. Of the positions talien in the bill upon which it is 
claimed that this act is unconstitutional, we cannot consider that 
charging that it is the taldng of private property for public use. 
The inhibition of the constitution of the United States on this sub- 
ject applies only to acts of the gênerai govemment. Barron v. 
Baltimore, 7 Pet. 243. And although the suprême court of this 
state has held in Fort v. Goodwin, 15 S. E. Eep. 723, that a similar 
act violated the state constitution, this would not give this court 
jurisdiction. 

The fédéral constitution, however, does inhibit the state from de- 
priving any person of life, liberty, or property without due process 
of law. 14th Amend. § 1. "Due process of law" has never received 
any exact définition. Freeland v. Williams, 131 U. S. 407, 9 Sup. Ot. 
Kep. 763. Mr. Chief Justice Fuller, in Caldwell v. Texas, 137 U. S. 697, 
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11 Sup. et. Eep. 224, says: "Law, in ita regular course of admin- 
istration through courts of justice, is due process, and, wlien se- 
cured by the law of the state, the constitutional réquisition is sat- 
isfied." In tte case at bar the complainant, owner of a tract of 
land, and as such. owner entitled to its exclusive use and enjoyment, 
is by an act of tlie législature, and witliout more, deprived of tbis 
exclusive use and enjoyment. By tbe stroke of a pen, it is gone. 
Tbis seems a clear illustration of wbat is forbidden iu the consti- 
tution. 

The only remaining inquiry is, is tbis act of tbe gênerai assembly 
of the state of South CaroUna tbe exercise of police power? If so, 
it is above tbe constitution. The police power is among the re- 
served powers of the states. New York v. Miln, 11 Pet. 102. It 
cannot be accurately deflned. It is described as the power to pre- 
scribe régulations to promote the health, peace, morals, éducation, 
and good order of the people, and to legislate so as to increase tbe 
industries of the state, develop its resources, and add to its wealth 
and prosperity. Barbier v. ConnoUy, 113 U. S. 31, 5 Sup. Ot. Eep. 
357. Where the purpose of the law is tbe adoption of measures 
appropriate or needf ul for the protection of public morals, the public 
health, and the public safety, there is no question that it is witbin 
the police power. Mugler v. Kansas, 128 U. S. 631, 8 Sup. Ct Eep. 
273. But when tbe enactment goes beyond that, whUe we are 
bound to iudulge every possible presumption in favor of the validity 
of a statute, (Sinking Fund Cases, 99 U. S. 700,) it does not at ail 
follow that every statute, even if it be enacted ostensibly for thèse 
ends, is to be accepted as a legitimate exertion of police power. 

We are relieved from doubt as to tbis question by tbe suprême 
court of South Carolina. In Fort v. Goodwin, 36 S. 0. 452, 15 S. 
E. Eep. 723, the court discusses the constitutionality of an act of 
assembly exempting a large body of swamp in Lexington county 
from the opération of the stock law. The court, considering tbe 
question, hold that the effect of tbe act is the taking of private prop- 
erty, in the sensé of the constitution. The court says: 

"It may possibly be inforred that it ia for the beneflt of those whose 
business is to raise stock. It nianifestly increases the burdens of the fr' •- 
holders ■witUin tlie inclosure, who make objection that their lands are to m: 
turned into a public pasture, * • * jm^ thus required to fence any portion 
of their lands which they may wisli to cultivate. As we think, the législa- 
ture cannot aceomplish such purpose." 

It is a délicate thing to déclare a state statute unconstitutional. 
But the suprême court of South Carolina, in the case above quoted, 
and in Utsey v. Hiott, 30 S. C. 367, 9 S. E. Eep. 338, hâve declared 
similar acts invalid, upon tbe principles above stated, and in a 
récent case, etill in manuscript, Sanders v. Venning, (23d Marcb, 
1893,) 17 S. E. Eep. 134, conflrm thèse cases. 

Tbis case présents a fédéral question, and is witbin tbe jurisdic- 
tion of tbis court. With regard to tbe gênerai equity jurisdiction, 
there can be less question. By tbe opération of tbe act tbe com- 
plainant is exposed constantly to trespassos upon his land, and to 
the use and destruction of his property. Were be limited to relief 
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at law he would be involved constantly in a multiplicity of suits, 
and harassed by endless and unsatisfactory litigation. As long 
as the act remains of force this cannot be prevented. The owners 
of cattle are not required to fence them in, and in despite of the 
efforts of complainant, and we may say even against the wishes 
of the cattle owners, thèse trespasses will go on. 

No damages will be awarded. Let the injunction issue in ac- 
cordance with the prayer of the bill. 



CENTRAL RAILHOAD & BANKING CO. OF GEORGIA V. FARMERS' 
LOAN & TRUST CO. OP NEW YORK et al. 

(Circuit Court, S. D. Georgia, B. D. April 24, 1893.) 

RAHiBOAD COMPANIBS — APPOINTMBNT OF ReCEIVER — RiGHTS OF SUBSIDIART 

Company. 

H. was appolnted recelver of tho C. R. Co., In acordance wlth the prayer 
of a bill by that company alleginç that it operated and controlled several 
Unes of rallway, amon^ï others tUo P. R. Co., was unable to pay the in- 
terest on Its bonds, and that a recelver was necessary in order to prevent 
dismemberment and disastrous litigation. Thereaf ter A. flled a pétition in 
the cause showlng his appointment as receiver of the P. B. Co. by a state 
court after the appointment of H. as receiver of the C. R. Co., and pray- 
Ing that H. be directed to surrender the road to petitioner. Hdd, th^C. 
R. Co., being inerely a creditor of the P. R. Co., and a majority stock- 
holder thercin, but having no riglits of ownership in the property of the 
rond, had no right to its possession and control, and, as the recelver of 
the C. R. Co. had no greater rights, that the prayer of the pétition must 
bo granted. 

In Equity. Bill by the Central Eailroad & Banking Company 
of Georgia against the Farmers' Loan & Trust Company of New 
York and others. John H. Averil, receiver of the Port Royal & Au- 
gusta Railway Company, filed a pétition in the suit praying that a 
receiver of plaintiff company, having control of the Port Royal & 
Augusta Railway Company as a part of plaintifl company's Sys- 
tem, be compelled to surrender such road to petitioner. Prayer 
of petitioner granted. 

For other proceedings in this case see 50 Fed. Rep. 338; 54 Fed. 
Eep. 556. 

Smythe & Lee and A. C. King, for Averil. 

Lawton & Cunningham and J. Ganahl, for respondents. 

PAEDEE, Circuit Judge. On July 4, 1892, the Central Railroad 
& Banking Company of Georgia, a corporation existing under and 
by virtue of the laws of the state of Georgia, filed a bill in this 
court against the Farmers' Loan & Trust Company and others. The 
first paragraph of said bill is as follows: 

"That lieretofore, to wit, on March 3, 1892, Mrs. Rowena M. Clarke, a 
Btockholder of said Central Railroad & Banldug Company of Georgia, ex- 
hibitcd and flled In said court her bill of complaint against said com- 
pany, and also against the Richmond & Danville Railroad Company and 
the Richmond and AVest Point Terminal Railway & Warehouse Company 
and the Georgia Pacific Rallway Company, wliich said bill of complaint 
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assailed the validity of the lease under wMeh said Banville Company had 
been operating said Central Railroad since June 1, 1891, and also as- 
sailed the legality of the control wUich said terminal company had ex- 
ercised over said Central Railroad Company for about four yoars pre- 
viously, l)y reason of the former's ownership and use of a block of 42,000 
sliares, whicli constituted a majority of tlie stock of the latter company. 
Said bill of coiQplaint pi-ayed for the canceilation of said lease, for an in- 
Jmiction against the use of said stock by or in behalf of said terminal 
company, for tlie appointment of a receiver to take charge of and to oper- 
ate said Contrai liaiiroad Company, and for other relief. Upon tlie flling 
of said bill tlds court constituted tlie then président of said company tem- 
porary receiver of said Central Railroad Company, and granted a rule re- 
quiring tlie défendants to show cause, at the time stated therein, why the 
injunction sliould not be granted, and receiver appointed, as praycd for. 
In response to said rule said Banville Company appeared and rcpudiated 
said lease, and surrondercd said Central Railroad Company to the pos- 
session of the court, whereas tlie Central Railroad Company appeared, and, 
afiirming the validity of said lease, opposed said application for injimc- 
tiou and receiver. After a hearing duly had, this court granted an order 
whereby, among other tliings, it was decreed tliat B. P. Alexander, Joseph 
Hull, E. P. Howell, Jas. Swann, .T. K. Gamett, A. A''etsburg, Chas. H. Phinizy, 
H. T. Inman, George J. Mills, Henry R. J^ackson, and U. B. Harrold be ap- 
pointed receivers of the railroad, property, and assets of the said Central 
Railroad & Banking Company of Georgia, and said receivers were directed 
to talie charge of the same, and to operate said railroad, witli the usual 
powors granted to receivers of railroads; and said receivers were furthor 
directed to take possession of and operate ail the property and assets of tho 
Océan Steamship Company of Savannah, the New England & Savannah 
Steamship Company, the Savannah & Western Railroad Company, the 
Montgomery & Eufaula Railway Company, as part of the assets and Sys- 
tem of said Central Railroad & Banking Company. Subsequently S. R. 
Jaques and H. M. Corner were added to the board of receivers, the last- 
named being made chairman of the board and président of tlie company; 
ail of said receivers being directors of said company. In pursuance of said 
order said receivers did take charge of said Central Railroad & Banking 
Company, and ail of Its auxiliary Unes, and ail of its other property and as- 
sets, including said Océan Steamship Company and said New England & 
Savannah Steamship Company and said Savannah & Western Railroad 
Company and said Montgomery & Eufaula Railway Company, and said re- 
ceivers are now, and hâve ever since been, in the possession, control, and 
management of said corporation and properties. And your orator attaches 
hereto a copy of said order, marked 'Exhibit A,' and prays fuU liberty of 
référence, not only to said order, but to the entire record of said cause, which 
is ail of file in this court, and a copy of which, on account of its volumi- 
nousness, and for other reasons, it would be impracticable to append here- 
with." 

The second paragraph. de scribes the main line and branches of 
the Central Railroad owned absolutely by the Central lîailroad 
& Banking Company of Georgia, and also the Unes of railroad 
controlled by said company by ownership of the entire or a m;ijor 
part of the capital stock of the corporations respectively owning 
the lines, and also the Unes of railroads controlled by the Central 
Railroad & Banking Company under lease, and enumerates the 
stocks and bonds of the varions corjiorations owned by the Central 
Railroad & Banking Company of Georgia, in which enumeration is 
included stock of the Port Royal & Augusta Railway Company, 
$401,500, and income bonds, Port Royal & Augusta Railway Com- 
pany, 11,172,000. 

The third paragraph of tho bill sots forth at large and in détail 
the liabilitles of the Central Railroad & Banking Company of 
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Georgia, in which is included $112,000 of the second mortgage bonds 
of the Port Royal & AugTista Railway Company, due July 1, 1898, 
bearing 6 per cent, interest per annum, payable semiannually, thèse 
bonds being secured by a sinking fund of $6,000 per annum, payable 
to said Central Kailroad & Banking Company of Georgia by said 
Port Eoyal & Augusta Railway Company. 

The fourth paragraph of the bill gives a history of the Central 
Railroad & Banking Company of Georgia, tending to account for 
its alleged embarrassed flnancial condition, continuing as foUows: 

"The Central Railroad Company is now in an embarrassed flnancial condi- 
tion, and was compellccl, on July Ist, to dofault upon the semiannual pay- 
monts of interest to the tiipartite tionds and ccrtiflcates of indebtedness 
herelnbefore described. This default wlll, of course, impair confidence in the 
Company, will render probable the institution of suits against it in the sev- 
eral States wliere its lines are operated, and will expose it to the danger of 
having its rolling stocli, materials, and otlier property levied on under at- 
tacliments or exécutions, which would seriously embairass its opération, and 
lead to tho most disastrous conséquences. The Central Railroad & Banking 
Company opérâtes about two thousand miles of railroads, and also the steam- 
ship lines herelnbefore mentioned. Its railroad lines are situated in Georgia, 
Alabama, South Carolina, Tennessee, and through and over its System is trans- 
acted a large part of the transportation business of the country served by it. 
A large part of the value of its properties lies in tlie unity and integrity of 
its System, and to dismember or disintegrate the System would be to destroy 
a very large proportion of the value of the properties which compose and 
constitute it. The disintegratlon or dismemberment, thorefore, of its System, 
or the séparation of the sovenil parts or Mnes which go to make it up, would 
not only be disastrous to the stoclîholders and security holders and creditors 
of the Central Railroad & Banking Company, but would likewise b© Injuri- 
ous to the several companies which it controls and opérâtes. While this Com- 
pany is now insolvent, in the sensé that it is unable to meet its maturing 
obligations, your orator verily believes that if tlie integrity of its System 
is malntained, and its properties and interests conserved, imtil a proper plan 
of reorganization can be perfected, it can be re-estiiblished upon a sound 
basis, and restored to prospérons conditions. To accomplish this, however, 
the immédiate interposition of a court of chancery is absolutely necessary, for 
thn pui-poso of protecting the integrity of the System and of saving it from 
disintegratlon, and of preventing the serious and iiTeparable losses that this 
disruption would entail upon the stockholders, creditors, and other persons 
who are in any wise interested in the property. If, in view of the default 
which lias occurred, Individual creditors who réside in différent sections of 
the coimti-y assert their remédies in différent courts in the several states, 
and cause the rolling stock, supplies, or other property of the company to be 
attached or levied upon, not only will the eamings of the company be greatly 
diminished, if its opération, indeed, is not entirely stoppcd, I)ut the public, 
generally, wlU be deprived of the service of this comf)any as a public carrier. 
The continued default, too, of the interest on said bonds will producc the 
immédiate maturity of the principal tlioreof, a groat multiplicity of suits will 
resuit, and this valuable trust property will bo dismembered. unlcss its value 
is preservcd as a single tnist property for tho l>cnelit of ail who are interested 
in it, by adéquate judicial protection, until such tiino as a satisfactory flnan- 
cial reorganization can be consummated. Hencoit is tliat your orator, concoiv- 
Ing that it is its duty to préserve tlie value of its company as a going con- 
cem, and tho value wliich results from the unity of its systom, and to treat 
ail of its properties and values as constitiiting a trust fund for the lienefit, 
firet. of its creditore, and thon of its stoeliholdors, bas detennincd to invoke 
the protection of this court, which now lias this property in charge, for the 
benefit of ail persons having any Interest therein, in order that tliis great 
railroad System may not bo destroyed, and its assets scattered and dissipated, 
by multitudlnous, expensive, and disastrous litigation." 
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The fifth. paragrapk is as foUows: 

"ïour orator fuiUier showetli that whlle sald Central Rallroad & Banking 
Company is uow in the charge and under itie administration ot receivers liure- 
tofore appointed by tliis court, wiio are also dlrectors of the coi"poration, it 
is thouglit by your orator and by many of its largest credltors tliat, in view 
of tlie conditions which now exist, the property can be bettur managed, amï 
that the rehabilitation and reorganization of the company will be greatly 
aided, by the appotntment of a receiver for said Central llailroad & Banliing 
Company and its aiixihaxy and controlled corporations, who shiill adiiiinister 
the same imder the order and direction of this court mider this bill." 

The relief prayed in the bUl is: (1) That a receiver be appointed 
nnder this bill to take charge of and operate the Central RaUroad 
& Banking Ck>nipany of Georgia and ibs auxiliary and controlled 
corporations and properties, i. e. the Océan Steamship Company of 
Savannah, the New England & Savannah Steamship Company, 
(the Montgomery & Eufaida Kailway Company, the Savannah & 
Western Kailroad Company, the Savannali & Atlantic EaUway 
Company, the Port Royal & Augusta Eailway Company, and the 
Port Bojal & Wèsibem Carolina BaUway Company, — ail of thèse 
oompanies being controlled, and whoUy or largely in part owned, 
by complainant; and also the Southwestern Eailroad, the Augusta 
& Savannah Kailroad, and the Eatonton Branch Eailroad, — thèse 
three last-named railroads being opeiuted by complainant under 
leases; and also the one-half interest in the Maçon & Northern 
Kailroad, and a one-half interest in the lease of the Greorgia 
Eailroad; and also ail the other raalroads, properties, and assets of 
said Central Eailroad & Banking Company of Georgia, of every 
chanacter and description whaitsoever. (2) Directions to the re- 
ceiver as to the operating expenses of the property, and as to the 
application of surplus income. (3) That the court do fuUy ad- 
minister the trust fund in which the stockholders and creditors of 
complainant are interested, marshal its assets, ascertain the several 
liens and priorities existing upon it, and the amount due upon each 
and every part of said mortgages or other liens, and enforce and 
decree ui>on tlie rights, liens, and equitics of ail parties îis the same 
may be flnally asoertained and adjudicated by the court. (4) Tliat 
subpoenas may issue to the varions coi-porations named ta the bill, 
including the Port Koyal & Augusta Railway Company and the 
Port Koyal & Western Carolina Railway Company; thèse two 
said to be corporaitions under the laws of Georgia and South Caro- 
lina, with their principal offices at Augusta, Ga, (5) For such other 
and further orders and decrees as may from time to time seem nec- 
essary and proper to fully conserve, protect, and enforce the rights 
of ail persons who, as stocldiolders, creditors, or otherwise, are 
interested in any way in said Central Eailroad & Banking Company 
of Georgia; and for gênerai relief. 

The bill is verified by H. M. Corner, président ol the Central Kail- 
road & Banking Company of Georgia. 

To this bill several answers hâve been flled; among others, the 
eeparate answer of the Port Koyal & Augusta Railway Company, 
as f oUows : 
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"ïliat it admits the said complainant is the owner of the capital stock and 
bonds of tliis défendant, as It avers in said bill, and that it opérâtes said 
railroad of this défendant as a part of its System, accoimting for its eamings 
to its stocldiolders, and providing for its obligations as the same mature. That 
tlie opération of tlie said railroad in connection witli the said System of tho 
Central Railroad & Banking Company of Georgia is carried on by the gênerai 
offlcers of said company at a great saving to this défendant, and it is to the 
advantage of this company that the integrity of the System of the Central 
Railroad be maintained. The disintegration of said System would entait 
much loss on this défendant, and would n-nder it almost impossible for it to 
maintain its corporate existence. And this défendant prays that this mny be 
taken as an answer, and expresses its désire that the appointment of H. M. 
Corner as receiver, In accordance with the prayer of said bill, be made per- 
manent." 

TMs answer is attested by the signature of H. M. Ciomer, prési- 
dent, atbested by the seal of the oompany, and the signature of the 
secretary. On Julj 4, 1892, the bill being presented to one of the 
judges of the circuit court, a tempomry order was entered granting 
the prayer of the bUl, so far as to appoint H. M. Corner receiver of 
the Central Eailroad & Banking Company of Georgia and its al- 
leged dépendent corporations, including the Port Eoyal & Augusta 
Raiiway Company, and directing the défendant to show cause, on the 
léth day of July foUowing, why the receivership thus created should 
not be made permanent. On the 14th day of July, the cause came 
on to be heard under the order and rule granted on July 4th, and 
on July 15th the court entered an order consitituting H. M. Comei' 
permanent receiver of 'the Central Eailroad & Banking Company 
of Georgia, and of the auxiliary and dépendent corporations which, 
by owneraiiip. of stock or otherwise, it owns or controls, includmg 
therein, among other railroads, the Port Eoyal & Augusita Eailway 
Oompany, and enjoining ail the corporations named in the bUl of 
complaint, and ail other persons, from interfering with the posses- 
sion, use, control, or opération and management of the property 
therein mentioned. 

March 31, 1893, John H. Averil presented his pétition showing 
to the court that on the 28th day of January, 1893, he wa,s appointed 
receiver of the railroad and assets of the Port Eoyal & Augusta 
Eailway Oompany by the superior court of the Augusta circuit in 
the state of Georgia, in the cause dependtag in the superior court 
of the county of Eichmond, in said state of Georgia, of Henry B. 
King et al., Stockholders of the Port Eoyal & Augusta Eaiïvvay 
Oompany, v. the Port Eoyal & Augusta Eailway Oompany and the 
Central Eailroad & Banking Company of Georgia; that the said 
superior court of the county of Eichmond is a court of gênerai 
jurisdiotion of the state of Georgia, and as such bas full jurisdiction 
of tlie subject-matter of said suit, and of the persons of défendants 
therein; that, at the time the order was entered appointing peti- 
tioner receiver, an additional order was entered directing peti- 
tioner, as such receiver, to file his pétition in this court, praying 
this court to direct H. M. Comer, claiming to be in possession 
of said Port Eoyal & Augusta Eailway Company as receiver 
appointed by this court in the case of The Central Eailroad & Bank- 
ing Oompany of Georgia v. The Farmers' Loan & Trust Company 
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of New York, to surrender tihe said nailroad and property so in Lis 
îiands to petitioner, The petitioner then recites more or less 
of the proceedings had in this court in the case of Eowena Clarke 
V. Tke Central Kaiiroad & Banldng Oomi>any of Georgia, and in 
the case of The Central Eailroad & Banking Company of Georgia 
V. The Farmers' Loan & Trust Company et al.; and thereupon sug- 
gests that this court, in the cause named, is witliout jurisdiotion to 
entertain the same as against the Port lioyal & Augusita Eailway 
Company, because it is a suit between citizens of the same state; 
and, further, that in the bill of The Central Railroad & Banking 
Company of Georgia v. The Farmers' Loan & Trust Company et 
al., no cause of action, légal or équitable, is stated as against the 
Port Eojial & Augusta Eailway Company of whioh this court can 
Lave or entertain jurisdiotion, or upon which, according to the 
orderly course of proceedings in this court, a receiver should be 
appointed. Petitioner ooncludes: 

"There is no allégation whatsoever that the sald Port Royal & Augaista 
Eailway Company is insolvent. On the contrary, your petitioner allèges that 
it is not Insolvent, as appears by the !ast annual statement of the Company 
for the fiscal year ending Jime 30, 1892, submitted by Mr. H. M. Corner, as 
président, to the stocltholders of the said railway company at their last an- 
nual meeting, a copy of which is hereto annexed as 'Exhibit C And your 
petitioner as such receiver, and appearing only for the purpcse of calling 
the attention of this honorable court to the proceedings had in this pétition, 
and respectfidly calling attention to the allegcd want of jurisdlction of the 
said United States circuit court for the southem district of Georgia, eastem 
division, to entertain said bill in this order recited, or to appoint the said H. 
M. Corner receiver thereunder, and to request and secure from said honor- 
able court the withdrawal of said H. M. Corner as receiver over said prop- 
erty, and the sun'ender of said railroad and property of said Port Royal & 
Augusta Railway Company to the receiver of tliis court, in obédience to his 
honor's, Judge Roney's, order, as afore.said, rcapectfuUy craves leave to pré- 
sent this, his pétition, to this honorable court, and does herein set forth tbe 
facts aforesald, and respectfuUy calls the attention of this court to the want 
of jurisdlction and equity in the proceedings under which the appointment 
of the said H. M. Comer, receiver as aforosîùd, was made. And your peti- 
tioner would further pray that this pétition may be ordered flled in tliis 
cause, and that the said H. M. Corner, and the said parties herein, may be re- 
quired to show cause unto your honors why the aforesîild order appointing 
him, the said H. M. Corner, as receiver of said Port Royal & Augusta Railway 
Company, Its property and assets, should not be as to it and them, by your 
honorable court, rescinded and be made of none effect, and why your peti- 
tioner, as the lawful receiver of the said Port Royal & Aufrusta Railway Com- 
Ijany, should not obtain and retaln possession of ail and singular Its property, 
effiects, and fiunchises." 

The bill flled in the superior court of Riclimond county, Ga., 
(attaohed as an exhibit to the pétition of Averil,) shows *bat the 
petitioners are stockliolders in the Port Eoyal & Augusta Eailway 
Company; gives a Idstory of the Port Eoyal & Augusta Eailway 
Company; the acquisition of a majority of its stock by the Central 
Eailroad & Banking Company of Georgia; its domination and con- 
trol by the Central Eailroad & Banking Company of Georgia; 
allèges that the Port Eoyal & Augusta Eailway is a competing line 
with other lines of the Central Eailroad & Banking Comj)any of 
Georgia; that the domination of the Centiial Eailroad & Banldng 
Company of Georgia is illégal, and its management bad; that, under 
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résolutions passed by the législature of the state of Soutà Oaro- 
lina, the attorney geneml of the state of South Carolina has insti- 
tuted a civil proceeding authorized by the laws of said sta/te against 
the Port Eoyal & Augusta Bailway Company, seeking, amoug other 
things, to forfeit the charter and franchises of the company; and 
avers that tlie suit will proceed to forfeiture in tlie event that the 
illégal control of the Central Railroad & Banking Company of 
Georgia, and the abuse and misuse of the franchises of the siaid 
Port Koyal & Augusta Eailway Company, are not fore ver ended; 
and the bill concludes with suitable prayer for relief. 

Upon this bill the superior court of Kichmond county appointed 
the petitioner, John H. Averil, receiver of the Port Royal & Augusta 
Eailway Company, its railroad, property, and assets, with the usual 
powers granted to receivers, but directing said receivers to file 
projjer proceedings before this court, calling the attention of this 
court to the proceedings had in the superior court of Kichmond 
county, and respeotfully calling attention to the alleged want of 
jurisdiction of the United States circuit court for the southern dis- 
trict of Georgia to entertain the bill in The Central Railroad & 
Banking Company of Georgia v. The Farmers' Loan & Trust Com- 
pany et al., and to request and secure from this court the with- 
drawal of H. M. Corner as receiver of the property of the Port Royal 
& Augusta Eailway Company, and the surrender of said property 
to the receiver appointed by the state court. Leave having been 
granted to file the Averil pétition, and rule to show cause having 
been entered, H. M. Comer, receiver, files a somewhat lengthy an- 
swer, the pertinent part of which is as foUows: 

•'This respondcnt, furtlier answeiing, says that the said Port Koyal & 
Auuiista Railway Company has, since the year 1881, formed a part and 
parcel of the System known as the System of tlie Centi'al Railroad & Banking 
(Jompany of Georgia, and has been operated since that tlme, and iip to the 
présent tirne, as a part of said System; that, since said year 1881, the prési- 
dents of the Central KaiU-oad & Banking Company of Georgia hâve been 
sticcessively the présidents of the Port lioyal & Augnsta Railway Company, 
and for tlie purpose of economy, and for the bonefit of ail parties, the 
business of said Port Royal & Augusta Raihvay Company has been trans- 
acted by the officers of the Central Railroad & Banking Company of Georgia, 
who were the officers of the said Fort Royal *& Augusta Railway Company 
as well as officers of the Central Railroad & Banking Company. And re- 
spondent says that such conduct and opération by the officers of the Central 
Railroad & Banking Company of Georgia as officers of the Port Royal & 
Augusta Railway Company has resulted entirely in the greater economlcal 
maniigement of both ronds, and has contributed tliereby to the greater net 
eamings of both corporations, and to the abllity of both corporations to give 
casier and cheaper rates to the public. And this respondent, further answer- 
ing, says that the Port Royal & Augusta Railway Company, having been 
operated as a part of the System of the Central Railroad & Banking Company 
of Georgia, has been largely operated with the equipment which belongs to 
the Central Railroad & Banking Company of Georgia, and which is now in 
the hands of this respondent as receiver of said railroad; that If said Port 
Royal & Augusta Railway was put in the hands of a separate receiver, or 
if it was divorced from its connection witli the said Central Railroad System, 
it would be In a condition in which It could not bo operated unless large 
puiichases of rolling stock were made for its use; that said rolling stock could 
not be purchased without puttlng additional burdens upon said company, 
which tlils respondent suggests would be very improvident, and would render 
the bonds and stock of said company of less value than they now are. Thla 
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respondent says that It Is not true, as stated In the said pétition, that the bQl 
under wbicli tliis respondent was appolnted by this honorable court the ro- 
ceiver did not state any grounds, légal or équitable, for sucli appointment, 
or that thls court was without jurisdiction to entertain the said bill, or to 
make the said appointment; but, on the contrary, tliis respondent says tiiat 
this court had jurisdiction to make the said appointments, that the said bill 
did make ont a case for the appointment of this respondent as the said 
receiver, and that the said appointment was lawfnl, rigbt, and proper. And, 
in conclusion, this respondent partioularly irsists that it would be dlsastrous 
to the Port Royal & Augusta Railway Company to turn it over to the peti- 
tioner, another receiver, and to sever its connection wlth the Central Railroad 
& Banking Company of Georgia; that such severance would involve a large 
outlay at once, as hereinbefore shown, for eqviipment, and for expenses In- 
cident to a separate receivershlp, for which the Port Royal & Augusta Rail- 
way Company has no means; and this would be seriously prejudiclal to the 
said Fort Royal & Augusta Railway Company, Its creditors and stockholders. 
The said railway company Is now heavily bonded, could not afford this addi- 
tional expense, and can be operated much more successfully and economically 
by this respondent, who is its président; and respondent respectfully Insists 
that no reason is set forth In the pétition to this court, or in the pétition 
to the judge of the superior court of Rlchmond county, why the said Port 
Royal & Augusta Railway Company should be placed In the hands of another 
receiver." 

Tlie argument on the application under considération has taken 
a wide range. The laclc of jurisdiction of the superlor c-ourt of 
Kichmond county, Ga., to apjwint a receiver of the Port Eoyal & 
Augusta Eailway Company on the facts and in the preseni; state 
of the litigation in that court is suggested, and the proc(!edin,ij,>-5 
criticised, and it is particularly urged that no permanent receiver 
has been, or can be, appointed by that court. Thèse questions 
do not require my considération. The record shows that the 
state court has appointed petitioner, Averil, receiver of the Port 
Eoyal & Augusta Eailway Company, its property and assets, and 
has, in a spirit of comity, sent him to this court (which by its 
receivership is in possession of the same) to assert whatever 
rights he may hâve by reason of hia appointment as receiver 
to the property in question. The state court is the judge of its 
own jurisdiction, and I assume, for the purpose of this applica- 
tion, that it is fuUy seised of ail the jurisdiction it haa exercisod. 
The courts of the United States are courts of limited jurisdic- 
tion as to parties and controversies, and of their own motion will 
notice a want of jurisdiction in any case where it is in any wise 
apparent on the face of the record. It is not necessary, there- 
fore, to particularly inquire whether the petitioner, x\veril, sug- 
gesting a want of jurisdiction in this court and requesting the 
release of the property, has pursued a strictly correct and proper 
way for the petitioner or the Port Eoyal & Augusta Eailway Com- 
pany to raise the question and secure a décision. A defect of 
jurisdiction being suggested, the court necessarily notices it. 

It cannot be seriously contended that, under the bill of Eowena 
Clarke v. The Central Eailroad & Banking Company of Greorgia, 
this court has any jurisdiction or control over the Port Eoyal & 
Augusta Eailway Company, because the Port Eoyal & Augusta Eail- 
way Company was neither a party to that bill nor were 
its" possession or property affected thereby, or by any orders 
entered therein. The claim presented hère by Averil is the right 
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of tlie Port Eoyal & Augusta Eailway CJompany to the control and 
possession of its own railway, as against tlie right of tMs court 
to possession of the railway and its properties under the bill of 
The Central Eailroad & Banking Company of Georgia v. The 
Farmers' Loan & Trust Company et al. The bill does not appear 
to be in any wise ancillary to, or dépendent on, the Eowena Clarlc 
bill, in so far, at least, as the Port Royal & Augusta Eailway Com- 
pany is concerned. 

Assuming, however, for this hearing, that this court is fuUy 
seised of jurisdiction under the said bill of ail the property of the 
Central Eailroad & Banking Company of Georgia for the purposes 
alleged and the relief prayed for, it does not foUow that, under the 
facts shown by the record, the court has any jurisdiction over the 
Port Eoyal & Augusta Eailway Company. The citizenship of the 
two corporations, even if there was a controversy between thera, is 
such — ^both being Georgia corporations — as not to confer, but 
rather to forbid, jurisdiction. The Central Eailroad & Banking 
Company asserts no ownership over, nor estate in, the Port Eoyal 
& Augusta Railway Company, nor in its property, nor any contro- 
versy with it as to ownership or lien. It asserts the ownership 
of stock in, and that it is a créditer of, that corporation, and that 
it has, for many years, as créditer and stockholder, controUed the 
same. The Port Eoyal & Augusta Eailway Company is a distinct 
corporation, fully organized, with ail of its rights as such in full 
force, and the Central Eailroad & Banking Company has no right 
to its possession and control, save through the legitimate influence 
it may exert as a majority stockholder. The jKJSsession and con- 
trol of this court by its receiver under the bill referred to cannot 
be greater than the right of the Central Eailroad & Banking Com- 
pany. 

I hâve noticed the showing made on behalf of the Central Eail- 
road & Banking Company as to the great advantages derived by 
the Port Eoyal & Augusta Eailway Company from the past and 
présent management, and as to the injuries which will resuit from 
taking the said railway ont of the Central system, as well as the 
showing presented by the bill filed in the state court of the in- 
jurions effects and gênerai disaster which résulta to the Port Eoyal 
& Augusta Eailway Company by reason of the domination and 
control of the Central Eailroad & Banlcing Company of Georgia, 
and am of the opinion that there is great exaggeration on both 
sides in the matter. A détermination, however, of the issue would 
not aid the court in reaching a proper conclusion in the présent 
matter. In my opinion, an order should be entered in the case 
of The Central Eailroad & Banking Company of Georgia v. The 
Farmers' Loan & Trust Company et al., releasing and discharging 
the Port Eoyal & Augusta Eailway Company, its properties and 
assets, from the possession of the coiu't and the custody of the 
receiver. 
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JAMES T. haïr CO. v. HUOKINS. 

(Circuit Court of Appeals, Eightli Circuit. May 15, 1893.) 

No. 209. 

ï. Injunction — Bbeach op Contbact— Adéquate Riomedy at Law. 

Injunction will not lie to resti-ain tlie broiicti of a contract wliereby 
défendant agreed that for the term of five years lie would use plaintiff'a 
liotel registcrs in liis business, iind no othci-s, for pliiintiff lias an adé- 
quate remedy at law; ïind a bill filed praying such an injunction ia de- 
miurrable upon this groiuid. 

2. Same — Review. 

A decree of the lower court sustaining a demurrer to sucli bill, on the 
ground that tbe contract sued on is in restraint of trade, will be alHrmed 
on appeal on the ground of adéquate remedy at law, (this having been 
one ground of demurrer,) and the question of the validity of tlie contract 
will not be considered. 

Appeal from the Circuit Court of tlie United States for the East- 
ern District of Arkansas. 

In Equity. This was a suit by the James T. Hair Company 
against Joseph Huckins to restrain the alleged violation of a con- 
tract. The court below sustained a demurrer to the bill, and com- 
plainant appeals. Affirmed. 

Statement by CALDWELL, Circuit Judge: 

The appellant, the James T. Hair Company, and the appellee, Joseph Huck- 
ins, entered Into a contract, of which the folio wing is a copy: 

"Texarkana, May llth, 1S88. 
"To whom It ma y concem: In considération of the reduced rates (as giren 
elsewhere on this leaf) at which our registers are to be supplied to us, and 
In further considération of our hôtels belng advertised as other hôtels are in 
tlie 'American Hôtel Guide,' free of further charge to us, we hâve severally 
contracted with James T. Hair Company to use their supplies of advertising 
hôtel register books upon our respective liotel counters. Thèse books are to 
be of good material, and well made, and we agrée to use them, and no other 
registers, exclusively, as register books upon our public hôtel counters from 
the time we reçoive tliem until they are fllled with guests' names (in their 
own autographs, when possible) in the usual course of business. We also 
agrée that we will refer our guests seeklng purchases or professional serv- 
ices to the cards of those flrms that sball be represented on the leaves of our 
register books from time to time, as opportunlty is aft'orded us. We 
further agrée to give sald company notice at their Chicago office at least 
forty days prior to our needing additional registers under this agreement 
from time to time. This contract to be in force from and after date, or from 
the expiration of any prosent contract, if any now in existence, and is made 
for the term of five years, or while we, or either of us, are in the hotol busi- 
ness, if less than that time. Joseph HucJiins." 

Huckins ordered and paid for hôtel registers under the contract from the 
date thereof up to June, 1889, when he ceased to order registers from the 
appellant, aud procured tliem elsewhere. Tliereupon the appellant tiled this 
bill in equity, setting ont the foregoing facts, and aUeging that, If the ap- 
pellee continued to refuse to use its registers for the time the contract had 
to run, it would be damaged $5,000. 

The bill prayed "that the défendant, Joseph Huckins, his agents and serv- 
ants, and each and every one of them, be restrained and enjoined pending the 
final heartng of this cause from further violation of his contract aforesaid, 
and particularly from using or causing to be used in his said hôtel any reg- 
ister supplies other than those of your orator; that upon the final hearing of 
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thls cause said injunction be continued until the expiration ofsaid contract 
by its terms; that the dofcndant be decreed to pay to your orator ail dam- 
ages occasioned your orator by his fallure to keep and perform hls agree- 
inents;" and for gênerai relief. A demurrer to Uie bill was sustained, and the 
plaintifC appealed. 

William Thompson, for appellant. 
L. A. Byrne, for appellee. 

Before CALDWELL and SANBOKN, Circuit Judges, and THAY- 
EE, District Judge. 

GALDWEUj, Circuit Judge, after stating tlie facts as above, de- 
livered the opinion of tke court. According to tlie record, tlie court 
below rested its judgment sustaining tke demurrer to the bill upon 
the ground "that the contract sued on is in restraint of trade, 
against public policy, and void," and the briefs of counsel are di- 
rected chiefly to a discussion of that aspect of the case ; but we do 
net flnd it necessary to consider the question whether the contract 
was one in restraint of trade, and void for that reason. One of the 
grounds of demurrer to the bill is that the plaintiff haa a plain, 
speedy, and adéquate remedy at law. That this ground of demurrer 
was well taken is so plain and obvions as not to require or justify 
discussion or citation of authorities. Where the court renders the 
proper judgment it is immaterial whether the reason given for it 
is right or wrong. The decree of the court below is aflQrmed. 



PATTON et al. v. GLATZ. 

(Circuit Court, E. D. New York. June 15, 1893.) 

1. Equity Jdrisdiction — Kkmedt AT Law — Rescission of Contracts. 

A blU whieh seeks to set aslde a contract alleged to hâve been pro- 
cured by fraud, and also prays an Injunction to prevent défendant froin 
derlving beneflt from the contract pending the détermination of the ques- 
tion of fraud, cannot be dlsmissed on the ground that plaintlfC has an adé- 
quate remedy at law. 

2. Eescission of Contracts— Fkauddlent Représentations— Pleading. 

Plalntilï and défendant made a contract of partnershlp in the royalties 
to be derlved from a patent owned by plalntifE and patents and processes 
claimed to be owned by défendant, the theoiy being that the inventions 
owned by both would substantially control the whole art to which they 
related. Plaintiff subsequently sued to annul the contract on the ground 
that the following représentations Inducing the contract were false, 
namely, that défendant "was in possession and control of a large number 
of patents" controlling processes in the art specified, and was receivlng 
large sums In royalties. Held, that the bill coidd not be held indefmite m 
• that it did not designate the patents which défendant falsely claimed to 
own, for It does not appear that défendant, in hls représentations, speci- 
fied any partlcidar patents. 

Z. EqtlITY PlEADING— Mui.TIPARIOUSNESS. 

ïhe blU was not multifarious in that it sought to annul the contract for 
fraud, and also to collect royalties alleged to hâve been received by 
défendant before the date of the contract imder a verbal understandlng 
then exlsting. 

In Equity. Bill by John Patton and Edward E. Quimby against 
Jost^ph Glatz to set aside a contract. On demurrer to the bill. 
Demurrer sustained, with leave to amend. 
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Price & Steuart, for complainants. 
Briesen & Knauth., for défendant. 

BENEDICT, District Judge. This case cornes before the court 
on a demurrer to the bill, which is a bill to anmil and set aside a 
certain contract entered into between tbe plaintiffs and the défend- 
ant on the 20th of February, 1890, upon the ground of fraud. The 
jurisdiction of the court dépends upon the citizenship of the parties 
and the amount in controversy. 

The first ground of demurrer is that the bill fails to show that 
the matter in dispute or claim of interest exceeds the sum of $2,000. 
The bill is clearlj defective in this particular, but the error may 
be corrected by an amendment, which will be allowed. 

It is next insisted that the complainants hâve an adéquate remedy 
at law, and therefore this court, as a court of equity, is without ju- 
risdiction. This objection seems untenable. The remedy alîorded 
by a court of equity by setting aside a contract procured by fraud 
is a more extensive and more adéquate remedy than can be secured 
by an action at law. Moreover, the bill prays an injunction to pre- 
Tent the défendant from deriTÏng beneflt from the contract pend- 
ing the détermination by the court of the question of fraud, and for 
a discoyery. 

The next ground of objection to the bill is that the allégation of 
fraud is indeflhite and indistinct, and should be made more deflnite 
before the défendant can be called upon to answer. The contract 
sought to be set aside was, in substance, a contract of partnership 
in the royalties and moneys that might be received from a patent 
owned by the plaintiffs, and by patents and processes represented 
to be owned by the défendant; the theory of the contract being 
that the inventions and patents of the plaintiffs, when added to the 
patents and inventions owned by the défendant, would substan- 
tially control the entire art or process of concentrating soap lye in 
tlie manufacture of glycérine. The allégation of the bill is that 
this contract was obtained by means of false représentations fraudu- 
lently made by the défendant. Thèse représentations are set forth 
as follows: "That the said Glatz was in possession and control 
of a large number of patent inventions covering and controlling 
processes for the concentration of soap lye in the manufacture of 
crude glycérine, and had licensed a number of persons who were 
engagea in the business of manufacturing glycérine, and was re- 
cel ving from said parties large sums and royalties for said licenses, 
and had to pay large sums to patentées for the use of their pro- 
cess," when in truth and in fact he neither owned nor controUed 
any patents or processes such as described. 

The contention of the défendant is that the bill should designate 
the patents which the défendant claimed to, but did not, own. I 
do not think the bill defective in this particular, for the reason that 
it nowhere appears that any particular patents were designated 
by the défendant. The représentation made by the défendant, as 
chargea, is simply that he owned and controlled patents in regard 
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to this subject-matter; that he had licensed a number of persons 
wbo were engaged in the business of manufacturing glycérine, and 
was receiving from them large sums in royalties, and that he had 
to pay large sums to patentées for the use of their processes. For 
aught that appears, no nanies were given by him, nor were any par- 
ticulars stated other than were stated in the bill. According to 
the allégations of the bill, no such patents as he represented were 
owned or controlled by the défendant. If the représentations made 
by the défendant, and by means of which he procured the contract 
to be annulled, were as set forth in the bill, it is not seen how the 
plaintiiïs can do more than set forth those représentations as made. 

As to the point taken that the bill is multifarious because it seeks 
not only to hâve the contract of Febniary 20, 1890, annulled by rea- 
son of fraud, but also seeks to collect royalties alleged to hâve 
been received by Glatz prior to the date of the contract, such a ver- 
bal understanding then existing, I see no objection to allowing the 
bill to stand as it is in this particular. 

Judgment must be for the défendant upon the demurrer, with 
liberty to amend by showing that the matter in dispute, exclusive 
of interest and costs, exceeds in value the sum of |2,000. 



WALTERS et al. v. WESTERN & A. R. CO. et aL 

(Circuit Court, N. D. Georgia. February 17, 1893.) 

Carribrs— Bii-LS OF Lading— Innocent Purchasers. 

A firm of marchants In A. were also engaged in the milling business at 
M., on tlie line of defendant's railway. For their convenience, défendant 
established a station at M., and appointed one member of the firm its 
agent there. It was shown that the business of the station was practlcally 
transacted In the flrm's oiîice at A., and freight charges were settled 
from time to time with defendant's officiais. Goods shipped by the firm 
at A., consigned to themselves at M., were delivered without présentation 
of the bill of lading, and it appeared doubtful whether, in the case of 
mich shipments, there was ever any actual delivery of any bill of lading 
from hand to hand. Some of thèse bills of lading, after the goods were 
deUvered to the consignées, were transferred by the firm, as collatéral, 
to persons who had no knowledge of any Irregularity. Held, that the 
défendant was liable on thèse bills of lading in the hands of innocent 
purchasers, since It was by reason of lis own négligence that they came 
Into their hands. Friedlander v. Railway Co., 9 Sup. Ct. Rep. 570, 130 
U. S. 41G, distinguished. 

In Equity. On exceptions to master's report. Intervention of 
H. T. Inman in the suit of William T. Walters against the Western 
& Atlantic EaUroad Company and others. Exceptions sustained. 

'Mayson & HiU, for intervener. 
Julius L. Brown, for W. & A. E. Co. 

NEWMAJST, District Judge. The case of Friedlander v. Eailway 
Co., 130 U. S. 416, 9 Sup Ct. Kep. 570, cited by counsel for the re- 
ceivers, settles conclusively the question that, where an agent of 
a common carrier issues a bill of lading in collusion with another 
I)erson, when no goods are actually delivered, the carrier com- 
V.56F.U0.7— 24 
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pany is not responsible on sucli LUI of ladîng, in tiie hands 
of an innocent purckaser. The principle tiius deftennined would 
seem to apply with equal force where tlie agent of a coinmon 
carrier, after a bill of lading was accomplislied, — that is, after the 
g«ods for wliicli the bill of lading was issued had been delivered to 
the consignée, and the bill of lading delivered up to the agent, it 
was subsequently, by collusion, returned by the agent to tli<" con- 
signée, and sold by the latter, even though to an innocent pnrchaser. 
The facts in this case appear to be that Akers & Bro. were mer- 
chants in Atlanta, and they also were engaged in the milling busi- 
ness, having a mill on the Une of the Western & Atlantic Eailroad. 
A station called Mcivors was established for their benefit, smà one 
of the finn was appointed agent for this station. Taking ail the 
évidence together, it seems that the business ot the station was 
really carried on in the office of the firm, in Atlanta, and that there 
never was, as to any shipment of goods, perhaps any actual delivery 
of a bill of lading f rom hand to hand, or any actual transfer of any 
Idnd whatever. The charges for freight seem to hâve been settled 
with the proper ofiScials of the road from time to time. Bills of 
lading for goods, in accordance with the custom as to such matters, 
were used as collatéral for amounts due for the purchase of grain, 
for borrowed money, and otherwise. That the course of business 
was quite irregular, long continued, and calculated to deceive and 
impose upon those who dealt with the firm of Alœrs & Bro., is be- 
yond question, from the facts disclosed in the évidence. It seems 
to hâve been entirely within the knowledge of the higher officiais 
of the road, certainly of the gênerai freight agent, that biUs of lad- 
ing for goods shipped to this lirm at Mcivors were being largely used 
by them as security, with persons wha dealt in such paper; and 
yet, until after thèse bills of lading had been accepted as collatéral 
by the intervener in this case, no steps seem to hâve been taken to 
so regulate the business at this agency as to prevent any imi>osi- 
tion upon the public. A quotation from the case of Friedlander v. 
Railway Co., supra, is applicable hère. The court says: 

"It is a familiar principle of law that wliere one of two Innocent parties 
must snfTer by tlie fraud of anotlier the loss should fall upon him who 
ouahled such third person to commit the fraud, hnt ncthing that the railroad 
Company did ov omitted to do can be proporly sald to hâve enabled Laim- 
stein to impose upon Friedlander & Co." 

Can that be said of the Western & Atlantic Railroad Company 
in this case? Is it not what the company omitted to do that en- 
abled Akers & Bro. to place this paper in the hands of Inman? 
If the railroad company had required any systematic conduct 
of the business at Mcivors, the use of bills of lading after 
goods had been delivered would seem to hâve been impossible. 
To say the most of it in favor of the company, it certainly would 
hâve been exceedingly improbable tliat the bills of lading could hâve 
been used in the market. To make one of the firm, which is almost 
the only consignée of goods delivered at a station, the agent at that 
station, charged with responsibility of the business, as between 
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tlie Company and his flrm, is itself at least a very unusual proceed- 
ing; and wlien that business is allowed to be carried on for years 
in the office of tbe firm, at a place away from the station where 
the goods are delirered, and in th.e office of the consignées them- 
selves, it becomes still more unusual. But when no précaution is 
talv'en, whatever, to see that bills of lading for goods are canceled, 
this condition of things existing, it becomes reraarkable; and how 
the Company, with tliis state of facts shown, can shield itself with 
the défense that its agent issued accomplished bills of lading, I 
am unable to see. If this company did not, both by its action and 
nonaction, put it in the power of Akers & Bro. to perpetrate a fraud 
upon innocent persons, it would be difficult to imagine a case where 
the rule on that subject, as expressed in the foregoing quotation, 
would apply. In the Friedlander Case, supra, as well as in the 
former cases previously decided by the suprême court, and therein 
cited, the company was entirely innocent of any wrongdoing or any 
négligence, so far as the report of the case shows. The agents of 
the companies had fraudulently issued bills of lading when no 
goods were delivered, and the courts hold that they acted beyond 
the scope of their authority as agents ; that their authority was to 
issue bills of lading for goods delivered, but, when they undertook 
to issue bills of lading when no goods whatever were delivered, they 
went beyond the scope of their agency, and the principal was not 
bound. That would be true hère, of course, if the facts were like 
the facts in those cases, but they are entirely différent. 

When this case was ârst presented I was not sure but that the 
dates of the bills of lading were such as to put the intervener to 
the exercise of more care than he appeared to hâve taken, to as- 
certain the real facts in connection with the shipments of goods em- 
braced in the bills of lading. It seems, though, under the évidence, 
that it was not at ail an uncommon thing for bills of lading to be 
out the length of time thèse had been when they were presented 
to Inman as collatéral. And, indeed, it seems that even Mr. Dickey, 
the gênerai freight agent of the company, thought, when they were 
ârst presented to him, that they were ail right, and that Akers & 
Bro. had the right to use them as tliey did. 'WTiatever the state- 
ments made by Dickey when he was questioned hy Inman on this 
subject ma y be worth as admissions on the part of the company 
that the bills of lading were good, (and I am not sure that his state- 
ments had any value in this respect,) they certainly are important 
as showing that Inman was not gnilty of négligence in accepting 
this paper at the time he did. The évidence in this case shows 
that Akers & Bro. failed in business, and that at the time of their 
failure they delivered to the Western & Atlantic Eailroad Com- 
pany a mortgage on certain properties to secure it against loss. One 
of the provisions of the mortgage is as follows: 

"Tliîs conveyance Is made for the following purpose: Said Western & At- 
lantic Railroad Company bas lieretofore delivered to us, at différent times, 
sMpments of corn, wlieat, and oats, and flour, which were oonsigned to us 
by varions persons; said deliveries boing made without requiring the produc- 
tion of the bills of lading or railroad receipts for, or connected with, such 
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shipments, and certain of such bllls of ladlng and roceipts as are now ont- 
etanrtinfï, in the liands of persons wlio claim that sald company is Uable to 
thera for maJilng sucli delivories; and tliis conveyance is made to sccure 
said Company, and hold it liarmless from losa on account of sucli claims: 
Kow, U we shall liold said company harmless from loss on account of such 
claims, and shall fuUy relmburse and pay to it aU such sums as it may hâve 
to pay on accoimt thereof, then this conveyance to he void." 

TMs mortgage was accepted by the railroad company and went 
of record. It may be stated, in addition to wliat appears before, 
as to the delivery of goods \)j the Western & Atlantic Kailroad 
Company to Akers & Bro. without the receipt of the bills of lading, 
that the acceptance by the company of this mortgage, containing 
the statement that this had been done, may be cited as additional 
évidence in favor of the conclusion of the court from this record 
that such was the fact. 

It seems entirely clear that the intervener hère should, with any 
other persons who are similarly situated, hâve the beneflt of this 
mortgage. How far it would be available as to this intervener is 
left uncertain by the évidence. A further référence of the case 
to ascertain the true status of this matter would be proper, if the 
case was not controUed otherwise. The receivers may possibly be 
protected by this mortgage from loss by reason of any amount that 
may be paid to Inman, or they may not, but this would be imma- 
terial, if the view taken of the case on other grounds is correct. 

For the reason heretofore stated the receivers are considered and 
held liable to the intervener upon ail thèse biUs of lading. There 
seems to be no doubt, under the évidence, that the value of the 
shipments embraced in the bills of lading were suiïicient in each 
case to cover the amount of the notes for which thèse biUs of lad- 
ing were used as collatéral. The conclusion is that the exception 
filed by the intervener, that the master erred in holding that the 
railroad company was only liable on the two bills of lading attached 
to note No. 3, must be sustained. Judgment may be entered, after 
the correct amount of the same may be fixed, in accordance with 
the views herein expressed. 



FURNALD y. GLENN. 
THIRTEEN OTHER CASES v. SAMB, 
(Circuit Court, S. D. New ïorli. June 15, 1893.) 

1. Jddgmbnts— Equitable Hblibf — When Grakted. 

One court should not interfère with tlie opération of a judgment or 
decree of anotlier court, because procured by fraud or collusion. If com- 
plainant still has an opportunity to obtain relief by reveivling the facts 
to the latter court. 

2. SAMK — COBPORATIONS — RiGHTS OF StOCKHOLDBRS — ASSESSMENTS. 

Where a court of equity, at suit of a créditer of an insolvent corpora- 
tien, directs an assessment on the impaid stocii, such assessment, even 
though by reason of collusion in obtaining the decree it is larger thau 
necessary to pay the debts, is no invasion of the stocliholder's absolute 
pights, for his obligation is that of a debtor to the corporation in the full 
amount of hls subscription. 
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8. Same— EQtjiTABLB Relief. 

In such case a différent court would not entertaln a suit to enjoln the col- 
lection of tlie subscriptions, so long as it was stlU withln the oowBr of 
the court ordering tlie assessment to correct Its mistalie by reducing the 
assessment, or by ordering a ratable retum of any surplus remaining after 
payment of the debts. 

In Eqnity. Thèse were 14 suits to enjoin John Glenn from prose- 
cuting actions of law against the several complainants to recover 
stock assessments. The complainants in the respective suits are 
Francis P. Furnald, Charles ïï. Todd, Lloyd Aspinwall, Francisco 
Eianchi, Grinnell Burt, Hannah Burt, Samuel Eddy, Samuel Engle, 
Gardiner G. Howland, William L. Pomeroy, William M. Eandall, 
Charles F. Thorburn, William S. Williams, and Alexander J. Mayer. 
Bills dismissed. 

Burrill, Zabriskie & Burrill, for complainants. 
Burton X Harrison, for défendant. 

TOWNSEND, District Judge. Thèse are bills in equîty for in- 
junctions against the prosecution of actions at law, brought by the 
défendant herein, to recover of the several complainants amounts 
unpaid upon stock of the National Express & Transportation Com- 
pany held by them. The facts concerning the insolvency of said 
express company, and the proceedings "which led up to the appoint- 
ment of the présent trustée, are fully set ont in Glenn v. Marbury, 
145 U. S. 499, 12 Sup. Ct. Eep. 914. As the other questions to be 
passed upon are raised in ail the cases, they will be considered and 
disposed of together. What is hereafter said applies to each of the 
cases. 

The action at law sought to be enjoined is, in part, based upon 
decrees of a Virginia court, adjudging the validity of a certain 
deed of trust, and that unpaid subscriptions passed thereunder, ap- 
pointing the défendant herein trustée, and making and directing the 
enforcement of certain calls for payment on the stock. The ground 
upon which it is urged that the action at law be enjoined is that, 
as claimed, the decrees were procured by fraud or collusion. It is 
urged, also, that the Virginia court had no jurisdiction of the cor- 
poration in the suit in which the decrees were made. If it were 
necessary to pass upon the question as to whether said corporation 
had a reasonable opportunity to défend against said suit, I should 
find that due service of process was made upon William H. Perot, 
the président, and Joseph E. Anderson, a director, of said corpora- 
tion, and that the stockholders were bound by the decree therein. 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. Rep. 739. But this 
question of jurisdiction being open to inquiry in the action at law, 
it seems unnecessary, and perhaps improper, to pass upon it in this 
suit. Thompson v. Whitman, 18 Wall. 457. 

It appears to be established by the décisions of the suprême 
court of the United States and other authorities that one court 
should not interfère with the opération of a judgment or decree of 
another court because procured by fraud or collusion, if the com- 
plainant either still bas an opportunity to obtain relief by reveal- 
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ing the facts to the latter court in the suit before it, or ha» 
lost such. opportunity by his own neglect. In Graliani v. Rail- 
road Co., 118 U. S. 161, 6 Sup. Ct. Eep. 1009, the suprême court ap- 
proves the statement of the law made by Judge Nelson iu Ihe cir- 
cuit court, (14 Fed. Eep. 753,) as follows: 

"In Nougue v. Clapp, lui "U. S. 551, it was hold (bat tlie circuit court of 
llie United States cannot revise or set aside a tinal decree rondered by a 
State court wWch. liad complète jnrisdictlon of tlie parties and subject-matter 
iipon the ground tliat tlie decree was obtained by fraud, wliore the iri.jure<l 
party has had an opportunity to apply to the state court to ruv(îrse the decree. 
Tlie plaintiff Is a party to the foreclosure suit as a shareholder iii the old 
corporation. The state court is still open to listen to the complaint of tho 
corporation and its shareholders. The decree of the foreclosure, though final 
in one sensé, as determlning the respective rights of the parties to the prop- 
erty in question, Is still in its nature interlocutory, and is open to review by 
the court, upon pétition or motion in the cause, or by biU of review, for 
good cause shovm. The plaintiff has, therefore, an ample and complète 
remedy for ail his alleged grievances in the state court, and there is no oc- 
casion for Ms application to this court for relief by bill In equity." 

Judge Nelson, In that part of his opinion immediately preeeding 
the foregoing quotation, laid down the raie upon which the com- 
plainant relies, with its limitations, as follows: 

"It is well settled in the courts of the United States that when a decree or 
judgment has been obtained against a party to a suit at law or in equity by 
fraud or déception practiced upon hlm by his opponent, and he has lost, 
without fault of his, his remedy of applylng to the court for the revocation 
or reversai of the decree or judgment, a court of equity will afford him relief." 

Foster v. Eailroad Co., 146 U. S. 88, 13 Sup. Ct. Eep. 28; Marshall 
V. Holmes, 141 U. S. 589, 12 Sup. Ct. Eep. 62; Kent v. Iron Co., 144 
U. S. 75, 12 Sup. Ct. Eep. 650; Sanders v. Soutter, 126 N. Y. 193, 199, 
27 N. E. Eep. 263; Insurance Co. v. Hodgson, 7 Cranch, 332; 1 Black, 
Judgm. §§ 362, 371. 

If, then, the Virginia court still has the power in the suit in 
which the decrees were made to modify such decrees, or to give effect 
to them in the stibsequent proceedings, so that no right of the com- 
plainant shall ultimately be violated, there would seem to be no 
ground for any relief in this suit. This is equally true if the court 
had such power for a reasonable time after the ccmplainant had 
notice, actual or constructive, of said suit. 

That the plaintiff in the Virginia suit was a creditor of the 
Company in some amount, and so entitled to bring the suit, and 
that, if the Virginia court had been fully advised of the facts, it 
would and should hâve made some call upon the stockholders, is 
hardly open to doubt. Nor is there any foundation for the claim, 
if it is intended to be made, that the suit was wholly coUusive. 
Any possible fraud or collusion must hâve related solely to the 
investigation of the debts of the company, thus affecting only the 
amount of the caUs. The stockholders, if the court had been fully 
advised, would hâve been called upon to make some payment on 
account of their stock. It is claimed that, because of fraud or 
collusion, they were called upon to pay more than was necessary. 
This is the most that can be urged upon the évidence. It may, 
perhaps, be doubted whether it is still, or was at the time when 
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this suit was begun, in the power of tlie Virginia court to modify 
its decrees so as to change the amount of the calls upon unpaid 
stock. But there seems to be no doubt that that court may still 
revise its findings as to the debts of the corporation, so far as 
they bear upon the distribution of the fund received, and to be re- 
ceived, by the trustée. It is in its power to détermine to whom 
this fund shall go, without regard to thèse flndings, and in the 
light of ail évidence as to the debts of the company wliich bas been 
or may be offered to it by the complainant or any one else. It could 
undo a mistake, if there were any, into which it has been led by 
fraud or collusion as to the amount of such debts, at least so far 
as to flx such amount for the purposes of distribution, unaiïected 
by such fraud or collusion, and restore any balance remaining 
to the stockholders in proper proportions. If, therefore, the alleged 
fraud be assumed to be proved, the case seerns to turn upon the 
question "whether the Virginia court in the said suit can, by so do- 
ing, ultimately protect the rights of the complainant, and prevent 
any wrong from resulting to him from the alleged fraud and col- 
lusion. Or, to put the question a little differently, is it an injnry, 
a légal wrong, the violation of a right of the stockholder, to make him 
pay in more than is needed, and later to pay back to him the ex- 
cess? 

What, then, is the obligation of a stockholder with respect to 
unpaid stock after the corporation has become moribund? Is his 
obligation absolutely limited by the amount needed to pay debts? 
Ohief Justice Waite, in Terry v. Andersen, 9.5 TI. S. 6?>6, says: "The 
liability of the stockholders upon their unpaid subscriptions is that 
of debtor to the bank." Ogilvie v. Insurance Co., 22 How. 380 ; Hatcli 
V. Dana, 101 U. S. 205. What the stockholders thus owe is what they 
or their predecessors in the holding of the stock hâve agreed to 
• pay; that is, the full amount of the par value of the stock, less 
what has been paid. If the corporation continued in control of 
its assets, though it has ceased to do business, may not its board 
of directors call the full amount? Can the stockholder, in such 
case, as a défense to the action thereon, object that the call is 
larger than the amount of the debts makes necessary? When the 
court acts in the stead of the directors, may it not call the full 
amount unpaid without violating the rights of stoclcholders? Foote 
V. Glenn, 52 Fed. Rep. 529. 

Since the stockholders are entitled to what remains of the 
assets after debts are paid, it is, of course, a rule of procédure 
in courts of equity in such cases not to call in what is clearly unnec- 
essary; but this, it seems, is not because of any absolu te right of 
the stockholder to refuse to pay what he has agreed to pay. The 
court doubtless should make some summary investigation, and, if 
it can be satisfied that no more than a certain amount is needed, 
it should call only for that amount. But if it takes too super- 
flcial a view, if it is mistaken as to the facts, or in its inferences 
from facts, either in estimating the amount of the debts, or in 
surmising as to how much a call of a particular amount will act- 
nally bring in, it cannot be said that thereby it violâtes the rights 
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of the stockholders. The opinion in tlie case of Scovill v. Tliayer, 
105 U. S. 143, does not conflict with. tMs view. Tliere, where the 
corporation, so far as it could do so, had released the obligations 
of the stocliholders, the court held that they were not bound to 
pay anything until the necessary amount was at least approximate- 
ly ascertained. The use of the word "approximately" would seem 
to show that the court did not mean that the obligations of stock- 
holders were absolutely limited in the way suggested. The dé- 
cision in Hawkins v. Glenn, supra, that for the purposes of an action 
at law similar to that sought to be enjoined lierein the decrecs 
against the corporation bind the stockholders, seems to me to b(; 
conclusive on this point; for, if the stockholder is bound only to 
pay what is needed to pay debts, if to compel Mm to pay more is to 
violate his strict rights, how can it be that the amount to be paid 
can be determined without his présence without allowing him to 
offer and object to évidence, to argue, and, if error is committed, 
to appeal? Let a decree be entered dismissing the bill. 



CITY OF NEW ORLEANS v. GURLEY. 

(Circuit Court, E. D. Loulslana. May 25, 1893.) 

No. 12,085. 

Municipal Corpokations— Drainage— Con8truotiok o» Laws. 

By Act No. 30, Acts La. 1871, p. 75, the whole matter of drainage lu 
New Orléans was transferred Irom the drainage commissloners appolnted 
under prlor acts to the city Itself ; and section 9 thereof reqmred the com- 
missloners to transfer ail moneys, real estate, and other property under 
their control to the city board o£ admlnistrators. The section then pro- 
vides that "ail property not money, so received, shall be held In trust for 
the payment of sald Mississippi and Mexican Gulf Canal Company, [a 
créditer of the drainage fund,] and ultimately for the beneflt of New 
Orléans, should the same not be requlred for the work of drainage." 
Held, that the intent of the act was that so long as any property, other 
than money, was requlred for drainage purposes, it should be held aud 
used for that purpose by the city. 

In Equity. BiU by the city of New Orléans against J. W. Gurley, 
receiver of the drainage fund, to compel the reconveyance to the 
city of the drainage machine and the ground on which it is located. 
Decree for complainant. 

E. A. O'Sullivan, City Atty., and Henry Eenshaw, Asst. City Atty.. 
for the city of New Orléans. 

Richard De Gray, for J. W. Gurley, receiver. 

BILLINGS, District Judge. This cause is submitted for final de- 
cree on the Ml, answer, exhibits, and dépositions. It grows out 
of the drainage system for the city of New Orléans. In the 50's the 
législature of Louisiana formed a drainage system. A tax was 
levied once for ail upon ail the property affected by the drainage 
System, and commissloners were appointed. Subsequently thèse 
commissloners were changea, but the matters connected with the 
drainage remained in the hands of the drainage commissionera down 
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to the year 1871, when th.e législature, by Act No. 30 of the Acts of 
1871, p. 75, transferred the whole matter of the conduct of the 
drainage, its appliances, and the management of the funds connect- 
ed therewith, to the city of New Orléans. 

The question that is presented hère cornes up in this way: A 
receiver has been appointed for the creditors of the drainage fund. 
The city of New Orléans has transferred to that receiver ail the prop- 
erty it received from the drainage commissioners. Among the 
things transferred to the city waa the drainage machine kuown as 
the "Dublin Street Drainage Machine," with the square of ground 
upon which it is situated, bounded by Pourteenth, Madison, CoUipy- 
tha, and fonnerly Adams, now Dublin, streets. 

This is a suit by the city to compel from the receiver a recon- 
veyance to itself, as trustée of the drainage matters, of this drain- 
age machine and this square of ground. The décision of the ques- 
tion presented dépends upon the construction of the ninth section 
of the act of 1871, above referred to. That section provides that 
the drainage commissioners shall transf er to the board of administra- 
tors of New Orléans ail the moneys, assessments, and claims of 
drainage in their hands or under their control, ail titles, real estate, 
ail books, plans, tableaux, judgments in f avor of commissioners, the 
office fumiture of said drainage machines, etc. After making pro- 
vision for the money and the assessments there follows this clause: 
"And that ail property not money so received shall be held in trust for 
the payment of said Mississippi and Mexican Gulf Canal Company, and 
ultimately for the beneflt of New Orléans, should the same not be required 
for the worlî of drainage." 

I think that the conditional clause, "should the same not be re- 
quired for the work of drainage," was intended to apply alike to 
the payment of the creditor and to the ultimate holding for the bene- 
flt of the city; that the intent of the législature was that, so long as 
any property not money thus transferred to the city from the drain- 
age commissioners should be required for the work of drainage, it 
was to be held and used by the city for that purpose. To state th(,> 
proposition in another way, that it was not until it should not be re- 
quired for the work of drainage that it should be held in trust for 
the payment of the obligations of the drainage System, and ulti- 
mately for the benefit of New Orléans, independently of the drain- 
age. 

This brings me to the considération of the testimony. The testi- 
mony shows that this machine and square upon which it is located 
are required for the work of drainage. The testimony is from very 
compétent engineers and other witnesses who testify that without 
this machine one-third or thereabouts of the area of the city would 
be liable to be inundated, and possibly submerged. There can be 
no doubt from the évidence in the cause that the machine and 
square of ground are necessary for drainage purposes; in the lan- 
guage of the statute, are required for the work of drainage. The 
législature, when it required the conveyance to the city from the 
drainage commissioners, having placed this property in the condi- 
tion of property which, so long as the circumstances established 
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by the évidence continue, was to be held by the city and used for 
drainage purposes, it follows that the city is entitled to and ought 
to h.old tlie same for that purpose. 

The decree must be, therefore, that the receiver reconvey to the 
city o£ New Orléans the said drainage machine and the square of 
land upon which it is situated, to be held by it according to the 
tei-ms of the act of 1871, § 9. 



HARTFORD PIRE INS. 00. et al. v. BONNER MERCANTILE CD. 

(Circuit Court o£ Appeals, Ninth Circuit. May 18, 1893.) 

No. 72. 

1. Arbitration and Awakd — Submission — Constbuction — Umpire. 

Tiie agreement betwcea iusurer and insiu-ed to submit to arbitration the 
amount of damage suffered by lire provided that eacli pavty should ap- 
point an arbitrator, by whom the loss should be "estimated and appraised 
in détail, together with a third person to be selected by them, who shall 
act as an umpire to décide between them in matters of différence only; 
and the sald three persons, or any two of them, shall a true retum and 
av\ard make,'" etc. TIeU, that such third person was constituted an um- 
pire, and not a third arbitrator to act with the other two in maliiug the 
estimâtes; and this though his décision is not, under the terms of the 
instrument', to be binding, unless concurred in by one of them. 44 Fed. 
Kep. 151, atarmed. 

2. Same— Proobdube of Umpire. 

On a bill by the insurer to set aslde the award it was shown that the 
two arbitrators examlned each Item of stoclc of goods in question, and 
each statcd his estimate of the damage suffered by it, without discussion, 
or eudeavor to reconcile conflicting estimâtes; that the umpire was prés- 
ent, and examined some few articles, but refused to décide any diiïerences 
appealed to him at the tîme, stating that he would settle them when 
appraisement was ended; that one arbitrator flxed the damage at $5,000, 
the other at over $115,000; that the umpire then tooli their inventories, 
having made few roemoranda Mmself, loclted himself in a room with sev- 
eral cîerks, and after three days made an award of $60,000, which one 
of the arbiirators concurred in. Hdd that, in view of the fact that the 
submissflon constituted him an umpire, his mode of malving his award was 
not sticli as to invalidate it, and no ground is shown for setting it aside. 

3. Same— Excessive Award. 

Thi? court cannot consider the objection that the award was excessive, 
in the absence of a showlng of corruption or partiallty on the part of the 
arbitrators, or of fraud in the opposite party. 

4. Same- Undub Influence. 

TJie fact tliat the umpire and the arbitrator appointed by the insured 
partook of the hospitality of the insured while the umpire was making 
up his award cannot be urged, in argument on appeal, as a ground for 
in-\ alidating the award, where it was not so set f ortli In tlie bill, and com- 
plainants did not amend so as to avait thcmselves of it after the fact was 
brimght out in évidence. 

5. Same — Parties — Jubisdictionaij Amount. 

AU the insurers of the proporty damnged joined in the submission, and 
a.ftorwards .ioined in the bill to set nside the award. As the proportional 
liability of somo of them, under the award, was less than ,$2,000, the 
court disir.issed the bill as to them. Hdd, that this was error, for the 
coDirovorsy was single, the amount in controversy bcing the amount of 
the award. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 
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In Equity. This was a suit by the Hartford Fire Insurance Com- 
pany and others against the Bonner Mercantile Company to set 
aside an award of arbitrators. A demurrer to the bUl was over- 
ruled, and an injunetion granted. 44 Fed. Rep. 151. Subse- 
quently the court dismissed the bill as to some of the complainants, 
for want of jurisdiction, and, as to the rest of them, found the issues 
for défendant, and dismissed the bill on the merits. Eeversed. 

T. C. Van Ness, H. G. Mcintire, and L. A. Eedman, for appellants. 
M. Kirkpatrick and Forbis & Forbis, for appellee. 

Before GILBERT, Circuit Judge, and HAWLEY and HANFORD, 
District Judges. 

GILBERT, Circuit Judge. The Hartford Fire Insurance Company 
united with a number of other Insurance companies in bringing a 
bill to set aside an award of arbitrators which was made in pur- 
suance of an agreement between the Insurance companies and the 
Bonner Mercantile Company, to détermine the amount of loss 
incurred by the latter on account of a certain fire. The property 
injured by the fire consisted of a large stock of gênerai merchandise, 
of the value of more than $200,000. The damage was partly from 
the fire, and the water used to extinguish the same, but was chiefly 
olaimed to consist in injury from smoke. 

Under an agreement of arbitration, the terms of which are re- 
ferred to hereafter, two arbitrators were selected by the respective 
parties, — G. E. Rockwood, by the mercantile company, and Joseph 
P. Treaner, by the insurance companies. Thèse two made sélec- 
tion of H. Schurmeier, of St Paul, to act as the third party men- 
tioned in the agreement. Pending the arrivai of Schurmeier, 
Treaner and Rockwood began the inspection of the stock. Treaner 
found the smoke damage to be practically nothing, while Rockwood 
began by estimating such damage at 8 or 10 per cent., but a day 
or two later, as the examination proceeded, placed his estimate of 
such damage at an average of about 50 per cent, on the cost of the 
goods. The évidence would indicate that there was little or no 
discussion between thèse two appraisers concerning the estimâtes 
thus given. Treaner's testimony is that he frequently, and from 
the first, called upon his associate to specify wherein the damage 
claimed by him consisted, and that he often called Rockwood's at- 
tention to the faot that the goods claimed by him to be injured 
were in fact wholly uninjured, but that Rockwood refused to dis- 
cuss the points of différence, and answered ail arguments by 
saying, "We will leave it to the third man." Rockwood, on the 
other hand, admits that there was no discussion, but attributes 
that fact to the insulting language and demeanor of Treaner to- 
wards him, which he says rendered amicable discussion between 
them impossible. Tlie two appraisers continued in this manner 
going over the stock and causing their widely divergent estimâtes 
to be entered in books of inventory, until the arrivai of Schurmeier. 

When Schurmeier arrived, his attention was called to what had 
been done, and the failure of the two appraisers to agrée. He 
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thereupon went over with Treaner the goods tliat liacl been exam- 
ined up to date, and then proceeded with both Rockwood and 
Treaner to examine tbe remainder of the stock. During the whole 
of the examination, Schurmeier persistently refused to discuss 
the matters in controversy, or to express an opinion upon the dinn- 
age to any item of the goods, or upon the opposing claims of the 
other two, although often called upon by botli to décide the points 
upon which they differed. He allowed them to proceed to the end 
in the manner in which they had begun. The goods were over- 
hauled. Clerks wrote in books, in separate columns, the cost price, 
the quantity, the damage estimated by Treaner, and the damage 
estimated by Eockwood. During the examination, Schurmeier 
generally stood by, and saw the goods. At times, he examined them 
closely. At other times, he was paying little or no attention. 
Occasionally, he made some memoranda of his own in a small 
notebook. The examination was concluded late upon a Saturday 
night. Upon the following Monday moming, Schurmeier took the 
books containing the entries of the appraisers to his room at an 
hôtel, and requested that the two appraisers remain within con- 
venient call, and that he hâve a clerk to assist him, stating that 
he intended to get through, and leave for St. Paul, that afternoon. 
Later in the day he sent for one more clerk, and still later for four 
more. With thèse six clerks he remained in his rooms, with locked 
doors, until Wednesday afternoon. He then called in the apprais- 
ers, and read to them his award. The estimate of the total loss, 
as fonnd by Treaner, was |5,000. The estimate of Eockwood was, 
in the aggregate, over $115,000, The total award found by Schur- 
meier was $60,624.73. As soon as the award of Schurmeier was 
declared by him, the Insurance companies, through their repré- 
sentatives, made protest against his method of arriving at his 
award, and his refusai to discuss the items of the loss with the 
other arbitrators, and made demand that such discussion and con- 
sidération of the éléments of the damage be had. Schurmeier made 
no réponse to the protest or the demand. Eockwood agreed to 
accept the award of Schurmeier as conclusive, and the same was 
signed by Schurmeier and Eockwood as the aAvard of arbitration. 

The allégations of the bill, upon which it is sought to set aside 
the award, and which are claimed by the appellants to be sus- 
tained by the évidence, are, in substance, the following: 

(1) That the award was excessive, and that the actual loss did 
not exceed $5,000. 

(2) That Eockwood,. in placing his estimate upon the damage, 
did not act upon his own judgment, or upon any investigation 
made by him, but acted under the direction of the défendant, with 
the intent that the défendant should receive a larger award than 
was justly due. 

(3) That Schurmeier did not act with Eockwood or Treaner, or 
with either of them, in appraising the loss, or in deciding any 
of the matters submitted to arbitration, but that Schurmeier, 
having obtained the resuit of the estimation and détermination 
of the others, separated himself from the said arbitrators, and 
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by himself, without the advice, counsel, or assistance of said 
arbitrators, or either of them, proceeded to détermine arbitrarily, 
and without examination of the property, the loss to the same, 
and arbitrarily and unjustly did détermine said loss to be $60,- 
G24.7S. 

(4) That Eockwood, at the instigation of the défendant, united 
with said Schurmeier in rendering an award, but that in fact they 
did not examine into the loss, and did not consider the condition 
of the property at the time of tr)/.* fire, and did not make proper 
déduction for dépréciation of property saved. 

The détermination of the validity of the award must dépend 
upon whether Schurmeier -was an umpire to décide points of différ- 
ence between the arbitrators, or was a third arbitrator to act 
with the others in arriving at a détermination of the loss. If his 
relation was that of arbitrator, the irregularity of his proceeding 
was clearly such as to invalidate the award. He refused to dis- 
cuss the évidence, or to act with the other arbitrators. He sepa- 
rated himself from the others, to make his award, in the seclusion 
of his room, without access to the damaged goods, and without 
other data than the estimâtes of Eockwood and Treaner, and the 
cost price of the goods. He evidently arrived at his results by 
dividing the différence between the two arbitrators. There is 
évidence that he occasionally consulted some meager memoranda 
of his own, written upon a sheet of paper, or upon a pocket note- 
book. But when the vast number of the items of the stock is 
considered, and the impossibility of retaining in the memory, un- 
aided by memoranda, a recollection of the extent of the injury 
to each parcel of the goods, it is impossible to arrive at any con- 
clusion other than that Schurmeier arbitrarily adopted an estimate 
that practically lay midway between the estimâtes made by Eock- 
wood and Treaner. 

The agreement under which the loss was submitted to arbi- 
tration i)rovided that the amount thereof should be "estimated, 
determined, and appraised in détail by G. E. Eockwood and 
Joseph P. Treaner, together with a third person, to be mutually 
selected and appointed by them, who should act as umpire 
to décide between them in matters of différence only, and that 
the said three persons, or any two of them, should a true re- 
turn and award make, under oath, of the sound value and loss 
and damage," etc., "and that the persons so selected as aforesaid 
should arrive at the actual cash value as sound, and the amount 
in money of loss or damage actually caused by the fire." The 
ternis of this agreement are ambiguous. While the third man is 
therein referred to as an "umpire," the use of that term is not 
necessarily décisive of his relation to the arbitration. The whole 
of the agreement must be considered, to détermine what was the 
intention of the parties. There is in the agreement, first, a gên- 
erai expression of the fact that the goods are to be examined in dé- 
tail by the two arbitrators named, together with a third, who shall 
be chosen by them. Thèse words, unaffected by the remainder of 
the agreement, would clearly indicate that ail three were to be 
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arbitrators, and to act as such. But the words which. \mmedi- 
ately foUow particularly designate the duties of the third man, and 
confer upon him a spécifie function aside from that of arbiter. He 
shall "act as umpire, and décide b(;tween tlie others in matters of 
différence only." Thèse words contain a spécifie définition of the 
duties of the third man, and they control the gênerai ternis else- 
where found in the agreement. The whole instrument amonnts 
to a stipulation that the method in which the third man shall ex- 
amine the goods in détail together with the others, and an award 
make, is by acting as umpire between the other two. Tlie further 
provision that two of the three must agrée upon an award does 
not atîect the duties of the umpire, or deprive him of his charac- 
ter as such. The parties to the agreement, in making tliat pro- 
vision, hâve only given expression to their caution by stipulating 
that the award of the umpire shall not be conclusive of their re- 
spective rights unless it shall be such as to meet the approval of 
at least one of the arbitrators. Viewed in the light of his duties 
as umpire, there is nothing proven in the évidence which would 
invalidate the award made by Schurmeier. There is no doubt 
that the umpire decided the points of différence between the ar- 
bitrators, and, having done so, and his award having met the ap- 
proval of one of the arbitrators, his judgment is conclusive, how- 
ever erroneous the court may be inclined to consider it. Morse, 
Arb. 164, 197, 293, 316, 320; Water Power Ce. v. Gray, 6 Metc. 
(Mass.) 131; PuUiam v. Pensoneau, 33 Hl. 375. 

The objection urged by the appellants, that the award îs excess- 
ive, is one that is unnecessary for us to consider. Much testimony 
was taken upon the issue thus raised, but the settled doctrine of 
the décisions precludes an investigation of the question of the 
measure of damages, unless there was corruption or partiality of 
the arbitrators, or misconduct during the course of the hearing, 
or fraud in the opposite party. It is not necessary that the award 
conform to what would hâve been the judgment of the court. It 
is sufHcient that it was arrived at in pursuance of the terms of 
the agreement voluntarily adopted by the parties. Underhill v. 
Van Cortlandt, 2 Johns. Ch. 3.50. 

It is claimed that the défendant was guilty of misconduct which 
should invalidate the award. Such misconduct is said to consist 
in the fact that, during the time Schurmeier was making up his 
award, he and Eockwood were invited to the house of Mr. Oonnell, 
the vice président and manager of the Bonner Mercantile Company, 
and, in response thereto, accepted his hosxjitality. The extcnt of 
the entertainment furnished to the invited guests on this occasion 
does not appear. It is impossible for the court to say how far the 
social influence thus exerted may hâve alïected the award. With- 
out discussing the question whether this misconduct was suflficient 
to impeach the award, it is sufQcient, so far as this case is con- 
cerned, to point to the fact that the complainants, in drawing their 
bUl, did not set forth thèse facts as ground for setting aside the 
award, and, after the conclusion of the évidence, did not see fit to 
ask leave to amend, so as to avail themselves thereof. 
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On the trial in tlie circuit court the bill was dismissed, as to 
certain of the complainants, on the ground that since their respec- 
tive proportionate liability for the amount of the total loss, a» 
flxed by the award, was less than $2,000, their contention with the 
défendant does not présent a contre versy within the jurisdiction 
of the court. Ail of the policies were issued for an amount in 
excess of |2,000, but each contained a provision limiting the liabU- 
ity thereunder, in case of loss, to such proportion of the entire loss 
as the amount of the policy bears to the whole amount of insurance 
upon the property. The question arises, what is the amount in 
controversy in this suit? Is it the whole sum of the award, or 
are there several distinct amounts involved, namely, the varions 
proportions of the loss which will fall upon the several insurance 
companies under their respective policies? To détermine this 
question it is necessary to consider the origin of the award, and the 
purpose of the présent suit. AU of the insurance companies, upon 
the one part, joined with the insured, upon the other part, in an 
agreement for arbitration to détermine the gross amount of the loss. 
Under the agreement, évidence was heard upon the one issue thus 
presented, and upon no other. The amount was determined, and 
the décision of the arbiters bound ail the parties. So far as the 
amount of the loss is concerned, no f urther controversy was permis- 
sible. The award arose out of the common agreement of ail of the 
insurers. The object of this suit is to set it aside upon allégations 
and évidence common to aU the parties assailing the same. This 
suit does not détermine the ultimate liability of the insurance 
companies. The subject in controversy, therefore, is the validity 
of the award, — shall the award stand, or shall it be set aside, — and 
the amount in controversy must be held to be the amount of the 
award, which is the subject of the suit. If the final decree in the 
case were a final détermination of the matter, establishing and 
enforcing the ultimate liability of each insurer, there would be 
good reason for holding that the amount of that ultimate liability 
so apportioned to each is the amount in controversy. But such 
is not the case. This suit is not conclusive or determinative of the 
liability of the insurance companies to pay any fixed sum under 
their respective policies. No exécution can be issued upon the 
decree that is to be entered herein. The payment of the award 
cannot be enforced in this suit. To accomplish that resuit, other 
actions must be brought, and other judgments obtained. With those 
actions, and the amounts that shall be in controversy when they 
shall be brought, this court bas nothing to do. It bas been re- 
peatedly held by the suprême court, in cases where the jurisdiction 
of the court is made to dei>end upon the amount in controversy, 
that the question is determined by the amount involved in the par- 
ticular case, and not by tlie contingent loss either of the parties 
may sustain by the probative effect of the judgment, or by its col- 
latéral effect in another suit. Grant v. McKee, 1 Pet. 248; Secu- 
rity Co. v. Gay, 145 U. S. 123, 130, 12 Sup. Ct. Eep. 815; Washing- 
ton & G. R. Co. V. District of Columbia, 13 Sup. Ct. Rep. 64. 

So far as concerns the dismissal from the suit of certain of the 
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complainants, the decree appealed from is modifled, and saîd parties 
are reinstated as complainants in this suit. In ail otlier respects 
the decree is affîrmed, with costs to tlie appellee. 



GKEEN et al. v. TERWILLIGER et al. 
(Circuit Court, D. Oregon. Augnst 29, 1892.) 

1. Suit m Equitt to Bkt Aside Deed and Will— History and Chakactbr 

OP Suit. 

In 1848 Mrs. Philinda Green, then a widow, was married to James 
Terwilliger, a widower. In 18.50 they took up a donation claim, contain- 
Ing 630 acres of land, tlien outside, but now wlthin, the city limits of 
Portland, Or., the east half of which was deslgnated in tlie patent as tlie 
property of the wife. At the time of the marriage, Mrs. Green had two 
sons, named William O. and Calvin. By her second mariàage she had 
two daughters, bne of whom died. ïlie other, Julia Viola, was named In 
the wiU as sole heir. At the time of her marriage to James Terwilliger she 
was unable to write, and her husband thereafter taught her how to write 
her own name. A deed (X) bearing date September 2, 1872, was ofiCered 
in évidence, purporting to be a deed from Philinda TerwEliger and James 
Terwilliger, of the east half of the donation claim, to the daughter, Julia 
Viola Terwilliger. A will bearing date August 14, 1873, was offered in 
évidence, purporting to be the will of Philinda Terwilliger, bequeathing 
to her daughter, Julia Viola Terwilliger, the east half of the donation claim, 
and to her son William O. Green a clock which she had brought across tho 
plains. On August 14, 1873, the date of the exécution of the vrill, her son 
Calvin Greon was murdered at Eurêka, Nev., but the fact of hls murdei' 
was not known until a week thereafter. Philinda Terwilliger died October 
19, 1873. This suit was commenced by complainants, the widow and 
hoirs of William O. Green, deceased. In March, 1889, to obtain a decree 
for the discovery, production, and cancellation of the deed and the will, 
and to hâve the same set aside as false, f orged, and f raudulent instruments ; 
and about one month thereafter the will was proven up, and admitted 
to probate, in the county court of Multnomah connty, Or. The conten- 
tion on the part of the complainants Is that the deed and will are forged 
insti-umeruts, and on the part of the défendants that the deed and will 
are gcnuine and valid. (For further facts, see opinion.) Decree rendered 
in favor of complainants. 

2. JuitTSDicTiON OF United States Court — Stat.eness of Claim. 

A demurrer was interposed to complainants' bill upon the ground that 
the court had no jurisdiction of this suit. This demurrer was overruled. 
An answer was then flled, denying that tlie deed or will were false or 
forged, and alleging that both instruments were genuinc. Upon the trial 
the défendants, for the flrst time, contended that the complainants' claim, 
as made in the bill, was stale. Hcld that, if tlie bill was defective, in noi; 
clearly stating at what particular time complainants were informed of 
tlio existence of tlie disputed documents, objections thereto upon that 
ground should hâve been earlier made, t)y demurrer or otherwise, and 
that under the pleadings, and upon ail the facts and circumstances of 
this case, the défendants were not in a position to make this claim. 

b JOMPARISON OF HaNDWBITING — EXPERT TeSTIMONY. 

Where testimony is admissible as to comparlson of handwrlling, care 
*ould be taken that the standard of comparlson is genuine. The t(>sti- 
nony of experts should be conflned to a comparlson of the disputed slg- 
i.atures with the admitted or clearly-proven genuine signatures. 
4. Same — Admessibility of Expert Testimony— Laws of Orbgon — Statdtes 
OF United States. 

Under the laws of Oregon, (1 Hill's Ann. Laws, § 76.5.) and section 858 
of the Revlsed Statutes of the United States, the testimony of expert 
witnesses, by comparlson of handwriting, is clearly admissible. 
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B. Same— "Wherb Documents ahe in EvnjENCE fob Other Purposes. 

Where tbe documents upon whlch the comparison of the handwrltlng 
is made are properly in évidence in the cause for another purpose, the 
handwriting of tlie signatures to the différent instruments may always 
be compared by the expert witnesses and by the court, and the fact of 
such signatures being genuine or false may be determined from such com- 
parison, weighed in connection with the other testimony in the case. 

6. Same— Value op Testimony by Comparison of Handwriting. 

In many cases it is more satisfactory to allow a witness to compare 
the writing in issue with other writings, of imquestioned authority as to 
geuuineness, than it is to compare it with the standard whlch he may hâve 
formed or retaincd ra hls mlnd from a knowledge of the party's hand- 
writing. 

7. Same— Expert Testimony— Dutt of Court. 

Expert testimony is admissible, and often necessary, in cases of thls 
character, in order to bring ont the essential traits and characteristics 
of a person's handwriting, whlch mlght not otherwise be notlced by tlie 
untralned eye of the judge or jurors. But in ail cases the court, if the case 
Is tried without a jury, must be the final and impartial arblter to déter- 
mine the eredibllity and weight of this klnd and character of testimony, 
by the guiding lights of précèdent, expérience, and conscience, with due 
regard to the mies and presumptions of the law, the character of the 
witnesses, and the property rights of ludivlduals. 

8. Positive and Direct Testimony— Value of. 

ïhe weight and value of positive testimony of a party's handwriting 
dépends upon the frequency with whlch the witnesses hâve had occasion 
to carefully observe the handwriting, and how récent their opportunltios 
of noticing the handwriting bave been, and whether or not the witnesses 
liave any interest in establlshlng the genuineness of the signatures in dis- 
pute. 

6. Independent Pacts and Circumstances — Effect of. 

ludependent of the testimony of experts, and comparisons of hand- 
writing, the opinion revlews at length the testimony of witnesses as to the 
reasons given why Philinda Terwilliger should hâve selected lier daughter, 
Julia, as her sole beneflciary; the testimony of Waterman, that he drew 
the will, and was aware of the law of Oregon requiring that the chlldreii 
must be mentioned in the will in order to {)revent them from inheritlng 
their share of the esta te; the fact that the son William O. was named in 
the will, and the son Calvin not mentioned; the delay in discovering tlu^ 
will, and in probating It; the fact that the daughter, Julia, was first in- 
formed as to the existence of the will sevcn years after its date, and that 
neither the deed nor the will were delivered to her until after the com- 
mencement of the suit; and other facts. Hclà, that such facts tended 
to cast a doubt as to the truth of some of the testimony offered upon the 
part of the défendants, and to ralse a suspicion as to the genuineness of 
Philinda TerwlUiger's signature to the deed and to the will, and tended 
to show that it was unreasonable, tmnatural, and improbable that Calvin 
Green's name should hâve been omitted from any will whioh hls mother 
might bave made on the 14th of August, 1873, and that, in the light of 
ail thèse circumstances, the court could not say that the genuineness of 
the documents was established by positive testimony, whlch was entitled 
to the greatest weight, when compared with ail the other testimony in tha 
case. 

10. Signatures to Deed and Will Declarbd to be Forqbries. 

Hcld, after review of ail the testimony, that, from every standpolnt from 
whlch the examination of the évidence was considerod, the mlnd of tho 
court was irresistihly led to the conclusion that the signatures of Philinda 
Terwilliger to the deed and will were never signed by her, and that both 
the signatures were false and forged. 

(Syllabus by the .Tudge.) 

v.56F.no.7— 25 
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Bill by Olarinda Green (now Clarinda Smitli) and Hugli E. Smitli, 
her husband; Anna B. Green (now Anna B. Barnett) and William 
H. Barnett, her liusband; Philinda Green; Mary F. Green, 
(mother;) and Mary 0. Green, a minor, by her next friend, her 
rnother, — against James Terwilliger, T. M. Eichardson, Frank 
Ricbardson, a minor, and Harry Richardson, a minor, (heirs of 
Julia V. Éichardson, deceased since the commencement of tbis 
suit,) to çancel a deed and will. Decree for complainants. 

E. W. Bingham and L. L. McArthur, for plaintiffs. 

G. B. Bellinger, R. Williams, and P. R. Deady, for défendants. 

HAWLEY, District Judge. Tbis is a suit in equity to obtain 
a decree for the discovery, production, and cancellation of a cer- 
tain deed and will purporting to bave been made by Mrs. Philinda 
Terwilliger, and to enjoin the défendant James Terwilliger, her 
husband, from selling or disposing of any of the property described 
in the Mil, beyond the term of bis estate therein as tenant by the 
curtesy. The bill, after stating that James Terwilliger and Phi- 
linda Terwilliger became the owners of 630.34 acres of land in 
Multnomah county. Or., under the donation law; that the east 
half of said land was designated by the surveyor gênerai to be beld 
by said Philinda Terwilliger in her own right; that said Philinda 
Terwilliger, while still seised of about 150 acres of the east half 
of said claim, of the value of about |25,000 at the time of her 
death, died intestate, leaving her son, William 0. Green, by her 
flrst husband, and her daughter, Mrs. Julia V. Richardson, by her 
second husband, her sole heirs, succeeding to the inheritance of ail 
lier real property, subject only to the estate by the curtesy therein 
of her husband; that complainants are the heirs, and hâve suc- 
ceeded to the interest, of W. O. Green, — states, among other things, 
that the défendants "bave informed your orators that said Philinda 
Terwilliger had willed ail of her said property to her said daugh- 
ter, Julia, to the entire exclusion of your orators, and that the 
défendants had the will in their possession; and at other times 
défendants bave stated that said Philinda Terwilliger had deeded 
said real property to said Julia, and that said James Terwilliger 
had the deed. Your orators are informed and believe, and allège, 
that the défendants bave such a pretended will or pretended deed 
in their possession, or under their control; but your orators allège 
und charge that any will and any deed which the défendants bave, 
or either of them bas, or under which the défendants claim, or 
either of them claims, which purports to divest your orators of 
any right or interest which they bave, as aforesaid, in the said es- 
tate of Philinda Terwilliger, as heirs at law, is a false, forged, and 
fraudulent instrument." The word "forged" was not in the bill, 
as originally filed, but, after the will had been produced, was in- 
serted, by leave of the court. Complainants are citi^ens of the 
state of California. Défendants are citizens of Oregon. A de- 
murrer was interposed to the bill upon the ground that this court 
bad no jurisdiction of the case. This demnrrer was overruled. De- 
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fondants tlien flled a plea, and answer "fortifying tlie plea," whicli 
was also overruled. ïlie answer to the bill dénies that the deed or 
the will is false or forged. 

On the oral argument, défendants, for the flrst time, claimed that 
complainants' claim, as rnade in the bill, was stale. If the bill was 
defective in not stating at what particular time complainants were 
informed of the existence of the disputed documents, it might hâve 
been made more spécifie in this respect, if objections or excep- 
tions had been timely made, and the fact considered essential; 
but upon the pleadings, and under ail the facts and circumstances 
and character of this case, the défendants are not, in my opinion, 
in a position to make this claim. 

The questions submitted to the court are principally questions 
of fact. The contention on the part of the complainants is that 
the deed and will are forged instruments, and are invalid. The 
contention of the défendants is that the deed and will are genuine 
and valid. 

From the testimony it appears that Philinda Terwilliger was 
born in 1812; that her maiden name was PhUinda Lee; that she 
was married to John H. Green in 1829; that in 1847 she, with her 
husband and their children, consisting of two sons, named, re- 
spectively, William O. and Calvin B. Green, and one daughter, 
accompanied by her brother Philister Lee and his family, started 
across the plains for Oregon; that in crossing Snake river her hus- 
band was drowned; that the familles continued the journey to 
Portland, Or.; that their daughter died soon after arrivai; that 
the means of Philinda and her children were limited, consisting 
of two yoke of oxen, two wagons, some cattle, and a little bedding; 
that the son William 0. was then 17 years of âge, and Calvin 10 
years of âge; that in the spring of 1848 the widow, Philinda 
Green, married James Terwilliger, (one of the défendants,) who 
was then a widower with children; that after their marriage they 
settled upon a section of forest land about three miles from the 
town of Portland, then of no great value; that in 18G9 a patent 
was obtained from the government of the United States for this 
land, consisting of 630.34 acres; that the east half of this land was 
designated in the patent to be held by the wife, as by law re- 
quired, — see Donation Act, (2 llill's Ann. Laws Or. 1787-1807;) that 
the land in question is now in the city of Portland, and is of about 
the value of .^300,000; tliat after the last marriage two daughters 
were born, — the eldest, named Mary, who died when 12 years of 
âge, and Julia Viola, wlio subsequently married Thomas M. Eich- 
ardson, one of the défendants; that Julia died shortly before the 
argument of this case; that James Terwilliger and his wife con- 
tinued to réside upon the east half of the donation claim until her 
death, which occurred October 19, 1873; that the husband is still 
living at the family résidence upon said land, and is now about 84 
years of âge; that lie is still the owner of the en tire west half of 
the donation claim, and is now in })ossession of the unsold portion 
of the east half as tenant by the curtesy, having a Itfe estate 
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therein; th.at said William 0. Green and hia brother Calvin, after 
William's marriage, removed to Walla Walla, in the territory (now 
state) of Washington; that Calvin B. Green was murdered by 

Matheny near Eurêka, in tlie state of Nevada, on thé 14tli 

day of August, 1873; that, at the time of Philinda Terwilliger's 
death, her son, William O. Green, and hcr daughter, Mrs. Julia 
Viola Eichardson, were her sole heirs, and, under the laws of 
Oregon, if she died intestate, would inherit the unsold portion of 
their mother's east half of the donation claim; that William O. 
Green died in Walla Walla in 1878, and the complainants in this 
suit, vphen it vras brought, were his widow and lier four daughters ; 
that since the commencement of this suit two of the daughters hâve 
been married, and substitution of parties (complainants and de- 
fendants) has been properly entered. 

The deed in dispute is marked "Exhibit X," and reads as fol- 
lows: 

Know ail men by thèse présents: Tlmt I, PlilUnda TorwiUiger, of tlie 
County of Multuomah, State of Orêgon, for and in concideration of one dol- 
lar In hand paid me by my daughter, Julia V. TerwlUiger, of the same County 
and State, do hereby sell, bargan, gi-ant and convey unto my daughter, Julia 
V. Terwilliger, the foUowing described tract of land; east half of the Donation 
Claim, No. 39, in sectian nine, ten, 15 and 16, township one south range one 
east, it being the Donation Claim of James Terwilliger and Philinda Terwilli- 
ger in County and State aforsaid, ail of the said Land that is not disbosed ol 
after my death and the death of my husband James Terwilliger Shal belong 
to my daughter Julia V. TerwlUiger In hur own Right forever after ower 
death. 

In testlmony whareof 1 hâve hereinto set my hand and seals this second day 
of September In the year of ower Lord 1872. 

Philinda Terwilliger. 
A. Hlggins. 
Witness James TerwlUiger. 

William Terwilliger. 

It wiU be observed this instrument, although signed by Philinda 
Terwilliger and her husband, James Terwilliger, purports on its 
face to be the deed or will of Philinda Terwilliger only. Her 
name is written ârst in this deed, while in ail other documents 
eigned by them his name is written first. The peculiar manner 
in which the instrument is signed by the attesting witnesses has 
suggested to complainants' counsel the thought that the names of 
A. Higgins and William Terwilliger were intended as witnesses 
to the signature of James Terwilliger, only. William Terwilliger 
was the youngest brother of Jam(ïs, and died in 1870. A. Hig- 
gins, the other witness, could not be found, and is snpposed to be 
dead. There may be some question whether or not this document, 
if genuine, was not intended as a will, and that it should be so 
treated. If so, then the rights of complainants under the laws 
of Oregon, which will be hereafter referred to, would not, in any 
manner, be aiîected thereby. If it can be treated as a deed, and is 
genuine, then it is questionable, to say the least, whether, under 
the évidence, any sufficient delivery was ever made. A deed 
may be delivered to a third person as a deed to be delivered to 
The grantee on the happening of some future event, but the de- 
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livery of the deed to such tMrd peraon must be absolute for such. 
purpose. McCalla v. Bane, 45 Fed. Eep. 837, and the authorities 
th.ere cited. But, notwithstanding thèse suggestions, the testi- 
niony as to its genuineness will be flrst considered. 

Mrs. Elizabeth Cathcart Smith testifies that she was present 
at the résidence of James Terwilliger when her then husband, Wil- 
liam Terwilliger, was preparing to write a deed, in the year 1872; 
that, prior to that time, WUliam had written a deed, with the 
contents of which Philinda was displeased, because it did not give 
to Julia ail she wanted her to hâve; that witness did not see the 
second deed, and, if she had seen the first, she paid no attention to 
it; that before the second deed was written her husband told her 
to go home, and that he was going to write another deed. 

James Terwilliger, on being shown the deed, testifled as foUows: 

"Question. Do you remember when you first saw tliat instrument? Au- 
swer. It was some time ago. Q. Did you see it before your wife died? A. 
Yes. Q. Is tliat your signature to It thorc,— 'James Terwillig-cr?' A. I sliould 
think I wrote it. • * * Q. Oan you say tliat sbe sigiied tliat? A. Well, 
you are a curions man! I liave told you that I didn't see lier sign it, but that 
Is her signature. Q. Do you remember the circumstances under wliich it 
was signed? Do you remember anything about the time or circumstances 
of the exécution of this instrument? A. Well, I don't exactly. Q. Can you 
tell anytliing about tlie instiiiment, that you remember,— anything of its 
history,— anything about it, that you know of? A. Well, it was to niy place 
there for years and years, and I don't remember exactly when Mre. Itiehard- 
son took it. Sh3 took her papers, but it was there for years. Q. Do you 
remember when it first came into your possession? * • ♦ A. Yes, sir. Q. 
Whore did you keep it there? A. I described once where the wîll waskept, and 
tliat was in tha same place amongst her papers. Q. Then you kept this with 
the will? Do I understand that you kept this instrument along with tlie will. 
in the clothespress in a little room adjoining your bedroom, in the house wliero 
you réside at the present time, on the Macad-am road? A. ïes; I say it was 
ithere. * * • Q. Mr. Terwilliger, when was it you flrst saw this insti-u- 
ment? * • • A. It must liave been a good many years ago; probably. 
shortly after It was written. I do not remember. Q. Do you remembei' 
haviiig signed it A. I remember having signed it; yes. Q. Wliere v/evo 
you? A. lu my house. Q. Do you remember the time? A. I remem- 
ber the timo, but I do not remember the date. Q. Well, can you describe 
tho timo, or flx the time? A. Well, I suppose it was daylight. I do not 
remember tho date. It was after it was written. My wife had signed it. 
and she fetched it to me to sign, I know. Q. Did you see her sign lier name 
to this deed. as you call il? A. No, I did not see it before her name was 
signed. Q. You iudge it is lier signature, from looking at it. Is that what you 
say? A. Yes, by looking at it. She would not hâve liauded it to me, 
I do not suppose, if she had not signed it. Q. When was it that you saw that 
paper; that instrument; Ihat deed, as you call it? ♦ • * A. Well, when 
she first fetched it to nie, and wanted me to sign it. I tliinli I read it, and 
signed it,— signed my name to it. * • * Q. Do you know wliat bocame 
of tho paper then? A. She took it, and, I suppose, put it where it always 
staid until this suit was commenced. Q. Where was that place? A. It was 
in tho table, under the shelves. Tho shelves came up, and underneath was 
a table,— a smnll table,— and it was in tlio table drawer. That is where she 
kept her papers. That is where it was." 

Julia Richardson testifled that she saw the deed X before her 
mother died; that she did not see it after her mother's death, 
until after this suit was commenced; that she supposed it was this 
deed that her mother referred to the night she died; that her 
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mother told her at tlie time tliat "slie had everytliing fixed just as 
she wanted it; that everything she had was mine) but she did not 
mention the word 'will;' " that she had never asked to see the deed 
after her mother's death. In answer to a question as to when she 
first remembered seeing this instrument, she said: 

"I saw it before my mother's death,— I tbink, a short time after it was 
made, — but I did not read it. She insisted on my readiug it, and it always 
made me feel badly when she would speali of making her will, or any papers; 
and I told her I did not wish to read it, and she told me the contents of it. 
But, the way she held it, I recognized those signatures of Amos Higgins and 
my mother's and William Terwilliger. But I did not read the fuU document, 
but she told me the contents of it. And I recognJze that as my mother's 
handwriting, without a doubt, and also father's and William Terwilliger's. 
Mr. îliggins* handwriting 1 was not acquainted with. * * * Question. 
Do you remember the time, or about the time, it was that your mother first 
exhibited thls writing to you, as you hâve just testified? Answer. Well, I 
don't remember just the time; no. I tbink it was just vory shortly after it 
was made. I was not at home, I think, when this was made. * * * Q. 
When do you remember of seeing it again, next after that time? A. Well, 
I don't think I ever saw it until this suit conimenced. I hâve no recollection 
of ever seeing it after her death. My father took control of her papers aud 
her elîects after she dled. * * * Q. Did she ever speak to you, at any 
time other than at the time you hâve testified hère, concerning this instru- 
ment? A. She has. I don't know as especially of this instrument, but to 
the same efCect. She has often told me, and often given me good advlce, 
and told me she wanted me to do certain things; that ail she had would be 
mine; that she had provlded for William Green, and did not propose that he 
should get any of her property. She, also, the night she died, called me to 
her, and told me that everything she had,— she had everything fixed just 
as she wanted it, and that everything she had was mine." 

The will in question reads as foUows: 

Know ail men by thèse présents: That I, Philinda Terwilliger, of Mult- 
nomah County, Oregon, feeling the uncertainty of life and being of sound 
mind and memory, and wlshing my estate to be disposed of as secms to me 
right, do make, publish and déclare this my last will and testament as fol- 
lows, viz: 

First, I devise, give and bequeath to my daughter, Julia Viola Terwilliger, 
of Multnomah County, Oregon, the house and furniture in which we now 
live, and also the undivided east half of the James Terwilliger Donation 
Land Claim that may not hâve been sold at the time of my decease. 

Second, I give and bequeath to my son, Wm. O. Green, of Washington Ter- 
rltory, my clock which I brought across the plains. 

In testimony whereof I hâve set my hand and seal this fourteenth day of 
August, eighteen hundred and seventy-three. 

Philinda Terwilliger. [Seal.] 

In présence of 

John Orvis ■Waterman, i w;t,ne,<,p, 
John Terwilliger, f ^ itnesses. 

Within a month after the commencement of this suit the défend- 
ants appeared in the county court of Multnomah county, at Port- 
land, Or., and there produced and filed the will for probate. Proofs 
of the exécution of the will were then made by the ex parte afflda- 
vits of John Orvis Waterman, James Terwilliger, and his daughter, 
Mrs. Julia V. Richardson, and the will was then admitted to pro- 
bate in "common form," and is on file and of record in the office 
of the county clerk of Multnomah county. It has been produced 
for inspection in this court by the attendance of the clerk or his 
deputy. After Lhe production of the will, complainants made photo- 
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graph copies of it, whicli hâve been admitted in évidence. Com- 
plainants also procured an order of tbls court for an inspection 
of tlie deed, which was also photograph.ed by complainants, and 
tlie original is filed as an exhibit in the case. Jobn Terwilliger, 
whose name is signed as a witness to the will, was a brother of 
James Terwilliger, and left the state in 1881, and soon thereafter 
died. John Orvis Waterman is the only living witness whose tes- 
timony has been obtained. Lapse of time, and the fréquent in- 
tervention of death, has rendered it somewhat difficult to establish 
the facts and circumstances of the exécution or nonexecution of 
the will and deed. lîut by the diligence of counsel there has been 
procured a vast amount of testimony bearing directly or circum- 
stantially upon the material points involved in this case, and which 
required two weeks' time to enable counsel to make an able and 
thorough review of the testimony in their oral arguments. It ap- 
pears from the testimony that, at the time of Philinda's marriage 
to James Terwilliger, she was unable to write, and that he taught 
her how to write her own name. Several deeds conveying por- 
tions of the east half of the donation claim, and executed by James 
and Philinda Terwilliger, were offered in évidence by complainants ; 
also, a power of attomey, executed by James Terwilliger, his wife, 
Philinda, and daughter, Julia, authorizing William O. Green to ad- 
minister upon, and settle up, the estate of his brother, Calvin. 
AU thèse documents were regularly drawn up, in proper form, and 
written out on légal cap paper or in blank forms, were properly ac- 
knowledged, and, with the exception of the power of attorney, duly 
recorded. Each instrument had been acted upon by the parties 
thereto, and treated as a genuine document. The deed X and 
the will were written on paper taken from an ordinary small ac- 
count book, the paper of which was soft, and the fiber porous, and 
the paper was poorly and dimly lined. The deed X is written on 
a sheet taken from one side of the account book, and the leaf on 
which the will was written was taken from the other side. Four 
signatures of John Terwilliger, taken from the books of the county 
clerk, where he had signed his name when receiving money or war- 
rants due him as a justice of the peace, were introduced by com- 
plainants. One signature taken from a mortgage signed by Jchn Ter- 
williger, and a marriage return flUed out and signed by John Terwil- 
liger as Justice of the peace, were admitted in évidence as the gen- 
uine signatures of John Terwilliger; and an account book, con- 
taining 50 pages of divers accounts, was also admitted as being 
in his handwriting. Atter several objections had been made by 
défendants to the introduction of the deeds olîered by complain- 
ants for any purpose, it was finally stipidated, admited, and agreed 
that the signatures of Philinda Terwilliger to the deeds and to 
the power of attorn(;y were genuine. Thèse instruments are dated, 
respectively, October 20, 18(;5, June fi, 1808, April 20, 1871, May 1, 
1871, June 12, 1871, February 5, 1873, July 21, 1873, September 13, 
1873, and two on September 15, 1873. Notice was served upon 
défendants to produce any documents in their possession, contain- 
ing the signature of Philinda Terwilliger. In obédience to this 
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notice, défendants produeed the Green family Bible, whicli had re- 
mained in the possession of Philinda Terwilliger until her deatli. 
On the second page of this book, under the name of "Wm. O. tireen, 
Portland, O. Ter.," is written the name: 

Philinda Terwilliger 
Biblle 

Défendants also produeed an old, unsigned, one-doUar bank bill, 
dated September 20, 1816, which had apparently been used as a 
book mark in the Bible, on the back of which was written the words : 
ttiis is mine, Philinda Terwilliger. 

They also introduced an old school reader published in 1825, on 
the front page of which is some scribbling, and the name "Philester 
Lee," and on the second page is the written name 'ThUinda Lee." 
They also introduced an old Hudson Bay Company receipt, dated 
July 24, 1856, upon the back of which appeared the foUowing writ- 
ing: 

Philinda. Philinda Terwilliger. 

Philinda 
Terwilliger 
Portland 

James Terwilliger and Mrs. Julia V. Kichardson testifled that 
they recognized the signatures in thèse exhibits as being in the 
handwriting of Philinda Terwilliger. Mrs. Mary Terwilliger, daugh- 
ter-in-law of James Terwilliger, testifled that in 1870 Mrs. Philinda 
Terwilliger told witness that she had written her name in the 
Bible and on the bank bill. Complainants objected to thèse ex- 
hibits upon the ground that there was not suflîcient testimony 
to establish the fact that any of the writing thereon was the gen- 
uine writing or signature of Philinda Terwilliger. There was some 
testimony to the effect that Philinda had used a Spencerian copy 
book, on nearly every page of which she had written her name. 
Défendants were unable to find this book, and James Terwilliger, 
in his testimony, says that the children might hâve destroyed it; 
that he thought they had destroyed it. 

If testimony is admissible at ail, as to comparisons of handwrit- 
ing, it is important, in the flrst instance, to hâve a genuine signa- 
ture admitted or proven beyond ail doubt or cavil. "WTierever 
proof of handwriting by comparison is permitted, it will be found 
that great care is taken that the standard of comparison shall be 
genuine. The reason of this rule is obvious. Under the English 
statute, comparison of disputed writing is allowable only with 
the writing proved to the satisfaction of the court to be genuine; 
and the American trlbunals which hâve refused to folio w the com- 
mon-law rule on the subject of proving handwriting by comparison 
hâve been no less careful than the English legislators to see that 
the standards of comparison shall be beyond suspicion, for it ia 
plain that, if there be any controversy as to the genuineness of 
the spécimens with which the comparison is to be made, ail the 
evils pointed ont by the opponents of this species of proof become 
apparent, and a number of collatéral issues are in each case at once 
raised." Laws. Exp. Ev. p. 408. See, also, Rog. Exp. Test. p. 
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331, and autborities there cited. The standards used by complain- 
ants, tested by this rule, cannot be said to hâve been unfairly se- 
lected. The considération of the testimony of experts by a coin- 
parison of handwriting should be confined to a comparison of the 
disputed signatures with the admitted or clearly-proven genuine 
signatures of Philinda Terwilliger. Défendants contend that such 
testimony is inadmissible, and in some states it has been so de- 
clared; that, if admissible at ail, it is entitled to but little weight, 
and should always be received with great caution. The décisions 
upon thèse points are quite numerous, and are referred to, and 
many of them cited, in Lawson's Expert and Opinion Evidence, 
(page 377 et seq.,) and in Eogers on Expert Testimony, (notes to 
sections 136, 137.) "V^Tiatever the différences may be as to the 
rule of admitting this character of évidence, in states havtug no 
spécial statute on the subject, it seems perfectly clear that in this 
court, under the provisions of the United States laws and those of the 
state of Oregon, testimony of this character is admissible, and en- 
titled to due weight and considération. Section 858 of the Revised 
Statutes of the United States provides that in the courts "of the 
United States no witness shall be excluded in any action on account 
of color, or, in any civil action, because he is a party to, or inter- 
ested in, the issue tried: provided, that in actions by or against 
executors, administrators, or guardians, in which judgments may 
be rendered for or against them, neither party shall be allowed 
to testify against the other as to any transaction with, or statement 
by, the testator, intestate, or ward, unless called to testify thereto 
by the opposite party, or required to testify thereto by the court. 
In ail other respects the laws of the state in whieh the court is 
held shall be the rules of décision as to the competency of witnesses 
in the courts of the United States, in trials at common law and in 
equity and admiralty." The laws of Oregon provide that "évidence 
respecting the handwriting may aiso be given by a comparison 
made by a witness skilled in such matters, or the jury, with writ- 
ings admitted or treated as genuine by the party against whom 
the évidence is offered." 1 Hill's Ann. Laws Or. § 7Go. This is 
conclusive upon the question of the admissibility of this character 
of évidence; but in this connection it is proper to state that the 
deeds signed by James and Philinda Terwilliger, conveying por- 
tions of the east half of the donation claim, were, in my opinion, 
admissible in évidence for the purpose of showing that certain 
parts of the land had been sold and conveyed prior to Philinda's 
death. It may not, under the pleadings, hâve been actually nec- 
essary to introduce this évidence, but it is not irrelevant to the 
issue raised. The deeds were, in my judgment, properly in the 
cause for another purpose than that of comparison of handwriting; 
and hence, under aU the décisions upon this subject, a comparison 
of the handwriting on the deeds could be made with the handwrit- 
ing of the signatures to the deed X and to the will. In Moore 
V. U. S., 91 U. S. 274, Bradley, J., in delivering the opinion of iJv^ 
court, said that "the gênerai rule of common law, disallowing a com- 
parison of handwritings as proof of signature, has exceptions 
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equally as well settled as tlie rule itself. One of thèse exceptioBa 
is that where a paper admitted to be in the handwriting of the 
.party, or to hâve been subscribed by him, is in évidence for some 
other purpose in the case, the signature or paper in question may 
be compared with it by the jury." See, aiso, Williams v. Conger, 
125 U. S. 413, 8 Sup. Ct Eep. 933. Where the documents are 
properly in évidence, the handwriting of the signatures to the 
différent instiniments may always be compared by the expert wit- 
nesses and by the court, and the fact of the disputed signature 
determined from such comparison, weighed in connection with ail 
the o'ther testimony in the case. "The genuineness of handwriting, 
whenever called in question by the one whose handwriting it pur- 
ports to be, must, of necessity, be determined by comparison of 
some sort, or by testimony based upon comparison. If the opinion 
of the genuineness of the writing is not based upon the comparison 
of it with some other writing in juxtaposition, it must be based 
on the conception of the handwriting which the witness has re- 
tained in his mind. In most cases it is far more satisfactory to 
aUow the witness to compare the writing in issue with other writ- 
ings, of unquesticned authenticity, than it is to compare it with 
the standard which he may hâve formed or retained in his mind. 
The comparison with the former will ordinarily be more conducive 
to the ascertainment of the truth than will the latter; and, if there 
is a science of handwriting, then those who are experts therein 
should be allowed to express an opinion, based on comparison of 
the disputed writing with others admitted to be genuine." Rog. 
Exp. Test. p. 317. The value of expert testimony dépends, to a 
certain extent, upon the gênerai knowledge and expérience of the 
witnesses; their competency, character, and réputation. It dé- 
pends more or less upon the facts stated by them, which form the 
basis of their judgment, and the reasons given for their opinion. 
Expert testimony is admissible, and often necessary, in cases of this 
character, in order to bring out the essential traits and character- 
istics of a person's handwriting, which might not otherwise be 
noticed by the untrained eye of the ordinary judge or juror. By 
constant practice in examining signatures and handwritings, it is 
but natural that an expert will readily discover many peculiarities 
— many distinct! ve features — of the handwriting, by the aid of 
tests they hâve often made and applied, that would not at first 
blush be discernible to persons unaccustomed to such methods of 
investigation. The objection to professional expert testimony 
consists, to a great extent, in the fact that in many cases the wit- 
ness becomes an active partisan in favor of the party by whom he 
is employed, and conducts his investigation in the character of 
an attorney, upon Unes most favorable to his side of the case, and 
when this position is taken the testimony is sometimes given in 
such a manner as is calculated to deceive and mislead, instead of 
to enlighten or aid, the court or jury ; and this occurs so frequently 
that courts hâve often condemned this character of testimony, and 
declared it to be entitled to but little weight, and that it should 
be received with caution. But in ail cases the court, if the case 
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is tried without a jury, must be the final and impartial arbiter to 
détermine the credibility and the weight of this kind and character 
of testimony. It is the duty of the court to observe ail the facts 
stated and conclusions reached by the witnesses, and, after a careful 
considération and vérification thereof, décide their credibility and 
weight by the guiding lights of précèdent, expérience, and con- 
science, with due regard to the rules and presumptions of tlie law, 
the character of the witnesses, and the property rights of indi- 
viduals. 

Complainants introduced the testimony of Edwin M. Arthur, 
paying teller in Ladd & Tilton's bank; Herman Varwig, paying 
teller in the Portland Savings Bank; Hardy G. Wortman, formerly 
paying teller, and now cashier, in the Commercial National Bank; 
David W. Eoss, paying teller in the First National Bank; W. V. 
Spencer, who had had many years of expérience as paying teller 
and cashier in varions banks; A. G. O. Davis, paying teller in the 
Merchants' National Bank; and Charles F. Patterson, manager 
of the Western Union Telegraph Company, — ail of Portland, Or.; 
men who, by the necessities of their occupations and business, are 
often required to carefuUy examine handwriting, especially of 
signatures, for the purpose of avoiding the payment of forged 
checks. Each of said witnesses, upon a comparison of the hand- 
writing of the signature "Philinda Terwilliger" to the deed X and 
the will with her admitted signatures upon the standards, testi- 
fied that in his opinion the signatures to the deed X and to the 
will were forged. Complainants also introduced the expert testi- 
mony of Edward Failing, of Portland, and Mr. Hickox and Mr. 
Hyde, of San Francisco, Cal., who testified to the same effectj and 
gave, at great length, the reasons for tlieir opinions. The défend- 
ants introduced three experts, — Théodore B. Wilcox, a banker of 
Portland, Or.; D. F. Sherman, cashier of the Oregon National Bank, 
at Portland; and Dr. K. U. Piper, of Washington, D. G., — who, 
from the same comparisons, testified that in their opinion the sig- 
natures of Philinda Terwilliger to the deed X and to the will were 
genuine. Défendants also introduced several persons who claimed 
to be well acquainted with the handwriting of John Terwilliger, 
and that his signature to the will as a witness was, in their opinion, 
his genuine signature. The genuineness of William Terwilliger 
as a witness to deed X is admitted. 

The arguments of counsel were principally directed to a dis- 
cussion, review, and criticism of the testimony of the professional 
experts Mr. Hyde and Dr. Piper. Thèse witnesses prepared a 
great number of plates and tables showing the signatures and 
letters of each signature to the deed X and to the will, and tlie 
comparisons thereof with the admitted signatures of Philinda Ter- 
williger and John Terwilliger to the varions exhibits offered in 
évidence. Some of the tables prepared by Dr. Piper make com- 
parisons of the signature of l'hilinda Terwilliger with the sig- 
nature of her name as found in the Bible and on the bank bill. 
AU of the tables prepared by him were made by the aid of his 
microscoi)e and caméra lucida. Enlarged photograph copies, 
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proven to hâve been correctly made, of the will, and of tlie sig- 
natures of Philinda Terwilliger on tlie standards, in the Bible, 
and on the banli note, and of the signature of John Terwilliger, as 
found in the county warrant book, in a mortgage, and to the 
marriage certiflcate, were admitted in évidence. Thèse copies 
were of great assistance and value to the counsel in their argu- 
ments, and hâve materially aided the court in its investigation, 
in comparing and examining the différent spécimens of handwrit- 
ing exhibited in the original documents. "Proportiops are so en- 
larged thereby, to the vision, that the faint lines and marks, as well 
as the gênerai characteristics of handwriting, which perhaps could 
not otherwise be clearly discerned and appreciated, are thus dis- 
closed to observation, and afford additional and useful means of 
making comparison between admitted signatures and one which 
is alleged to be only an imitation." Eog. Exp. Test. p. 336. 

The testimony of John Orvis Waterman to the exécution of the 
will is direct and positive. At the time of giving his testimony, 
two years ago, he was 65 years of âge. He testiûed in chief 
that he came to Portland in May, 1851; that at one time he 
was publishing printer of a daily newspaper; that he was probate 
judge of Washington county three years, elected in 1853; that 
from 1857 to 1861 he was surveyor and inspecter of the port of 
Portland; that he was postmaster in Portland for six months in 
1853; that during his résidence in Portland he became intimately 
acquainted with James and Philinda Terwilliger; that just after 
the great are in Portland, in August, 1873, he wrote the will of 
Philinda Terwilliger, at her request; that he obtained from her a 
knowledge of the disposition she desired to make of her property; 
that she said to him that "she wished to arrange her business, 
and to give Julia her property;" that the will was written at the 
résidence of the family; that Philinda Terwilliger was in her usual 
health; that she signed the will in his présence, and in the présence 
of John Terwilliger, and that he and John Terwilliger signed their 
respective names as witnesses to her signature; that no other per- 
son was présent; that, after the will was written and witnessed, 
It was put into an envelope, and handed to Philinda Terwilliger; 
that he never spolce to any one about the will, and never saw i(;, 
after its exécution, until in March, 1889, at the résidence of James 
Terwilliger, about the date when it was probated in the county 
court. The cross-examination of this witness was very lengthv. 
He repeated the history of his life, gave the occupations in 
which he had at various times been engaged, either as editor, 
publisher, or reporter; that in 1868 he was elected a justice of the 
peace, and served two years; that he had been employed at Lake 
Eiver, in a store; that he had taught several district schools at 
différent country places; that at times he boarded round with the 
scholars; that he received small salaries, and had few pupils; that 
he was married in 1855; that his wife procured a divorce from 
him in 1861; that he "used to drink with the boys and men about 
town;" and that he occasionally drank to excess. To quote his 
own language: "I never got so drunk but what I knew what I 
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was about, I think. I don't remember as I did." TWs witness 
also testified that he was in Portland in June, 1874, and remained 
tliere for two months; that he then beard of Pbilinda Terwilliger's 
death from ber busband; tbat be then met tbe daugbter, Julia, 
and ber intended busband, Mr. Eicbardson, at tbe family résidence, 
but did not mention tbe exécution of tbe will; tbat be was fre- 
quently at James Terwilliger's résidence after tbat time; tbat in 
tbe year 1880 he taugbt scbool in tbat immédiate vicinity, and was 
at tbe Tervvilliger résidence nearly every evening; and that be 
boarded witb Hiram Terwilliger and Mary Terwilliger, tbe son 
and daugbter-in-law of James Terwilliger, who lived near by. It 
appears from tbe testimony of other witnesses that Waterman and 
John Terwilliger were in Portland in August, 1873, about tbe date 
tbe will purports to bave been executed. Tbe witnesses ail flx tbe 
date as being shortly after tbe great flre in Portland, in August, 
1873. Waterman's is tbe only direct testimony as to tbe exécution 
of tbe will by Philinda Terwilliger. James Terwilliger testifled 
that some two or three days after the death of bis wife be found 
tbe will and tbe deed X in the drawer of a table in a closet ad- 
joining tbe bedroom; tbat it was in a drawer where bis wife "kept 
ber little knickknacks and papers;" tbat he left it where be found 
it; tbat it and tbe deed remained there from that time until after 
be was served witb summons in tbis suit. With référence to bis 
knowledge of tbe exécution of the will, and to its custody, he testi- 
fied, among other things, in answer to questions, as follows: 

"Answer. I flrst leorned It— I think John Terwilliger probably told me— 
not long after she made it, but she didn't say nothing about it, and I didn't. 
In fact, I didn't care much about it, and before she died she and I had a 
considérable long tallc. Only a short time before she died she requestod me so 
and so about Julia,— to look after her things so and so; and she said, says she, 
'Tho papers, y ou will flnd thcm in such a drawer, wlth my papers; and tliey 
are ail right, just as I want them.' But says I, 'Are you svu-e tliey are aÙ 
right?' She says, 'Yes, they are ail right.' Well, that's the last of it for 
some time afterwards. Question. Did she say anything to you at that time 
about what disposition she had made of her property? A. Not exactly, no. 
She told me before that what she intended to do. Q. Did you find tho 
papers, after her death, where she said they wore? A. Yes, sir. Q. Who 
was présent when you found them? A. I guess no one. Q. What was your 
idea for keeping the papers so long? A. Well, I supposi'd a will was just 
as good to keep It as long as I lived, or longer, for that matter, so it came 
to light. Q. Do you remember of any person connected with the estate of 
William O. Green calling at your house to see the papers, or asli to see the 
papers, at any time? A. No. William O. Green came there once. I was 
sick at the time, and the last time he was there he agreed to come back again. 
That was the time I calculated to sliow it to him, but lie diiln't come. Ho 
went to Tibbets, and from there lie went home. Q. And did not return? 
A. No. Q. You had the papers at that time, did you? A. Yes. Q. Do 
you remember about how many years you kept them? A. In ail? Q. Yes. 
A. Probably 16 or 17; 16, probably. Somewhere along there. I could not 
tell exactly. Q. You had the care and possession of them during ail that 
time, did you? A. Y^es; they were there, and nobody else had them, and 
nobody else tampered with them,— not until after thls suit commenced. Q. 
What was done with the papers after thls suit was commenced? A. Well, 
after this suit was commenced, Mrs. liichardson came up there, and she 
and I went and got them. She took them. They belonged to her. Q. You 
found them where you supposed they were, did you? A. Yes. Q. By thèse 
papers glven to Mrs. Richardson, do you refer to this deed that was shown 
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to y OU to-day, and the wlll? A. Tes, sir. • • • Q. Dld you ever show 
the wlll to anybody, Irom the tlme you found it iintil the commencement 
oî ihis suit? A. I thlnk not. I don't remember that I ever did. Q. Dld 
you ever tell any one about It during tliat tlme? A. I don't remember. 
I didn't talk about thèse things much. I don't remember ihat I did. * * * 
Q. Did you Ijnow, ail the tlme you kept this deed from your wife to Julia, 
whleh you kept for 16 or 17 years in the clotiiespross along with the will,— 
did you know that the deed was not recorded? A. I knew It was not, yes; of 
course, when I read it. Q. ïou knew, then, ail the tlme you were keeping 
it there, that it was not recorded? A. Yes; I knew that, of course, and I 
supposed, probably, that, after the will was mado, tlie deed, as it hadn't been 
aeknowledged or recorded,—! supposed, probably, that was good for 'nlchts,' 
(nix,) as the Dutchman says. But that is only my supposition. But the will, 
I never supposed it made any différence,— and I don't yet,— whetlier it Is 
probated or not. Q. How did you corne to hâve that opinion of the will? 
A. Well, because I hâve read about so many hundreds of them in my life. 
Q. What was it you read and understood about a wlll. In regard to record- 
ing? A. Well, if a will tumed up, and had never been probated; and I 
thmk I hâve read that even If the wltnesses were dead, but clrcumstances, 
and so on, that the wlll stood good. Q. Where did you read that? A. I 
hâve read It In papers. Q. A long tlme ago? A. Yes, a good while ago; 
and some wills not such a great whlle ago. Q. You always understood that 
was the law, did you, with regard to wlUs? A. Well, yes. If it was sub-, 
stantlated, It was good; that is, if a person could make anything good. Q. 
Did you not also know that wills were customarily or commonly probated 
promptly, and soon after the death of the testator, or the person who made 
the wlll? Was not that known to you to be customary and common? A.j 
It appears It is customary, some places, amongst some people, to read the' 
wiU at the tlme they are buried; and others, at any time when they see fit;| 
and, at others, lay for years,— some, for a good many years. But if a will 
or deed was destroyed, in my opinion, and the witnesses remembered thol 
circumstances and everything, I believe it is just as good as the original 
document. '*'*'• Q. Did you not testify a while ago that you had cal- 
culated to tell William Green? * * ♦ A. Yes. I calculated to show himi 
the wlll then, and his wife was there, and sald something about the clock,' 
and I told her it was in the dining room. I told her slie could take it home.; 
if she wanted to, but she didn't. Q. What clock hâve you référence to?. 
A. That was the one mentioned in the will. Q. Did you ever tell her abouti 
the will? A. No, I did not. Q. How did she know of a clock in the will? 
* * * A. I don't know as she knew It, but wantpd to know if tliat Is the 
clock they fetched across the plains with them; that one. I told her no. 
That one, I told her, was in the dining room; and I told lier she could take 
it home, if she wanted to. She didn't say whether she would take it or 
not, but she didn't take it." 

It appears from his testimony that during the 16 years men- 
tioned he took several trips to Tillamook, distant from Portland 
about 90 miles, and remained there about one month at a time; 
that in 1878 he tooli a journey to Europe, and was absent from Port- 
land four months. 

Mrs. Julia V. Richardson testifled that she did not know of the 
exécution of the will before her mother's death, and in testifying 
about Exhibit X the foUowing testimony appears: 

"Question. Did she ever speak to you, at any lime other than at the 
time you hâve testifled hère, concerning this instrument? Answer. She has. 
I don't Imow as especially of this Instrument, but to the same effect. She has 
often told me, and often given me good advice, and told me she wanted me to 
do certain things; that ail she had would be mine; that she had provided 
for William Green, and did not propose that he should got any of her prop- 
erty. She, also, the night she died, called me to her, and told me that 
everythtng she had,— she had everytliing fixed just as she wanted It, and 
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that everything she had was mine. Q. Did she ever show you any otlier In- 
strument which bas since been filed as her will? A. No, sir; sbe never did." 

Sh.e further testifled that she flrst saw tlie will about tlie time 
it was probated; that she got it from lier father; that the deed 
X was showû to her at the same time by her father; that she had 
heard of the existence of the deed X before her mother's death; 
that she Icnew nothing of the will until her uncle, John Terwilliger, 
told her about it in Tillamook in 1881 : 

"Question. What did he say to you iu référence to it? Answer. I was in 
Tillainoolî in 1881, and he asked me if my motlier liad given me her will 
when she died. I told him no; and he said she had niade a will, and he 
knew it, and, if slie had not given it to me, my father must bave it. I 
said, 'Uncle John, are you sure she made a will?' He said, 'Yes; I know she 
made a will, and your father bas it.' That was the flrst I ever beard that she 
had mado a will." 

Julia testifled that about one year af ter William 0. Green's death, 
which was in 1878, his widow, Mary F. Green, came to Portland, 
and they had a conversation about the property. After repeating 
the conversation which the witness had with Mrs. Moffatt, a daugh- 
ter of James Terwilliger, the following testimony la given as to the 
conversation with Mrs. Green: 

"My mother's and fatber's pictures were banging up over the mantel- 
])iece,— that was the way the conversation came up,— and sbe spoke about 
liow badly ber husband felt that be was not able to see his mother before 
slie died. She said, 'Julia, I bave heard grandma left papers giving every- 
thing she had to you.' And I said, 'Ycs, Mary, she did.' She said, 'I don't 
lielieve it.' 'Well,' I said, 'Mary, sbe certalnly did.' She said, 'I don't be- 
lieve it Wûliam tbought so much of his mother. She would certalnly bave 
>;iven him as mucb as she did you.' She did not beUeve she had done that,— 
that she had fixed her property in that way. Tben I repeated the conversa- 
tion that my sister had told me that she and my dster had had; and she 
says, 'I will sign notliing.' I said 'Mary, I bave not asked you to sign 
anything.' She say s, 'Even If I would sign a paper, how could I sign my 
(tbildren's riglita away.' I mentloned that I tbought she was her children'a 
guardian, and sbe said, 'I am their guardlan, but I will sign notbing.' I 
said, 'I bave not asked you to sign anything.' I said, 'Mary, would not you 
like to see those papors?' She said, 'Yes, I would.' I says, 'When father 
cornes in, if be is willing, I will let you see them.' Father came in soon 
after, and I requcsted him to show her the papers, and be said, 'AU right.' 
Ile went into his bedroom, and unlocked liis clolhespress door,— for the 
lock, you could lioar it when he unlocked it. I did not go in with him, but I 
heard bim unlock the clothespress door. She said. 'I do not want to see 
tbe papers. I will not look at tbem. But if you can produce those papers 
at tho proper time my cliildren and myself will never give you any trouble.' 
I told father that she did not wish to look at the papers, and that he need 
not get them. Ho said, 'Ail right; now, when she gets a chance to look at 
those papers, she will be glad enough to look at them.' This is ail the con- 
versation I ever had with Mrs. Green about those papers, or about any 
property, that I ever remember." 

After Calvin's death his brother went to Nevada to look after 
his estate, and while there sent a letter requesting his mother to 
give him a jwwer of attorney, so that he could administer upon the 
estate. A power of attorney was on the 13th of September, 1873, 
within one month after the will bears date, executed by James Ter- 
williger, Philinda Terwilliger, and Julia Terwilliger. It was an 
ordinary power of attorney, simply giving to WUliam the right 
to administer upon the estate. It did not waive any rights which 
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thej, or either of th.em, might hâve in the proceeds of the property 
of Calvin's estate. The amount realized from the estate by Wil- 
liam was less than $200, which he retained. As a matter of fact, 
the amount received was not sufHcient to pay William's actual ex- 
penses. With référence to the exécution of tliis power of attor- 
ney, James Terwilliger testifled: 

"It wasn't a power of attornoy exactly; and we made an assignaient, un- 
derstand. My wife, slie proposed it, and sent down, and got a lawyer, 
and— l'U be hanged if I remember now wliat lawyer. But lie came up 
tliere, and snggested, probably, it was best, and he told why, and he drew 
irp an assignnieut; and my wàfe and I and Julia signed off ail our right, title, 
and interest to it, which was the same as a power of attorney would be, 
in order for him to adminlster on the property that was there." 

Julia V. Eichardson testifled in relation to it as follows: 

"My brotlier was murdered, and my older brotlier, William Green, went 
to Eurelia, Cal., [should be Nevada;] and he could not settle up the business 
imtil he received this power of attorney, as we were heirs to my brother's 
estate, as well as he, and he sent this to get our signatures to it. My mother 
talked it over wlth my father, and she said she thought it would be no more 
thau right to give him everythlng that belonged to his brother; as everything 
they had made they had together, and as she had nothing when she married 
my father, she Intended that that should go to me. She and father had that 
talk, and she came into the room, and asked me if I was wUllng. She said, 
'T don't want to influence you, but, if you think it is right, wiU you sigu 
ail y our right and interest?' 'Well,' I said, 'if you think it is right, mother, 
I will.' And she said, 'Well, father and I hâve had this talk, and we think 
it no more than right, as everything that la mine wUl be yours.' And I 
signed it willingly." 

Mrs. Elizabeth Cathcart Smith testifled that in August, 1873, 
she had a conversation with John Terwilliger about the will of Mrs. 
Philinda Terwilliger. That John came, and told her that "Julia 
would be a rich woman. * * *" That her mother had willed 
her ail that she had, and that the property was very valuable, and that 
she would come in for a share of her father's property. That John 
told her "not to mention it to nobody, and I did not" until Mrs. 
Philinda Terwilliger died. Tliat at the time of her death she was 
in the room, and heard a conversation between James Terwilliger 
and his wife, Philinda. That Philinda told her husband "there 
is some paper or something, — I cannot tell what,— told him there 
was something put away in the drawer. She flrst said, 'The doc- 
tors say I cannot live;' and he said, 'No.' She says, 'Yes, I heard 
them tell Lizzie,' [meaning Mrs. Smith.] She said, Tou will get 
it in the drawer.' That is what she said. "V\Tiat it was, I do not 
know. She said: Tou will get it in my drawer. I will tell you 
now, while I am able.' " That, after this conversation, Philinda had 
a talk with Julia; "told her to be a good girl, and to be always as 
good as she was now, for her mothePs sake; 'that is ail I ask, and 
ail I own is yours.' " 

Mrs. Mary Terwilliger testifled that in the fall of 1873, when 
she was living at Tillamook, she read of the death of Philinda 
Terwilliger in the Oregonian newspaper, and that John Terwilliger 
then told her that Philinda had made a will, and that it was writ- 
ten by Waterman, and witnessed by himself. 

Dora Eobertson, formerly the wife of Sol. Terwilliger, a brother 
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of James, testified that she saw Philinda Terwilliger during h.er 
last ainess, in the fall of 1873, and that they were alone together. 
They liad a conversation. That Philinda said: 

"I litive got done what I wanted to hâve done. * ♦ • I hâve got my 
will mado. * * * I hâve willed ail my property to Julia. ♦ * * Judge 
Waterman wrote the will, and slgned it, and John Terwilliger signed It." 

That she had previously had a conversation with Mrs. Philinda 
Terwilliger about leaving the property to Julia, when, to quote her 
testimony : 

"Sho told me she wanted her flrst children, that she had by her first hus- 
band, to hâve ail that she had eut of her flrst husband's estate, and she 
wanted to glve ail that her and Mr. Terwilliger had made during her Ufe 
to Julia; that they had had enough of their father's property. And then, at 
the time that Julia was slck, they had to sign a paper, and I remember her and 
Mr. Terwilliger tallied to Julia, and she says, 'Julia, we will hâve to sign 
this paper,' and Juha says, 'Ma, it will do no good to sign the paper, be- 
cause, after you are dead, they will eome in for the property, just the same.' 
'No,' Mrs. Terwilliger says, 'they cannot do that. I hâve got that fixed 
80 they cannot do that.' Those were the words she said." 

Joseph J. Dawson and William Ealston testified that John Ter- 
williger, after the death of Philinda, told them that she had made 
a will, and left ail her property to Julia. John seemed to hâve 
talked freely about it, but ail the other members of the Terwilliger 
farnUy were silent. 

The question to be determined is not whether Philinda Terwilli- 
ger ever made a will, but, if it be conceded that she did, is this her 
will? Does the testimony in this case establish the fact, to the 
satisfaction of the court, that this will was signed by her? Does 
the testimony, in like manner, show that the signature to the 
deed X is her genuine signature? Are both documents genuine, or 
hâve they been forged? The contention of défendants is that 
the genuineness of the signatures of Philinda Terwilliger to both 
instruments has been established by positive and direct testi- 
mony, and that this character of testimony is entitled to the 
greatest weight. Is this contention tenable? Is it supported by 
the facts, by reason, and by authority? The only évidence to the 
genuineness of the signature of Philinda Terwilliger to the wiU, 
by persons familiar with her handwriting, is her husband, James 
Terwilliger, their daughter, Mrs. Julia V. Kichardson, and his 
daughter-in-Iaw, Mary Terwilliger. The weight and value of this 
character of testimony dépends in some degree upon the frequency 
with which the witnesses hâve had occasion to notice, and care- 
fully observe, the handwriting, and how récent their opportunities 
for noticing the handwriting hâve been. The fact as to whether 
or not tlie witnesses hâve any interest in establishing the genuine- 
ness of the signature is always to be considered, in determining the 
weight and value of the testimony. The facts and circumstances 
testified to, in connection with the déclaration of Mrs. Philinda 
Terwilliger in regard to her exécution of the will, and of her in- 
tention to give ail her property to Julia, dépends to some extent 
upon its reasoi- 'bleness and probabilities — in view of other facts 
and circumstances that appear in évidence — of its truth or falsity. 
v.56F.no.7--26 
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There are many circumstances, whoUy independent of tlie testl- 
mony of the experts, which tend to cast a doubt upon tlie trnth. 
of some of the testimony, and to raise a suspicion as to tlie genuine- 
ness of Philinda Terwilliger's signature to tlie deed X and to tlie 
will. No valid reason lias been shown why l'hilinda Terwilliger 
should hâve selected her daughter, Julia, as her sole beueficiary. 
lier relations with her sons seem to hâve always been friendly. 
True, they had gone out in the world, and fought their way in 
the battle of life independently. They had, it is said, what their 
father had left, — two yoke of oxen, one wagon, some cattle. How 
many, or of what kind or value, is not shown. Her daughter, 
Julia, had grown up in the household, and had received her mother's 
daily care and attention. It may hâve been natural that the 
mother's affection for her daughter was, in a measure, stronger 
than for the sons; but it is unnatural that she should hâve entirely 
ignored her sons by a former marriage. 

The testimony of Waterman is to the effect that he was aware 
of the laws of Oregon, which require that the children must be 
mentioned in the will, in order to prevent them from inheriting 
their share of the estate. 2 Hill's Ann. Laws, § 3075. If it was 
the désire and intention of the mother to bequeath ail her prop- 
erty to Julia, it was his duty to hâve called her attention to this 
law. He testifled that he did not then know that she had any 
other son than William ; that she only spoke of William O. Green. 
This is unnatural and improbable. Other facts show clearly that 
she had not forgotten Calvin. At the date of the will she could 
not hâve known of Calvin's death. By a singular coïncidence, 
Calvin was murdered on the same day that the will bears date, 
but the fact of his death was not known, or his body discovered, 
for a week thereafter; and the first knowledge which the mother 
had of his death was received in Portland on the 21st or 22d day 
of August, 1873, through a telegram from G. CoUyer Eobbins to 
Walter Moiïatt. Why should she hâve remembered William in 
the will, and not hâve mentioned Calvin? If the object of men- 
tioning William was to comply with the law of Oregon, so as 
to prevent him from inheriting any share of her property, then, 
of course, Calvin's name would bave been mentioned, also, unless 
he had been forgotten. If the old clock, which is not shown to 
hâve been of any value, was given to William as a mémento or 
family relie, then why should she not hâve picked out some other 
article, in remembrance of the early associations, to be given to 
Calvin? It is said, in explanation of this, that the clock belongedto 
William's father, and that for this reason it was given to William. 
This explanation is not supported by the words of the will. The 
language there is, "My clock, which I brought across the plains." 
But, if it was the father's clock, and if there was nothing else 
that belonged to the father to give Calvin, is it not reasonable to 
believe that the mother would hâve selected something of her 
own, that she had brought across the plains, to be given to Cal- 
vin? The Bible seemed to hâve been the common property of both 
husband and wife. It contained the name of the father, as well 
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as the moth-er, by wliomsoever written, and the family record of 
the marriages, births, and deaths of the Greens, except of Calvin's 
deatb. Or, if this priceless gift was also to be reserved for Julia, 
tlien there was tlie bank note, of equal value with the clock, and 
just as precious, as a mémento of the trip across the plains. Froni 
any standpoint that may be taken of the mother's motives in 
executing the will, it seems unreasonable, unnatural, and im- 
probable that Calvin's name should bave been omitted from any 
will she might hâve made on the 14th of August, 1873. The 
mother's conduct after the exécution of the will, when she heard 
the sad news of Calvin's mnrder, and asked her husband for 
money enough to bury the dead body of her son, and to employ 
counsel to prosecute his murderer, shows conclusively that she had 
not lest her affection for this son. 

When the witness Waterman was asked if Philinda Terwilliger 
made any explanation at the time as to why she simply gave the 
clock to William, and the land to Julia, he said: 

"Yes, sir; I tliink she sald sometliing about llke this: That he had had his 
time to malîe money, and had not helped accumulate any ol this, and she 
wished Julia to hâve tMs portion; that the boy by a former husband had had 
his time to malie money, and had not helped make any of this. That is about 
the gist of the matter, that I remember Mrs. Terwilliger remarked at the 
time. That was the reason she wanted Julia to hâve this part,— he had had 
his time to make enough for hlmself. That is the way I understood it at that 
time, as nearly as I ean recoUect." 

Does it seem reasonable that the mother could hâve made this 
statement? William was not the only "boy by a former husband" 
who "had had his time to make money, and had not helped make 
any of this." If she made any statement about her children to 
Waterman at that time, it would hâve been natural for her to 
speak in the plural number of her boys, and both, if either, would 
hâve been mentioned in the will. 

The reasons given for the delay in probating the will are another 
circumstance that is to be considered, and the testimony upon this 
point is by no means satisfactory. The fact of delay is outside 
of the ordinary conduct of men. So, also, is the testimony of the 
discovery of the will. James Terwilliger knew there were some 
papers in the drawer of the table in the closet, but he did not 
examine them. Julia, notwithstanding her knowledge that her 
mother had fixed the papers, and deeded ail the property to lier, 
never made any search or inquiry to find the documents. The 
drawer in the table, where the valuable documents had been de- 
posited, was not locked, but the door to the closet usually was. 
The family were occasionally required to go to the closet where 
this table was, for bedclothes and change of linen, yet the drawer 
where the mother kept her trinkets was never opened or ex- 
amined. This may hâve been the conduct of the household, but 
it is not natural or reasonable conduct of ordinary people, under 
euch circumstances. The father is shown to hâve been absent for 
four months at one time in Europe, and for a month at a time, 
during several years, at Tillamook. The reasonable mind would 
naturally expect that some member of the household would hâve 
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opened tlie drawer, and read the papers, if tliey knew of theîr ex- 
istence. If Mrs. Smith, knew of the existence of the will prier to 
the death of Mrs. Philinda TerwUliger, is it not singular that she 
did not inform Julia of its existence after the mother's death? 
The injunction of secreey im]X)sed by John Terwilliger upon Mrs. 
Smith could not, after the mother's death, hâve been considered 
of any binding force. Is it not singular that, with the knowledge 
testifled to by several members of tlie Terwilliger family, tliey 
should so long hâve concealed the truth from Julia, and that her 
first knowledge of the existence of any will should be derived from 
her uncle John, at Tillamook, in 1881, — seven years after the time 
it bears date? In the light of ail the circumstances, I am unable 
to say that the genuineness of the documents is established by 
positive testimony, that is entitled to the greatest weight, when 
compared and weighed with ail the other testimony in the case. 

The signatures in the standards offered in évidence show that 
in 1871 Philinda Terwilliger changed her style of making the capital 
"P." Prior to June 12, 1871, she made it with two strokes of the 
pen, commencing lirst at the top of the lines of the letter, and draw- 
ing the Une down, and making a curve at the bottom, with a down- 
ward stroke. Thereafter she made the "P" with one stroke of 
the pen, commencing at the top of the Une or stem, coming down 
to the ruled Une of the paper at the bottom, then going up, on the 
left-hand side of the stem, with a curve, and crossing the main stem 
near the top, and ending with a shaded downward stroke. This 
was the character of this letter made by her in her signatures to 
a deed executed July 24, 1873, — 20 days bef ore the date of the will, — 
and to a deed executed September 13, 1873, and another September 
15, 1873,— one month after the date of the exécution of the will. 
The capital "P" in the will signature — also in deed X — ^is made 
with two strokes of the pen, but is made essentially différent from 
the "P" made with two strokes by Philinda, as found in the stand- 
ards. As iUustrative of the manner of the testimony of the experts, 
and of the différence in this particular letter, I will read from the 
testimony of Mr. Hyde, wkich, in so far as it is conûned to the facts, 
is verified by an inspection of the documents. The référence to 
the figures 9, 3, and 12 are to the standards of the admitted signa- 
tures, as written by Philinda, with the capital "P" made with two 
strokes of the pen. After mentioning the fact that the main 
stem of the "P," as made in the standards, is differeiit from that 
found in X, or the will, he testifled: 

"Thore is a still more marked différence In tlie upper stroke of the 'P.' 
Pliilinila, iu malàug tlie top member of the 'P' with tlie double curve there, 
oonunencod near the top «f the letter, with one single stroke, and sllght 
pressure upon it,— but still distinct pressure,— and one single oval loop there, 
brings that main stem over, according to her habit, down, to a greater or less 
extent, while the writer of X has made a double curve inside of his commence- 
ment. He has not commenced the letter as Philinda oommenced hers, at the 
top, but commenced it away to the left, and commenced with an upstroko 
first, and then a rounded downstroke, before the main upstroke is reached. 
It forms a closed loop there, with a double line at the commencement, and 
is as radically différent from that fonn of letter as could well be imagined. 
And foUowlng there, we find tlie top of the letter, which Is almost hori- 
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zontal, contains ihe pressure, whUe the lower and downward stroke of the 
riglit-liand side of this upper member, instead of incrcasing in pressure,— 
increasiiig at flrst, and tlien diminishing,— has obtainod its maximum pres- 
sure nearly whei-o it crosses llie tt)p liue in X, and diminishes tlieu eoûtin- 
uously, when it makes tlie turn down to tiie extrême lower portion of the 
Une. Now, that is tlie 'P' in X. Tlie 'P' iu tlie will is also formed on tlie 
aame line as the 'P' in X, and tlie same line as the 'P' in 9, 3, and 12. But 
there, again, is a radical différence botli from the gonuine, as shown by tîhe 
standards hère, and from the signature in X, and shows that thèse two (X 
and the wiU) were not made by tlie same hand, and the one Is an imitation 
of the other, for hère we flnd thèse characters rescmble. The main or prin- 
cipal stroke of the capital 'P' hiis almost identically tlie same form of com- 
mencing in both the will and X, while in its completion it is much more 
smoothly and symmetrically formed in the will than in X, evîdencing .a différent 
and more skillful hand— a very much more skillful hand— in the will, and fol- 
lowing habituai Unes in the will,— lines that the writer was accusitomed to, — 
wheroas the Unes of the letter 'P' in X were lines to which the writer was 
not acoustomed, and hence that awkward stroke over the top of the 'P.' 
Now, the 'P' in the wàll, îrrespeotive of the différence in the upper member,— 
ita radical difCerence from everything found in tlie genuine, as well as from 
the 'P' In X,— shows some other very marked distinctions from tlie genuino 
'P's,' as found in thèse standards. We hâve in this 'P' of the will an unusually 
graceful and symmetrical stroke for the main stem. It is a stroke made by 
a pereon familiar with copy-book writing. It is commonly known, as I under- 
stand it, as the 'Spencerian Method of Penmanship.' It was made by a 
facile pen.— by a man who could wield a pen,— and is as impossible to any 
effort of Philinda Terwilliger's as it is possible to imagine. I can imagine 
nothing more impossible to Philinda Terwilligor than to make such a letter 
'P' as is found In the will. I hâve already spoken of the double lines found 
In the capital 'P' of the will, and the indication of several movements of 
the writer, and several light strokes of the peu, the reasons of which I am 
unable to discovovr, — can only conjecture. Now, thèse examples show, better 
than any description of words that I can give, the différence in the forms of 
thèse letters." 

This letter 'T" is used for illustration because it is the flrst letter 
in the signature. Différences hâve been pointed eut in like man- 
ner, and at as great length and as much minuteness of détail, in 
each cf the other letters of the signature, noticeably, the character 
of the letter "h," and its close proximity to the capital letter "P;" 
the regularity in the height of the "i's;" the omission of the upward 
stroke at the end of the letter "a;" the différence in style of the 
capital letter "T;" the flat-shaped "e," foUowing the capital "T;" 
the loop in the "r's," and the loop Connecting the "w" with the "i," 
and the symmetrical form cf the "g," — ail of which letters are made 
essentially différent from the same letters found in the standards. 
The tremulousness in the letters of "Philinda Terwilliger" in the 
standards is much clearer, and more distinct, than is found to exist 
in the letters in the signature to the will. There is an erasure in 
the signature to the will over the letters "in" in Philinda. The 
writer flrst wrote either "lil" or two "U's," and then carefuUy 
erased the top part of the second letter, so as to form the "i," or 
the first line of the letter "n." John Orvis Waterman testifled that 
he did not notice that any erasure was made when the will was 
eigned. It appears that it was Philinda's habit to make mistakes, 
occasionally, in writing her name, but her mistakes were never 
erased. She did the very best she could in writing her name. In 
the iirst signature she made — October 26, 18G5 — the right side of 
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the top portion of the capital 'T" cornes clear down to the bottom, 
on a line level with the bottom of the main stem of the letter, 
the first "i" in "Terwilliger" extends upwards like an "1," but no 
attempt was made to erase it. In a signature made in April, 1871, 
there was a mistake in the "w." In May, 1871, in muking the "w," 
a line was overlooked, and it remains somewliat lilie a "v." On 
September 13th the second "i" in "Philinda" has one line like an 
"1" above the line, and the "w" in "Terwilliger" is short one line, 
leaving it like the letter "u." Why should tho erasure only be 
found in the signature to the will? Why should the work hâve 
been so carefully done? Is it reasonable to believe that it was 
done by Philinda Terwilliger? It is unlike the usual course of 
her conduct in writing her name to ail the other documents. The 
gênerai appearance of the signatures to the deed X and to the 
will is radically différent from the signatures of Philinda Terwilli- 
ger to the standard exhibits. There is scarcely a letter in either 
that bears a close resemblance to the admitted signatures. Ail 
of her admitted signatiires show that she made her letters on a 
deflnite plan; that she possessed certain fixed habits of writing, 
which are not found in the signature to the deed X, or to the will ; 
and that, notwithstanding the variance in the slope, or the break 
of the pen, or other peculiarities in some of the letters, the essential 
characteristics of her writing are found in ail of her admitted sig- 
natures, and do not exist in the signature to the deed X, or in the 
signature to the will. The writing of the signature to the deed 
X has the appearance of having been written by an unskilled per- 
son, untrained in the science of handwriting, and has the resem- 
blance of an effort on the part of the writer either to disguise bis 
own writing, or to imitate some other person's handwriting, or 
both. It do es not hâve that bold, clear, independent, and positive 
characteristic that is discernible at a glance in every admitted sig- 
nature of Philinda Terwilliger. It is designated by some of the 
expert witnesses as "a scratchy, illiterate hand, absolutely diiîerent 
from the * ♦ * 'Philinda Terwilliger' to the will." A distin- 
guishing feature of the signature to the deed X is also found in the 
fact that the letters "williger," in "Terwilliger," come down in a 
peculiar manner below the ruled line of the paper, entirely diiîerent 
from the genuine signatures of Philinda Terwilliger. 

It was suggested by défendants' counsel, in the oral argument, 
that the shortness of the signature, cramped letters, and other 
peculiarities, could be accou'nted for by the fact that the line drawn 
down on the deed between the names of the witnesses and the sig- 
nature induced the writer to make the letters close together; but 
the signature, as it is written, covers but little over lialf the en- 
tire space on the right-hand side of said line, and, if the purpose 
of the writer was to avoid running the signature into the word 
"Seal," then, in this respect, it differs from the ordinary habit of 
Philinda Terwilliger in writing her name. WTiile her genuine sig- 
natures are not precisely of the same length, none of them are writ- 
ten in such a cramped hand, or peculiar manner, as found in the 
deed X; and no attempt seems ever to hâve been made by her to 
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shorten her signature on account of tlie limited space for writing 
in front of tlie seal. To a deed executed July 24, 1873, slie wrote 
her name with the letters "liger" along the line, just nnder the 
scrawl of the seal; and to another deed, signed the same day, she 
wrote the letters "illiger" throngh the lower part of the scrawl 
of the seal; and in none of thèse signatures was there any effort 
or attempt to cramp or shorten her signature. It is manifest, 
from a careful inspection of her writing, that she had but one way 
of writing her name. The only change she ever made was in the 
fonn of the capital "P," and, in one instance, in the capital "T." 
Although no two of her signatures were, as before stated, pre- 
cisely alike, yet they were ail written in the same slow, careful, 
positive, and distinct manner. The différences in the length of 
the space covered by her signatures, or of the slope of the letters, 
or of the breaks of the pen, or of the regularity or irregularity in 
foUowing the ruled line closely, were only such as would be liable 
to arise from the use of différent pens, or diiferent ink or paper, 
or in différent positions and surroundings nnder which her name 
was written. In every admitted signature there is her individual 
characteristic, that is clumsily and poorly attempted to be imitated 
in the signature to the deed X, and can hardly be said to exist at 
aU in the signature to the will. The writing of the signature to 
the will shows a full, round, capable, and fluent and easy hand, 
— the letters of the signature being, in the main, much more smooth- 
ly and symmetrically formed than in the signature to the deed X, 
or in any of the admitted genuine signatures, — and indicates very 
clearly that the signature was written by a person of expérience 
in handwriting, — by a practiced hand, f amiliar with the use of a pen. 
Experts, in detennining the genuineness of handwriting, or its falsity, 
seldom confine themselves solely to the appearance of the simili- 
tude or dissimilitude of the individual letters. An analysis of the 
signature as a whole is, or should be, always made. Experiments, 
observations, and expérience hâve disclosed the fact that there are 
certain gênerai principles which can often be satisfactorily re- 
lied upon in detennining the genuineness of handwriting. In near- 
ly every person's manner and style of writing there is a prevail- 
ing and disitinct character, which is more or less independent of 
the writer's will, and unconsciously forces the writer to stamp the 
writing as lus own. By nature, custom, and habit, individuals, 
as a gênerai rule, acquire a System of forming letters which gives 
to their writing a fixed character, as distinct as the features of 
the human face, which distinguishes their own handwriting from 
the handwriting of every other person. 

There are other important facts, and many minor détails, in the 
évidence, which were commented upon by the respective counsel, 
that hâve not been specially referred to; but the entire testimony 
has been read, and carefuUy considered. The object, aim, and end 
of this investigation has been to ascertain the truth. The exam- 
ination of ail the couflicting évidence, and of ail matters relating 
to the disputed questions, has been thorough, with an eye single 
to this purpose. From every standpoint from which the examina- 
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tion of the évidence has been considered, and the disputed points 
tlierein investigated, th.e mind of tlie court bas been irresistibly 
led to tbe conclusion tbat tbe signatures of PMlinda Terwilliger 
to tbe deed X and to tbe will were never signed by ber, and tbat 
botb of said signatures are false and forged. Tbis conclusion is 
supported by a prépondérance of tbe évidence. It is apparent 
to my mind, from a close examination of tbe signatures, tbat tbe 
same band tbat wrote tbe signature of Pbilinda Terwilliger to tbe 
will also wrote tbe signature of Jobn Terwilliger as a witness tbere- 
to; and, from tbe inspection and comparison of tbe bandwriting 
of tbe signatures on tbe admitted standards, it is equally clear 
tbat tbe band tbat wrote tbese names to tbe will was not tbe 
band of PbUinda Terwilliger. If it could be said, as claimed by 
défendants' counsel, tbat tbe testbnony establisbes tbe fact tbat 
tbe signature of Jobn Terwilliger as a witness to tbe will is gen- 
uine, tbe only effect of tbis would be to prove tbat be must bave 
written tbe name of Pbilinda Terwilliger, for botb of tbese signa- 
tures were, in my opinion, evidently written by tbe same person. 
Tbe tbeory of tbe complainants is tbat Jobn Orvis Waterman 
wrote ail tbe signatures, and mucb of tbe testimony offered by tbem 
bas been directed to tbis jwint. To support tbis view tbey bave 
specially directed tbe attention of tbe court to tbe entire band- 
writing of tbe will, and to tbe testimony of some of tbe experts, 
of tbe similarity of some of tbe letters in tbe signature of Pbilinda 
Terwilliger witb the same letters, found in différent places, written 
in tbe body of tbe ■will, — especiaJly tbe likeness and close simUar- 
ity of the shovel-nosed or peaked top of tbe letter "h" after tbe cap- 
ital "P" in Pbilinda with tbe letter "b" found in tbe words in tbe 
will "Multnomab," "wisbing," "brougbt," and "three," and divers 
of otber i>eculiarities of tbe similarity of bis bandwriting witb tbat 
found in tbe signatures of Pbilinda Terwilliger and of Jobn Ter- 
williger to tbe wiU. Tbere is also a close resemblance between 
tbe word "Pbilinda," as written on tbe second Une in tbe body of 
tbe will, witb tbe word "Pbilinda" in tbe signature to tbe will, 
sbowing conclusively tbat tbe writer of tbe one was capable, at 
least, of writing tbe otber. Like comparison is made witb tbe 
writing in tbe will witb certain letters in tbe signature of Jobn Ter- 
williger, especially of tbe roundness of tbe letter "o" in "Jobn," tbe 
manner of making tbe capital "T," tbe Crreek "e," and tbe changes 
in tbe letter "g," in "Terwilliger," witb tbe same resuit. But it 
is unnecessary to foUow counsel in tbis branch of tbe discussion. 
It is enougb to say tbat tbe évidence, in my opinion, clearly shows 
tbat Pbilinda Terwilliger did not write ber name to tbe will, with- 
out attempting to fasten the forgery upon any giA'en person. 
Complainants are entitled to tbe decree prayed for in tbe bilL 

NOTE. Tbis case was argued and submitted to Judge Sawyer In April, 
1891, but he died without havlng filed his décision. In said argument tbe 
complainants were represented by H. T. Bingham and B. W. Bmgham. Be- 
fore the reargument, H. T. Bingham also died. 
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McKINNON V. McKINNON et al. 
(Circuit Court of Appeals, Eighth Circuit May 29, 1893.) 
No. 97. 

1. Partnership— Construction of Articles— Testamentabt Disposition. 

An uncle and nephew entered into articles ol partnership lor tlie prac- 
tice of medlclne, by wliicli it was agreed tliat, "in tlie event of ttie deatti 
of tlie senior member of the flrm, ail bis property, Personal and ottierwise, 
■which ho beld in partnereliip at the time of his death, should go to the 
junior partner." Hdd, that this was not a testamentary disposition of the 
property, and hence it was capable of euforcement in equity, although 
not cxecuted wlth the formalities required In a will. 46 Fed. Rep. 713, 
reversed. 

2. Samb— Considération. 

A suthcient considération for thIs provision is to be found in the mutual 
promises of the parties to become partnere, and to conduet the business 
under the terms of the agreement, whlch fumish the considération for the 
whole agreement. 46 Fed. Rep. 713, reversed. 

3. Samb— Partneuship Rbalty— Evidence. 

Land was purchased during the existence of the partnership, and wlth 
its funds, but title was takeia in the name of the senior partner. Part 
of It was used for the firm's office, and on the rest stock taken in pay- 
inent of fées due the flrm was pastured. Ali expenses incident to the care 
of the property were paid by the firm, and the senior partner never 
charged the firm rent for its use. The junior testlfled that it was part- 
nership property, and there was évidence of déclarations by the 
senior to the same effect. Held, that It was partnership property, within 
the terms of the agreement, and passed to the junior on the death of the 
senior. 46 Fed. Rep. 713, reversed. 

4. Same. 

Itesldence property owned by the senior before the partnership waa 
formed was used for office purposes by the firm, and was afterwards 
rented. The firm received the rents, and Improvements were made wlth 
the funds of the firm. There was direct testimony by the junior, and 
évidence of déclarations by the senior, that this was agreed to be part- 
ner.ship property. Hdd, that its character as such was established, and the 
junior was entitled to it on the death of the senior. 46 Fed. Rep. 713, 
reversed. 

5. Farol Evidence— Statute op Frauds— Partnership. 

Where the existence of a partnership Is established by an instrument in 
writing, the survlving partner Is at libcrty to prove by extrinsic évidence 
or by paroi that certain lands held by tlie doceased partner were ia 
fact tluï property of the firm, and cases of this description are not within 
the statute of frauds. 

Appeal from the Circuit Court of the United States for the 
Western District of Missouri. 

In Equity. This was a suit by John A. McKinnon against David 
H. McKinnon, Isabella McDonald, and John McDonald. The court 
below dismissed the bill. 4C Fed. Eep. 713. Complainant appeals. 
Keversed. 

Statement by THAYER, District Judge: 

This was a bill which was flled by the appellant in the circuit court for 
the western district of Missouri to restrain the appellees from prosecutlng 
a certain ejectment suit, and to speciflcally enforce a covenant contained in 
a copartnership agreement that was entered into by the appellant and Mal- 
colm McKinnon on the Ist of .Tanuary, 1884. The partnership articles in which 
the covenant is contained are as foUows, the provision whlch the appellant 
seeks to enforce being indicated by itaUcs: 
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"We, the nnderslgned, Malcolm McKlnnon and .Tohn A. McKinnon, of the 
town of Maysville, De Kalb Co., Mo., do, this first day of January, 1884, agrée 
to enter into partnersliip for the purpose of practicing the arts of medieine 
and surgery In the town of Maysville and vicinity, from the first day of Jan- 
uary, 1884, imtil the first day of January 1890, inclusive. We hereby agrée 
to share the profits accruing froin tlie practice of our profession equaliy, aud 
to bear equaliy ail expenses and losses incident to the same. We also agrée 
to do ail we reasonahly can to advance the interests of tlie firm until the 
term of partnersliip expires, at which time we will, if mutually agreed, or at 
the request of any one of the flrm, take account of stock and ail profits 
in money or in any other property of which we are in possession, and, after 
deducting therefrom ail expenses of the firm, and allowing for the différence 
in stock furnished at the commencement of the partnership, equaliy divide ail 
profits which we will consider due to ourselves, our heirs or executors. 
And the junior member of the firm (J. A. McKinnon) agrées to relinquish aU 
claims at the end of the term of partnership, or at any time after dissolu- 
tion of the same, to the further practice of hia profession in the town of 
Maysville and vicinity, unless it is mutuaUy agreed upon to further con- 
tinue in the partnership, or unless it is the wish of the senior member of the 
firm (M. McKinnon) that the junior member of the flrm (J. A. McKinnon) 
should continue the practice of his profession unconnected with liim, in 
which case the said J. A. McKinnon shall hâve full privilège to conduct the 
practice of his profession without any conditions in the town of Maysville 
and vicinity. And it is further agreed upon that, should the senior member of the 
■firm die or become incapable of practicing his profession, that the riyhl to continue in 
the business should dezolte on the junior merinher, {J. A. McKinnon,) and, in the 
event of the death of the senior member of the firm, that ail his property, personal and 
oiherwise, which he held in partnership at the time of his death, should go to the junior 
partner, J. A. McKinnon, provided tlie senior member leates no family of_ his own to 
which it might recur. And it is also agreed upon that, should the junior partner 
(J. A. McKinnon) die before the termination of the partnership, that 1ns sbare 
of thô partnership property be administered upon according to his expressed 
wishes, or, in the absence of that, according to the wishes of the senior mem- 
ber, (M. McKinnon,) providing J. A. McKinnon leaves no family of his own 
to Inherlt his property. To the faithful performance of the for^oing con- 
ditions in our articles of partnership, we, each of us, pledge ourselves, as wit- 
nes8 our signatures, this first day of January, 1884. 

"M. McKinnon, Senior Member. 

"J. A. McKinnon." 

The circumstances which preceded and gave rise to the controversy are as 
foUows: Malcolm McKinnon, who signed the foregoing articles, was a 
physician, who had resided and practiced his profession at Maysville, De 
Kalb cotmty, Mo., for some years prier to his death. At the time of his 
death, which occurred in May, 1886, he was about 45 years of âge, and hatl 
never been married. He left surviving him one slster and three brothers, 
who resided, respectively, on Prince Edward island, In Scotland, in Massa- 
chusetts, and in New .Tersey. He had been separated from those who were 
of kin to him for about 20 years before his decease. In the month of Novem- 
ber, 1881, the appellant came from Lowell, Mass., to Maysville, Mo., and 
shortly thereafter became associated with Dr. Malcolm JIcKinnon, who was 
his uncle, in the practice of mcdiciuo and surgery. The relation of partner- 
ship, which appears to hâve been deflnitely formcd as early as January 1, 
1882, continued without interruption or difliciilties of any sort until the 
death of the uncle, in the year 1880. During that perlod most of the hard 
work incident to the practice is said to hâve Jaeen done by the nephew. Tlie 
uephew claims, and there is no évidence to the contrary, that he abandoned 
a position which he held as physician in the Lowell Dispensary, and came 
to Missouri, at the urgent solicitatlon of his uncle, who roproseuted to him 
"that he was ovcrcrowded with work, and that, if he would come, he would 
make him his partner, and make it an object for him to come." The part- 
nerehip articles above set forth were drawn by Dr. Jlalcolm McKinnon with 
his own hand, and were executcd by himself and by his nephew, at the tn- 
Btance of the former, on the day they bear date; but the partnership relation 
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had existed for two years previously, under an oral agreement, whicli, as 
it Is claimed by the appellant, was substantially the same as that expressed 
by fJie written articles. Wlien the partnership was formed, in tlie fall of 
1881, or January, 1SS2, tlio elder Dr. McKinnon ownod a small house and lot 
in tlie village of Maysville, Mo., wlicre lio residcd and kept his otfice, which. 
pièce of property Is lioreafior referred to as the "Résidence Property." He 
Jiad at tlie time tliree horscs and two veliicles, about iJl.OOO in money, and 
some outistiuiding accounts. During tlie spring, summer, and autumn of the 
year 1882, sevoral parcels of laud, amounting to 280 acres, wcre purchased, 
which land is hcrcaftor spoken of as tlio "Watts Farm," and In 1886 was 
wortli about fivc or six thousand dollars. The title to the land thus pur- 
chased was taken in the name of the uncle. In March, 1885, four lots of land 
were purchased in the village of Blaysville, Mo., for $2,500, the title to which 
was also taken in the name of the uncle. Tho latter property is hereafter 
referred to as the "Meycr I^ots." The title to thèse three pièces of property 
remained in Dr. Malcolm McKinnon at the time of his death. After his death, 
the appellees, who are a brother and sister of the deceased, brought an action 
of ejectment against the appellant to recover the three parcels of real estate 
in question, whereupon the appellant filed the présent bill, to enjoin the 
proseeution of the ejectment suit, and to specifically enforce his right of 
survivorship, claimlng that said property was "held In partnership" when 
his uncle died, and that he became entllled to it under the partnership 
articles. The circuit court, on final hearing, dismissed the bill. The opinion 
of the circuit court is reported in 46 Fcd. Rep. 713. 

Stephen S. Brown, for appellant. 

WiUard P. Hall and Vinton Pike, for appellees. 

Before CALDWELL and SANBORN, Circuit Judges, and 
THAYER, District Judge. 

THAYER, District Judge, (after stating the case.) The action of 
the circuit court in dismissing the bUl was made to tum largely, 
if not entirely, on the foUowing findings of law and fact: 

First. That the clause in the partnership articles of date Jan- 
uary 1, 1884, which provided that, in the event of the death of the 
senior member, "ail his property, personal and otherwise, which he 
held in partnership at the time of his death, should go to the junior 
partner," was a mère testamentary disposition, and void, because 
not executed in conformity with the Missouri statute concerning 
wills. 

Second. That the clause in the partnership articles last referred 
to was in any event a mère gratuity, which rested upon no con- 
sidération, and for that reason would not be enforced in equity. 
And 

Third. That while the évidence showed that a part of the realty 
described in the bill was acquired during the existence of the part- 
nership, and was paid for in part with partnership funds, yet that 
the évidence failed to show that any of said real estate was "held 
in partnership" at the time of Malcolm McKinnon's death. 

It will be convenient to consider thèse several propositions in the 
order last stated. There are many cases to be found in the books, 
some of which hâve been called to oiir attention, and are evidently 
relied upon in the présent case, where an instrument which was in- 
tended by the grantor to be a conveyance was held not to be oper- 
ative as such, because it did not pass any présent interest, and 
to be void as a will, because not executed in conformity with the 
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statu te of -wills. Hester's Ex'r v. Young, 2 Ga. 31; Turner v. Scott, 
51 Pa. St. 126; Roth v. Michalis, 125 Dl. 325, 17 N. E. Eep. 809; 
UniTersity v. Barrett, 22 lowa, 73. Th.e distinction between a 
deed and a will is elementary, and is well understood. The former 
must pass a présent interest, althougli the riglxt to possession and 
enjoyment may not accrue until some future time; wliereas an in- 
strument which. does not pass any interest until after the death 
of the maker is essentially a will, and must be executed with 
ail due formalities. But we fail to see that thèse authorities, or 
the principles which they enunciate, hâve any proper application 
to the case at bar. The partnership articles inyolved in the prés- 
ent controversy were neither intended as a deed or a will. They 
constitute an executory agreement, which détermines the righta 
of the parties Inter se, and provides what disposition shall be made 
of the partnership property on the happening of a certain event. 
In the state of Missouri, where thèse articles were signed, and 
where both partners at the time resided and carried on business, 
it is as weU settled, as it is in any state of this Union, that an agree- 
ment by a person, upon a valuable considération, to give to another 
the whole or a part of his property at the promissor's death, will 
be speciflcaUy enforced in equity, both as to real and personal 
property, if the considération is duly rendered by the promisee. 
Wright V. Tinsley, 30 Mo. 389; Sutton v. Hayden, 62 Mo. 101; Gup- 
ton V. Gupton, 47 Mo. 47; Hiatt v. Williams, 72 Mo. 214; Sharkey 
V. McDermott, 91 Mo. 647, 4 S. W. Rep. 107; West v. Bundy, 78 Mo. 
407. And the same doctrine was approved by this court, in view 
of thèse authorities and others of a similar character, in Jaffee v. 
Jacobson, 4 U. S. App. 4, 1 G. G. A. 11, 48 Fed. Rep. 21. We can 
conçoive of no sufficient reason why an agreement contained in 
partnership articles, to the effect that, in a certain contingency, 
one of the partners shall succeed to ail of the partnership assets, 
should not be lield valid, and should not be speciflcaUy enforced 
in equity when the contingency happens, if an agreement such as we 
hâve last referred to is held to be valid and enforceable, as it cer- 
tainly is in the state where this controversy had its origin. Un- 
der such an arrangement between partners the one in whom the 
right of survivorship is thus vested, would hold ail of the partner- 
ship assets, subject to the payment of the partnership debts, as 
he would in any event; and we are not aware of any considéra- 
tions which should preclude the making or the enforcement of 
such an agreement. We think, therefore, that the first proposition 
above stated, on which the décision of the case was made to turn, 
was erroneously decided. 

We are also of the opinion that the second proposition above 
stated is not tenable; that is to say, we think that it cannot be 
maintained that the agreement that the junior partner should suc- 
ceed to ail of the partnership property on the death of the senior 
member was a mère gratuitous promise, which rested upon no con- 
sidération, and for that reason was not enforceable. No extended 
argument is necessaiy to show that this })rovision of the partner- 
ship agreement rests upon the same meritorious considération that 
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supports tlie otter provisions of the partnership articles. The 
considération whicli supports the agreement as a whole, consists 
of the mutual promises of the parties to become partners, and to 
conduct the partnership business on the ternis mentioned in the 
partnership agreement. It is not denied that this promise on the 
part of the junior partner was faithfully performed until the death 
of the senior member of the firm, and, that being conceded, we are 
unable to understand how it can be successfully asserted that 
the provision that he should be entitled to the senior member's 
interest in the partnership assets did not rest upon a valuable 
considération. 

This brings us to the third and most important contention of 
counsel for the appellees, that none of the lands in controversy 
were in fact "held in partnership" at the time of Dr. Malcolm Mc- 
Kinnon's death; and, if that proposition is maintainable, the 
bill was properly dismissed. It was conceded by the circuit court 
that the lands purchased during the existence of the partnership — 
that is to say, the Watts farm and the Meyer lots — were paid for 
in part with the moneys of the firm. After a careful perusal of 
the testimony, we hâve reached the conclusion that ail of the pay- 
ments made for the last-mentioned property were made with part- 
nership funds, with the single exception of the flrst payment 
made on the Watts farm, in the sum of |1,200, which pajTnent ap- 
pears to hâve been made with money which belonged to the senior 
member of the ftrm. But, although it is true that the lands pur- 
chased during the existence of the partnership were purchased 
with partnership funds, yet it does not follow, necessarily, that the 
lands so acquired became partnership property, or were held in 
partnership when the senior Dr. McKinnon died. When, during the 
existence of a copartnership, real estate is purchased with partner- 
ship funds, and the title thereto is taken in the name of one mem- 
ber of the ûrm, the real estate so acquired does not become a part 
of the firm assets, unless such was the intention of the partners. 
Tillinghast v. Champlin, 4 E. I. 173; Ludlow t. Oooper, 4 Ohio St. 
1; Collumb v. Read, 24 N. Y. 505; Buchan v. Sumner, 2 Barb. Ch. 
1G5; Page v. Thomas, (Ohio Sup.) 1 N. E. Rep. 79. It may hâve 
been that the purchase was merely an investment of surplus funds, 
and that it was the intention of the parties to hold the lands as 
tenants in common, rather than as partnership property. The fact 
that lands bave been purchased during the existence of a firm with 
partnership money, and that the title bas been talœn in the name 
of one of the partners, is but a single persuasive circumstance 
tending to show that they are partnership assets. It is necessary 
to further inquire, when the intent of the parties is not manifest, 
whether the real estate so acquired was used for partnership pur- 
poses, or whether the income derived therefrom, and the expansés 
incident thereto, were carried into the partnership accounts, and 
treated as partnership matters. It is generally held that thèse 
latter considérations are controUing circumstances in determining 
whether lands purchased with the money of a firm, and held in 
the name of one partner, are in fact partnership assets. Fairchild 
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V. Fairchild, 64 N. Y. 471, 481; Wtaling Co. v. BorJen, 10 Cusli. 
458, 475; Collins v. Decker, 70 Me. 23; CoUumb v. Itead, 24 N. Y. 
505; York v. Clemens, 41 lowa, 95; Sherwood v. Eailway Co., 21 
Minn. 128, 130. Pursuing this line of inquiry, tlien, witli référence 
to the use made of tliose lands which were purchased dviring tke 
existence of the copartnership, we flnd the fact to be that the Meyer 
lots were occupied and used as an office by the firm, from the time 
Ihey were purchased until the death of Dr. Maloolm McKinnon. It 
may be conceded that, strictly speaking, the Watts farm was not 
used for the purpose of transacting the business mentioned in the 
partnership articles, but it does appear that the firm frequently 
took live stock in payment for fées, and that the animais so 
taken were used to stock tlie farm, and that, at the time of Dr. 
McKinnon's death, the firm had acquired and then owned a large 
herd of live stock, which was being grazed and fed on the farm in 
question. It furthermore appears that ail of the expenses incident 
to the care and management of the farm were paid ont of the 
partnership funds; that whatever income was derived therefrom 
was received by the firm; and that no charge was made against 
the firm by the senior partner, in whose name the title was taken, 
for the care and support of the live stock of the firm which were 
herded on the Watts farm. 

Thus far we hâve only referred to a class of facts which are gen- 
erally held suflficient in themselves, when the matter is in doubt, 
to show that real estate which was purchased by a partner with 
partnership funds is in fact partnership property. But the case 
does not rest on such proof alone. The appellant testifled, in sub- 
stance, and his testimony was received without objection as to 
Its competency, that ail of the real property that was acquired dur- 
ing the existence of the partnership was purchased after a con- 
férence between himself and his uncle, upon a distinct understand- 
ing that it should form a part of the partnership assets; that it 
was always treated by them as partnership property; and tliat 
both had equal authority in controlling the same. There was also 
abundant évidence of admissions made by Dr. Malcolm McKinnon 
during his lifetime, to disinterested third parties, that the lands in 
controversy were the property of himself and his nephew, and 
that both had an equal voice in their management. It is also 
worthy of notice that the clause in the partnership articles which 
the appellant seeks to enforce contains an implied admission that 
the property of the firm did not consist entirely of personalty. It 
was provided in the articles that the right of survivorship should 
extend to ail of the senior member's property "held in partnership, 
Personal and othenvise." 

In view of ail of the foregoing considérations, we hâve reached 
the conclusion that it is sufticiently established by the record that 
the Watts farm and the Meyer lots were held in partnership, and 
were in fact partnership assets when the senior member of the 
firm died, and that the circuit court should hâve so decreed. 

The évidence that was offered to establish the fact that the 
résidence property was also partnership assets at the time of Dr. 
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McKinnon's death is of tlie same character as tliat which. we hâve 
already alluded to in treating of the real estate acquired during 
the existence of the flrm; that is to say, the évidence shows that 
the résidence property was used as an office by the firm from the 
time it was formed, about the Ist of January, 1882, until the Meyer 
lots were purchased, in the spring of 1885. In the mean time no 
rent was paid by or demanded of the firm for the use of the prem- 
ises in question. During the same period some permanent im- 
provements were made on the property, at the expense of the firm, 
and a considérable sum was thus expended, considering the small 
value of that property. After the firm ceased to use it as an 
office, it was rented to third parties, and the rents received were 
credited to the firm, and treated as partnership funds. Thèse facts 
are practically undisputed. The junior partner also testified that it 
was expressly agreed between himself and his uncle, when the 
partnership was originally formed, that the résidence property 
should become a part of the partnership assets, and that it was 
always so treated both by himself and his uncle. This was one 
of the considérations which induced the nephew to enter into the 
partnership. Thèse statements of the nephew are strongly corrob- 
orated, in our opinion, by proof of similar statements made by 
the elder Dr. McKinnon during his lifetime to disinterested wit- 
nesses. It was further shown, and the fact is undenied, that from 
January, 1882, to May, 1886, no individual account was kept of 
moneys received or expended by either member of the firm. On 
the contrary, during the entire period, ail of the property in their 
possession was treated as common property, and aU moneys re- 
ceived were deposited in bank to the crédit of one account, which 
was drawn upon at will, both by the uncle and the nephew. Fur- 
thermore, it is apparent to us that the firm accumuiated prop- 
erty much more rapidly than the senior member appears to liave 
done before the firm was organized. In view of ail the facts and 
circumstances, we can hardly doubt that both members of the firm 
regarded the résidence property as a part of the firm assets, not- 
withstanding the fact that it was not purchased with partnership 
funds; and we thinlc that it should be so treated in order to give 
effect to the intention of the parties, unless there are insuperable 
légal obstacles which preclude us from so doing. The circuit 
court appears to hâve entertained the view that no relief could 
be afforded as to the résidence property, by reason of the statures 
of frauds. At ail events, a doubt was intimated whether a verbal 
agreement to put lands into a firm, made before a firm exists, is 
effectuai to pass either a légal or équitable title to the same, even 
though the parties hâve acted for years on the faith of the agree- 
ment, and in the mean time bave treated the lands as partnersliip 
property and made large expenditures thereon. With respect to 
this suggestion, it is only necessary to say that no objections were 
made on the trial to any of the testimony on the ground that it 
was incompétent under the statute of frauds. Furthermore, we 
know of no reason why a paroi agreement, of the kind last indi- 
cated, may not be speciflcally enforced when there bas been such a 
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part exécution of the same as will ordinarily suffice to take a paroi 
contract for tlie sale of lands eut of the opération of the statute 
of frands, and instances are not wanting where contracts of the 
latter character hâve been specifically enforced in the courts of the 
state from which this appeal cornes. Tatum v. Brooker, 51 Mo. 148; 
Dozier v. Matson, 94 Mo. 328, 332, 7 S. W. Rep. 268; Self v. Gordell, 
45 Mo. 345, 346. But, however this may be, we think it is well 
established by the weight of authority that when the existence 
of a flrm is established, by an instrument of writing, any one who 
is concerned in the flrm assets (whether he is a creditor of the 
flrm or a partner) is then at liberty to prove by extrinsic évidence, 
or by paroi, that certain lands which are held by one of the part- 
ners are in fact the property of the flrm. Oases of this description 
are not within the provisions of the statute of frauds. Whaling 
Co, V. Borden, 10 Cush. 458, 475; Gollins v. Decker, 70 Me. 23 
Dale V. Hamilton, 5 Hare, 369 ; York v. Clemens, 41 lowa, 95, 102 
McGuire v. Ramsey, 9 Ark. 518; Jarvis v. Brooks, 27 N. H. 37, 67 
Sherwood v. Eailway Co., 21 Minn. 128. 

In view of what has been said, our conclusion is that the circuit 
court erred in dismissing the bill. Its decree is therefore reversed, 
and the case is remanded to the circuit court, with directions to 
vacate its former decree, and to enter a decree in favor of the 
complainant, vesting him with ail the right, title, and interest in 
and to the lands in controversy that was held or owned by Dr. 
Malcolm McKinnon at the time of his deaii, and further perpetu- 
aUy enjoining the appellees from further prosecuting any eject- 
ment suit to recover said lands, under any pretended right or title 
thereto, acquired laj the laws of descent, from Dr. Malcolm Mc- 
Kinnon. 



PUTNAM V. RUCH et al. 

(Circuit Court, E. D. Loulsiana. June 12, 1893.) 

No. 12,100. 

1. CONSTITDTIONAL LaW— COR^ORATIO^'S— ANNCLMENT OP CHARTEB. 

Const La. arts. 248, 258, wliich provide for regulating the slaughter of 
cattle and atwlisli ail monopoiy features in the charter of any corporation 
oxisting in tlie state, did not entirely annul the charter of the Crescent 
City Live-Stocli Landing & Slaughter-House Company, a private corpora- 
tion, created by Act No. 118 of 1809, which gave it the exclusive right to 
slaughter cattle in New Orléans; but they morely abolîsh the monopoiy 
feattire, and leave a coi-poration capable of carrying ou tlie business 
in common with ail others engagîng therein. 54 Ped. Rep. 216, reaflirmed. 

2. Corporations — Rights of Stockholders — Bill to Enjoin Waste. 

A stocliholder cannot maintain a bill to restrain the wasting of cor- 
porate assets unless the corporation Itself refuses to file the bill; and in 
such case it must be made a party défendant. 54 Fed. Eep. 216, re- 
aifirmed. 

In Equity. Bill by Forest L. Putnam against Louis Euch and 
others for the appointment of a receiver for the Crescent City Live- 
Stock Landing & Slaughter-House Company, and for other relief. 
For former opinion, on motion for injunction pendente lite, see 
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54 Fed. Rep. 216. On demurrer to the bill and supplemental and 
amended bill. DemuiTer sustained, and bills dismissed. 

J. R. Beckwith, for plaintiff. 

Eouse & Grant and DroUa & Augustin, for défendants. 

BILLENGS, District Judge. This case is heard on tbe demurrer 
to the bill, and the supplemental and amended bill. The questions 
involved are, in substance, those presented upon the hearing of 
the application for an injunction; but they hâve been argued with 
Kuch ability, and considérations hâve been heard which were omit- 
ted at the former argument, leaving the matter in such a state 
that I think it proper briefly to go over the ground again. The 
question to be decided is whether the charter of the corporation 
known as the "Crescent City Live-Stock Landing & Slaughter- 
House Company" was altogether recalled by the provisions of the 
constitution of 1879. I will not restate in full the text of the 
charter or the terms of the two constitutional provisions. The 
charter is found in Act No. 118 of the Acts of 1869, at page 170, 
and the articles of the constitution which touehed the question 
being considered are articles 248 and 258. The question, then, 
is whether the provision of the constitution which withdrew from 
the corporation its exclusive right left it still a corporation oa- 
pacitated to carry on its original business, but shorn of any ex- 
clusive privUege. Section 3 of said Act No. 118 provides: 

"And tho said Crescent City Live-Stock Landing & Slaugliter-Honse Com- 
I>ai;y sliall hâve tlie sole and exclusive privilège of conductïng and carry ing 
on the live-stock landing and slaugliter-house business within the limits 
and privilèges granted by the provisions of this act." 

It seems to me it is as if in one section of this charter it had 
been said that this corporation should hâve the privilège of con- 
ducting and carrying on the live-stock landing and slaughter-house 
business within the limits and privilèges granted by the provisions 
of this act, and in another section it had been enacted that the 
privilèges granted in the flrst section should be exclusive, and the 
constiliition of the state had, in efifect, repealed and recalled the 
second section granting the exclusiveness. This would hâve left 
the former section in full force, and the corporation, though de- 
prived of any exclusive right, would hâve still had witliout 
any exclusiveness the privilège of conducting and carrying 
on the live-stock landing and slaughter-house business. The point 
was very much pressed that the suprême court of the state of 
Louisiana, in the case of State v. Fagan, 22 La. Ann. 546, and the 
suprême court of the United States, in the Slaughter-House Cases, 
16 Wall. 36, — they viewing the subject from différent standpoints, 
—had each maintained the validity of the exclusive privilège 
granted to this corporation, upon the ground that the législature 
could control and regulate the matter of public health; and, there- 
fore, that the statute above referred to (Act No. 118) was a public 
law, and perished in toto with the conflicting constitutional pro- 
vision. But there must be the same discrimination made hère as 
with respect to the twofold nature of the Act No. 118. The su- 
v. 56FED.no. 7 — 27 
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preme court of th.e state and thé suprême court of tke United 
States were not dealing with. the right of tb.e législature to create 
such. a corporation without exclusive rights, but it was the ex- 
clusiveness of the privilège that they dealt with, and it is the 
exclusiveness of the privilège which undoubtedly brings it, so far 
as it is made a monopoly, within the category of public laws. But 
Act îsTo. 118 is twofold, — it créâtes a corporation, and gives it 
definite faculties or capacities; in the next place, as a public law, 
it avails itself of the corporation it has thus created to malie 
it of practical benefit to the public in the matter of public 
health. It was not the création of the corporation, and the en- 
dowing it with the faculty of carrying on the business of landing 
and slaughtering animais, which was contested, or which could 
be; it was the fact that, after creating that corporation, the légis- 
lature had given it the exclusive right to carry on this business. 
That the corporation is a private one appears from the fact that 
in section 2, Act No. 118, above referred to, said corporation was 
made a corporation, that should hâve a capital stock, the amount 
and the number of shares of which should be flxed by the corpora- 
tion. That iixes the character of the corporation. A corpora- 
tion whose shares are held by individuals, as thèse shares were to 
be held, is a private corjwration. See the following authorities: 
Banlc of United States v. Planters' Bank, 9 Wheat. 904; 2 Kent, 
Comm. (8th Ed.) 309, 310; Trustées of Dartmouth Collège, 4 
Wheat. 664; Bonaparte v. Railroad Ce, 1 Baldw. 223; Rundle v. 
Delaware & R. Canal, 1 Wall. Jr. 275. Justice Baldwin's Eeports 
(volume 1, p. 223, in Bonaparte v. Eailroad Co., supra) thus makes 
the distinction between public and private corporations: 

"Generally speaUing, publie corporations are towns, citles, parlshes, exlst- 
Ing for public purposes. Private corporations are for banks, Insurance, 
roads, canals, bridges, etc., where the stock is owned by individuals, but 
their use may be public." 

This corporation was further declared in section 10 to hâve an 
existence for 25 years. There was then created a private corpora- 
tion by this statute, and this private corporation, so created, was 
made an instramentality of rendering effective a régulation 
for the promotion of the public health; that is to say, after 
the législature had created this private corporation, and had 
endow«l it with certain privilèges, in the furtherance of a public 
law, they made those privilèges exclusive. The constitution has 
taken away whatever the public law gave, and has left a corpora- 
tion capable, as it seems, of carrying on its business in common 
with ail other people who are engaged in carrying on the same. 
This is a réitération of my views upon this subject. 

A supplemental and amended bill introduces matter tending to 
show a motive on the part of the directors in committing a waste 
which was charged in the original bill; but, since the corporation 
is not made a party to the bUl, the reason which, after the former 
hearing, seemed to me good against its being possible for the court 
to entertain it, stiil remains good. I will not recite the authori- 
ties again; they are found in my earlier opinion in the case. 
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For tliese reasons, it seems to me that the demurrer must be maiii- 
tained, and tlie original and supplemental or amended bill dis- 
missed. 
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POSTAL TELEGRAI'H CABLE CO. v. SAME. 

(Circuit Court, D. South Carolina. June 21, 1893.) 

1. TBLEGKAPir COMPAKIES — GoVEIlNMENTAL AGENCIES — SulT IN FeDEBAI, 

Co URTs — Taxation. 

A telegraph Company whlch has accepted the provisions of the act of 
July 24, 18CG, "to aid in the construction of telegraph lines," thereby 
becomes an agent of tlie fédéral govemment, and is entitled to maintaiu 
a suit in the fédéral courts to enjoin the collection of a state tax, which 
It allèges will Imperil ita existence, though the amount in controversy 
is not sufïicient to sustain the Jurisdiction of such courts on the ground 
of diverse citizenship. 

2. Same — Taxation— Interstate Commerce. 

A clty ordinance provided that "telegraph companles or agcncies, each, 
for doing business withïn the city of Oharleston, and not including busi- 
ness doue to O'r from points without the state, and not including any 
business done for the govemment of the United States," should pay an 
annual license fee of $500. Held, that thls Imposed a tax, and was valid, be- 
cause it expressly exempts from Its opération Interstate and govemmental 
business. 

In Equity. Thèse were bills filed by the Western Union Tele- 
graph Company and the Postal Telegraph Cable Company against 
the city council of Charleston and otliers for an injunction against 
the collection of taxes. BiUs dismissed. 

Smythe & Lee and Mordecai & Gadsden, for complainants. 
Charles Inglesby, for défendants. 

SIMONTON, District Judge. Thèse two cases, covering pre- 
cisely the same averments and issues, were heard together. The 
complainants are corporations, each organized under the laws of 
New Yorlî. Each of them has an office in the city of Charleston, 
and each is engaged in sending messages by wire to points in the 
United States, to points outside of this state, and in other countries 
on this continent, and is connected by cable with the old world. 
Each of them is thus an instrument of and engaged in Interstate 
commerce. Besides this, each of them, having its lines over the 
post roads, highways, and railroads in the city of Charleston, state 
of South Carolina, and in other s of the United States, has accepted 
the provisions of the act of congress approved 24th July, 1866, 
to aid in the construction of telegraph lines. By this action the 
Company so accepting i^uts its line at the service of the United 
States for postal, military, and other purposes, and gives precedence 
to its messages over ail other business. It thus becomes an agent 
of the govemment. The bills, having made statements to this 
efCect, proceed to say that the city council of Charleston, assuming 
to act under an act of the gênerai assembly of South Carolina, 
passed an ordinance to regulate licenses for the year 1892; that by 
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this ordinance aU persons engaged in business of th.e kinds tliere- 
inafter set forth, as a condition précèdent for carrying on sueh 
business, are required to prépare a statement for tlie city assessor, 
eacli giviag his name, place of business, and amount of business for 
the fiscal year for the purpose of assessment of the license tax; 
that, if he fail so to do, tlie citj' assessor shall proceed to assess 
Mm the amount provided in tbe ordinance, and to add tliereto a 
penalty of 50 per cent.; tbat be sball report tbis to tbe city treas- 
urer, wbo sball tben issue bis warrant for tbe collection of tbe same, 
and place tbe same in tbe bands of tbe city sberiiï for distress or 
levy, adding 5 per cent, for bis fées; tbat eacb of tbe complainants 
decided not to make, and in fact did not make, any sucb statement, 
or apply for sucb license, wbereupon tbe city assessor assessed 
eacb of tbem $500, and added tbereto tbe penalty of 50 per cent., 
and reported the same to the city treasurer, wbo issued thereon bis 
warrant, and placed tbe same tn tbe bands of the city sberifE, wbo 
now threatens to levy upon the property of tbe telegraph companies. 
Eacb complaint avers tbat tbe demand for tbis license and penalty 
is illégal and void; tbat tbe mode of enforcing the demand wiU 
interfère with and destroy the business of tbe company, rendering it 
incapable of performing its functions as an agent of the government 
or an instrument of interstate commerce, and prays an injunction. 
A temporary injunction was issued. Tbe défendant filed an an- 
swer. At tîie bearing, a motion was made to dismiss the bills for 
want of jurisdiction, tbe amount in controversy not exceeding 
$2,000, besides interest and costs. To tbis motion complainants 
reply tbat eacb of them is a government agent of the United States, 
and, as sucb, entitled to seek relief in tbis court, witbout regard to 
the amount in controversy; and tbat tbe amount in controversy 
does exceed the limit prescribed by the act of congress, and thus 
the diversity of citizenship would sustain tbe jurisdiction. This 
motion, like a demurrer, admits, for the purposes of tbe motion, 
the allégations of the bill. As agencies of the government, thèse 
companies, in ail matters aflecting tbeir existence as sucb agents, 
hâve a rigbt to come into this court, witbout regard to tbe amount 
in controversy. Yardley v. Dickson, 47 Fed. Èep. 835; U. S. v. 
Shaw, 39 Fed. Eep. 435. It would seem also that tbe jurisdiction 
can be maintained on the other ground. The value of tbe object 
to be gatned fixes tbe amount in controversy for jurisdictional 
purposes. Fost. Fed. Pr. § 16. The object to be gained bere is 
exemption from a license tax of |500 j)er annum. An injunction 
in a case lilce tbis must be of much greater value to the complain- 
ant tban tbe sum immediately deuuinded. Syiaonds v. Greene, 28 
Fed. Eep. 834; Wbitman v. Ilubbell, 30 Fed. Eep. 81; Eailway Co. 
V. Kuteman, 54 Fed. Eep. 552; Eailroad Co. v. Ward, 2 Black, 485. 
Eacb bill allèges irréparable injury in tbe destruction of its busi- 
ness. Tbe rigbt to conduct tbis business is alleged to be involved, 
and a valuable franchise, it is said, is tbreatened. Tbe demuTrer 
to tbe jurisdiction is overruled. The provisions of tlie ordinance 
to be construed are tbose requiring a license to be taken ont l)y 
any person, firm, company, or corporation engaged or engaging ia 
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business in tke city of Charleston, upon statement made of th.e 
amount of tlie business, upon which. the city assessor shall assess 
tbe proper license tax ; also the imposition of a penalty for each. and 
every offense on such as fail to comply witli the ordinance. The 
imposition of this penalty on each of the complainants, based on 
this item in the ordinance, is as f ollows : 

"35 telegrapli companles cr agencies, each, for dolng business exclusively 
withiii the city of Charlcston, and not ineliiding any business done to or irom 
I)oints without the State, and not including any business done for the govem- 
ment of the United States, Its officers or agents, $500." 

The flrst question which rises naturally is, is this a license, a 
condition upon the performance of which the right to do business 
dépends, and to which the right of doing business is referred, or is 
it a tax? This question is answered in Home Ins. Co. v. City 
Council, 93 U. S. 122. The state of Georgia required ail foreign 
insurance companies, as a condition précèdent for doing business 
in that state, to get a certiflcate from the comptroUer gênerai, to 
be issued upon a sworn statement of certain facts required in the 
act. The Home Insurance Company of New York had such a cer- 
tiflcate. The city of Augusta passed an ordinance requiring ail 
insurance companies to take out a license annually, and pay a cer- 
tain sum of money therefor. The Home Insurance Company dis- 
puted the validity of this ordinance, and denied the necessity for 
the license. The counsel for the company, leaders of the New 
York bar, contended before the suprême court that the term 
"license" means "permission" or "authority;" that it is a right 
given by scme compétent authority to do an act which without 
such authority would be illégal; that, having the right to do the 
business of insurance from its charter, and the permission to do its 
business in the state of Georgia from the act of its législature, 
a license from the city of Augusta was unnecessary, and its re- 
quirement unlawful. The suprême court replied to this argument, 
and overruled it. They held that the pajTuent required was a 
spécial tax, although called a "license," levied in the mode pre- 
scribed; that the penalty was a mode of enforcing its payment; 
and that the license, when issued, was only a receipt for the tax. 
In Wiggins Fenry Co. v. City of East St. "Louis, 107 U. S. 37G, 2 
Sup. et. Eep. 257, the same court, discussing the right of a city 
to require a license from a ferrjnnan whose ferries crossed a navi- 
gable stream dividing two states, take the same view, and sus- 
tained the tax against the contention that it interfered with Inter- 
state commerce. "The exaction of a license fee is an ordinary 
exercise of the police power by a municipal corporation." "The 
power of the state to authorize any city within its limits to en- 
force a license tax on trades or callings generally, especially those 
which are 'quasi public,' cannot be disputed." "Whether a license 
fee is exacted under tJie power to regulate or the power to tax is 
a matter of indifférence, if the power to do eitlier exists." In South 
Carolina the same point is decided, and the license tax sustained, 
in State t. Hayne, 4 S. C. 403; State v. Columbia, G S. G. 1. 

This being a tax, are thèse agents of the government and in- 
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struments of Interstate commerce subject to the tax? Tlie tax ia 
one for business done exclusively within the city of Charleston. 
The business is the receiving and the sending of messages by wire. 
As this is the controlling initial point of messages sent, and the 
concluding, consummating point of messages delivered, thèse words, 
without qualification, cover ail messages sent and received. A 
shipping and commission merchant may be said to do his business 
exclusively in Charleston, when he ships goods from and receives 
goods at this port, although, to complète such business, the goods 
are carried to and froni otlier points. ïhe draughtsman of this 
ordinance knew, however, that the business done by tliese com- 
panies between points without this state and the city of Charleston 
was protected from taxation by the' intei*state commerce law, 
(W. U. Tel. Co. V. Texas, 105 U. S. 4G0;) and that, in ail business 
done for the government its agent was protected from taxation, 
(W. U. Tel. Co. V. Alabama State Board of Assessment, 132 U. S. 
473, 10 Sup. et. Eep. 161.) So this part of the ordinance carefuUy 
excludes any such attempt, "not including any business done to 
or from points without the state, and not including any business 
done for the government of the United States, its oflScers or agents." 
But hère its exemption ends. Although a telegraph company 
is an instrument of commerce, and an agent of the United States, 
"its property in the state is subject to taxation as is other prop- 
erty, and it may immediately be taxed in a proper way on account 
of its occupation and business." Waite, C. J., in W. U. Tel. Co. 
V. Texas, supra. Mr. Justice Miller, delivering the opinion of the; 
court in W. U. Tel. Co. v. Alabama State Board of Assessment,' 
132 U. S. 473, 10 Sup. Ct. Eep. 161, thus sums up the law on this' 
subject as formulated in décisions of the suprême court: j 

'•ïhe principle in regard to telegraph companies which hâve accepted the, 
provisions of tlie act of congress 24th July, 1866, is that they sliall not be 
taxed by tlie authorilles of any state for any messages or receipts from mes- 
sages from points within the state to points without the state, or from points' 
witliout the state to points witlùn the sta/te, but tliat sucli taxes can be levied 
upon ail messages carried and delivered exclusively wîtliin the state." 

Precisely the same principle exists with regard to another in- 
strument of commerce, — express companies. Express Co. v. Sei- 
bert, 142 U. S. 350, 12 Sup. Ct. Eep. 250. The case of W. U. Tel. 
Co. V. Attorney General, 125 U. S. 530, 8 Sup. Ct. Eep. 9G1, is on 
a line with thèse décisions. The license tax in this case is not 
unreasonable, nor will its paynient iniperil or tax the existence 
of either of the companies, or its business in this city. 

The temporary injunction heretofore granted is dissolved in each 
case, the motions for injunction refused, and each bill is dismissed, 
with costs. 



UNIT)3D STATES v. KI^ÎIVKR. 

(Circuit Court, W. D. Wisconsin. Juno 5, 1893.) 

1. Bail — Oiîi,TaATros of Surety — Sukvivat,. 

The obligation of a surety on a bail bond is a continuing one, and binds 
his estate after his death. 
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2. Samh— Action on Bond— Complaint. 

In an action on a bail bond, a complaint whlch fails to allège that 
criminal proceedings tiad been commenced against ttie principal, or ttiat 
an examination was had before a qualifled offlcer, whereupon reasonablo 
cause appeared for bolitving hiin guilty, or tliat he was beld to bail, or 
reqnired to put in bail by anybody, is fatally defeetive. 

8. Same— Offense against United States— Form of Bond. 

Rev. St. § 1014, provides tliat olïenders against the laws of the United 
States may be admitted to bail, "agreeably to tlie usual mode of pro- 
Ci;ss against olïenders in the stato" wl\erein tlie proceedlngs are had. Rev. 
St. Wis. § 4808, provides that a person giving bail shall enter into recog- 
nizance "for his appearance at the next term of the circuit court of the 
county." Section 4810 provides that he may, "at his option, give bail 
either for his appearance at the then pending or next regular term 
thereof, or for his appearance at such term, and from term to term 
tliereafter." Edd, that a bond for his appearance at a spécial term of the 
United States district court not then called, wliich is afterwards called 
at a différent time from that named in the bond, and after tv^o regular 
terms hâve elapsed at which he might hâve been tried, is void. 

At Law. On demurrer to complaint. Action by the United 
States against Margaret Keiver, as administrât or of the estate of 
Joseph H. Keiver, deceased. Demurrer sustained. 

Samuel A. Harper, U. S. Atty. 
Scott & Kemington, for défendant. 

BLUSTN, District Judge. This is an action upon a pénal bond 
given by Albert A. Cadwallader as principal and Joseph H. Keiver 
as his surety for the appearance of said Cadwallader at a spécial 
term of the United States district court to be held at the city of 
Jfadison on the 21st day of June, A. D. 1892, and also before said 
district court, from term to term thereof, to answer any indict- 
ment that might be found against said Cadwallader for viola- 
tion of section 5209, Eev. St. U. S., on the charge of embezzling, 
abstracting, and willfuUy misapplying the moneys, crédits, and 
funds of the Superior Bank of the City of Superior. The défendant 
made default, and the bond was declared forfeited on January 10, 
1893. Since the exécution of the bond Joseph H. Keiver died, 
and the suit is brought against Margaret Keiver, as- administra- 
trix of his estate. 

There is a demurrer put in by the défendant assigning various 
reasons why the action cannot be maintained. Among others, 
il is claimed that the action does not survive, and so cannot be 
maintained against the estate of the surety upon the bond. This 
ground is not well chosen. The action is on contract. The pur- 
pose of the obligation is to secure the appearance of the principal 
to answer to a criminal charge. The défendant, instead of going to 
jail, and being kept in the custody of the marshal, is delivered 
over to the safe-keeping of the surety who undertakes to hâve him 
in attendance to answer any indictment that may be found, and 
also to hâve him in attendance at any subséquent term of the 
court to answer to his trial. Such obligations would be of but 
little force and service if they did not survive the death of the 
surety. It is a continuing obligation and binds the estate of the 
obliger upon his death. 
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But there are two objections to the sufficiency of the complaint 
that, in the judgment of the court, are well taken: 

(1) The complaint does net anywhere show the occasion for the 
taking of the bond, does not allège that any criminal proceedings 
had been commenced or were pending against Cadwallader, that 
any examination had been had before any ofiicer qualiâed by law 
to hold an examination or admit to bail, nor that upon any such 
examination or otherwise it was held or adjudged that there was 
probable cause for believing the défendant guilty, or that he was 
held to bail or required to put in bail by anybody. For aught 
that appears in the complaint, the giving bail was a voluntary 
proceeding. This will not do. It should appear that the bond 
was given in a pending légal proceeding against the prisoner, be- 
fore an oflQcer having jurisdiction, and qualified to hold examina- 
tions and admit to bail, and under circumstances where it was 
proper to require bail to be given, or, in default thereof, to com- 
mit to jail. The jurisdiction to hold to bail is statutory and 
spécial, and exists only in the cases named in the statu te, hnâ 
the particular facts bringing the case within the statute should 
appear to hâve existed. People v. Koeber, 7 Hill, (N. Y.) 39 ; People 
V. Young, Id. 44; Vose v. Deane, 7 Mass. 280; People v. Brown, 2.'{ 
Wend. 49; Andress v. State, 3 Blackf. 108; State v. Lamoine, 53 
Vt. 568; Treasurer v. Merriïl, 14 Vt. 64; Dickinson v. State, (Neb.) 
29 N. W. Eep. 184. 

(2) The bond in suit was made returnable at a spécial term, 
not then called, and which, when called, was called at a différent 
term than that named in the bond, and after the elapse of two 
regular and gênerai terms of the court, at which the prisoner may 
hâve been tried, and to which the bond might and should hâve 
been made returnable, according to the statute. This objection 
is fatal, and cannot be cured by amendment, as Ihe facts are no 
doubt correctly alleged as they appear of record. Section 4808, 
Eev. St. Wis., provides that — 

"Any person who Is arrosted by vlrtiie of a wnrr.int oharging him -with a 
liMilàble offense whicli the court or olïicers before whom sueli warrant Is re- 
turnable lias no jurisdiction to try, may waive an examination thereon, and, 
exoept in cases of murdcr, enter into recogni^anee, witli suflîcient sureties, 
to 1)0 approved by sucli ofticer, for liia appoaranee at tlie next term of the 
circtiit court of Ihe comity, and such défendant shall thereupon be dis- 
charged." 

And section 4810 provides that — 

"Whcnever any person charged with a criminal offense shiill be admitted to 
bail for his appc-urance at the circuit court to answer the same, he mny, 
at hls option, give bail either for his appearancîo at the then pending or next 
regular term thereof, or for his appeai-ance at such term, and from term to 
term thereafter until discliarged by law." 

Congress bas never undertaken to regulate by statute the pro- 
cess or mode of requiring bail in criminal cases, but, as in most 
matters of légal procédure, refers such process to the mode pre- 
Bcribed by the statute of the state where the court sits. Section 
1014, Rev. St. U. S., provides that— 
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"For any crime or offense against the United States thé offender may, by any 
justice or judge of the United States, or by any coniniissioner of a circuit 
court to t'ake bail, or by any ctinncellor, judge of a suprême or superior court, 
cliief or first judge of conmion pleas, mayor of a city, justice of tlie peace, 
or otlier magistrate, of any state wliere lie may be found, and agrceal)ly to 
the usual mode of process against olïendors in Kuch state, and at the expense 
of Iho l'nited States, be ari'ested and imprisoned or bailod, as the case; may 
be, for trial before such court of the United States as by law has cognizance 
of the offense." 

This statute evidently refers the détails of the proceeding to the 
state statute, and it is by that law that we must détermine their 
regularity and validity. Under this statute, which is taken from 
the original judiciary act of September 24, 1789, (1 Stat. 91,) it was 
held by Judge Curtis in U. S. v. Eundlett, 2 Curt. 41, that it was 
the intention of congress by the words "agreeably to the usual 
mode of process against offenders in such state" to assimilate ail 
the proceedings for holding accused persons to answer before a 
court of the United States to the proceedings had for similar pur- 
poses by the laws of the state where the proceedings should take 
place; and that the prisoner is not only to be arrested and im- 
prisoned, but baUed, agreeably to the usual mode of process in the 
state court. This décision has been recognized and foUowed 
in later cases. See U. S. v. Horton's Sureties, 2 Dill. 94; U. S. v. 
Case, 8 Blatchf. 250. In the first of thèse cases, decided by Judge 
Dillon, where the statute of Missouri provided for the adjournment 
of an examination for a period not exceeding 10 days at one time, 
and the commissioner, at the prisoner's request, had continued the 
examination for 19 days, and taken bail for his appearance at the 
end of that time, and the bail having been forfeited, it was held 
that the commissioner's order for the appearance of the accused 
was contrary to law, and that the recognizance was void. And 
in the latter case, decided by Judge Woodruff, it was held that in 
New York, where state magistrates hâve no power to take recog- 
nizances, United States commissioners hâve no such authority. 
and that a bond conditioned for the appearance of the accused be- 
fore the commissioner on a future day to which the proceeding 
was adjourned was void. 

In the case at bar, as a matter of fact appearing of record, 
though this does not appear in the complaint upon the bond, Cad- 
wallader was arrested and taken before a United States court 
commissioner at Superior on April 29, 1892, and had an examina- 
tion or waived an examination, and by the commissioner was held 
to bail, and thereupon the bond in suit was given on that day. The 
regular December term of the United States circuit and district 
court appointed by act of congress to be held at Madison on the 
flrst Tuesday of December in each year was then in session, and 
did not adjourn until June 6, 1892. A grand jury was in attend- 
ance on the court, and returned a bill of indictment against Cad- 
wallader during that term, on May 26, 1892. The next term 
regularly appointed by law to be held was held at Eau Claire on 
the first Tuesday, being the 7th day of June, 1893. A trial jury wv^ 
in attendance on that term, and the prisoner might hâve been tried 
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at that term. The bond required tlie défendant to appear at a 
spécial tei-m to be bolden at Madison on June 21, 1892. No such 
term was appointed by law to be beld. One might be called or 
not, in tlie discrétion of tlie judges of tlie circuit and district courts. 
None had been called on 29th AprU, 1892, wlien the bond was taken, 
nor was called until May 17, 1892. Wlien it was called it was called 
for the 14th of June, 1892, instead of June 21st. Now, the time at 
which the prisoner should be required to give bail to appear is either 
regulated by statute, or must rest whoUy in the discrétion of the 
examining magistrate. And if he can pass over two gênerai 
terms of the court at which the prisoner might be tried, there is no 
reason why he might not pass over three or any number of terms. 
But I take it the statute is the measure of authority for holding 
to bail, and that, when the magistrate transcends that, he is with- 
out jurisdiction. Upon giving bail, the prisoner is handed over to 
the surety, in the place of being held in custody by the sheriff. The 
necessity for limitation in case of admitting to bail is the same 
as in committing to prison for the want of bail, and the right or 
privilège in the one case can no more be waived than in the other. 
The bail hâve the custody of the principal, and may take him at 
any time or in any place. His dwelling is no longer his castle, 
as against the right of the sureties, but may be entered at any 
time of day or night, and on a Sunday as well as on a week day. 
If it were optional with the prisoner to be committed to await his 
trial at the pending term or at the next regular term, it would be 
quite apparent that he could not waive that right, and be com- 
mitted to await trial at some subséquent term of the court. At 
common law the prisoner, when let to bail, was required to appear 
at the next term at which he could be tried. 4 Bl. Comm. 296. 
The statute takes the place of the common law on the subject, and 
requires bail to be taken for the appearance of the accused at his 
option, either at the then pending term or the next regular term. 

In People v. Mack, 1 Parker, Crim. R. 567, the défendant was 
brought before a justice of the peace of Poughkeepsie county on a 
charge of larceny. After an examination, the justice, deciding 
that there was probable cause to believe the accused guilty, required 
him to give baU for his appearance at the next court of oyer and 
terminer to be held in Duchess county, and such a recognizance 
was given. The New York statute authorized the magistrate tak- 
ing the examination to require the prosecution and ail the material 
witnesses against the prisoner to enter into a recognizance to ap- 
pear and testify at the next court having cognizance of the offense, 
and in which the prisoner might be indicted. The court in Duchess 
county was to sit in Jnne, 1854. But it appeared that there was 
another term at which the prisoner could hâve been tried appointed 
to be held in Poughkeepsie county in May of the same year. The 
court held the recognizance void, although there was no positive 
provision of the statute to the effect that the recognizance must 
be returnable at the flrst term at which the prisoner could be tried. 
The court said it would be absurd to require the witnesses to attend 
at one court and the prisoner at another, and that both by common 
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law and necessary intendment of the statute the bond should hâve 
required the prisoner to appear at tlie flrst session of the court at 
which he might be tried. This defect in the bond and complaint 
being fatal to the case, the demurrer is sustained, and judgment 
must go in favor of the défendant. 



UNITED STATES v. LIPKIS et al. 

(Pistrlct Court, S. D. New York. June 9, 1803.) 

Immigration— PovHiiTy op Immigrant — Liabilitî to Become Public Chabgb 
— Bond— FoRFEiTURE. 

On the arrivai of an immigrant ■woman in this country a bond was ex- 
acted by tbe govemment, conditioiied that slie or lier children should not 
within five ycars become a public charge. Witliin six months she became 
insano, and vas sent to the public asyluni. UcU that, whUe the insanlty 
of the woman might not hâve been contemplated when the bond wastaken, 
tihe évidence as to the poverty and inefflciency of her husband showed the 
liabîlity of the family to become at any tlme a public charge, and as it 
was on that account that the bond was exacted, and for that reason that 
the woman became a public charge as soon as her dérangement arose, 
Md, that the government was enlitled to judgment on the bond. 

At Law. Action by the United States against Philip Lipkis and 
Herman Lapidus on an immigrant's bond. Judgment for plaintiff. 

Edward Mitchell, U. S. Atty., and John O. Mott, Asst U. S. Atty. 
Jacob Manheim, for défendant Lipkis. 
Eosenthal & Gretsch, for défendant Lapidus. 

BEOWÎT, District Judge. On the 27th of September, 1891, one 
Itte Easzban and her three children iirrived as immigrants at the 
port of New York; and the superintendent of immigration, being 
satisfied that they were lilcely to become a public charge, required 
a bond which was executed by the défendants in the sum of -f 500, 
under the régulations of the secretary of the treasury, conditioned 
that neither the said Itte Raszban nor her three children should 
"become a public charge for support for a period of five years, upon 
any state of the United States, its territories, or the District of 
Columbia, or upon the city, town, township, county or any olher 
municipality therein." 

The évidence shows that the husband and father of the im- 
migrants had been in this country about a year, and was earning 
more or less as a peddler in this city; and that he had two young 
children who also contributed to the support of the family. The 
évidence on this point rests mainly on the testimony of the husband 
himself. His évidence, however, bas such inconsistencies, and in 
some portions is so lacking in probability and candor, that I am 
constrained to give it little weight as against the testimony of the 
oihcers, who testified to the extrême poverty of the appearance 
and surroundings of the family at their rooms. 

I hâve no doubt of the authority of the superintendent of im- 
migration to require a bond upon the landing of thèse immigrants, 
on the ground that from the poverty and character of the husband. 
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tkey were likely to become a public charge. About six montlis 
after the arrivai of the motlier slie became insane, and was sent 
to tbe public insane asylum of the city under the direction of the 
commissioners of charities and correction, where only poor per- 
sons unable to pay for treatment are received, and she was there 
attended to for a considérable period at the expense of the munici- 
pality. The case, therefore, falls within the précise conditions of 
the bond; and the plainttlï is consequently entitled to judgment 
unless the public charge arose from some independent circum- 
stances which cannot be deemed to hâve been contemplated or 
covered by the bond. 

No doubt the illness, that is, the dérangement of Mrs. Kaszban, 
was not specifically contemplated at the time when the bond was 
taken; and if it appeared that the expenses to which the hiisband 
was thereby subjected were so extraordinary and so whoUy out 
of any ordinary and reasonable provision for the future, it might, 
perhaps, be held that becoming a public charge in that way did 
not arise from the poverty of the immigrant or her family, but 
from an independent and extraordinary cause. When an able- 
bodied workman comes to the country, who is able to take care 
of himself and his family, and is likely to procure remunerative 
work in his trade, it is not the practice to require a bond from 
him merely because he may bave but little ready money, and upon 
the mère possibility that he may meet with some accident that 
may make him a cripple and thus render him and his family a 
public charge. For at the time of arrivai he is not likely to be- 
come a public charge; his health, capacity for work, and the prob- 
ability that he will obtain work, furnish ordinary and sufïicient 
security, in the ordinary course of things, against any such lia- 
bility. Upon the whole testimony in this case, however, I cannot 
flnd that the circumstances of the husband were sufficient to 
afford any reasonable guaranty that the members of his family 
might not become a public charge under the ordinary liabilities 
to sickness, or as soon as any other additional charges arose be- 
yond the barest needs of existence. His poverty and ineffîciency 
are too plain. The liability of his family to become a public 
charge through any of the ordinary contingencies of life existed 
when the bond was taken, because of his poverty and ineffîciency. 
It was on that account, no doubt, that the bond was required; 
and it was for that reason that his Avife became a public charge 
as soon as her illness arose, and no effort to provide for her at his 
own expense was made. I must, therefore, allow judgment for 
the plaintiff, with costs. 

PAULY V. CORONADO BEAOII CO. 
(Circuit Court, S. D. California. June 12, 1893.) 

COBPORATIONS— UlTBA ViRES AcTS. 

A California corporation was organized, as stated In the articles of in- 
corporation, for the purpose of acquiring a certain pièce of land, laying 
it out as a town, and rcselling in lots, bîocks, etc., and also of acquiring 
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"street railroad or other riglits and franclilses, telegraph, téléphone, or 
other similar franchises, and gas and electrie Ught franchises, over the 
said property, or any part thereof." Beld, that the corporation had no 
authorlty to subscribe for shares of stock in a manufacturing corporation, 
and such a subscription was ultra vires and void. 

At Law. Suit by Frederick N. Pauly, receiver of ttie Califor- 
nia National Banli of San Diego, against the Cîoronado Beach Com- 
pany. Judgment for défendant. 

M. T. Allen, for plaintiff. 

James E. Wadham, for défendant. 

ROSS, District Judge. This suit was brouglit to recover of tte 
défendant, as the holder and owner of certain shares of stock in a 
corporation called the Coronado Fruit-Package Company, its al- 
leged pro rata share of certain indebtedness due from that Com- 
pany to the bank, of which the plaintiff is the receiver. The 
défendant and the Coronado Fruit-Package Company are both 
corporations duly organized under the laws of the state of Cali- 
fornia. The purposes of the défendant, as stated in its articles 
of incorporation, are: 

"(a) To acquire, by purchase or otherwise, that pièce or parcel of land 
situate on the bay of San Diego, in the eounty of San Diego, state of Cali- 
fomia, and linown as the 'Peninsula of San Diego,' and as 'Coronado Beach 
Property;' to lay ont and divide the same, or such parts thereof as they may 
deem advisable, into town blocks and lots, with suitable streets and avenues; 
and, generally, to develop and beautify the same as a town and seaside re- 
sort, with a View to reselling or otherwise dispostng of the same in blocka 
or lots, and either by public auction or private eontract, or to culti\ate, im- 
prove, subdivide, or sell, for any other purpose, any pièces or parts thereof. 

"(b) To acquire, by purchase or otherwise, street-railroad or other rights 
and franchises, telegraph, téléphone, or other simUar franchises, and gas and 
electrie light franchises, over the said property, or any part thereof, and to 
develop, resell, or otherwise dispose of the same, and to acquire, hold, and 
malutaln ail and every right, privilège, and interest in and over the said 
property, its appurtenances and privilèges, tliat a private owner tliereof might 
or eould do, hâve, or hold, in and over the same; also, to construct and 
maintahi wharves upon the said water front." 

The purposes of the Coronado Fruit-Package Company, as stated 
in its articles of incorporation, are: 

"The manufacture of fruit packages, veneers, and général woodwork, and 
to receivo and collect compensation for sucli products, and to purcliase, bold, 
and operate ail n(!cessary real and porsonal property in the conduct of the 
business aforesaid." 

E. S. Babcock, Jr., was one of the incorporators of the défend- 
ant Coronado Beach Company, and the évidence in this case shows 
that he was the practical manager and-controUer of the business of 
that Company. Act;ing for the Coronado Beach Company, he 
became one of the incorporators of the Coronado Pruit-Package 
Company, signing the articles of incorporation of that company, 
"E. S. Babcock, Jr., Trustée for Coronado Beach Company," and 
in the same capacity, and ia the same way, he subscribed for 100 
shares of the stock of the Coronado Fruit-Package Company, the 
certiflcate therefor being issued to "Coronado Beach Co., E. S. 
Babcock, Jr., Trustée." Eighty per cent, of the face value of the 



430 FEDERAL REPORTEE, Vol. 56. 

stock, to wit, tlie sum of $8,000, was paid by the Coronado Beach 
Company to the Coronado Fi'uit-Package Company, and the certifl- 
cate of stock kept among the assets of the défendant company. 
Ail of this was done by the direction of E. S. Babcock, Jr. 

Assuming that the acts of Babcock in thèse particulars should 
be considered and treated as the acts of the Coronado lîeach Com- 
pany, they must be held ultra vires of that company. The doctrine 
upon that subject is thus summed up by the suprême court in the 
case of Central Transportation Co. v. Pullman's Palace Car Co., 
139 U. S. 48, 11 Sup. et. Eep. 484: 

'•Tlie eliarter of a corporiition, rend In tho liglit of auy gênerai laws whieli 
are applicable, Is the measuro of Its powers, and the onuineratlon of those 
powers implies the exclusion of ail others not fairly incidcntal. Ail contnicts 
made by a corporation beyond the scope of tlioso powers are unlawful and 
void, and no action can be maintained upon them in the courts; and this, upon 
three distinct grounds: The obligation of every one contracting with a corpo- 
ration to take notice of the légal limita of its powers; the interest of the 
stockholders, not to be subjeeted to rislis which they hâve ne ver undertalien; 
and, above ail, the interest of the public, that the corporation shall not 
transcend the powers conferred upon it by law." 

If it be assumed that the laws of Califomia, conferring the right 
of forming corporations, is not limited to individual persons, it is 
nevertheless clear that the purposes of the défendant company, 
as expressed in its articles of incorporation, do not, expressly or 
by implication, include the subscription for shares in any other 
corporation, and the assumption of the resulting liabilities. See 
Mor. Priv. Corp, § 433. 

ThCTe must be judgment for the défendant, and it is so ordered. 



PAULY V. STATE LOAN & TRUST CO. 

(Circuit Court, S. D. Califomia. June 12, 1893.) 

No. 531. 

National Banks — Insolvency — Statutokt Liability of Stockholdeub— 
Pledgeb of Shahes. 

A corporation which holds certain shares of stock In a national bank as 
collatéral security for a loan, and is carried on ,the rogistry of the bank 
as the holder of such stock "as pledgee," is not subject, on the bank's 
insolveney, to the statutory liabUity of a stockholder. 

At Law. Action by Frederick N". Pauly, receiver of the Cali- 
fomia National Bank of San Diego, against the State Loan & Trust 
Company, a corporation, to recover an assessment on certain shares 
of the bank. Judgment for défendant. 

M. T. Allen, for plaintiff. ' 

W. P. Gardiner, for défendant. 

EOSS, District Judge. The plaintiff, as receiver of an insolvent 
national bank, brings this suit against the défendant bank to recover 
the amount of an assessment on 200 shares of the stock of the in- 
solvent bank, orîginally taken by the défendant as collatéral se- 
curity for 112,500, with interest thereon, loanod by défendant to J. 
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W. CoUins and S. G. Havermale upon that security and upon the 
promissory note of Havermale, indorsed by Collins. At the time 
of the loan Collins was président and Havermale one of the directors 
of the Oalifomia National Bank of San Diego, and each was the 
registered owner and holder of 100 shares of its stock. The banlc 
was then carrying on its ordinary business, and, so far as known 
to the défendant and the public, was perfectly solvent. Upon the 
making of the loan, and for the purpose of securing its repayaient 
with interest, Collins and Havermale each indorsed in blank his 
certificate for 100 shares of the stock in question to défendant, and 
thereupon, and upon the application of the défendant to the bank 
whose stock was thus represented and assigned, that bank took up 
the two certificates issued to Collins and Havermale, and in lieu 
of them issued to the "State Loan & Trust Co. of Los Angeles, as 
pledgee," two certificates for 100 shares each. 

The défendant thus stood upon the registry of the national bank 
as the holder of 200 shares of its stoclc "as pledgee," and so stood 
at the time the bank became insolvent. The indebtedness to de- 
fendant for which the stock was given as security, though redueed 
in amount to |10,000, continued, and the question presented for dé- 
cision is whether, under such circumstances, défendant is liable 
for an assessment upon the 200 shares of stock for the benefit of 
the creditors of the insolvent bank. The statute providing for the 
association of persons for carrying on the business of banking pro- 
vides, among other things, as foUows: 

"The capital stock of each association shall be divided Into shares of one 
hundied doUai-s each, and be deemed personal property, and transférable on 
the books of the association in such manner as may be prescribed in the by- 
!aws or articles of association. Every person becoming a sharoholder by sucli 
transfer shall, in proportion to his shares, succood to ail the rights aud lia- 
bilities of the prier holder of such shares; and no change shall be made 
in tlie articles of association by which the rights, remédies, or security of the 
existing creditors of the association shall be iinpaired." Rev. St. § 5139. 

By section 5151 of the Revised Statu tes it is declared: 
"Tlie sbareholders of every national banking association shah be held In- 
dlvidvially responsible, equally and ratably, and not one for another, for 
ail contracts, debts, and engagements of sucli association, to the extent of the 
amount of their stock therein, at tlie par value thereof, in addition to the 
amount invested in such shares," 

— With certain exceptions, not applicable to the présent case. 

Section 5152 is as folio ws: 

"Persons holding stock as executors, adtninistrators, giiai'dians, or trustées 
shall not be personally subject to any liabilities as stookholders; but the es- 
tâtes and funds in their hands shall be liable in like manner and to the 
same extent as the testator, intestate, ward, or person interested ia such 
trust funds would be if living, and compétent to act and hold the stock in 
his own name." 

The précise question involved was not presented in any of the 
numerous cases that hâve been cited by counsel. But, in my opin- 
ion, the doctrine of the case of Anderson v. Warehouse Co., 111 TJ. 
S. 479, 4 Sup. et. Eep. 525, carried to its logical conclusion, exempts 
the défendant from the liability with which it is sought to be 
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cliaxged. In tliat case the suprême court, while declaring it to be 
well settled that one wlio allows himself to appear on the books of 
a national bank as an owner of its stock is liable to tke creditors as 
a shareliolder, wbether Le be the absolute owner or pledgee only, 
and that, if a registered owner, acting in bad faith, transfers his stock 
In a failing bank to an irresponsible person, for the purpose of escap- 
ing liability, or if his transfer is colorable only, the transaction is 
Yoid as to creditors, and that it is also true that the bénéficiai owner 
of stock registered in the name of an irresponsible person may, un- 
der some circumstances, be liable to creditors as the real sharehold- 
er, said it knew of no case that held that a mère pledgee of stock 
Is chargeable where he is not registered as owner. 

In that case the Philadelphia Warehouse Company had loaned 
tnoney on certain shares of the stock of the First National Bank 
of Allen town, which afterwards became insolvent. One William 
Kern, who was a member of the firm of W. H. Blumer & Co., and 
to which firm the loan was made, was the registered holder of 
490 shares of the stock of the bank, and as security for the loan 
he caused 450 shares standing in his own name on the books of 
the bank to be transferred, and a certilicate to be issued therefor 
in the name of T. Charlton Henry, président, — Henry being prési- 
dent of the warehouse company. As soon as that faet became 
known to the directors and members of the executive committee 
of the company, they deemed it inadvisable to hâve the stock stand 
in the name of the président, and accordingly the certificate was 
thereupon transferred, under the seal of the company and the sig- 
natures of its président and secretary, to Denis McCloskey, an 
irresponsible person, and a porter in its employ. With this assign- 
ment the certificate was presented by the company to the bank, 
with the request for the issuance of a new certificate in the place 
of it in the name of McCloskey, and accordingly the stock was 
transferred to McCloskey on the books of the bank, and a new cer- 
tificate issued in his name and delivered to the warehouse com- 
pany. McCloskey never had possession of the certificate, and 
at the request of the company he executed in blank an irrévocable 
power of attorney for the sale and transfer of the stock. He sub- 
sequentl}^ died, and after his death the stock was transferred on 
the books of the banlc, at the request of the company, to another 
one of its employés, who was also an irresponsible person, and who 
indorsed thereon an iiTevocable power of attorney for its transfer, 
and in whose name it stood at the time of the failure of the bank. 
AU of this was donc with the avowed purpose on the part of the 
company to avoid incurring liability as a shareholder of the bank. 
The circumstances of the case were such as to satisfy the court 
that the company acted throughout the transaction in good faith, 
and without any fraudulent intent. 

Such being the facts, the court declared the law to be that the 
warehouse company never was the owner of the stock; that its 
transfer was only by way of pledge, and that the company was 
bound to return it whenever the debt for which it was held should 
be paid; that there was never a time, from the date of the original 
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transfer by Kern on the books until thé failure of the bank, that 
it was or pretended to be anything else than a mère pledgee. 
"Those -wlio examined the list of sliareliolders," said the court, 
"would hâve found the name of McCloskey or of Ferris as the regis- 
tered holder of four hundred and flfty shares. There was nothing 
on the books of the bank to connect them, or either of them, with 
the warehouse company, and therefore no crédit could hâve been 
given on account of the apparent liability of the company as a 
shareholder. If inquiries had been made, and ail the facts ascer- 
tained, it would hâve been found that either Kern or Blumer & 
Co. were always the real owners of the stock, and that it had been 
placed in the name of the persons who appeared on the registry, 
not to shield any owner, from liabUity, but to protect the title of 
the company as pledgee. Blumer & Co. and the bank were fully 
advised who McCloskey was, and of his probable responsibility, 
when they allowed the transfer to be made to him, and they un- 
doubtedly knew who Ferris was when the stock was put in his 
name after McCloskey's death. The avowed purpose of both 
transfers was to give the company the control of the stock for the 
purposes of its security, without making it liable as a registered 
shareholder. To our minds, there was neither fraud nor illegality 
in this. The company perfected its security as pledgee, without 
making itself liable as an apparent owner. Kern or Blumer & 
Co. still remained the owners of the stock, though registered in 
the name of others, and pledged as collatéral security for their debt. 
They consented to the transfer, not to escape the liability as share- 
holders, but to save the company from a liability it was unwilling 
to assume, and at the same time to perfect the security it required 
for the crédit to be given. As between Blumer & Co. and the 
warehouse company, Blumer & Co. or Kern were the owners of the 
stock, and the company the pledgee. As between the company and 
the bank or its creditors, the company was a pledgee of the stock, 
and liable only as such. The creditors were put in no worse 
position by the transfers that were made than they would hâve 
been if the stock had remained in the name of Kern or Blumer & 
Co., who were always the real owners. To our minds, the fact 
that the stock stood registered in the name of Henry, président, 
from December 27th to January lOth, is, under the circumstances 
of this case, of no importance. The warehouse company promptly 
declined to allow itself to stand as a registered shareholder, becaiise 
it was unwilling to incur the liability such a registry would im- 
pose. It asked that the transfer might be made to McCloskey. 
To this the owners of the stock and the bank assented, and from 
that time the case stood precisely as it would if the transfer had 
originally been made to McCloskey instead of Henry, président, 
or if Henry had retransferred to Kern or Blumer & Co., and they 
had, at the request of the company, made another transfer to 
McCloskey." 

It seems to me there was stronger ground for holding the ware- 
house company liable in the case from which the quotation has 
been made than there is for holding the défendant in the présent 
v.56F.no.7— 28 
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case liable. Hère it is not pretended th.at there was any fraud- 
ulent conduct on the part of the défendant. There that claim was 
made, and it constituted the ground of the dissenting opinion of 
two of the justices of tlie court. If the holding of the stock as 
pledgee rendered the warehouse company liable under the statute, 
it could not hâve relieved itself of that liability by causing the 
stock to be placed upon the books of the banlv, and a certificate 
therefor to be issued in the name of one of its irresponsible em- 
ployés; for the same case déclares it to be well settled that a 
liability incurred cannot be so avoided. The warehouse company 
was without any liability, because, being pledgee only, it was not 
the real owner of the stock, and it was not liable as the apparent 
owner because it did not appear upon the records of the bank as 
such apparent owner; and hence no one could hâve been misled 
by its acts. 

Applying this reasoning to the case at bar, the défendant bank 
must be held not liable. If, as held in Andersen y. Warehouse 
Co., a pledgee is not liable because not the real owner of the stock, 
it is manifest that the record of the truth upon the books and 
certificate of the bank that the stock is held in pledge cannot ren- 
der such pledgee liable. Any and every person dealing with the 
bank is thereby apprised that the pledgee only holds the stock 
as security for some debt or oljUgation, and that the real owner of 
it is the pledgor, to whom he must look for the statutory liability. 

It results that there must be judgment for the défendant, and 
it is so ordered. 



FOSTER et al. v. CLEVELAND, 0., 0. & ST. L. RY. CO. 

(Circuit Court, S. D. New Yorli. June 15, 1893.) 

1. FEDERAL Courts— JuBisDicTioN — Diverse Citizenshif — Demal—Burden 
op Proop. 

Wliere diverse cltizensliip is sufflclently alleged for the purpose of sliow- 
ing fédéral Jurisdiction, but is denied by défendant, the burden of proof 
is on défendant, and, if no proof is ofEered, the jui-isdictîon is sustained; 
and this rule is not clianged in tliose States under whose statutes (adopted 
by Rev. St. § 914) the déniai must be made in the answer. 

3. Carriers — Discrimination — Interstate Commerce Law. 

The action of a railroad passenger agent in guarantying that a theater 
troupe, to whom he sells a party-rate ticket, shall arrive at their destina- 
tion at a given time, is not Oie giving of an undue or unreasonable préfér- 
ence or advantage, within the meaning of the Interstate commerce law, 
(24 Stat 380, § 3.) 

3. Parol Evidence — Admissibility. 

In an action to recover damages against a railroad company for failure 
to carry plaintifCs' theater troupe to their destination on time, whereby 
they mlssed their engagements, it was not error to permit plaintifC to givo 
oral évidence that he was to receive 75 per cent, of the box receipts, 
altliough the agreement to that efCect was in writtug. 

4 Mbasure dp Damages— Breach op Contract. 

In such an action, plaintiffs are entitled to recover the damages suf- 
fcrod on account of the engagements actually missed by tlie delay; but 
damages accruing on .account of ottier engagements, wliich tliey miglit liave 
lîopt but for the breaking up of the troupe tlirough failure to pay the 
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performers, which failure was due to the loss of the box receipts of tlie 
engagements missecl, are too remote to hâve been In the contemplation of 
the parties, and cannot be recovered. 

At Law. Action by William H. Foster and others against the 
the Cleveland, Cincinnati, Chicago & St. Louis Eailway Company 
to recover damages for breach of contract. Verdict and judgment 
for plaintiffs. 

Henry îfelville, for plaintiffs. 

Joseph M. Keatinge and John T. Dye, for défendant. 

WHEELEE, District Judge. This suit is brought for not carry- 
ing the plaintiffs' opéra troupe from Peoria, 111., to Louisville, Ky., 
on time. 'The complaint alleged that the plaintiffs were citizens 
of New York. The answer denied this allégation. Upon the trial 
the plaintiffs' évidence tended to show that their troupe was at 
Peoria on Saturday, December 6, 1890, and was well known, and 
very valuable, for which they had a séries of engagements, be- 
ginning Monday evening, December 8th, at Louisville, and other 
southem cities; that a district passenger agent of the défendant, 
having authority to make rates for transportation of passengers, 
and assuming to hâve fuU authority, applied to them to go over 
his Une, and was informed, in détail, that not to arrive at Louis- 
ville at about 8 o'clock Monday morning would be very disastrous 
to the Company and the engagements, and upon it guarantied that 
for the regular party rate the troupe should hâve a through car 
leaving Peoria at about 7 o'clock Sunday evening, over the defend- 
ant's line to Crawfordville, and over the Monon line to Louisville, 
and arrive there at about 8 o'clock Monday morning; that they 
arrived Tuesday, and were too much fatigued, from the delay and 
exposure, to play that evening, and were broken up, and engage- 
ments were lost. The defendant's évidence tended to show that 
the agent had no authority to make spécial contracts, and that 
DO guaranty was given. No évidence was given as to the citizen- 
ship of the plaintiffs, nor question made about jurisdiction. The 
jury was charged that private limitations upon the agent's au- 
thority would not govern, unless disclosed, and to flnd for the 
plaintiffs, if the guaranty was given, and for the défendant, if not. 
They found for the olaintiffs with $750 damages for the loss of 
the engagement for Monday evening, |ôOO for the loss of that 
Tuesday evening, $3,750 for loss of rest of engagements, and |5,000 
for breaking up the troupe. 

The défendant, on this motion for a new trial, insists that the 
verdict should be set aside for want of proof of citizenship to give 
jurisdiction; for want of authority of the agent to give the guaranty; 
because the guaranty would be contrary to the interstate commerce 
laws, and void; and because one of the plaintiffs was permitted to 
testify that their share of the gross receipts would, under a written 
contract for the opéra house, be 75 per cent., without producing the 
contract, or accounting for its loss, further than to show that it was 
in the hands of an agent who, on inquiry for it, had written that it 
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was in his trunk, which had been lost; and for newly-discovered 
évidence as to the value of the troupe. 

Before the act of 1872, (Kev. St. § 914,) beyond donbt, wliere 
juri.sdiction of the courts of the United States was alleged, the 
burden, both of allégation and proof, rested upon whomsoever 
would defeat it. Sheppard v. Graves, 14 How. 505. By the laws 
cf New York, Ohio, and some other states, adopted by this statute, 
such allégations nuist be made in the answer. Draper v. Spring- 
port, 15 Fed. Kep. 328; Kefining Co. v. Wyinan, 38 Fed. Eep. 574. 
If thèse statutes changed the form, mode, and time of such plead- 
ing, they did not obviate the necessity, nor alter the burden, of 
proof. Hartog v. Memory, 116 U. S. 588, 6 Sup. Ot. Eep. 521; Ee- 
fining Co. v. Wyman, 38 Fed. Eep. 574. And, if this déniai was a 
sufficient allégation of want of diverse citizenship, under the act 
of 1875, there was no proof to make the want appear, as that act 
requires. Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. Eep. 501. 
Thus the original allégation of citizenship has not been overthrown, 
as required by law to defeat it, but has stood. 

That private limitation upon the authority of the district pas- 
senger agent, not disclosed, would not bind the plaintiiïs in deal- 
ing with him, within his apparent and assumed authority, would 
seem to be elementary. Butler v. Maples, 9 Wall. 766. 

The Interstate commerce law made giving "any undue or un- 
reasonable préférence or advantage to any particular person, flrm," 
etc., unlawful. 24 Stat. 380, § 3. If this guaranty was such undue 
or unreasonable préférence or advantage, no action would arise 
upon it. That the transportation was had upon party-rate tickets 
did not make anything about it undue or unreasonable. Interstate 
Commerce Commission v. Eailroad Co., 145 U. S. 263, 12 Sup. Ct. 
Eep. 844. The transportation was not, and was not to be, any dif- 
férent from what any party might hâve had upon the same train. 
The substance of the guaranty was that such connection should 
be made at Crawfordville as would take the troupe through in time. 
This was not anything undue, but was what was due, and if it 
was not undue it was not unreasonable. If the connection had 
been made, and the arrivai at Louisville accomplished, exactly as 
the agent of the défendant guarantied they should be, the défend- 
ant would hâve incurred no penalty or liability, and hâve broken 
no law. Therefore the guaranty dces not seem to be void because 
against law. 

This action is not brought upon the written contract by which 
the plaintiffs were to hâve 75 per cent, of the gross receipts for 
performances; neither was it between thèse parties. The extent 
of the plaintiffs' interest in the receipts lost by being kept from 
performance was important only upon the question of damages. 
What one of the plaintiffs testifled to was this interest, which was 
none the less admissible because a written contract would show 
the same thing. Bank v. Kennedy, 17 Wall. 19. 

Xo valid reason has been made to appear for setting aside the 
finding for the plaintiffs. The verdict, as to damages, is spécial, 
and judgment may be rendered upon it according to the extent 
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to which the défendant sliould be held liable. The loss of the 
performances advertised for Monday and Tuesday evenings, 
for whieh the jury found $750 and $500, respectively, was a 
direct conséquence of the delay on the journey; but that de- 
lay did not prevent keeping other subséquent engagements. The 
breaking up of the troupe was due to failure to pay the perform- 
ers. The expected receipts for Monday and Tuesday evenings 
would hâve enabled the plaintiffs to pay them; but a like amount 
of money from any other source v?ould also. The breaking up 
of the troupe prevented keeping further engagements, and the 
loss, after that of the two performances which the delay pre- 
vented, was the conséquence of not paying the performers. The 
damages would be such as the parties contemplated, in mak- 
ing tlie arrangement, would foUow from the failure to carry it 
eut. The loss from failure to arrive in season to give perform- 
ances which the parties knew the troupe was going to Louisville 
to give would corne fairly within the contemplation of the parties. 
The loss from failure to pay the performers would not. 

The défendant does not appear to hâve used such diligence about 
discovering the new évidence as to require or justify setting aside 
the verdict for it, if material. Thîs conclusion, however, renders 
it wholly immaterial. 

Motion denied. Judgment on verdict for $1,250. 



WARD V. BLAKK MANUF'G CO. 

(Circuit Court of Appeals, EiglitU Circuit. May 1, 1893.) 

No. 202. 

1. federal cotirtb — jurisdiction — diverse cltizenship — corporations— 
Pleadino. 

An averment that plaintifif "Is a corporation organized and domlelled in 
tlie State of New York," sufflciently sbows that the corporation Is a citizen 
of that State, within the provision of the acts requlrlng diverse cltizenship 
to give jurisdiction to the fédéral courts. 

8. Evidence— Rei.evanct. 

In an action to recover the price of certain pumping machlnery the 
answer averred that the water cylinders were too weak for the pressure 
made upon tliem. UcW, tliat for tlie purpose of 'disprovlng this aUegation 
It was compétent to introduce évidence that plalntlfC had put up pumps 
tii niiothor city, mado from the same patterns, and identical in ail re- 
spects, which pumped successfully against a static head much greater 
than that of defendant's pumps. 

8l Same — Evidence Made Compétent by Adverse Partt. 

^\^hen one party testiûes as to conversations leading up to a written 
contract determining the rights of the parties, it is not errer to permit 
the other party to give évidence as to the same matters, though ail 
the évidence was strlctly Inadmissible. 

4. Bame—Revibw— General Ob.iections. 

An alleged error in the admission of évidence wlll not be considered 
by au appellate court when the record merely recites that the com- 
plainlng party "objected" and "excepted." U. S. v. Shapleigh, (8th Cir- 
cuit) 4 C. G. A. 237, 54 Fed. Rep. 126, 12 U. S. App. 2t>, followed. 

5. Sale of Machinbry — Action for Price — Dbpects — Burden of Proof — In- 

structions. 

In an action to recover the price of machlnery sold the défense was that 
the machlnery was defective. There had been breakages, which défend- 
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ant maintaîned arose from such defects, but wUch plalatlff clalmed were 
due to négligent and unsklUful opération by défendant. Thls Issue waa 
fuUy trled to the jury. Held; that there was nothlng erroneous or mis- 
leadlng in a charge that the burden was on défendant to prove net only 
that the machinery became def ective, as alleged, but 'that such defects 
grew ont of inhérent defects and wealiness, and waa not due to other 
causes. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

At Law. Action by the Blake Manufacturing Company agaiiist 
Zeb Ward to recover a balance due on the contract price of certain 
machinery sold to him. There was a verdict for plaintiff, and 
judgment thereon, and défendant brings error. Affirmed. 
. Statement by CALDWELL, Circuit Judge: 

On the 12th day of December, 188.5, the Blake Manufacturing Company, 
the défendant In error, agreed to manufacture and put up for Zeb Ward, the 
plaintiff in error, at Llttle Rock, Ark., pumps and pumplng machinery for 
the purpose of eupplying that clty with water from the Arkansas rirer, 
When thls contract was entered into the plaintiff in error made certain 
représentations to the défendant in error as to the height from whlch the 
water was to be drawn, and the height to which It was to be thrown. The 
contract specified the water was to be "llfted to a height of 200 feet." It 
tumed out that the water had to be llfted to a height of 285 feet, and that 
It had to be drawn from a greater height than was represented. The ma- 
chinery was constructed and put in place. Its opération was not satlsfactory. 
The plaintiff in error contended that thls was the resuit of some defect In 
the construction or érection of the machinery, and the défendant in error 
contended it resulted from the représentations of the plaintiff in error as to 
the height from whlch the water was to be drawn, and the height to whlch 
it was to be thrown, the défendant in error Iiaving beeu guidetl by thèse 
représentations In the manufacture of the machinery. Thereupon the par- 
ties entered into a second contract as follows: 

"Thls agreement, made and entered into thls 24th day of May, 1887, by and 
between the Geo. F. Blalce Manufacturing Company, of Boston, Mass., party 
of the flrst part, and Col. Zeb Ward, of Ldttle Rock, Ark., party of the 
second part, witnesseth, that for and in considération of the original contract 
made between the same parties in the sum of thirteen thousand dollars, 
($13,000,) and the further considération of five tliousand five hundred dollars, 
($5,500,) the party of the first part agrées to carry out the proposition marked 
No. 2, and dated May 24th, 1887, In ail Its détails, whlch not only conslsts 
of changlng the two pumplng englues now in the waterworks at Little Rock 
into compound condenslng englnes, each having 16" hlgh-pressure and 30" 
low-pressure cylinders, and 18" stroke, but further Includes the fumlshîng 
by the party of the flrst part of two independent suitable air pumps and 
condensers, and one extra heater, so as to make the englnes exact dupllcates, 
and also includes ail the pipe connections that are requlred to make the 
same job complète for running the englnes separately or together, so that one 
englne can pump two million flve hundred thousand (2,500,000) gallons of 
water In twenty-four (24) hours, or that the two englnes together will pump 
an aggregate of five million (5,000,000) gallons of water In twenty-four (24) 
hours, through the 16" pipe now laid from the englne hoiise at Llttle Rock 
to the réservoirs. The party of the first part further agrées to send a com- 
pétent englneer to Little Rock to remove the présent machinery, that wlU 
not be wanted after the changes are made, and he to place the pumps on 
new foundations, that are to be built by the party of the second part, and 
et the expense of the party of the second part, aiter templates to be fur- 
nlshed by the party of the first part. The further Intent of the party of 
the flrst part Is to fit out this machinery complète at the pump house, and 
put the same in action, so as to satisfactorily perform the full requlremeuts 
of the contract, with the complète connections belonging inside the waUs 
of the pump house; the pany of the flrst part not to be held responslble 
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for anr work outside of the pump-house ■walls. In considération of tlie foi'o- 
golng belng carricd ont, the party of the second part agrées to pay to the 
party of tlie flrst part tlie balance due on the original contract of tMrteen 
thoiisand dollars, ($13,000,) and furtiier agrées to pay, lu addition to this, 
the sum of flve tliousand flve hundred dollars for the material and labor to 
be furnished in proposition No. 2, wliich is made a part of this contract. 
ïhe party of the second part further agrées to pay the balance due on old 
contract, as soon as ail the new machinery arrives at Little Kock, and fur- 
ther agrées to pay the balance of llve thousand livo lumdred dollars, 
after ail the work is completed, and the engincs put In opération. It is 
further agreed by both parties to this contract that, in the event of any dis- 
putes in the final settlement of this contract, as to Its meaning or exécution, 
said disputes are to be settled by a board of arbitration, the party of the 
first part selecting one expert, the party of the second part selecting one 
expert, and the two experts thus chosen to sélect a third expert that will 
be satisfactory to themselves, and the party of the first part and the party 
of the second part agrée to be govemed by the décision of a majority of the 
board of arbitration." 

This action was brought to recover $7,000, alleged to be due on the first 
contract, and $5,500 on the second contract, and $2,899.79' on account for 
machinery and labor not included in the contract. The défendant filed an 
answer setting up varions breaches of both contracts, be reason of vchich 
he claimed damages in the sum of $25,000, for whlch he made his counter- 
claim. The plaintifC filed a reply to the counterclaim, alleglng that the con- 
tract had been complied with. The jury found for the plaintifC for the bal- 
ance of $7,000 claimed to be due on the flrst contract, and for the $3,500 
claimed to be due on the second contract, wlth Interest. They did not flnd 
for the plaintiff on the account for $2,899.79 for the materials and labor, 
whlch the plaintiff claimed was not covered by the contract. There was 
judgment upon the verdict, and the défendant sued eut this writ of error. 

U. M. Rose and G. B. Rose, (Caruth & Erb, on tlie brief,) for plain- 
tiff in error. 
John M. Moore and H. D. Wood, for défendant in error. 

Before CALDWELL and SAISIBORN, Circuit Judges, and 
THAYER, District Judge. 

CALDWELL, Circuit Judge, (after stating tlie facta.) The juris- 
diction of the court is challenged upon the ground that it does not 
appear from the averments of the complaint that the plaintiff is 
a citizen of New York, or that its citizenship is différent from that 
of the défendant. The point was not suggested in the court below. 
The allégation of the complaint is that the plaintiff "is a corporation 
organized and domiciled in the state of New York." A corpora- 
tion must dwell in the state of its création. It cannot hâve a 
domicile in any other state. "It has no faculty to emigrate." St. 
Louis V. Ferry Co., 11 Wall. 423, 429. The doctrine of the suprême 
court in the case of Bank v. Earle, 13 Pet. 519, 589, that a coi*pora- 
tion "must dwell in the place of its création, and cannot migrate 
to another sovereignty," has never been departed from. In a récent 
case in that court, after quoting the language of Chief Justice 
Taney in the case last cited, Mr. Justice Gray, speaking for the 
court, said: 

"This statement has been often reaffirmcd by this court, with some change 
of phiask-, but always retaining the Idea that the légal existence, the home, 
the domicile, the habitat, the résidence, the citizenship of the corporation, 
can only be in the state by whlch it was created, although it may do busi- 
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ness in other states, whose laws permit It" Shaw v. Mîning Co., 145 U. S. 
444. 450, 12 Sup. Ct Rep. 835. 

Tlie logical and necessary resuit of this doctrine is that a cor- 
poration cannot tave a domicile anywhere except in tke plaie of 
its création. The averment, therefore, of the complaint, tliat the 
plaintiff is a corporation organized and domiciled in the state of 
New York, is, for the purpose of jurisdiction, tantamount to au 
allégation that it was chartered bj the laws of that state. There 
is no prescribed formula for jurisdictional averments. It is suffl- 
cient to support the jurisdiction that the diverse citizenship i^q- 
uisite to confer it appears in any part of the record, (Gordon v. 
Bank, 144 U. S. 97, 12 Sup. Ct. Bep. 657,) or is the necessary con- 
séquence of the facts stated in the pleadiags, (Express Co. v. 
Kountze, 8 Wall. 342; Jones v. Andrews, 10 Wall. 327, 331.) 

For the purpose of jurisdiction in the courts of the United States 
in the case of natural persons domicile is the test of citizenship. 
Express Co. v. Kountze, supra; Hurlburt v. Van Wonner, 14 Fed. 
Eep. 709; Lessee of Cooper v. Galbraith, 3 Wash. C. C. 546; Case 
V. Clarke, 5 Mason, 70; In re Watson, 4 N. B. K. 197, (2d Ed. 613;) 
Kailroad Co. v. Jones, 5 N. B. R. 97, 109; In re Alabama & Chatta- 
nooga R. R Co., 6 N. B. R. 107. It is equally the test of the citizen- 
ship of a corporation. There is only this différence: a natUral per- 
son may change his domicile, and therefore his citizenship, but 
the domicile of a corporation must always remain the same, and 
is neeessarily in the state of its création. Where the diverse 
citizenship of the parties "was not alleged in the complaint, but 
"was stated in the summons issued by the clerk, the suprême court 
held that to be sufficient, and in its opinion uses language vehich 
may appropriately be repeated hère. The chief justice, speaking 
for the court, said: 

"The question of Jurisdietlon is raised lor the flrst tlme in this court, and, 
as we are of opinion that tlie diverse citizenship of the parties appears afflrma- 
Tively and with sufficient distinctness from the record, of wlilch the summons 
forms a part, we musf décline to renverse the :iudgment on this ground, al- 
though greater care sliould iiave been exercised by the plamtifC in the aver- 
ments upon that subject." Gordon v. Bank, 144 U. S. 97, 103, 12 Sup. Ct 
liep. «57. 

The défendant alleged in his answer that the "water cylinders 
were too weak for the pressure made upon them." To disprove 
this allégation the plaintiff proved by a witness, over the objec- 
tion of the défendant, that it had put up pumps at Racine, Wis., 
with water cylinders made from the same patterns, and Ldentieal 
in ail respects with those made for défendant, which pumped suc- 
cessfuUy against a static head greater than that of défend ant's 
pumps by the différence between 350 and 285 feet. As iho 
pressure from a given static head in Racine must be the same that 
it is in Little Rock, it was compétent for the plaintiff to show 
that a pump in the latter place, of the exact pattem of the one 
.made for the défendant, had been in use some time, and that ita 
water cylinders proved to be of sufficient strength to resist a static 
pressure considerably greater than the pressure upon the défend- 
ants pumps. Such évidence had a tendency to prove the conatruc- 
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tion of the defendant's pumping machinery was not faulty in the 
respect claimed by the défendant. 

It is assigned for error that the court allowed the plaintiff to 
introduce paroi évidence to vary the written contract between the 
parties. The contract hère referred to was the first one which 
the parties made, and which, as we shall hereafter see, was super- 
seded by a later contract. But, supposing the first contract had 
not been superseded, the évidence was compétent under the cir- 
cumstances. The défendant testifled in his own behalf, and de- 
tailed the conversation which took place during the treaty be- 
tween the parties which led up to the first written contract, in 
référence to the quantity of water to be pumped, the height of the 
réservoir above the pump, the joint and separate capacity of the 
pumps, and other matters. In rebuttal of the defendant's testi- 
mony on the subject of this conversation, the plaintiff offered évi- 
dence of what was said on the occasion. The défendant, without 
withdrawing or offering to withdraw his évidence on the subject, 
objectedi to that of the plaintiff. If the évidence on the subject 
was irrelevant or incompétent, the défendant flrst introduced it, 
'and will not be heard to complain that the court permitted the 
plaintiff to introduce évidence in rebuttal. Kailway Co. v. Tan- 
kersley, 54 Ark. 25, 14 S. W. Rep. 1099; Elliott's App. Proc. § 62S. 

For the same reason the fourth assignment of error is without 
merit. The défendant had testifled as to what took place be- 
tween himself and Worthington; and the testimony of Johnson, 
and the written propositions read in évidence, were properly ad- 
mitted in rebuttal of the defendant's testimony. Thèse assign- 
ments of error are not well taken for another reason. The specliic 
grounds of the objection to the introduction of the évidence are 
not disclosed by the bill of exceptions. Ail the record discloses 
is that the défendant "objected" to the introduction of the évidence, 
and "excepted" when his objection was overruled. An objection 
to the introduction of évidence présents no question for review in 
the appellate court, imless the bill of exceptions discloses that the 
spécifie ground of objection to the introduction of the évidence 
was brought to the attention of the trial court. U. S. v. Shapleigh, 
(8tL Circuit,) 12 U. S. App. 26, 4 C. C. A. 237, 54 Fed. Eep. 126; 
Burton v. Driggs, 20 Wall. 125; Elliott's App. Proc. § 779; Thomp. 
Trials, § 693; Railroad Co. v. Charless, (9th Circuit,) 7 U. S. App. 
359, 375, 2 C. C. A. 380, 51 Fed. Eep. 562. 

At the request of the plaintiff the court told the jury that, "if 
the machinery was tested under the direction of the plaintiff and 
the défendant by an expert employed by the défendant for that 
purpose, and the test showed that the machinery was constructed 
in compliance with the contract, the jury are instructed that, 
before the défendant can recover under his counterclaim any 
damages by reason of the alleged failure of the machinery to 
comply with the provisions of the contract, it is necessary for 
him to show, and the burden of proof ia on him, not only that 
the machinery became defective as alleged, but that such defects 
grew out of inhérent defects and weakness in the machinery, 
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and was not due to other causes." The substance and effect of 
tais instruction was to tell the jury that tke burden of proof was 
on the défendant to show that the machinery furnished was 
defective. Whether a test of the machinery was made or not, 
under the pleadings the burden of proving it defective was 
upon tbe défendant; and, in so far as the instruction made this 
burden dépend upon flnding that a test was made by an expert 
employed by the défendant, which showed that the machinery 
was constructed in compliance with the contract, it was not preju- 
dicial to the défendant, but imposed too great a burden on the 
plaintiff. The instruction must be construed in the light of 
the pleadings and the évidence and other parts of the charge, 
and, when thus construed, it is very clear the jury could not bave 
misconceived its object and purpose. The action was brought 
to recover the contract price for machinery furnished and set up 
by the plaintiff for the défendant. The défense was that certain 
parts of the machinery were defective, and particularly that the 
water cylinders were too weak. There had been breakages in 
the machinery, which, the défendant alleged, resulted from its 
defective construction or érection, but which the plaintiff main- 
tained resulted from its négligent and unskillful opération by 
the défendant. This issue was fuUy tried to the jury. Eead in 
the light of thèse facts, the jury must bave understood that it 
was their duty to détermine whether the breakages in the ma- 
chinery resulted from defects in its construction or érection, or 
from its négligent or unskillful opération by the défendant. 
The défendant asked the court to give this instruction : 
"One ol 9aia contracts provides that plaintiff shall fumish défendants wlth 
two pumps, each capable of pumplng 2,500,000 gallons of water a Uay. It 
lias been contended for the plaintiff that it was the intention of the parties 
that only one of the pumps should be operated at a time, biit, as tlie written 
contract contalns no such provision, you are told by the court that such Is 
not the proper construction of said contract, but that sald contract required 
that both of sald pumps should be constructed in such manner that they could 
be operated together or separately, as occasion mlght require." 

The iirst contract was clearly superseded by the second. It is 
said in the brief of the learned counsel for the plaintiff in error 
that "it is plain that if the second contract was not complied with 
by the plaintiff, the défendant was remitted to his remédies under 
the first;" but the jury found that the second contract was com- 
plied with, and this ûnding rendors any considération of the flrst 
irrelevant. The défendant himself, in his letter to the plaintiff of 
December 24, 1888, relating to the pumps furnished under the second 
contract, says: "The test of the présent pumps was very satisfac- 
tory, and they hâve been working very satisfactory since." 

The judgment of the court below is afiQrmed. 
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DAVISON V. GIBSON. 

(Circuit Court of Appeals, Eighth Circuit. May 15, 1893.) 

No. 204. 

1. CONFLICT OF LaWS— ClîEEK NATION — COMMON LAW — HuSBAND AND WlPE. 

lu a controvcitsy wliicli involvcs tbe right of a husband to tlie per- 
sonalty of lijs tlecetised wlfe, both of tliem being citizens of tlie Creok 
nation, \vhere there is no sliowiug as to wliat was tlie law or custom 
of thut nation applicable to tlie matter, it is orror to présume that the 
commoii law was in force tlierein, and to décide the controversy accord- 
ing to its niles. 

2. Samb— Lex FoRr. 

Where such controversy is an action in tlie United States court for 
the Indian Territory, the rulo of décision, in the absence of évidence 
fis to what the Greek law is, Is the law of the forum, whlch is to be 
found in Mansfiold's Digest of the laws of Arkansas, put in force in the 
Indian Territory by Act Cong. May 2, ISDO. 

8. 8ame— Right to Growinq Cropb. 

^Vhore the commou law as to the right of the husband to the wife's 
property bas never been adopted, or lias been abrogatod, the crops pro- 
duced on the wife's land are the wife's propeity, although the husband 
contributed his labor to tlieir production. 

4. Evidence— Judicial Notice. 

The court, in making up its opinion of the law of the case, is not Um- 
ited in its researches to légal literature. It may consult works on col- 
latéral sciences or arts or history touching the topic on trial, and may 
appeal to the public archives. 

In Error to the United States Court in tlie Indian Territory. 

This was an action of replevin by J. P. Davison against Edward 
Gibson, in wliich there was judgment for défendant, and plaintiff 
brings error. Keversed. 

Statement by CALDWELL, Circuit Judge: 

Juha Gibson was born a slave in the Crcek nation in the Indian Territory, 
Her master sold her to a slave owner in Missouri, who took her to that state, 
where she was held as a slave until 1854, when her mother purchased her 
freedom, and brought her back to the Creek nation. During the tlme she was 
a slave in Missouri she and Edward Gibson, who was also a slave, sustained 
towards each other the relation of husband and wife, so far as persons in a 
state of slavery could sustain that relation. Having been froed as a resuit 
of the civil war, Gibson, the défendant in error, w'ent to the Creek nation in 

1865, and he and Julia resumed the relation of husband and wife, which 
relation continuetl until Julia's death, on the 29th of April, 1801. By virtue 
of her résidence in the Creek nation at the date of the treaty of June 14, 

1866, (14 Stat. 785,) Julia acquired under article 2 of that treaty ail the rights 
and privilèges of a native citizen of the nation. Before Gibson went to tlie 
Creek nation, Julia owned and occupicd 40 acres of land in that country, given 
to her by her mother and brothcr. She also owiiod some pei-sonal property. 
She lelt four children surviviag her, two of thcm not the childron of tlio 
défendant, Gibson. After her death, Gibson, her husband, claimed the Per- 
sonal property on the farm, and took possession of the same. J. P. Davison, 
one of Jidia's children, was appointed adniinistrator of her estate, and 
brought this action of replevin against Gibson in the United States court 
for the Indian Tonitory for the personal property, alleging that it belongod 
to tJio wife at the time of her death, and that, as her administrator, he Wiis 
entitlcd to tlie po.ssnssion of the same. There was a trial in the court below, 
and at the close of the évidence the court instnicted the jury to return a 
verdict for the défendant, to wbich instruction tho plaintiiï duly excepted. 
There was a verdict in accordance witli the instruction of the court, and 
Judgment thcroon, and tlie plaintiflf sued out this wrlt of error. 
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S. B. Dawes (D. M. Wisdom and S. S. Fears, on the brîef,) for 
plaintiff in errer. 
S. 0. Hinds, (W. C. Jackson, on fixe brief,) for défendant in errer. 

Before CALDWELL and SANBORN, Circuit Judges, and 
THAYEK, District Judge. 

CALDWELL, Circuit Judge, (after stating the facts.) Assum- 
ing that the relation of husband and wife existed between the in- 
testate and the défendant, by what law are Ms rights as husband 
to be determined? The intestate was a citizen and résident of 
the Creek nation, and the property was there. In the brief of the 
learned counsel for the défendant it is said: 

"The Creeks hâve no married women's act allowiBg a wife to own and 
hold separate property, and In actions in the fédéral courts in the Indian Ter- 
ritory the rule of décision, In the absence of a statute or proof of the laws, 
rulea, and customs prevailing In the Indian Territory, is the common law." 

It is quite obvions this waa the view adopted by the court be- 
low, and that it applied in the détermination of the case the 
rules of the common law regulating the right of the husband to the 
wife's Personal property. 

The Creek nation has been long recognized by the United States 
as a "domestic dépendent nation," (Cherokee Nation v. Georgia, 5 
Pet. 1;) as a state in a certain sensé, although not a foreign state 
or a state of the Union, (Holden v. Joy, 17 Wall. 211;) as a distinct 
community, with boundaries accurately described, (Worcester v. 
Georgia, 6 Pet. 515;) and as a domestic territory, (Mackey v. Coxe, 
18 How. 100.) The right of local self-government has been ac- 
eorded to the Creek nation from the earllest times. The laws and 
customs of the nation adopted for the government and protection 
of the members thereof by birth or adoption hâve never been inter- 
fered with by the United States. Rights acquired under thèse 
laws and customs hâve been respected and enforced. In Mackey 
V. Coxe, supra, the suprême court said there was "no reason why 
the laws and proceedings of the Cherokee territory, so far as re- 
lates to rights claimed under them, should not be placed upon the 
same footing as other territories in the Union." The Creek nation 
stands on the same footing. 

It is very well settled that it will not be presumed that the Eng- 
lish common law ia in force in any state not settled by English 
colonists, (Whitford v. Railroad Co., 23 N. Y. 4C5 ; Savage v. O'Neil, 
44 N. Y. 298; Flato v. Mulhall, 72 Mo. 522; Marsters v. Lash, (>1 
Cal. 622,) and it has been expressly decided that it will not be pre- 
sumed to be in force in the Creek nation, (Du Val v. Marshall, 30 
Ark. 230,) or in the Indian Territory, (l'yeatt v. Powell, 2 0. C. A. 
367, 51 Fed. Rep, 551.) In Savage v. O'Neil, supra, the court said: 

"There is no proof what the laws of Rnssia In référence to the property 
rights of married women were, and there is no presiimptlon that the common 
law was in force there. Such a presumption is indulged by our courts ordy 
in référence to England and the states which hâve taken the common law 
from England. The courts cannot talie notice of tlie laws of Russia unlesa 
they are proved, and in tlie absence of proof our own laws must of necessity 
funiish the rule for the guidance of our courts." 
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If, tLerefore, the court had no means of ascertaining wliat the 
law or custom of tlie Creek nation was on tMs question it should 
hâve applied the law of the forum. That law ia found in chapter 
104, Mansf. Dig., put in force in the Indian Territory by act of 
congress approved May 2, 1890, (26 Stat. 94, c. 182, § 31.) By that 
law ail the property acquired by a wife, either before or after 
marriage, is her separate estate and property, and descends and is 
distributed to her children in equal parts. Chapter 104, § 2522, 
Mansf. Dig. It is true this statute was put in force in the Indian 
Territory after the marriage of the intestate with the défendant, 
and that the marital rights of the husband should be determined 
by the law then in force in the Creek nation; but it "would un- 
doubtedly be more rational to présume that the law or custom of 
the nation on this subject was in harmony with the statute adopted 
by congress, and that the act of congTess was merely declaratory 
of the previously existing law, than to présume that the English 
common law, a System utterly at variance with the known habits 
and customs of Indians, was in force there. As there is no pre- 
sumption that the domestic relations of the members of the Creek 
nation residing there are regulated or determined by the common 
law, we think that the statute adopted by congress on that sub- 
ject, and which is now the law of the forum, must govem, unless 
it is shown that there was some prior law or custom of the Creek 
nation applicable to the case. 

This ruling does not conflict with the doctrine of Pyeatt t. 
Powell, supra. That was a suit arising upon a contract entered 
into between citizens of the United States in the state of Kan- 
sas. Neither of the parties to the suit was a member of any of 
the Indian nations in the Indian Territory. The contract having 
been entered into outside of the Indian Territory between citizens 
of the United States not subject to the laws of any of the Indian 
nations occupying that territory nor amenable to the jurisdiction 
of their courts, this court held that the law of the forum must 
govern the rights of the parties, and that, in the absence of statutes 
repealing or modifying it, the common law was the law of the forum. 
Applying the rules of the common law in tlie décision of a contro- 
versy between citizens of the United States who were not subject 
to the Indian laws upon a contract entered into in one of the states, 
is a very différent thing from applying it in a suit between parties 
who are citizens and résidents of the Creek nation, and subject to 
its laws, upon a cause of action which arose iu Ihat nation, and 
involves the question of the marital rights of the husband under the 
custom or law of that nation. It is common knowledge, of which 
the court should take judicial notice, that the domestic relations 
of the Indians of this country bave never been regulated by the 
common law of England, and that that law is not adapted to the 
habits, customs, and manners of the Indians. It would be an ex- 
tremely anomalous proceeding for the court, by indulglng in an 
obviously false presumption, to put in force in the Creelv naticu 
the English common law relating to the husband's right to bis 
wife's property after that law in the particular mentioued bas been 
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abrogated in the country of its origin, and in nearly every state and 
territory of the Union. 

The court, in making up its opinion of the law of the case, is 
not limited in its researches to légal literature. It may consnlt 
Works on collatéral sciences or arts or history touching the topic 
on trial, and may appeal to the public archives for this purpose. 
Whart. Et. §§ 282, 336; Brown v. Piper, 91 U. S. 42; U. S. v. Tesch- 
maker, 22 How. 392; Kirby v. Lewis, 39 Fed. Kep. G6; Eurêka 
Vinegar Co. v. Gazette Printing Co., 35 Fed. Rep. 570. The pub- 
lished laws of the Creek Nation contain this provision: 

"Tlie lawful or acknowledged wifa (.f a deceased husbaiid shall be entitled 
to one-half of the estate if tliere are no other heirs, and an helr's part if 
tliere should be other heirs, in ail cases where tùero is no will. The husband 
siirvivlng shall inherit of a deceased wife in like manner." Laws Muskogee 
Nation, c. 10, § 3. 

In Col. Hawkins' history of the Creeks and their customs and 
laws, published in the collections of the Georgia Historical Society, 
(volume 3, pt. 1, p. 74,) it is said: 

"Marriage gives no right to the husband over the property of his wife, 
and when they part she keeps the chlldren and the property belonging to 
them." 

Col. Hawkins was at one time a senator in congress from South 
Carolina. In 1801 he was appointed by Mr. JefEerson "principal 
agent for Indian afEairs south of the Ghio," and was agent of the 
Creek Indians from 1801 to 1816, and continued to réside in the 
Creek country until 1825. His officiai position and long résidence 
among the Creeks must hâve made him perfectly familiar with their 
customs and laws, and it is highly improbable that he would mis- 
represent them. Mr. Schoolcraft makes substantially the same 
statement as Col. Hawkins in référence to the customs and laws 
on this subject of the Creek and some other nations in the Indian 
Territory. Schoolcraft's History of the Indian Tribes, pt. 1, p. 283. 

That such is the law of the Cherokee Nation appears from a 
printed volume of the laws of that nation, published by authority. 
By an act of the national council of the Cherokee Nation, approved 
November 9, 1825, (Laws Cherokee Nation, p. 53,) it is provided that 
where a husband dies having a wife and children his property shall 
be equally divided among the children, "allowing the widow an 
equal share with the children," and that when a wife diës "leaving 
a husband and children lier property shall revert to her husband 
and children in the same manner." The follovving preamble ap- 
pears to an act passed in 1829: "Wliereas, it lias long been an 
established custom in this nation, and admitted by the courts as 
law, yet never committed to writing, that the property of Cherokee 
women after their marriage cannot be disposed of by their husbands 
or levied upon by an ofBcer to satisfy a debt of the husband's cou- 
tracting contrary to her will and consent, and disposable only at 
her option, therefore," etc. Id. p. 142. And by an act approved 
October 25, 1843, it is declared "that it shall not be lawful to ex- 
pose at public sale by virtue of an exécution obtained from any of 
the courts of this nation any property belonging to a Cherokee 
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woman, a citizen of this nation, to satisfy the debts of her hnsband." 
Id. p. 80. 

It is very well known that tlie gênerai customs and laws of 
the several nations in the Indian Territory relating to the domestic 
relations are substantially the same. The device of a trustée 
to protect the separate property of a wife from the opération of 
the common law was, of course, unknown to the Indians. The 
wife's separate property under their customs and laws was such 
as she acquired, either before or after marriage, by gift, inheritance, 
purchase, or otherwise; and when their customs and laws speak of 
the wife's property it has relation to ail property so acquired by 
the wife, and not to an équitable estate held by somebody in trust 
for her, and created by deed, devise, or marriage settlement. The 
Indians had no knowledge of thèse reflnements. 

We do not mean by anything we hâve said to foreclose the court 
below from ascertaining in any proper mode what the custom 
or law of the Creek nation is on this subject. What is decided is 
that the rights of the parties to this suit must be determined by 
the custom or law of the Creek nation applicable to the case, and, 
if it shall not be made to appear in some proper manner what that 
custom or law is, then chapter 104 of Mansfleld's Digest, before 
referred to, will furnish the rule of décision. 

There was évidence tending to show that the wife owned the prop- 
erty in controversy, or at least some portion of it. The f arm was hers, 
and she owned some of the personal property before her husband 
came to the Creek nation; and the additions to the property after 
he joined her were derived principally from the products of the 
farm, which was cultivated and carried on by the joint labor of the 
wife, her children, and the défendant. Wliere the common law as 
to the right of the husband to the wife's property has never been 
adopted, or has been abrogated, the crops produced on the wife's 
land, although the husband contributed his labor towards their 
production, are the property of the wife. The ownership of the 
farm carries with it at law and in equitv the right to its products. 
Bish. Mar. Wom. §§ 296--300; Bush v. Vcught, 55 Pa. St. 437-443; 
Gage V. Dauchy, 34 N. Y. 293-297. 

The judgment of the court below is reversed, and the cause 
remanded for a new trial. 
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(Circuit Court of Appeals, Eiglitli Circuit. May 29, 1893.) 

No. 157. 

1. Wbits— Service by Publication— Fédéral Courts. 

The mode provided by congress (Supp. Rev. St. 1874-91, p. 84) for giving 
the fédéral courts juri.sdictlon over an absent défendant by publication is 
exclusive of any otlier mode; and where the requirements of this provi- 
sion are not complied with the court acquires no jurisdictlon, and its judg- 
ment In the action Is absolutely vold, though publication was made in 
the mode provided by the statutes of the state in which such court sits. 
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2. Appeal—Revibw— Objections not Propeblt Takek. 

Exceptions taken to the charge of the court after the jury hâve re- 
tirée! to consider their verdict will not be cansldered on proceedings in 
error. 

3. Ejbctment— Evidence— Adverse Possession. 

Where défendant in ejectment claims by adverse possession, it is ad- 
missible for plalntiff to show that tliere was a traveled road across the 
land, and nolhing to prevent stock from straying upon it, and that per- 
sons other than défendant eut hay on the land. 

In Error to the Circuit Court of the United States for the Die- 
rict of Nebraska. Eeversed. 

C. S. Montgomery, for plaintifE in error. 

John M. Thurston, (W. E, KeUy and E. P. Smith, on the brief,) 
for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
THAYEE, District Judge. 

CALDWELL, Circuit Judge. This is an action of ejectment 
brought by the Union Pacific Eailway Company against James A. 
Bracken to recover the jwssession of a half section of land in 
Merrick county, Neb. It is not controverted that the plaintifE ac- 
qxiired the légal title to the land under a patent issued to it by the 
United States in 1875. In addition to a gênerai déniai of the aver- 
ments of the plaintifE's pétition, the answer alleged that the de- 
fendant acquired title to the land under two tax deeds, one dated 
September 21, 1875, for one-half of the land, and the other dated 
January 31, 1876, for the other half, and open, notorious, public, 
exclusive, and continuous adverse possession of the same from 
the date of said deeds down to the commencement of the action, 
and pleaded the statute of limitations of 10 years. It is conceded 
the tax deeds were ineffectuai to pass the légal title to the land. 
The real controversy in the lower court was over the question 
whether the défendant had had the requisite possession of the 
land for the length of time required to bar the action under the 
statutes of Nebraska. Upon this issue the plaintiff offered, and the 
court admitted in évidence, over the objection of the défendant, 
vi'hat purported to be the record of a judgment of the circuit court 
of the United States for the district of Nebraska in an action of 
ejectment between the parties to this suit for the land hère in 
controversy, wherein it was adjudged that the plaintiff in that 
action, the Union Pacific Eailway Company, recover of the défend- 
ant therein, James A. Bracken, the possession of the premises in 
controversy, and that process issue to put the plaintiff in posses- 
sion of the same. The plaintiff also offered, and the court ad- 
mitted in évidence, over the objection of the défendant, a writ of 
possession issued on said judgment on the lOth day of July, 1890, 
commanding the marshal of the district to remove the défendant 
in said action from said premises, and to put the plaintiff in posses- 
sion thereof, and the marshal's return thereon, which was as 
foUows: "I hereby certify and return that I received this writ 
on the lOth day of July, A. D. 1890, and I hâve served the same in 
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iferrick county, state and district of Nebraska, by causing tbe de- 
fendant to forthwith remove from the witMn-described premises, 
and by placing the plaintiff in possession of tlie same." It appears 
from the record offered in évidence that on the lOth day of Feb- 
ruary, 1880, the plaintiiï in this suit filed in the circuit court of 
the United States for the district of Nebraska a pétition in an 
action of ejectment against the défendant in this suit, aslcing judg- 
ment for the land hère in controversy. No summons was issued 
in the case. An afifidavit of the plaintiff's attomey was flled with 
the pétition, alleging that the défendant was a nonresident of the 
state and district of Nebraska, and that service of summons could 
not be had upon him in the district. Thereupon the plaintiff 
published in a newspaper a notice, signed by it, directed "to the 
said J. A. Braclcen, nonresident défendant," stating that said 
pétition had been filed, and that unless the défendant appeared 
and answered the same by the 26th day of April, 1880, judgment 
would be rendered against him. This notice was published four 
consécutive weeks. The défendant did not appear to the action, 
and,, without other notice or service of process on the défendant, 
the court, on the 8th day of May, 1880, rendered by default the 
judgment which was introduced in évidence. 

It is claimed in the brief of the défendant in error that the pro- 
ceedings to obtain service on the défendant by publication con- 
formed to the practice in the state courts in like cases under the 
statutes of Nebraska. Whether this claim is well founded or not 
we need not inquire. It is certain that they did not conform to 
the requirements of the act of congress which authorizes service 
on absent défendants in certain cases by publishing an order of 
the court directing them to appear. 18 Stat. 472, c. 137, § 8; Supp. 
Eev. St. U. S. 1874--91, p. 84, c. 137, § 8. State statutes regulating 
the manner of bringing in absent défendants by publication are 
not applicable to the fédéral courts. The mode provided by the act 
of congress for acquiring jurisdiction over an absent défendant 
by publication is exclusive of any other mode, and to render such 
service effectuai the requirements of the statute must be strictly 
pursued. In this case there was a total failure to comply with 
the requirements of the act of congress. There was noi order of 
the court directing the défendant to appear by a désigna ted day; 
there was nothing to show that such an order, if made, could not 
hâve been personally served on the défendant and the person in 
possession of the property; and no such order was published for 
six consécutive weeks as required by the act. AU that was donc 
was to publish a notice, signed by the plaintiff, for four con- 
sécutive weeks, warning the défendant to appear. The court by 
this proceeding acquired no jurisdiction in the case, and its judg- 
ment and ail proceedings had thereunder, including the writ and 
return thereon, were nuUities, and inadmissible in évidence for that 
reason. 

In the brief of the counsel for the défendant in error it is not 
euggested that this was a harmless error. On the contrary, the 
v.56F.no.7— 29 
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contention in the brief is that this record "was in itself conclusive 
évidence tliat tlie continuity of the alleged adverse possession 
was brolien;" tliat "in the eye of the law the judgment gave the 
plaintifl the possession itself;" that "it interrupted the running 
of the statute," and the plaintiff thereafter remained in possession 
as a mère trespasser; and that the marshal's return on the writ 
imports verity and cannot be contradicted. It is highly probable 
the défendant in error did not, on the trial of the cause before 
the jury, claim any less beneflts from this record than are claimed 
for it in this court. Keferring to the return on the writ, the court 
told the jury: "That would show that the plaintiff went into 
possession. That fact must be considered." From the importance 
attached to this évidence and the claims based on it by the plain- 
tiff and the trial court it is quite clear to our minds that its ad- 
mission was prejudicial to the défendant. 

Several assignments of error relate to the court's charge to the 
jury. The bill of exceptions states that "the defendant's attomey 
gave notice in court that he desired to hâve exceptions noted to 
the charge of the court, and to certain portions of the same, but 
not in the présence of the jury, nor until after the jury had retired 
to consider the verdict." Exceptions taken to the charge of the 
court after the jury hâve retired to consider their verdict will not 
be considered by this court; Price v. Pankhurst, 53 Fed. Rep. 312, 
3 G. C. A. 551. 

It is assigned for error that the court permitted the plaintiiî to 
show that there was a traveled road across the land, and that there 
was nothing to prevent stock from straying upon it, and that per- 
sons other than the défendant eut hay upon the land. We see 
no objection to this testimony. The question at issue was the 
duration, nature, and quality of the defendant's jwssession of 
the land. The character of the possession could only be deter- 
mined by showing the condition of the land, and the use made of it. 
The défendant claimed and exercised this right, and he could not 
object to the plaintiff's introducing in rebuttal any évidence hav- 
ing a tendency to show that his possession was not actual and 
exclusive. Any évidence tending to throw light on the nature, ex- 
tent, and character of the defendant's possession was relevant. 

It is assigned for error that the court did not speciflcally tell 
the jury that a single casual trespass ujwn the land by cutting hay 
and trespasses thereon by way of driving across it would not 
destroy the exclusive character of the defendant's possession, and 
that the court did not deflne to the jury with sufficient fullness 
and particularity the terms "adverse," "notorious," and "exclusive" 
possession, as applicable to the facts of the case. No exception 
was taken to the charge upon thèse grounds at the trial. If the 
défendant desired the jury instructed more fully and speciflcally 
on the points mentioned than was done by the court in its charge 
in chief, he should hâve preferred a request in due form, and at 
the proper time, for that purpose. For the error in admitting in 
évidence the void judgment, writ, and return the case is reversed 
and remanded, with instructions to grant a new trial. 
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CHICAGO, M. & ST. P. RY. CO. v. CARPENTER. 

(Circuit Court of Appeals, Eiglith Circuit. May 15, 1893.) 

No. 178. 

1. EaiIiKOAd Companies— Négligence— Overhakgihg Structures. 

liailway companies are under an obligation to aU persons who hâve a 
right to be on top of their trains in the discliarge of any duty to so con- 
struct overhead bridges that tliey will not cause any perU tliat can easily 
and witliout any great outlay be avoided; and If any dangerous overliang- 
ing structures are for any reason maintalned, It is ttie company's duty, 
in the exercise of ordinary care, to give waming, either verbally or by 
suspended "whip lashes," to persons thus exposed. 

2. Carriers— Négligence— Injuries to Cattlk Men — Coktributort Négli- 

gence. 

PlaintifE, who was In charge of car loads of stock on a freight train, -went 
forward while the train had stopped to examine his stock. The train 
started suddenly, and, flnding tliat its speed would be too great to admit 
of his boarding the caboose from the ground, he got upon the top of tlio 
train, and began to walk on the cars back to the caboose, as it was cus- 
tomary for cattle men to do under the circumstances. He did not look 
around towarda the front of the train, and was soon struck by a brldgf;, 
of whose location he had no knowledge or waming, and was severely 
injured. Hcld, that he could not be said, as matter of law, to be guilty 
of contributory négligence. 
8. Same— Evidence op Custom. 

Evidence is admissible that It was customary for cattle men, under such 
circumstances, to walk on the top of the cars, and that the rallroad Com- 
pany was aware of such custom, and acqidesced In it. 
4. Same— Instructions- Degree of Care. 

Défendant cannot complaln of an instruction that the plaintiff was a 
passenger, and that carriers must exercise the highest degree of care 
towards passengers, where the court adds that the gênerai rule should 
not be applied to one who becomes a passenger on a freight train for 
the purpose of looking after his stock, because the circumstances are 
difCerent. 

In Error to th.e Circuit Court of thie United States for thie Nortli- 
em District of lowa. 

Thiis was an action by C. C. Carpenter against tlie Chicago, Mil- 
wauliee & St. Paul Eailway Company, in whicli there was judgment 
for plaintiff, and défendant brings error. Afflrmed. 

Statement by THAYER, District Judge: 

This case was submitted to the jury on testimony which tended to estabUsh, 
and practically did ostablish, the following statc of facts: Carpenter, the 
défendant in error, is a l'armer and stock dealer. On D(>cember 3, 1880, he 
started from Marion, lowa, for Chicigo, 111., in charge of two car loads of live 
stock, over the railroad of the plaintifl: in error. Ile was accompiinied by 
another stock dealer aud acquaintance of his, naaned Paul, who also had two 
car loads of live stock. The four cars of stock in question were placed at the 
forward end of the train, next to the engine. The train contained 23 cars, 
includlng the caboose. At a station called Elwood the train stopped to take 
coal and water, at about 3 o'clock P. M., and, as is customary with persons 
in charge of stock, Carpenter went forward from the caboose, where he had 
been rlding, to examine the stock. Before he had completed the examination 
of the ionv cars, the engine gave the signal for starting, and pullod out on 
a shght down grade. Flnding that it would be impossible to go back'by the 
side of the train and to board the caboose, owing to the speod it would 
attain, he climbed upon one of the forward cars, intending to walk back to 
the caboose along the running board on the roof of the cars, as brakemen 
are in the habit of dotng. On reaching the top of the car on which he had 
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climbed, he stopped for a few moments to rest, and then started back. He 
had walked some distance from the engine on the running board, wben be 
was struck by an overliead bridge, was rendered unconscious, and was 
severely injured. The bridge was 2% miles east of Elwood station, and the 
train, after it puUed ont, moved at the rate of 17 or 18 miles per hour, and 
would cover the intervening space in 8 or 9 minutes. To one sbmding on the 
roof of a car and loolvuig in that direction, the bridge was visible from tlie 
west for three-quarters of a mile. At the time of the accident Carj^enter 
waa an active man, 37 years old, and was well accuatomed to waUiing on the 
tops of cars while they were in motion. He was 5 fect 8 or 9 inchcs in height. 
The car on which he was walklng when struck was 12 feet and 9 inchcs 
high. The lowest portion of the ovorhead bridge, over the centcr of the track, 
was 17 feet and 10 inches above the tops of the i-ails. It was admitted by 
the défendant in error that after he started to walk back to the caboose, lie 
did not turn to look in the direction that the train was moving, but he de- 
nied havlng any knowledge of -the bridge, or of its dangorous character. 
There was also considérable testimony in the case, that was admitted over 
the objection of the plaintlffi in error, which tended to show that It Is cus- 
tomary among stoekmen when traveling on freight trains m charge of stock 
to go forward and examine their stock when the train halts at stations, and 
to go back to the caboose over the tops of the cars, if, in eonsecinence of the 
sudden starting of the train or other cause, they are unable to board tiie 
caboose in any other manner; and tliat rallway companies are In the haV)it 
of permitting such practice on the part of persons on their trains who hâve 
charge of live stock. There was a verdict against the plaintilï In error in 
the sum of $4,250, whereupon it sued out a writ of error. 

Charles B. Keeler, (Burton Hanson, on the brief,) for plaintifE in 
errop. 

Henry Kickel, (Charles A. Clark and E. H. Grocker, on the brief,) 
for défendant in error. 

Before CALDWELL and SAOTîOEN, Circuit Judges, and 
THAYER, District Judge. 

THAYER, District Judge, (after stating the facts.) It was cor- 
rectly stated by counsel for the plaintiff in error on the argument 
of the case, that the most important and the uitderlying question 
Tjresented by the record, is whether, as a matter of law, the défend- 
ant in error was guilty of contributory négligence, either in getting 
on the top of the train or in walking thereon towards the caboose 
without turning to look in the opposite direction for oveT'head 
bridges or other obstructions. If it is conceded that he had Ihe 
right, under the circumstances disclosed by the évidence, and as the 
jury iiave found, to get on the top of the train, and that he was not 
guilty of cnlpable négligence in so doing, then we hâve no doubt 
that the railway Company owed him a duty Avith respect to its over- 
liead bridges which the évidence tended 1o show had not been per- 
formed or diseharged. The weight of judicial opinion, as well as 
of Sound reason, is in favor of the view, that railway companies ave 
under an obligation to ail persons who hâve a right to be on the top 
of their trains in the dischaTge of any duty. to so constmct their 
overhead bridges or other overhanging structures adjacent to their 
tracks'that they wUl not expose such persons to unnecessary risks 
or to périls that can easily and without any great outlay be avoided. 
If, for any reason, structures of the kind last mentioned are mnin- 
tained, which do expose persons who hâve a right to be on the top 
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of moving freight trains to unusual risks, (such as the liability to 
be knocked off,) tken we think that the exercise of ordinary care 
requires of a company which maintains such. a structure to give 
Bome warning, either verhally or by whip lashes, to ail of those per- 
sons who, in the diseharge of their duties, are liable to sustain in- 
jury in conséquence of such structures. KailTOad Co. v. Irwin, 
(Kan.) 16 Pac. Rep. 140; Railroad Co. v. Rowan, 104 Ind. 88, 3 N. E. 
Rep. 627; Railroad Co. v. Johnson, 116 m. 206, 4 N. E. Rep. 381; 
Railroad Co. v. Wright, (Ind. Sup.) 17 N. E. Rep. 584; Clark v. Rail- 
road Ce, 28 Minn. 128, 130, 9 N. W. Rep. 581; Railroad Co. v. Weleh, 
52 ni. 183; Flanders v. Railway Co., (Minn.) 53 N. W. Rep. 544; 
Beach, Contrib. Neg. 304. 

There are some courts which apparently entertain a différent 
view, (Baylor v. Railroad Co., 40 N. J. Law, 23; Railroad Co. v. 
Stricker, 51 Md.47; Railroad Co. v. Sentnieyer, 92 Ta. St. 276; Gib- 
son T. Railway Co., 63 N. Y. 449 ;) but we think that the authorities 
lirst cited inculcate the better doctrine. 

We recur, then, to the question flrst proposed, was the défend- 
ant in error guilty of culpable négligence in getting on the top of 
the train, and should the trial court hâve so declared as a matter of 
law? Intimately connected with this inquiry is the further ques^ 
tion whether the circuit court erred in admitting the testimony as 
to what was the usual practice of stockmen when traveling on 
freight trains in charge of stock; and the two questions are so 
closely related that they must be oonsidered together. It will not 
be contended that a custom will excuse a person for having been 
négligent, any more than it wiU justify him in committing a crime. 
But a custom may sometimes be proven for the purpose of showing 
that a person, under given circumstances, was not guilty of that 
want of ordinary care which the law terms négligence; and in- 
stances are not wanting where such proof has been admitted. 
Thus, in Doyle v. Ra,ilway Co., 42 Minn. 79, 43 N. W. Rep. 787, the 
issue being whether a railway company was négligent in using par- 
tially worn rails for a side track, it was allowed to justify its con- 
duct in that respect by showing that other railway companies were 
in tlie liabit of using partially worn rails for similar sidings. In 
Kolsti V. Railway Co., 32 Minn. 133, 19 N. W. Rep. 655, where the 
issue was whetlier the défendant had been guilty of négligence in 
the use of certain fastenings on one of its turniables, it was held 
compétent to show that tlie fastenings were similar to thos(.> in 
liabitual use on other roads. And in a case heretofore cited fFlan- 
ders V. Railway Co., [Minn.] 53 N. W. Rep. 544) it was held compétent 
for a brakeman, who was accused of négligence in descending from 
a car while it was in motion, to show that it was customary for 
braliemen to climb up and to descend from cars while in motion, 
for the purpose of opening and closing switches; and that such <!vi- 
dence was legitimate aKliough not conclusive to réfute Ihc diarui.' 
of négligence. We might, no doubt, flnd other décisions which in- 
culcate the same doctrine. 

In the ordinary transactions of life ail men are required at tinaes 
to assume some rislvs, and to confront dangers that are incident to 
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tlieir sevepal vocations. What an active and experienced man may 
sometimes hâve occasion to do, and may do without being guilty of 
culpable négligence, another décrépit or inexperienced person might 
not do without being guilty of gross carelessness. The quality of 
every act should be judged by its environment. The fact that a 
man assumes a dangerous position, or incurs a risk, is not always 
conelusive évidence of négligence. Oircumstances may hâve justi- 
fied the assumption of the particular risk. A man is guilty of 
culpable négligence when he does or omits to do an act that an ordi- 
narily prudent i)erson in the same situation, and veith equal expé- 
rience, would not hâve done or omitted to do; or when he volun- 
tarily exposes himself to a danger, which there was no occasion to 
incur in the proper discharge of his duties. 

In determining the question of négligence in a given case (where 
the quality of the act in the respect of its being négligent or other- 
wise is not obvions) it is always proper to consider what other per- 
sons of ordinary prudence, who are engaged in the same calling, un- 
der like circumstances are in the habit of doing or ordinarily do. 
This is the universal test of négligence. 

In view of thèse considérations, we hâve reached the conclusion 
that the testimony relative to the custom in vogue among persons 
having charge of live stock on freight trains was properly admit- 
ted, both for the purpose of rebutting the charge of contributory 
négligence, and for the purpose of showing that railway com- 
panies permit stockmen to pass over the tops of freight trains 
on the running boards provided for that purpose, when the 
vicissitudes of the joumey render it necessary to do so, to 
reach their stock and attend to it, or to reach the caboose. As 
there was considérable testimony on the trial which tended strongly 
to show that persons in charge of live stock on freight trains fre- 
quently flnd it necessary, in attending to their stock properly, to 
get on the ton of a train, and to walk back to the caboose, or to 
ride on the top of a car for some distance till the train stops; and 
as it further tended to show that it was a common practice on the 
défendant company's road, as well as upon other railroads, for stock- 
men to get on the top of a train, and to walk back to the caboose, 
when it becomes necessary to do so; and as it also tended to show 
that the company had never made any objections to such practice 
on the part of persons in charge of stock, — we are constrained to 
hold, that it was the province of the jury to décide, in tlie ligbl of iill 
of tlie évidence, as to the existence of the custom, and as to whether 
it was necessary for Carpentcïr, in the proper discLarge of his duty, 
on the occasion in question, to get on the top of the train, and 
wJiether he went there rightfullj^ in view of the existing usage, and 
in so doing exercised ordinary care and circumspection. A careful 
exainination of the record and the charge (waiving mère verbal 
criticism) satisfles us that the circuit court tried the case strictly 
in oonformity with thèse views, and in so doing no error was com- 
mitted. 

The next point to be considered is the contention of counsel that 
the défendant in error was guilty of contributory négligence, and 
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that tlie court should hâve so declared, in walking towards thé ca- 
boose without turning to look for overhanging structures in the di- 
rection in which. the train was moving. It is obvions, we think, 
that we cannot properly hold it to hâve been his duty to take the 
same précautions to discover overhead obstructions which persons 
are required to take to discover approaching trains when crossing 
a railroad track at grade. The situation of a person on the top of 
a moving train, where he has a right to be, is quite différent from 
that of a person crossing a track at grade, and différent considéra- 
tions apply in determining vrhat care lie should exercise. In the 
présent case Carpenter denied that he had any notice that there 
was a bridge ahead which was too low to permit a person to pass 
under while standing erect, and it is not apparent from the record 
that he had knowledge of its existence or exact location, or that he 
was in close proximity to such a structure. Furthermore, a person 
in his situation, walking on the top of a train in rapid motion, 
would very naturally be occupied in maintaining his balance, and 
in seeing that he made no misstep. Under the circumstances, we 
are not prepared to hold that it was his duty to assume that there 
were dangerous structures ahead, and that lie was guilty of culpa- 
ble négligence in failing for a few minutes to turn and look for such 
structures. On the contrary, we think that the question of nég- 
ligence in this respect was properly a question for the jury, and that 
the circuit court did right in submitting it to the jury. 

Some further subordinate errors hâve been assigned, which, on 
examination, do not seem to be well founded. In the flrst place, it 
ia urged that the court assumed that it was the custom of stockmen 
to ride on the top of freight trains, instead of leaving that question 
to the jury. We think that this criticism of the charge is not justi- 
fled by a fair interprétation of the language employed by the trial 
judge. In the eleventh, twelfth, and thirteenth paragraphs of the 
charge the issue as to the existence of the alleged custom was dis- 
tinctly submitted to the jurj', and the instructions, taken as a whole, 
clearly show that the court treated that question as one to be de- 
tennined by the triers of the fact. 

In the second place, is is urged that the court erred in instruct- 
ing the jury, in substance, "that by the contract under which the 
cattle were shipped, Carpenter had a right to be on the train for 
the purpose of taking care of his stock, and that it was his duty to 
take care of it under the terms of the contract, and to give it such 
attention as it might need during the journey." With référence to 
this contention, it is only necessary to say that the trial court was 
undoubtedly right in its interprétation of the shipping contract. 
It is clearly manifest from several of its provisions that the parties 
oontemplated that the owner of the live stock, or his agent, should 
accompany the cattle, and attend to them at every convenient op- 
portunity, and in the usual and customary way. 

Pinally, it is urged that, although CariJenter was a passenger, yet 
that the court erred, under the circumstances of this particular 
case, in charging that the railway company owed him the highest 
degree of care. No authority is cited in support of this proposition. 
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Wliile the court did charge that Carpenter was a passenger, and 
that the gênerai rule was that carriers of passengers must exercise 
the Mg'liest degree of care, yet it qualifled this gênerai proposition 
by the fiirther statement that the jury should enforce the gênerai 
rule "with sound judgment and clear référence to the facts of the 
pai'tîcular case before them," and that they ought not to apply "ti<'i 
gênerai rule as to the transportation of a passenger on a passenger 
train to a passenger who corne» upon a stock train for the purpose 
of looking after his stock, because the circumstances are entirely, 
or at least largely, différent." In view of the limitation put upon 
the gênerai doctrine, we fail to see that the plaintif!: in error is en- 
titled to complain, even if it is right in its contention that a carrier 
does not owe the same degree of care to a person riding on a freight 
train in charge of stock, which it owes to an ordinary passenger. 

Upon the whole, we find no substantial error in the record, and 
the judgment of the court below is therefore aflFirmed. 



EDISON GENERAL ELECTRIC CO. v. JOHNSTOWN ELECTRIC 

LIGHT 00. 

(Circuit Court, W. D. Pennsylvania. May 18, 1893.) 

No. 14. 

PliBADIKS— AFFIDAVIT OF DEFENSE— WaiVEB. 

In an action of assumpsit in a fédéral court In Pcnnsylvania, where, 
after an aflidavit of défense is flled, plaintiff, pursuant to the seventh sec- 
tion of tlie State procédure act of May 25, 1887, moves the court to direct 
the entry of a plea in bolialf of défendant, which is accordlngly doue, this 
constitutes a waiver of his right to inove for judgment on the ground of 
the insufficiency of the affldavit of défense. 

At Law. Assumpsit by the Edison General Electric Company 
against the Johnstown Electric Light Company to recover for sup- 
plies fumished. Heard on plaintifE's motion for judgment for want 
of a sufficient affidavit of défense. Denied. 

Samuel J. Graham, for the motion. 

A. M. Brown, opnosed. 

BUFFINGTON, District Judge. On March 6, 1893, the plaintiff 
Company brought an action of assumpsit to recover $4,075 for dyna- 
mos and electrical supplies furnished the défendant company upon 
a written contract, and on March 9th flled a statement of claim, 
with affidavit, setting forth the items in détail. The sununons, 
which was returnable the flrst Monday of March, was served the 
same day. On March 1.5th défendant appeared by counsel, and on 
March 25th flled an affidavit alleging a défense to the entire claim. 
In pursuance of the seventh section of the Pennsylvania procédure 
act of 2oth May, 1887, the plaintiff, by counsel, on March 27th moved 
the court to direct the entry of a plea in behalf of the défendant. 
This motion was allowed, and the plea of the gênerai issue entered 
by the clerk. On April Ist the plaindtî's counsel, deeming the 
aflidavit insufficient, moved for entry of judgment on that ground. 



EDISON GENERAL ELECTRIC CO. V. JOHNSTOWN ELECTRIC LIGHT CO. 457 

To tliis défendant objects, because — First, tbe right to move there- 
for was waived by plaintifl moving for a plea; and, secondly, tbe 
afûdavit is sufflcient. After a caref ul examination, we are of opin- 
ion the flrst objection is well talcen. The reason for allowing a 
motion for judgment in default of any affldavit or in case of an in- 
sufBcient one is manifestly for the benellt of the plaintifE, and to 
punish the default of the défendant. It allows the plaintifl the 
opportunity of having the sufficiency of the alleged défense deter- 
mined in the jvreliminary stage of the case. If the défense be 
deemèd suiïicient by the plaintifl, he can bring the cause to issue 
and trial. The right to move for judgment, being for his benefit, 
is one, therefore, he may waive. Endlich, Alïid. Défense, p. 493, 
says: 

'•'The right to ask for judgmont for want of a sufflcient affldavit of défense 
may, ho^vever, bo waived by the plaintifl', or lest througli hls delay and mis- 
leading conduct. If, instead of asking for a nile upon the défendant, who 
has filed his affldavit, he apparently treats the latter as sufflcient, and take 
othor stops in tlie case looking towards, and eompelling the défendant to pré- 
pare for, ita progress according to the commou-law forms, he cannot af ter- 
wards tae permitted to turn back and attack tho afiidavit whose sufficiency 
ho mvTst, from his conduct, be regarded as having conceded." 

In this the writer is supported by authority. In Hamer v. Hum- 
phreys, 2 Miles, 28, the district court of Thiladelphia, where the only 
step taken was a rule to plead and plea entered, and therefore in point 
hère, held that the motion for a plea was a waiver of the right to 
move for judgment, and discharged the rule, though the afûdavit 
of défense disclosed no défense. In Landis v. Kirk, 1 Pears. 77, 
Judge Pearson, who was recognized as an authority on questions 
of Pennsylvania practice, cited this case approvingly, although he 
put the décision of the case before him on other grounds. While 
no opinions were filed in the cases to which we refer, the practice 
above noted was accepted as settled law in the Philadelphia courts, 
where rules of practice are carefully scrutinized and closely followed 
in the cases cited below. 

In Johnston v. Ballentine, 1 Wkly. Notes Cas. 626, an affidavit 
of défense was filed to a scire facias sur mechanic's lien. The plain- 
tifl then entered a inile on défendant to plead, and in pursuance 
thereof a plea was filed. A rule, subsequently talcen for judgment 
for want of a sufflcient affidavit of défense, was discharged, the couu- 
sel contending, as hère, and the court holding, the rule to plead 
was a waiver. The case of Fuoss v. Schleines, 15 Wkly. Notes Cas. 
192, goes stm further. The plaintifl sued for $109, and the afli- 
davit only claimed crédit for $28.75, and admitted the balance sued 
for was due. The plaintifl afterwards filed a narr., and ruled the 
défendant to plead. Subsequently he took a rule for judgment for 
the amount admitted by the affidavit to be due. This rule was 
discharged, the court holding that "a rule to plead is a waiver of 
the right to ask for judgment upon fhe affldavit of défense." As 
bearing on the subject, although the évidence of an intent to waive 
the right is stronger than hère, we refer to O'Neal v. Eupp, 22 I';i. 
St. 397, and Duncan v. BeU, 28 Pa. St. 518. In the présent case, 
when the affidavit of défense was filed, the plaintifl had the right, 
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if he considered it însuiHcient, to move for iudgment, and h.ave its 
sufflciency determined. If, instead of availing Mmself of th.is riglit, 
which. was for his benefit, he souglit to coiiipel tlie défendant to 
enter a plea, wé think this is an admission on Ms part of tlie suffl- 
ciency of the défense alleged, or at least a waiver of his right to 
test that question. Indeed, since the act of 1887 the case is, if 
anything, stronger, for instead of entering a rule and compelling the 
défendant to plead he takes the entire matter in his hands, and 
himself becomes the actor, and has the plea entered for the défend- 
ant without notice to him or action on his part. The effect of 
this seems well established in the Pennsylvania practice, is found- 
ed on reason, and calculated to promote the orderly administration 
of justice. We see no reason why we should establish a diiîerent 
procédure in the fédéral practice. The rule is therefore discharged. 



SMITÏt V. MISSOURI PAC. RY. CO. 

(arcuît Court of Appeals, Bighth Circuit. May 29, 1893.) 

No. 19G. 

PiiBADiNG — Ambndment— Action for WRONGFUii Death. 

Where, in un action agalnst a raUroad company for causing the death of 
an employé, the original pétition proceeds eutlrely on the gronnd of the 
coiupauy's négligence in employlng an englneer of known incompétence, 
an amendment which allèges that the engineer was négligent, and that 
he and the deceased were not fellow servants, does net introduce a new 
cause of action, but Is only an ampUfication of the original one, and Is a 
proper amendment. 50 Fed. Hep. 760, reversed. Scoville v. Glassner, 
79 Mo. 449, dlstinguished. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

At Law. Action by Kate Smith against the Missouri Pacific 
EaUway Company to recover damages for the alleged wrongful death 
of her husband. A demurrer to the second count of the amended 
pétition was sustained, (50 Fed. Eep. 760,) and, plaintift declining 
to plead further, judgment was entered for défendant. Plaintiffl 
brings error. Reversed. 

Statement by THAYER, District Judge: 

The plaintifif in error brought an action agalnst the défendant in error on 
the 24th day of May, 1882, In the United States circuit court for the western 
district of Missouri, to recover damages for the death of her husband, who 
was klUed on the 3()th day of November, 1881, In the yards of the défendant 
in error at Kansas City, Mo., by being run over by a locomotive engme. Tlie 
pétition that was originally flled in the case was framed under the Missouri 
damage act, (Rev. St. Mo. 1889, § 4425,) and alleged, in substance, that the 
défendant company, on November 30, 1881, had in its employ a locomotive 
engineer by the name of Murray, who was not a compétent, slilUful, expe- 
rienced, and careful engineer, as said company had reason to know, and did 
know, when it employed him, and that it was guilty of négligence in selectlng 
and appointing such engineer; that said engineer, Murray, on the 30th of No- 
vember, 1881, by reason of his want of sklU, expérience, and care, ran a switch 
englne, of which he was then in charge, through the défendant company's yards, 
at Kansas City, at a dangerous rate of speed, and by so doing ran over and 
killed the plaintiff's husband, who was a watehman in said yards, and was 
at the time engaged in the careful dischargo of his duties. The pétition fur- 
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ther averred that at the time of the accident the engine in question was 
running backward, that the canvas doth at the rear of the engine was let 
down, and that the lamps on the engine were not lighted. 

The case appears to hâve boen pending on tho original pétition from May, 
1882, until December 11, 1889, wlicn an amendcd pétition, containlng two 
counts, was filed, by loave of court. The flrst count of the amended pétition 
did not difCer materially from the count contained in the original complaint, 
the substance of which bas been stated. But the second count of the 
amended pétition averred, in substance, that the plaintilï's husband was a 
watchman, and had nothing to do with the running of trains; that the défend- 
ant had in its employ one Murray, vi'ho was tbcn and there engaged in 
running and managing a switch engine; that Murray and plaintifC's husband 
were not fellow servants; that on the morning of November 30, 1881, before 
daylight, by reason of the recklessness and négligence of said Murray lu 
managing said switch engine, he ran the same over plaintifC's husband, 
wliile the latter. was engaged in the careful discharge of his duties; that he 
ran said engine backwards, at a dangerous rate of speed, in the nighttlme, 
without havlug the lamps on the engine lighted, with the canvas let down 
at the rear end of the cab, and without glving any signal of the approach Of 
the engine, and by so doing came in contact with the deceased. 

To the amended pétition a demurrer was Interposed as to both counts. 
The circuit court overruled the demurrer to the flrst count, but sustained It 
as to the second count, on the ground that the second count was not properly 
an amendment of the cause of action stated In the original pétition, but that 
it was. In légal effect, a statement of a new and Independent cause of action, 
against which the Missouri statute of limitations had nm before the 
amended pétition was flled. Vide Rev. St. Mo. 1889, § 4429. Thereupon the 
lilaintiff voluntarlly dlsmissed the flrst count of the amended pétition, and, 
decllning to plead further, a judgment was entered in favor of the défend- 
ant Company on the second count, and the plalntiff sued out a writ of error. 

Albert E. Strother, (Wm. Warner, 0. P. Dean, and James Hager- 
man, on tlie brief,) for plaintiff in error. 
Elijali Eobinson and H. S. Priest, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, (after stating the case.) Conceding 
that the second count of the amended pétition proceeded upon the 
theory that the plaintiff might recover by reason of the négligence 
of the engineer, Murray, even though the défendant company had 
not been guilty of culpable négligence in employing him, as was 
charged in the original pétition and in the flrst count of the amend- 
ed pétition, still we think that the circuit court erred in holding 
that such change in the pleading was not properly an amendment, 
but the statement of a new and distinct cause of action. 

The cause of action which was alleged in the original pétition 
was the négligence of the défendant company on the occasion of 
the accident that had caused the death of the plaintilï's husband, 
and the same cause of action is declared upon in the amended com- 
plaint. In the original pétition it was made to appear that the 
défendant company was liable for the acts of its engineer at the 
time of the injury, because it had employed him with full notice 
that he was incompétent and careless. In the second count of 
the amended pleading it was alleged that the company was respon- 
sible for the engineer's acts, for the further reason that he and 
the watchman were not fellow servants. The averments con- 
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tained in the original and amended complaints are not inconsistent, 
but may well stand togetlier. 

In suits of this character, to recover damages for injuries sus- 
tained in conséquence of anotlier's négligence, it frequently happens 
tkat tlie gênerai charge of négligence is predicated on several dif- 
férent acts, eitlier of commission or omission, and it has never been 
supposed tliat each. distinct act, so relied upon, constitutes an in- 
dependent cause of action, and sbould be x)leaded in separate counts. 
On the contrary, it is the comnion and correct practice to set fortb. 
in the same count ail of tke concurrent acts, wlietlier of commis- 
sion or omission, which. are relied upon to establisli the gênerai 
charge of négligence. 

It foUows, we tbink, tliat the plaintifif was entitled to aver in 
one and the same complaint (and in the same count, if her counsel 
thought proper to do so) that the défendant company was responsi- 
ble for the négligent act of its engineer, both because it had notice 
of his incompetency, and because the engineer and the watchman 
were not fellow servants. We furthermore think that, by assign- 
ing an additional reason in the amended pleading, why the rail- 
way company should be held accountable for the act of its engi- 
neer, the plaintiff in error did not state a new cause of action, but 
merely varied or amplifled the allégations with respect to the same 
cause of action that was stated in the original pétition. 

The view which we entertain, that the original complaint was 
properly amended, and that the amended pleading did not intro- 
duce a new cause of action, finds abundant support in the déci- 
sions of varioiis state courts where the Code of Procédure has been 
adopted. In Kuhns r. Kailway Co., 76 lowa, 67, 40 N. W. Kep. 92, 
the original complaint alleged that the défendant had been guilty 
of négligence in six respects, which were stated in détail in the 
complaint. After the case had been once tried, and reversed on 
appeal, the plaintiff was allowed to amend the original complaint 
by adding a further spécification or averment, that the derailment 
complained of was due to the fact that the train was ninning at 
a dangerous rate of speed over a rough and uneven road. It was 
held thiit the amendment was properly allowed, that the state- 
ment of additional grounds of négligence was not a statement of 
a new cause of action, and that the statu te of limitations could 
not be invoked as a bar to the additional groimd of recovery thus 
pleaded. The following auHiorities maintain the same doctrine: 
Buel V. Transfer Co., 45 Mo. 562; Lottman v. Bamett, 62 Mo. 159; 
G-ourlev v. Eailway Co., 35 Mo. App. 87, 91; Land Co. v. Mingea, 
(Ala.) 7 Sonth. Eep. 666. 

The case of Scoville v. Glassner, 79 Mo. 449, which seems to hâve 
been principally relied upon in the circuit court, does not appear 
to us to be in point. In that case tlie original pétition stated 
a cause of action in trover, for the wrongful conversion of personal 
property, while the amended pétition charged tliat the défendant 
had maliciously, and without probable cause, sued out a writ of 
attaclunent, and caused the plaintiiï's property to be seized under 
such process. It is obvions, we think, that the amendment allowed 
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în tke case at bar bears no analogy to the amendment which was 
held to bave been improperly allowed in tbe case last referi'ed 
to. For the error committed in sustaining tbe demurrer to tbe 
amended pétition on tbe ground that it stated a new cause of ac- 
tion, wbicb was barred by limitation, tbe judgment of tbe circuit 
court is reversed, and tbe cause is remanded for furtber proceedings 
tberein not inconsistent witb tbis opinion. We bave not considered 
tbe question wbetber tbe plaintiff's busband and tbe engineer, Mur- 
ray, were in fact fellow servants, as tbat question was not considered 
by tbe circuit court. Tbe amended pétition contains an averment 
tliat tbey were not fellow servants, and in view of that averment 
we bave considered it expédient to leave tbat question to be de- 
termined on a retrial of the case. 



HORNSBY V. EDDY et al. 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 

No. 226. 

1Î.A.ILR0AD CoMi'AxiBs— Négligence— PiSLiiOvv Servants — Rbceivkrs. 

1 Gen. St. Kan. 1889, par. 1251, provides that "every railroad company 
organized or doing business in this state sliall be llable for ail damages done 
to any employé of sucli company, in conséquence of any négligence of its 
agents, or by any mlsmanagement of its englneers or other employés, to 
any person sustaining such damage." Held, that the rlglit of a baggage 
man under thls statute to damages for an injury rosulting from the 
négligence of other train men is in no wise affected by the fact that the 
railroad is at the time in the custody of a receiver, and operated by him. 
Trust Co. V. ïhomason, 25 Kan. 1, applled. Beeson v. Busenbarli, 25 
Pac. Rep. 48, 44 Kan. GG9, distinguished. 

In Error to tbe Circuit Court of tbe United States for tbe Dis- 
trict of Kansas. 

This was an intervening pétition by John E. Homsby flled against 
George A. Eddy and Harrison C. Cross, as receivers of tbe Missouri, 
Kansas & Texas Railway, for damages for personal injury. Tbe 
trial court sustained a demurrer to tbe pétition, and petitioner 
brings error. Eeversed. 

Nelson Case and W. B. Classe, (W. D. Atkinson, on tbe brief,) 
for plaintiff in errer. 

T. N. Sedgwick, for défendants in eri'or. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYER, District Judge. Tbe sole question presented -by 
the record in this case is wbetber, under tbe laws of Kansas, 
a railway employé wbo is injured by tbe carelessness of a fellow 
employé, while at work in tbe line of bis duty on a railroad tbat is 
at tbe time in tbe bands of a receiver, may bave an allowance 
against tbe prcperty of tbe railway company, tbat is in tbe custody 
of tbe receiver, for tbe injuries so sustained. The statute under 
wbicb tbis question arises was enacted in Kansas in 1874, and is as 
foUows: 
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"Every railroad company organlzed or dolng business In thls state shall 
be liable for ail damages done to any employé of such company, in consé- 
quence of any négligence of its agents, or by any mismanagement of its 
engineers or other employés, to any person sustainiug such. damage." 1 Gen. 
St. Kan. 1889, par. 1251. 

It is clear that, with respect to persons employed by a railway 
company as railway operatives, the statute last above quoted 
changes the rule of the common law that the master is not liable 
to a servant for an injury sustained in conséquence of the négli- 
gence of a fellow servant. Does the fact that a receiver is ap- 
pointed to temporarily operate a railroad, forthwith alter the status 
of ail of its employés, and re-establish as to them the old rule of 
the common law, so long as the receiver remains in charge? View- 
ing the question in the light of those considérations of public policy, 
which probably gave birth to the statute, we cannot conceive of any 
reason why the appointment of a receiver should hâve such effect. 
It is a fact of which we may well take judicial notice that gréât rail- 
way Systems, which employ thousands of men, are frequently op- 
erated for a term of years through the agency of a receiver. Such 
receivers do not, as a gênerai rule, change the working force of the 
road, or the rules and régulations by which trains are run or by 
which the other business of the road is transacted. The men 
whom they employ are engaged in the same quasi publie service 
as other railway employés, and daily encounter the same risks 
and hazards. Furthermore, the receiver of a railroad opérâtes 
it for the immédiate benefit of the company by which it is owned, 
in that he discharges ail of the public duties of the corporation, 
and appropriâtes the income of its road to the préservation of its 
property and franchises, and to the payment of its debts. In view 
of the fact that many railroads hâve been operated for years by 
receivers, and the manner in which it is customary to operate them, 
congress has recently recognized both the justice and the expe- 
diency of placing such receivers on a plane with railway corpora- 
tions, by declaring in explicit language — 

"That whenever, in any cause pending in any court of tlie United States, 
there sliall be a receiver or manager in possession of any property, such 
receiver or manager shall manage and operate such property according to 
the requirements of the valid laws of the state in which such property shall 
be situated, in the same manner the owner or possossor thereof would be 
bound to do if in possession thereof; • * * and that every receiver or 
manager of any property appointed by any court of the United States may 
be sued in respect of any act or transaction of bis in cariying on the btisiness 
connected with such property, without the previous leave of the court in 
which such receiver or manager was appointed." 24 Stat. 554; Eddy v. La 
Fayette, 49 Fed. Rep. 807-809, 1 C. G. A. 441. 

Thèse gênerai considérations warrant the conclusion that, if 
the rules of the common law are modified for the beneât of the em- 
ployés of railway companies, either because of the extraordinary 
dangers to which they are exposed, or the quasi public nature of the 
service in which they are engaged, or for any other reason, then, 
for like reasons, the old rule of the common law should not be held 
applicable to the employés of a receiver who is engaged in opérât- 



HORNSBY V. EDDY. 463 

ing a railroad; and we can scarcely conceive that any législative 
body would intentionally make any distinction between tlie two 
classes of employés last referred to. 

It is said, however, that the Kansas statute above cited is in 
dérogation of the common law, and for that reason must be strictly 
construed. But the statute is also a remédiai statute, and, being 
of that nature, the plaintiff in error is entitled to invoke an in- 
terprétation that will give efifect to the intention of the lawmaker. 
At ail events, a construction ought not to be adopted which merely 
clings to the letter, and ignores the obvions spirit and purpose, 
of the enactment. 

It is furthermore contended by the défendants in error that the 
statute in question has been construed by the suprême court of 
Kansas, and that it has been held to be inapplicable to persons 
in the railway service when the road on which they are employed 
is in charge of a receiver. With respect to this contention, we 
must concède that, the question before us being one of statutory 
construction, we are bound to foUow the construction which has 
been adopted by the suprême court of Kansas, if it appears that 
the statute has been deflnitely construed in that state, and held 
to be inapplicable to the employés of a railway receiver. But we 
are not satisfled that the court of last resort of that state has ever 
adopted the construction contended for by counsel for the receivers. 
On the contrarj', we think that its décisions thus far fuUy support 
the contention that the employés of a railway receiver are within 
the purview of the statute. In the case of Trust Co. v. 
Thomason, 25 Kan. 1, the railroad in question was being operated 
by the Union Trust Company, which appears to hâve been acting 
as trustée for mortgage bondholders, and one of its employés, who 
was a track repairer, was injured by the négligence of a fellow 
employé. It was held that he might recover against the trustée, 
the Union Trust Company, under the statute above quoted. It is 
true that the court in that case did not discuss the question whether 
the fact that the trustée was not a "railroad company" deprived 
its employés of the beneflt of the statute, but the question was so 
obvious that we must présume that it did not escape the observa- 
tion of the judges of that learned and experienced court. The 
point chiefly controverted in that case was whether a track repairer, 
as well as a train operative, was entitled to the beneflt of the stat- 
ute; and, in deciding that question in the affirmative, the court 
made use of some signiflcant language, which is equally applicable 
to the case at bar. Thus it was said that "the proper test in 
determining the question is, dces the duty of the employé require 
him to perform service which exposes him to hazards peculiar to the 
business of using and operating a railroad?" Furthermore, it was 
said, in substance, that "the case is within the statute and its 
constitutional limit" if the "employment is entire, and a part of the 
continuous service relating to the perlions business of railroading." 
Not a line is to be found in the décision which intimâtes that to 
entitle a person to the beneflt of the statute, who is engaged in the 
railroad business, and who is daily subject to the périls incident 
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to that employment, he must be actually in the service of a Com- 
pany that was organized as a railroad corporation. 

In a later case decided by the suprême court of Kansas (Beeson 
V. Busenbark, 44 Kan. 669, 25 Pac. Rep. 48) it was held tliat the 
statute did not apply to an employé of certain railroad contractors, 
who were engaged in constructing a railroad, and, in the prosecu- 
tion of the work, had occasion to use cars and engines to some 
extent. A careful analysis of the later case, satisfles us, that the 
court rested its décision on the ground that the employer in that 
case was not operating a railroad as a common carrier of freight 
and passengers, within the meaning of the statute, but was merely 
using cars and engines incidentally, in the prosecution of the work 
of railway construction. The case was therefore adjudged to be 
not fairly within the statute, or within the mischiefs which it was 
intended to remedy. The case at bar falls within the statute as 
construed in Trust Co. v. Thomason, 25 Kan. 1, and the doctrine 
of that case is not in conflict, we think, with the later décision 
in the case of Beeson v. Busenbark. 

We bave examined the cases cited from other states, where 
similar statutes hâve been construed, (Henderson v. Walker, 55 
Ga. 481 ; Thurman v. Railroad Co., 56 Ga. 376 ; and Turner v. Cross, 
[Tex. Sup.] 18 S. W. Rep. 578;) but we are of the opinion that the 
Kansas statute bas, in effect, been construed by the suprême court 
of that state in a mnnner which brings the case at bar fairly within 
the provisions of the statute, and in that view we fuUy concur. 
We should entertain the same view if the question was one of flrst 
impression. As the plaintiff in error, at the time he was injured, 
was a baggage man, and as the intervening pétition showed that he 
was injured by the carelessness of other train men, the circuit 
court erred in sustaining the demurrer and in dismissing his pétition 
on the ground that it did not state a cause of action. TTie judg- 
ment of the circuit court is therefore reversed, and the cause is 
remanded, with directions to overrule the demurrer to the inter- 
vening pétition, and to proceed with the trial and décision thereof 
in a mauner not taconsistent with this opinion. 



TJNITED STATES v. DWYEE. 

(District Court, W. D. Texas, San Antonio Division. May 1, 1893.) 

No. 1,181. 

Violation of Election Law — Indictment. 

Gcn. Laws Tex. 1892, c. 13, prorides that any elector who déclares that 
he is unable to prépare his ballot "shall, upon request, receive the as- 
sistance of two of the .ludges in the préparation thereof," but does not 
specify how or ■where tie assistance shall be rendered. Hclâ, that an la 
dlctment charglng that one judge of élection, acting alone, prepared bal- 
lots for electors at the table at which the élection officers sat, from slips 
handed to him by the electors, witliout allegiug that he willfuUy disregard- 
ed his duty, or negligently failea to perform it, did not state a violation 
of said lavv. 
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At Law. Indictmeiit of Ed. Dwyer for violation of the élection 
laws. Défendant moved to quash the indictment. Motion sus- 
tained. 

A. J. Evans, U. S. Atty., and T. J. McMinn, for the Government. 
Denman & Franklin, for défendant. 

MAXEY, District Jodge. The questions arise on motion to 
quash the indictment. The first and flfth grounds assert, sub- 
stantially, that the acts charged against défendant do not consti- 
tute an offense against the laws of tlie United States or the state 
of Texas. The indictment is framed upon section 5515 of the 
United States Eevised Statutes. So much of said section as it 
becomes necessary to consider reads as foUows: 

"Every ofticer of an élection at whicli any représentative or delegate in 
congress is voted for, whetlier such oflicer of élection bo appointée! or created 
by or under any law or aulhority of the United States or by or under any state, 
territorial, district, or municipal law or authority, who neglects or refuses 
to perform any duty in regard to such élection requlred of him by any law 
of the United States, or of any state or territory thereof ; or who violâtes any 
duty so imposed; or who knowingly does any act thereby unauthorized, with 
intent to affect any such élection, or the resuit thereof, * * • ghall be 
punished," etc. Rev. St. U. S. § 5515. 

The indictment is of considérable length, and need not be fuUy 
inserted. It is aUeged that défendant was the presiding ofQcer 
of élection at the gênerai élection held at precinct No. 6 in Bexar 
county, Tex., and was a judge of said élection, and, as such, he 
was bound to perform ail the duties and obligations enjoined by 
the laws of the state and the United States in regard to said élec- 
tion; that the défendant, instead of performing the duties so re- 
quired by law, unlawfully and knowingly, and with intent to 
affect the élection and the resuit thereof, for a member of con- 
gress, did certain acts unauthorized by law, which are enumerated 
by the indictment in the following language: 

"That the said Ed. Dwyer, at said élection, at said Gth élection precinct 
of Bexar county, ïex., on said 8th day of November, 1S02, and upon one 
certain elector, a Mexican, wliose namo is unkno«n to the grand jury, pre- 
scnting himself at the poUing place to securc and cast lus ballot for a member 
ctf congress from the 12111 eongressional district of Texas, did malîe ont a 
ticket for said aforesaid unknown person from a slip which was handed him 
then and tliere by said aforesaid unknown man, and this act of maklng 
the ticket was then and thore did and done at the table at which the pre- 
siding judge and ofHcers were sitting, and not In or near the compart- 
ment or booth provided at said élection; and, further, that the said afore- 
said Ed. Dwyer, at said élection, at said Gth élection precinct of Bexar county, 
Tex., on said 8th day of November, 1892, upon tliree Mexican electors pre- 
seuting themselves to recaive and cast their ballots, to wit, one Marcillnn 
Valinciola, one Alejos Ferez, and one Antonio Valdez, at said élection pre- 
cinct No. six (G) of Bexar county, Tex., on said 8tl> day of November, 18S)2, for 
a member of congress from the 12th congressional district of Texas, did malîe 
ont a ticket for each of the above parties to vote for a member of congress 
from the 12th congressional district, and this making ont of tickets was 
alone done by said Ed. Dwyer at the table at which the presiding judge 
and officer sat, and was not in or at or near the compartments and booths 
prepared at said élection precinct; and, further, the said aforesaid Ed. 
Dwyer, at said gênerai élection, at said élection precinct No. six (6) of Bexar 
county, Tex., on said 8th day of November, 1892, upon twenty and more Mex- 
v.56F.no.7— 30 
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ican and negro electors, whose names are unknown to the grand jury, present- 
iug themselves at the votiug place iii élection precinct No. six (6) of Bexar 
county and state of Texas, to secure and cast their votes for a meinber of 
congress for the ]2th district (congressional) of Texas, did make ont for each 
of said twenty and more Mexiean and negro electors a vote and ballot from a 
slip and slips of paper then handed him by said electors, and this making eut 
of votes and ballots for said twenty and more Mexiean aud negro electors 
was then and there did and done at the table of the presiding offlcer at said 
élection, and not at, in, or near the compartments or booths prepared at such 
élection precinct No. six (6) of Bexar county; and, further, that each and 
evory one of the ballots so made eut as above had on the same the name, 
unknown to the grand jury, of a candidate for congress from the 12th con- 
gressional district of Texas, and were cast and -^oted at said élection at said 
élection precinct No. six (6) of Bexar coimty, Tex., by the persons for whom 
they were then and there unlawfully and unauthorizedly and knowingly made 
out as aforesaid by said Ed. Dwyer, contrary to the statute, and against the 
peace and dignity of the United States of America." 

As the allégations of the indictment charge that the défendant 
committed certain acts, as judge of the élection, unauthorized by 
the laws of this state, resort must necessarily be had to those 
laws to aseertain whether the acts charged were thereby unauthor- 
ized. In other words, we must look to the state laws to dé- 
termine whether the acts charged in the indictment constitute 
an offense. The foUowing provisions of the act of the législature 
of Texas bear upon the question now under considération: Section 
23 provides that — 

"The foUowing safeguards and régulations shall be observed to secure the 
voter from interférence wMle castlng hls ballot at said élection, to wit: 
The poUing places in the several precincts in the city shall be provided 
with a gnard rail so constructed and placed that only such persons as are In- 
side said rail can approach within six feet of the ballot boxes or compart- 
ments or booths at which electors are to prépare their ballots for voting. 
The arrangements shall be such that nelther the ballot boxes nor voting booths 
nor the electors while preparlng their ballots shall be hldden from view of thoso 
just outside of the said guard rail or from the judges; and yet the same shall 
be far enough removed and so arranged that the elector may conveniently 
prépare bis ballot for voting with secrecy." 

The section then provides for the number and size of the booths ; 
that same shall be provided by a board composed of the county 
judge, sheriff, and clerk; how same shall be paid for; and, finally: 

"During the élection and counting of ballots, no person other than the 
judges and clerks of élections, and the electors, admitted as herein provided 
for the purpose of providing their ballots and voting, shall be admitted or 
poi-mitted to be within said rail." 

"Sec. 24. AU ballots used bv the voters at said élections shall be fumished 
by the officers conducting saia élection, upon which shall be piinted the names 
of ail candidates for state, county, precinct, or city officers (offices) upon one 
ticket, and arranged according to the respective parties to wlilcli the can- 
didates may belong, and, wlienever a voter has beon fumished with a ballot 
bj' any offlcer conducting the élection, the presiding ollicer shall starap with 
a mbber stamp provided for this purpose the words 'Officiai Ballot,' and no 
ballot cast without said words stamped upon it by the said presiding offlcer 
shall be counted at said élection. 

"Sec. 25. AU ballots used at any élection shall be upon substantially the 
same character of paper, which shall be white, and any candidate shall havo 
the right to hâve ballots printod such as are named in the preceding section, 
which he must furnish to the presiding offlcer at Icast one day before the day 
of the holding of the élection. 
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"Sec. 26. Not more than one person sliall at one tirae be permltted to oc- 
cnpy any one compartmem or place provided for electors to prépare their 
ballots, except, when an elector is unable to prépare his ballot, he may (be) 
aceompanled by the two judges to assist hiui, and no person shall remain in 
or occupy any sueb compartment longer than may be necessary to prépare 
his ballot. 

"Sec. 27. Any elector who déclares to the presiding offlcer that he eannot 
read or write, or that, by blindness or other pliysical disability, he Is unable 
to prépare his ballot, shall, upon roquest, reçoive the assistance of two of 
Tlie judges in tbe préparation tliereof." 

Gen. I.aws 1892, pp. 13-19, c. 13. 

The spécifie unauthorized acts chargea to hâve been committed 
by the défendant may be condensed as foUows; {1) That he made 
out ballots for the electors, in the indictment mentioned, at the 
table at which the presiding judge and officers sat, and not within 
the booths or compartments previously provided for such pur- 
pose. (2) The ballots so prepared by the défendant were made out 
from slips of paper handed Mm by the electors. (3) He prepared 
ballots for certain persons named in the indictment, actlng alone, 
and without the assistance of another judge. Do the acts charged 
constitute an offense against the law? 

It is said by the suprême court, in the case of U. S. v. Brewer, 
139 U. S., at page 288, 11 Sup. Ct. Kep. 538, that— 
"Laws which create crime ought to be so explicit that aU men subject to their 
penalties may know what acts it is their duty to avoid. U. S. v. Sharp, Pet. 
O. C. 118. Before a man can be punished, his case must be plalnly and un- 
mistakablv within tlie statute. U. S. v. Lâcher, 134 U. S. 624, 628, 10 Sup. 
Ct. Kep. 625." 

And it is said by Judge Dillon, in U. S. v. Whittier, 5 Dill. 39, 
that — 

"Statutes creating crimes wUl not be extended by Judlcial Interprétation 
to cases not plainly and imraistaliably within their terms. If this rule is lest 
slght of, the courts may hold an act to be a crime when the législature never 
so intended. If there is a fair doubt whether tho act charged In the in- 
dictment is embraced in the crimlnal prohibition, that doubt is to be rcsolved 
in favor of the accused." 

In the Case of Brewer, already noticed, at page 287, 139 U. S., 
and at page 541, 11 Sup. Ct. Eep., the court says: 

"It is contended that thèse sections [referring to the sections of the Ten- 
nessee statute] impliodly require that the box shall be opened, and the name» 
of the persons appearing in eacli ballot read aloud, at the place wliere the 
i;lection was held, and that the ballot box shall not be rcmoved from the 
place where the élection was held before the votes are counted. But this 
Is urged merely as an Implication. The statute does not provide distinctly 
and specificaUy, and in words requiiod in a crimlnal statute, that the box 
shaU be opened at the place where the élection was held, and the namcs of 
tlie persons appearing in oach ballot be read aloud at that place, and ilie 
ballot box not be removed from that place before the votes east are counted. ' 

An examination of the Texas statute will disclose the pertinency 
of the above extract from the opinion of the suprême court to the 
présent case. Sections 23 and 24 of the act of the législature do 
not require the elector to make out his ballot, nor the élection 
judge to assist in its préparation, within the compartment pro- 
vided for the purpose. The law in that respect is permissive, 
not mandatory. The language of section 27 is that "any elector 
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wlio déclares to the presiding ofBcer that he cannot read or write, 
or that, by blindness or other physical disability, be is unable to 
prépare his ballot, shall, upon request, receive the assistance of 
two of the judges in the préparation tbereof." No place is men- 
tioned where this duty sball be performed, and to confine or limit 
the duty of the judge in such case to the compartment provided 
for electors could only be done by inference and implication. But, 
to punish a man for nonperformance of duty, it is not sufflcient 
that the law impliedly requires him to do the act. The statute 
must be clear and expUcit in its ternib in deflning that duty, in 
order that he may know what he is called upon to do, and what it 
is his duty to avcid. 

What has already been said applies with equal force to the other 
charges contained in the indictment. As to the charge that the 
défendant made ont the ballots of electors from slips of paper 
handed him, it is sufficient to say that the statute is altogether 
silent on that subject. The language of the law is that the elector 
"shall, ux>on request, receive the assistance of two of the judges 
in the préparation thereof;" that is, in the préparation of the 
ballot. How the assistance is to be rendered does not appear. 
The law does not prohibit the use of slips, which it must do be- 
fore the défendant can be adjudged criminally responsible for their 
use. That one judge of élection may, under some circumstances, 
render himself criminally liable for making out ballots of electors 
without the assistance of another judge, would seem to foUow 
from the provisions of section 29 of the act. It is therein made 
an olïense for anj^ judge or clerk of an élection to "willfuUy dis- 
regard any of the provisions of this act," or to negligently fail to 
enforce any of its provisions. One of the provisions of the act 
requires, upon request of the elector, the assistance of two of the 
judges in the préparation of his ballot. If such request were 
made, it would be the duty of two of the judges to render the 
assistance demanded, and a willful disregard of that duty would 
subject the offender to the pains and penalties of the law. Or, if 
one of the judges, upon request of the elector for assistance, should 
willfully persist in aiding him alone, or refuse to extend the as- 
sistance required, in conjunction with another judge, in such cases, 
and others that might be mentioned, the judge so oiïending against 
the law would render himself criminally responsible for his will- 
ful disregard of, and négligent failure to perform, a manifest duty. 
But the législature, in enacting the law in question, never intended 
to make it a criniinal offense in ail cases for one judge alone to 
aid an elector in the préparation of his ballot; and hence, to 
bring a particular case within the inhibition of the statute, the 
pleader should allège ail the facts and circumstances necessarv 
to constitute the offense. U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 
Rep. 571; U. S. v. Britton, 107 U. S. G55, 2 Sup. Ct. Rep. 512. See, 
a!so, U. S. V. Belvin, 46 Fed. Rep. 381. There is no charge that the 
défendant willfully disregarded his duty, or negligently failed to 
perform it, in any of the respects before mentioned, or in any 
other particular, which would make him criminally liable. 
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ïlie court is of opinion that the indictment fails to charge an 
offense against the laws either of the United States or the state 
of Texas. The view taken by the court of the questions already 
discussed renders it unnecessary to consider other objections urged 
by défendant in support of liis motion. 

The motion to quash the indictment will be sustained, and it is 
so ordered. 



In re KUllSHBEDT MANUF'G CO. 
(Circuit Court, S. D. New York. Januai-y 5, 1893.) 

CUSTOMS DUTIES — CLASSIFICATION — LiBNO ClOTH. 

So-ealled "leno clotli," being dyed cotton goods, Imported in pièces 
about 40 yards in lengtli by 42 inclies in width, tlie material being woven 
so tliat about one-half the widlli was plain and tlie remainder a more 
or less opeu-work pattem giving tlie so-styled "leno elïect," and one edge 
of the fabric being turned over and sewed down by machinery, forming a 
hem of about 3 inches in width, hcld not properly dutiable as classifled by 
the coUector of the port of New York, as partly made cotton wearing 
apparel, at 50 pcr cent, ad valorem, under paragraph 349 of schedule I, of 
the tariff act of Octobor 1, 1800, but held, further, that, as the proofs In 
the case showcd uncontradictod that the material, because of the peculiar- 
ity of the weave, gave a différent count of threads to the square inch in 
différent parts of the fabric, the plain and open-work parts, and the 
larger portion of the cloth, contaiucd less than 200 threads to the square 
inch, therefore the merchandise was not dutiable at 45 per cent ad 
valorem, under paragraph 348 of the same schedule and act, as claimed 
in the importer's protest, and the classification by the collecter must stand. 

At Law. 

Appeal by the collector of customs of the port of New York from a décision 
■of tlie board of United States général appraisers revcrsing the décision of the; 
collector and sustaining the protest of the importer, the Kursheedt Manu- 
facturing Company, respecting the classification for duty of certain black- 
dyed cotton goods known as "Leno Cloth," imported in pièces of about 40 
yards in lengtli and 42 mclies in broadih, the greater part of the material in 
width being a plain fabric, and tlie other part consistiug of certain open- 
work patterns or effects produced by soparating and grouping the threads 
in tlic procoss of weaving, one of the edges being turned over and sewed 
down by sewing machine, making a plain hem of about 3 inchos in width. 
Tho collector classiliod the merchandise for duty under paragraph 349 of the 
tarlfï act of October 1, 1890, which, so far as applicable, is as foUows: 

"349. Clothiiig, ready made, and articles of wearing apparel of every de- 
scription, handkercliiefs, and neclcties or neclcwear, composed of cotton or 
otlier vegetable fiber, or of which cotton or other vegetable fiber is the compo- 
nent material of cliief value, made up or manufactured, whoUy or in part, 
by tlie tailor, seanistrcss, or manufacturer, — ail of the foregoing not specially 
provided for in tliis act act, fifty per contiim ad valorem." 

The iniporte.rs protestod, claiming that their merchandise was dutiable at 
45 pcr cent, ad valorem as colored cottons, valued at over 15 cents per square 
yard, under paragraph 348 of the same tarife act, which, omitting immaterial 
parts, is as follows: 

"348. Cotton cloth, * * * exceeding two hundred threads to the square 
inch, counting the warp and fllling, * ♦ *; provided, that on ail such cot- 
ton cloths, * * • dyed, colored, stained, painted, or prlnted, valued at 
over ttfteen cents per square yard, there shall be levied, coUected, and paid a 
duty of forty-five per centum ad valorem." 

The board of United States gênerai appraisers declded that the leno cloth 
in question was not in the form of a garment, and was not known as wearing 
apparel, but was a "countable cotton cloth." The protest of the Importers 



470 FEDEEAL BKPOETEE.Vol. 56. 

was accordingly sustained and the décision of the coUector reversed. The 
collector appealed to the circuit court, where the testimony of several wit- 
nesses was taken in behalf of the govemment, tending to show that the mer- 
chandise in question was used almost exclusively to be made up into women's 
aprons, skirts, and dresses, requiring from a yard and a half to five yards 
for each garment, and that the broad hem which was on the goods was a 
part of the garments when flnished. The évidence of an examiner in the 
appraiser's department of the custom house was aiso taken, who liad made 
a count of the threads to the square inch in différent parts of the fabric con- 
stituting the warp and fllllng, and who lound in one part where tlie threads 
were crowded together, 228 threads to the square inch; in another part of the 
open work, 185 threads; and in the plaln portion of the fabric, lliO threads 
to the square incli; the count in each case being made by cuttiug oiit a square 
inch, and unraveling the threads therefrom. 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst. 
U. S. Atty., for collector and govemment. 
Alex. E. Kursheedt, for importer. 

COXE, District Judge, (orally.) Tliis appeal fairly présents two 
questions for the court. The first is whetlier or not the importation 
is wearing apparel. Upon that proposition I think the respondent 
is correct. I do not believe that putting a hem upon a pièce of 
cloth makes it "wearing apparel made up or manufactured wholly or 
in part." The other question relates to the efificiency of the protest. 
The protest speciflcally points out, as the section under which thèse 
goods should hâve heen classifled by the collector, paragraph 348 
of the tarifl act of 1890. That paragraph, so far as it is necessary 
to refer to it hère, provides for a duty upon "cotton cloth not 
bleached, dyed, colored, stained, painted, or printed, exceeding 200 
threads to the square inch," etc. The proof presented to this court 
is not disputed that a great portion, and by far the larger por- 
tion, of the imported cloth contains less than 200 threads to the 
square inch. Only a very small part thereof exceeds 200 threads to 
the square inch. Therefore, it seems to me that the importer was 
wrong in pointing out section 348. The only question hère is 
whether or not the goods should hâve been classifled under that sec- 
tion; not whether the collector is right, but whether the importer 
is right. They could not hâve been classifled under that section, 
for the reason that they do not contain threads exceeding 200 to the 
square inch. The collector was not required to look elsewhere 
than to the particular paragraph pointed out by the protest. 

The décision of the appraisers is reversed. 



In re DOWNING et al. 
(Circuit Court of Appeals, Second Circuit June 15, 1893.) 

CUSTOMS DTJTIES— COMMEECIAL DESIGNATION— VeUMILION ReD. 

The tarife aot of 1890 imposes a spécifie duty of 12 cents per pound 
on "vermilion red, and colors contalning quicksilver." Genuine ver- 
millon red contains quicksilver, and there is an imitation of this color 
wMch contains none. It appeared that at the date of the act both the 
genuine and the spurious were known and dcsignated commerciaUy as 
"vermilion red." Udd, that the Imitation was subject to the same duty 
as the genuine, and was .not dutiable under the provision of the color 
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schcdnle imposing a duty of 25 per cent, ad valorem on "other paints 
and colors not spccially provided for." 

2. Samb— Construction— CoMMi'iTEB Reports. 

ïhe first-quoted clause of the act so clearly covers the article in ques^ 
tion, tlie imitation vermillon red, tiat statements contalned in the re- 
port of a senate committee on the act cannot be considered to show an 
inferential intont to place it under tho second clause. 

Appeal from the Circuit Ck)urt of the United States for the 
Southern District of New York. 

At Law. Appeal in behalf of the United States to the United 
States circuit court of appeals for the second circuit from a judg- 
ment of the United States circuit court for the southern district 
of New York affirming a décision of the board of United States 
gênerai appraisers. Judgment reversed. 

Tho firm of K. F. Downing, on January 21, 1891, imported, by the Lydian 
Monarch, from England into the United States, at the port of New York, 
certain merchandise, consisting of a dry paint or color composed of 72.39 
per cent, orange minerai or red lead, 23.71 per cent, whitlng, and 3.90 per 
cent, eosine, and invoiced as "carminé red." Thls merchandise having been 
retumed by the local appralser as vermillon red, as it possessed the tint 
known commerdally as "vermillon red," was dassifled for duity at the rate 
of 12 cents a pound, as vermilion red, under the provision for "vermUion red, 
and colors containing quiclssilver, dry or ground. In oU or water, twelve 
cents per pound," contained in paragraph 57 of that part of Schedule A en- 
titled "Paînts, Olors and Vamishes," of the tariff act of October 1, 1890, 
(26 Stat. 569,) and duty at that rate was exacted thereon by the collecter 
of customs at that port. 

Against tMs classification and thls exaction the importers duly protested, 
claiming that this merchandise was dutiable "under either one of the foUow- 
ing named paragraphs: Paragraph 61, Schedule A, twenty-flve per centum 
ad valorem; paragraph 65, Schedule A, at three and one-half cents per pound; 
paragraph 66, Schedule A, at three cents per pound,— ail în the act of October 
1, 1890," and in that part of sald schedule entitled as aforesaid. Paragraph 
61 reads as foUows: "Ail other paints and colors, whether dry or mixed, 
or ground in water or oil, including lakes, crayons, smalts and frostîngs, 
not specially provided for in this act, and artists' colors of ail Idnds in tubes 
or otherwise, twenty-flve per centum ad valorem; aU paints and colors, 
mixed or ground with water or solutions other than oU, and commercially 
known as artists water color paints, thirty per centum ad valorem." Par- 
agrapli 65 reads as follows: "Orange minerai, three and one-half cents per 
pound." Paragraph 66 reads as follows: "Red lead, three cents per poimd." 
ITpon the receipt of this protest the aforesaid collecter, pursuant to section 
14 of the customs administrative act of June 10, 1890, (26 Stat. 137,) trans- 
mitted tlie Invoice of this merchandise, and ail the papers and exhibits con- 
nected therewith, to a board of three United States gênerai appraisei-s on duty 
at the port of New York, to examine and décide the case thus submitted. 
Tho board of United States gênerai appraisers, having taken the évidence of 
witnesses produce-d before them, made the followlng décision: 

"The merchandise is a color composed of orange minerai, whiting and eosine, 
and is invoiced as 'carminé red.' As it possesses tlie tint known commer- 
cially as 'vermillon red,' it was returned by the appralser as vermilion red, 
and duty was accordingly assessed at 12 cents per pound, under paragraph 57, 
Tarife Ind. (New.) Tlie appellants clalm that ïhe article Is dutiable either 
under paragraph 61, Id., at 25 per cent, or under paragraph 65, as orange 
minerai, at RV2 cents a pound, or \mder paragraph 66, as red lead, at 3 cents 
a pour.d. 

"The détermination of tho question involved In thls case being of im- 
portance to many and great interests, the board gave a hearing, which was 
attended by iinporters and domesac manufacturers, and the subject bas 
«inoe received a careful and thorough considération. From the testimony, 
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wa find tliat the terms 'vennllion' and 'vermilion red' are appUed indiscrimi- 
nately, in the trade, to genuin© vermilion, ■wliich contains quiclcsilver, and to 
its imitations or substitutes, whicli <lo not. In orders for genuiue vermillon 
tlio article is usually designated as 'English vermillon,' while imitations 
and substitutes are known by fancy names, sucb as 'Eurêka vermilion,' 
'Champion vermillon,* etc. We further find that in the trade 'vormilîon red' 
is not applied to ai-ticles composed of any particnlar material, but is held to 
(aubrace any color that has the briglit red tint once peculiar lo vermilion, 
or sulphide ot mercury. 

"Tho tariff provides, in paragraph 57, for 'Vermilion red, and coloi-s cou- 
taining quicksilvei'.' The paragraph in the bill, as it came from the house, 
reads, 'Vermillon red, or colors contalning qiiicksilver.' The 'or' was struck 
ont by tlie seiiate finance commlttee, and Uie conjunctiou 'and' iuserted. The, 
lavv contains the provision thus modifled. Hart the paragi-aph remained as 
it passod the house, it would hâve been clear to ail that the duty of 12 cents 
a i)Ound was applicable only to vermilion contnining quicksilver; but it is 
now claimed that the change of conjunctions removed the limitation, and 
made the duty .applicable to any article known as vermUion red. This does 
not, however, appear to hâve been the intention of congress, judging from tlie 
officiai record. 'The report of the senate finance commlttee, which was 
adopted, so far as this modification is concemed, contains the clause as mod- 
ifled, and says, in explanation of the change of rates from the old tariff 
to the new, 'This is a change from ad valorem to an équivalent spécifie rate.' 
The rate Jixed is 12 cents a pound, the highest spécifie rate named in the 
schedule. The équivalent ad valorem rate must therefore hâve been levled 
npon a costly material. Taking the context, 'Vermillon red, and colors con- 
talning quicksilver,' and bearing in ndnd that quicksilver vermilion had been 
paying duty, nnder the gênerai provision for colors, at 25 per cent, ad valorem, 
and that the équivalent spécifie rate would be about 12 cents a pound, the con- 
clusion scems irrésistible that the intention of congress was to apply the 
new rate to genuine vermilion or sulphide of mercury, and not a variety of 
substances tinted red, but varying in value from 1% cents a pound up. The 
term 'color,' as an équivalent for 'paint,' is deflned by Webster as 'that which 
is used to give color.' The duties in the color schedule attach, not to colors 
as tints, but to materials used to give colors. In every paragraph of the 
schedule the colors enumerated either represent particnlar substances, or iu- 
olude specified materials, for instance: Paragraph 50, blues contalning fer- 
rocyanide of iron; 52, black made from bone, ivory, or vegetable; 53, chrome 
yeliow, in which lead and bicliromate of potash or soda are component parts; 
58, wash blue, contalning ultramarine. It is répugnant to reason to suppose 
that congress made paragraph 57 the ono exception to this practice, and lovied 
the highest spécifie duty in the schedule upon a tint or shade of color, regard- 
less of the material used to give color. 

"The only vermilion described in Webster, the British Encyclopedia, and 
other standard authorities ccnsulted, is a combination of quicksilver and sul- 
phur. In the opinion of the board it is upon tliis vermihon, costing about 50 
cents a pound in foreign markets, that congress intended to levy, and did 
levy, a duty of 12 cents a pound. As the merchandise in question contains 
no quicksilver, and as it is a color not specially provided for, the claim of tlie 
importer that it is dutiable at 25 per cent, is sustained." 

The coUector, being dissatisfied with this décision of the board of United 
States gênerai appralsers, applied to the circuit court of the United States for 
the sonthern district of New York for a review of the questions of law and f act 
involved therein, imder the provisions of section 15 of the aforcsaid customg 
administrative act. Pursuant to an order made by the said circuit coiwt 
upon this application, the said board made its retum. Thereafter, furtlinr 
évidence was taken in the said circuit court in behalf of the collector and tlie 
importera, by which it appeared, among other things, in addition to the facta 
contained in the statement of facts hereinbefore made, and in the findings 
of facts set ont in the above-mentioned décision of the board of United States 
gênerai appraisers, that Uie importations in suit were paints or colors made 
in imitation of the genuine vermilion red, and while known by the spécifie 
name of "carminé red," or by other spécifie names, belonged to the class 
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of paints or colors which at the date of the passage of the aforesaid tariff act 
was commercially known as "verinilion" or "vermilion red." Subsequently 
sald circmt court, in view of tlie aforosaid statement of the senate finance 
conunittee, and iincler its interprétation of the décision in the case of Church 
of Holy Trinity v. U. S., 143 U. S. 4r,7, 12 Sup. Ct. Rep. 511, rendered judg- 
mont affirming the décision of the hoard of United States gênerai appraisers. 

Edward Mitcliell, U. S. Atty., and Thomas Greenwood, Asat. U. 
S. Atty. 

Hess, Townsend & McClelland, (Wm. J. Townsend, of counsel,) 
for appellees. 

Before WALLACE and SHIPMAÎf, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
the importations in controversy were dutiable under that provi- 
sion of the tariff act of October 1, 1890, found in the color schedule, 
which subjects to the rate of 12 cents per pound "vermilion red, 
and colors containing quicksilver, dry or ground, in oil or water." 
The board of gênerai appraisers and the circuit court were of the 
opinion that the importations were dutiable under another provi- 
sion of the act, as "other paints and colors, not specially provided 
for in this act," at 25 per centum ad valorem. The importations 
were paints or colors made in imitation of the genuine vermilion 
red, and belonged to the class which at the date of the passage of 
the tariiî act was commercially known as "vermilion" or "vermil- 
ion red," the two names being indiscriminately used. The gen- 
uine vermilion red contains quicksilver, and colors like the im- 
portation do not; but the trade dénomination for the genuine and 
the imitations, alike, is vermilion red, and by trade usage the term 
embraces any color having the bright red tint which once was 
peculiar to the sulphide of mercury. 

Applying the familiar rule that a commercial désignation of 
an article among traders and importers, where such désignation 
is clearly established, fixes its character for the purpose of the 
tariiî laws, if the provision is read in its natural and ordinary sensé, 
it subjects to the duty specified ail colors which at the date of 
the act were commercially known as "vermilion red," whether 
they do or do not contain quicksilver. There is nothing in the 
other provisions of the color schedule to qualify the interprétation 
of the provision in question, or even suggest the conjecture that 
it does not mean exactly what it says. According to its plain 
import, it imposes a specifled duty upon every color known as "ver- 
milion red," and if there is any color not known by that name, 
but containing quicksilver, upon every such color, also. 

It appears that while the tariff act was under considération by 
congress the provision in question, which originally read "vermil- 
ion red, or colors containing quicksilver," was amended so that 
the word "or" was stricken out, and the word "and" was inserted. 
ïïad not this change been made, there might be room for argu- 
ment that the two descriptive terms were intended as the équiva- 
lent, one for the other; but the amendaient serves to remove any 
doubt which might hâve been suggested by the original phraseoî- 
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ogy of thé bill. The board of gênerai appraisers and the circuit 
court were led to sustain the contention of the importera, that it 
was the intention of congress to levy the duty only upon vermilion 
red containing quicksilver, because of a statement which appears 
in a report of a committee of the senate explaining the change 
of rates from the old tariÉE to the new. The report contains this 
statement with respect to the color schedule: "This is a change 
from an ad valorem to an équivalent spécifie rate." Under the 
former tariiî the rate upon vermilion had been 25 per cent, ad valo- 
rem, which is substantially the équivalent of the spécifie duty 
of 12 cents a pound. This statement, by some of those who par- 
ticipated in framing the act, cannot, in our judgment, be permitted 
to nullify the language deliberately employed by the whole body 
of legislators. When the language of a statute is plain and un- 
equivocal, it is not permissible to search for another meaning, which 
may hâve existed in the minds of individual legislators, and, find- 
ing that meaning, to substitute it for the meaning expressed. But 
the value of the statement in the report is completely neutral- 
ized by the proceedings of the senate when the act was on its 
passage, as appears by the Congressional Record. One of the 
senators moved to amend the bUl by substituting in place of the 
spécifie duty the ad valorem duty of the former tarifl, and in be- 
half of that motion stated to the senate that the effect of the 
spécifie duty would be to imi)ose upon some of the lower grades 
of vermilion red a duty equal to 75 per cent, ad valorem, Not- 
withstanding this explanation the senate refused to agrée to the 
amendment. If congress had not intended to place the duty on 
vermilion red of aU kinds, that purpose could hâve been readily 
expressed; and we cannot doubt it would hâve been expressed by 
placing it upon "vermilion red containing quicksilver," instead of 
upon "vermilion red, and aU colors containing quicksilver." 

The circuit court, in afllirming the décision of the board of gên- 
erai appraisers, referred to the case of Church of Holy Trinity 
V. U. S., 143 U. S. 457, 12 Sup. Ct Rep. 511, which was apparently 
pressed upon its attention as an authorlty for permitting courts to 
discard the language of a statute, and interpret its pui-pose by 
the supposed intention of the lawmakers, gathered from gênerai 
considérations of justice or expediency. That adjudication, accord- 
ing to our expérience, bas been invariably cited where the effort 
has been to induce this court to legislate, and substitute its own 
notions of what the law should be for the plainly expressed will 
of the législative body. We do not understaud, however, that it 
sanctions any new raies of statutory interprétation. 

The judgment of the circuit court is reversed. 



In re VAN BLANKENSTEYN et al. 

(Circuit Court of Appeols, geooncl Circuit. Docember 12, 1892.) 

1. Ctjstoms Duties— Classipicatton — "BOI/IING Clotii. " 

Bolting cloth, wliic]! is to be u.secl lor décorative purposes, and for that 
reason Is manufactured in nan-ower wldths tban that generally requlred 
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for milling purposes, (48 inches,) was free of duty, under the tariff act 
of March 3, 18S3, as "bolHng cloth," notwlthstanding the fact tliat thia 
use and method of manufacture arose after the passage of that act; and 
it was error to assess a duty thereon of 50 per cent, ad valorem, under 
Schedule L, as a manufacture of silk, not specially proVided for. 

2. Same— Revibw op Boakd of Appraiskrs' Décision— Record— Evidence. 
When the décision of the board of gênerai appraisers is made the sub- 
ject of review in the circuit court pursuant to section 15 of the customs 
administrative law, (Act June 10, 1890,) the retum made by the board 
must ombody ail the évidence wliich was considered by them in reaching 
their décision, and it would seem that, as they act judicially, they caa- 
not themselves act as witnesses. 

S. Same— Décision. 

In the circuit court the retum of the board is to be considered sub- 
stantially in the same manner as the report of a master In an equlty 
suit is considered in that court, or as the record, Including the opinion 
of the court, in an equity or admiralty suit, is considered in an appel- 
late court. The circuit court therefore should not disturb the flndings 
of the board upon doubtful questions of fact, especially questions which 
tum on the intelligence and credîbility of witnesses; but when a flnding 
of fact Is wholly without évidence to support it, or when it is clearly 
contrary to the weight of évidence, it is the duty of the court to dis- 
regard ît 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a pétition by Van Blankensteyn & Henning for a re- 
view of a décision of the board of gênerai appraisers sustaining the 
action of the collector in assessing a duty of 50 per cent, ad valorem. 
on certain bolting cloth imported by them. The circuit court re- 
versed the décision of the board, (49 Fed. Kep. 220,) and the gov- 
emment appeals. Afiarmed. 

Heniy G. Platt, Asst. U. S. Atty. 
Everit Bpown, for importera. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This case présents the question of 
the effect to be given by the circuit court to the finding of fact 
made by the board of gênerai appraisers when the court is caUed 
upon, under section 15 of the law of congress of June 10, 1890, com- 
monly known as the "Customs Administrative Act," to review a dé- 
cision of the board. The respondents imported certain merchan- 
dise, upon which the coUector of customs assessed duty under 
Schedule L of the act of March 3, 1883, which reads as follows: "Ail 
goods, wares, and merchandise not specially enumerated or pro- 
vided for in this act, made of silk, or of which silk is the component 
material of chief value, 50 per centum ad valorem." The importera 
protested, elaiming that the merchandise Avas "bolting cloths," and 
as such exempt from duty by the free list of that act. The board 
of gênerai appraisers examined the case, and, after hearing wit- 
nesses, affirmed the décision of the collector. Thereupon the im- 
porters made application for a review to the circuit court of the 
questions of law and fact involved in the décision of the board. 
No new évidence was taken upon this application, and the case was 
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heard by tîie circuit court upon the return made by the board of ap- 
praisers, consistinff of tlie record and tbe évidence taken by tkem, 
with their certified statément of the facts involved in the case, and 
their décision thereon. The board of appraisers certifled in their 
statément of facts, among other things, as follows: "That the so- 
called 'bolting cloth' which was the subject of protest is not the 
'bolting cloth' of commerce." The circuit court was of the opinion 
that the flnding was not sustained by the évidence in the retum, 
and reversed the décision of the board of appraisers. 

An examination of the record shows that bolting cloths are a thin 
silk fabric, made very carefully, usually in widths of 48 inches, and 
designed and adapted primarily for use by millers, but they are 
capable of use also for décorative purposes in making tidies, ecarfs, 
banners, and art novelties; that prior to March 3, 1883, they were 
not used for décorative purposes, but hâve been since that time to 
a limited extent; that since March 3, 1883, to meet the conveniences 
of the décorative use, they hâve been made in narrower widths, 
some of 18 and some of 24 inches; that the importations in con- 
vroversy are the cloth in the narrower widths; that there is no évi- 
dence that cloths of thèse widths cannot be or are not used hère as 
bolting cloths by millers; that ever since their introduction into 
this coamtry, subsequently as well as prior to the tarifl act of 1883, 
they hâve been bought and sold hère exclusively by the name of 
"bolting cloths." The fact that at the date of the tariff act the 
goods had not been manufactured in the narrower widths is not con- 
troUing, nor is the fact that they are capable of use for other than 
milling purposes. The material and texture being the same, the 
fact that a réduction in width bas been made by the manufacturers 
for the convenience of a particular class of users does not affect the 
dntiable character of the goods. They certainly would not cease 
to be bolting cloths if, when imported hère in the full width, they 
should be eut by the retailer into narrower wàdths, to aceommo- 
date those who might désire to use them for décorative xmrposes. 
ÏJnless the findingmade by the board of appraisers should hâve been 
trcated as controUing by the circuit court, the décision of the court 
was clearly right. 

It is contended by the appellant that, inasmuch as the retum 
does not sbate that it contains ail the évidence or ail the informa- 
tion upon which the board basod their flnding of fact, it is to be 
presumed in support of their décision that they had other and suffi- 
cient évidence before them to justify it; and it is argned for the 
appellant that it is compétent for the board, in deciding questions 
of fact respecting the classification of goods for duty in a given 
case, to avail themselves of évidence which need not be returned, 
such as they may hâve taken in préviens cases, and even of their 
own expert knowledge acquired from extraneous sources. We are 
not now called upon to décide whether in hearing a given case the 
board are at liberty to resort to évidence which has been taken in 
other cases, or to sources of information other than the évidence 
adduoed directly in the case before them; but we are entirely clear 
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that, when their décision is made the subject of review By an ap- 
plication to the circuit court pursuant to section 15, the retum 
must embody ail the évidence which was considered by them. in 
reaching the décision; and it would seem, as they act judicially, 
they oannot be witnesses themselves. By section 15 of the customs 
administrative act it is provided that upon an application to the 
circuit court for a review of the décision of the board of appraisers 
the court shall order the board of appraisers to "return to said cir- 
cuit court the record and the évidence taken by them, together with 
a certifled statement of the facts involved in the case, and their dé- 
cision thereon." ïhe section further pro vides that "ail the évi- 
dence taken by and before said appraisers shall be compétent évi- 
dence before said circuit court." Thèse provisions are of no value, 
and hâve no meaning, unless they mean that the retum is to supply 
the circuit court with ail the évidence upon which the décision was 
based, and that when the évidence is returned the circuit court is 
to consider it, and give to it its proper weight. Obviously the évi- 
dence and the findings of fact are to be considered together by the 
circuit court. We conclude that the retum is to be considered sub- 
stantially as the report of a master in an equity cause would be 
considered by the circuit court, or as the record, including the opin- 
ion of the court, in an equity or admiralty cause in the district or 
circuit court would be considered by this court upon an appeal 
from the decree. The circuit court should not undertake to dis- 
turb the findings of the board upon doubtful questions of fact, and 
especially as to questions of fact which tum upon the intelligence 
and credibility of witnesses who hâve been produced before the 
board. But when a finding of fact is whoUy without évidence to 
support it, or when it is clearly contrary to the weight of évidence, 
it is the duty of the circuit court to disregard it. 
The judgment is affirmed. 



In re HERRMAN et al. 

(Circuit Court of Appeals, Second Circuit June 15, 1893.) 

3nST0Ms DuTiES— Classification— "AsTHACHANS. " 

So-called "Astrachans," being fabiics composed of cotton and haïr, 
made in Imitation of the coat of the Astrachan larab, and commercially 
known a.s "Astrachans," are dutiable under the tarifC act of October 1, 
1800, at 44 cents a pound and 50 per cent, ad valorem, uader paragraph 
892, as a manufacture In whole or In part of goat haïr, and not at 49% 
cents a pound and 60 per cent, ad valorem, under paragraph 396, as "pile 
fabrica." 52 Fed. Rep. 941, afQrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a pétition for a review of a décision of the board of 
gênerai appraisers sustaining the action of the collecter in the 
classification for duty of certain goods imported by H. Herrman, 
Sternbach & Co. The court below reversed the décision, (52 Fed. 
Kep. 941,) and the government appeals. AfQrmed. 
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Jas. T. Van Kennsaelaer, Asst. U. S. Atty., for appellant. 
W. WicKhani Smitli, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The appellees imported in October 
and November, 1890, certain fabrics composed of cotton and bair, 
made in imitation of tbe coat of tbe Astracban lamb, and commer- 
ciaUy known by tbe name of "Astracbans." Tbe collecter assessed 
tbe importation for duty under tbat provision of tbe tariff act of 
October 1, 1890, wbicb imposes duty "on • • • plusbes and 
otber pue fabrics * • * composed wbolly or in part of wool, 
worsted, or bair of tbe camel, goat, alpaca, or otber animais," 
(Scbedule K, par. 396.) Tbe appellees insisted tbat tbey were duti- 
able under anotber provision of tbat act as "manufactures made 
wbolly or in part of vs^ool, worsted, tbe bair of tbe camel, goat, al- 
paca, or otber animais, not specially provided for in tbis act," (Scbed- 
ule K, par. 392.) Tbe board of gênerai appraisers, after bearing 
testimony offered in bebalf of tbe importers and tbe coUector, ap- 
proved tbe classification, and afiirmed tbe action of tbe coUector. 
TJpon an appeal by tbe importers tbis décision was reversed by tbe 
circuit court, and tbe contention of tbe importers was sustained. 
We are now called upon to détermine wbetber tbe conclusion of tbe 
circuit court was correct. 

Tbe question in tbe case is wbolly one of fact, viz. wbetber fabrics 
like tbe importations are pile fabrics witbin tbe commercial sensé 
of tbe term obtaining at tbe date of tbe passage of tbe tariff act. 
Tbe act of 1890 is tbe first tariff act in wbicb tbe term is used in 
tbe enumeration of dutiable subjects. It occurs in tbree scbedules 
of tbis act, being used not only in tbe wool scbedule, referred to, 
but also in tbe cotton and silk scbedules. In tbe cotton scbedule 
duty is imposed "upon plusbes, velvets, velveteens, corduroys, and 
aU pile fabrics composed of cotton," and in tbe silk scbedule "upon 
velvets, plusbes, or otber pile fabrics of sUk." If tbe imi)ortations 
were pile fabrics, tbey were specially provided for, and tbérefore 
outside of tbe category of manufactures enumerated in tbe provi- 
sion relied on by tbe importers. 

It is bardly necessary to reiterate tbe well-establisbed rule of 
statutory construction wbicb déclares tbat tbe commercial désig- 
nation is tbe first and most controUing standard for tbe classifi- 
cation of dutiable subjects in tariff laws, and tbat commonly it is 
only wben tbe commercial désignation fails to give an article its 
proper place in tbe classification of tbe laws tbat resort is to be 
bad to tbe lexicograpbers or otber sources of interprétation. Tbe 
most récent illustration of tbis rule is found in tbe case of Hedden 
V. Eichard, 13 Sup. Ct. Eep. 891, (decided by tbe suprême court May 
10, 1893.) In tbat case tbe question was wbetber certain im- 
portations of furniture in separate parts or pièces, ready to be put 
togetber to form articles of furniture fit for use, were dutiable as 
"furniture finished," under one of tbe provisions of tbe tariff act 
of Marcb 3, 1883, or as "bouse or cabinet furniture in pièce, or rougb 
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and nnânisheA" Evidence was given tending to show tHat the 
tenu "finished," as applied to fumiture, had in the fumiture trade 
a particular trade meaning; that, according to that meaning, if an 
article had been varnished, stained, oiled, polished, or the like, it 
was finished, and that importations like those in controversy were 
known to the trade as "finished knocked-down" articles. The court 
held that the case presented a question of fact for the jury, which 
was whether the articles were "fumiture finished," within the trade 
meaning of the tenu. The opinion states: 

"While it is true that language will be presumed to hâve the same meaning 
In commerce that it has in ordinary use, unless the contrary is shown, yet a 
commercial désignation of an article among traders and importers, where 
such désignation is clearly established, fixes its character for the purpose 
of the tarilï laws. A spécifie désignation eo nomine must prevail over gên- 
erai terms, and a commercial désignation Is the standard by which the duti- 
able character of the article Is flxed. This rule Is equally applicable where a 
term Is conflned In its meaning not merely to commerce, but to a partlculai 
trade; and in such oase, also, the presumption Is that tlie term was used in 
its trade signification." 

The décision of the circuit court was based whoUy upon the évi- 
dence and flndings retumed by the board of gênerai appraisers; 
and such is the conflict in the évidence retumed by them that, if 
they had found distinctly upon the issue whether Astrachans at the 
time of the passage of the act were or were not pile fabrics within 
the prevailing commercial sensé of the term, such a finding could 
not hâve been safely or properly disturbed by the circuit court 
In Re Van Blankensteyn, 56 Fed. Kep. 474, (recently decided by this 
court,) we said that "the circuit court should not undertake to dis- 
turb the findings of the board upon doubtful questions of fact, and 
especiaJly as to questions of fact which tum upon the intelligence 
and credibility of witnesses who hâve been produced before the 
board; but when a finding of fact is whoUy without évidence to 
support it, or when it is clearly contrary to the weight of évidence, 
it is the duty of the circuit court to disregard it." But there is 
no distinct finding in the record by the board of appraisers upon the 
real question of fact. The two most explicit findings are as follows: 
"(4) That the term 'pile fabrics' was not at tlie time of the passage of the 
act aforesaid a term of commercial désignation in the United States for the 
purchase and sale of any fabrics made whoUy or in part of wool, worsted, oi 
goat haïr." "(5) That at the time last mentioned thero was no established, 
well-known, certain, and uniform geiieral usage or custctn in trade and com- 
merce in the United States In relation to 'Astrachans,' sxcluding them from 
or Including them within the term 'plie fabrics.' " 

They did not find and could not hâve intended to find that the 
term "pile fabrics" was not a commercial term, used to describe a 
numerous class of fabrics. The évidence is overwhelming that it 
was a generic term, applied to describe certain varieties of manu- 
factured goods, including velvets, plushes, velveteens, corduroys, and 
some others. The great majority of the witnesses testified that 
it did not include Astrachans; the others testified that it did in- 
clude them, and was applied indiscriminately to ail goods woven 
80 as to embody certain specified peculiarities of form and textura 
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The substance of the first finding Is that tte term was not one by 
which any fabrics were bought and sold. In this sensé the find- 
ing is obviously correct, because the undisputed testimony was that 
each of the several varieties embraced by the generic term was al- 
ways bought and sold by its distinctive name. The other finding, 
that there was no established, well-known, certain, and uniform 
usage excluding Astrachans from or including them within the 
term "pile fabrics," is apparently intended as an amplification of 
the preceding finding, and may be taken to mean that, inasmuch 
as goods were never bought and sold by the trade name of "pile 
fabrics," it could not be found that there was any usage or custom 
including or excluding Astrachans from its scope. The opinion ac- 
companying the findings implies this to be the meaning. The opin- 
ion States: 

"\Ve question whether the understandlng of any merchant, which may or 
may not hâve been expressed before he testifles, is to be talcen to establish 
a commercial désignation. Désignation would seem to mean commercial 
nomenclature, the name by which an article is bought and sold." 

Unless this is the meaning of the finding, the finding is plainly 
contrary to the évidence. Two classes of witnesses were examined. 
According to the testimony of both the term "pile fabric" was used 
in trade to designate a group of goods; but, according to the testi- 
mony of one class, Astrachans were included in the group, while, 
according to the testimony of the other, they were not. The tes- 
timony of one class must hâve been correct and that of the other 
incorrect. Astrachans were pUe fabrics, according to the trade 
meaning, or they were not; but the board of appraisers, instead 
of finding how the fact was, find that, because they were not bought 
or sold by the name of "pile fabrics," they had no commercial désig- 
nation. Consequently the finding of the board did not enlighten, 
much less was it controlling upon, the circuit court. The judge of 
the circuit court took this view, and he concluded that, according 
to the évidence in the record, the importations were not of the class 
which were commercially known by the generic name of "pile fab- 
rics." We concur in his views. 

A descriptive term found in a tariff act may hâve a commercial 
meaning whicli ditfers from the ordinary meaning, notwithstanding 
it is not used in trade as a spécifie désignation by which any article 
or product is bought and sold. Thus, in Smith v. Field, 105 U. S. 
52, the plaintiffs imported certain torchon laces, which they insisted 
were dutiable under the tariff act as "thread lace and insertingg." 
They produced évidence tending to show that the ternis "thread 
lace and insertings," as used and understood among commercial men 
of the country, included ail laces made of thread on a cushion, with 
bobbins moved by hand, in distinction from laces made by machin- 
ery or with needles; that they had a spécial name attached to 
them, such as "point lace," "torchon lace," "Smyrna lace," and the 
like, by which their style and kind were indicated; and that tor- 
chon laces were generally known as thread laces, and were such in 
fact. Evidence was given by the défendant tending to show that 
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toichon laces were not known as thread laces, but only by their 
spécial désignation, and that tbey were made of linen thread, by 
hand. Upon this évidence of commercial understanding the trial 
judge left it to the jury to détermine wLether tlie torchon lace im- 
ported by the plaintiffs was "thread lace," and instructed the jury 
that it made no différence whether the lace was known to commerce 
at the time the law was enacted, but that, if brought into use 
after, and yet came under the gênerai désignation of thread lace, 
it was subject to the duty imposed by law upon that article. Thèse 
instructions were approved by the suprême court. In Pickhardt 
V. Merritt, 132 U. S. 252, 10 Sup. Ct. Kep. 80, where the tariff act 
imposed duties on "aniline dyes and colors, by whatever name 
known," it appeared that the importations were dyes derived from 
coal tar, which were not known in commerce at the date of the en- 
actment; they were ealled by spécifie names, and were not chemic- 
aUy aniline colors. The court held that the lower court properly 
instructed the jury that, if the articles in question, according to 
the understanding of commercial men, dealers in and importers of 
them, would, when imported, be included in that class of articles 
known as aniline dyes, they were subject to duty as aniline dyes. 
In Kobbins v. Eobertson, 33 Fed. Eep. 709, the question was whether 
certain steel buckles, clasps, etc., were dutiable as "manufactures 
composed whoUy or in part of steel, not specially provided for," or 
as "jewelry of ail kinds." Obviously such articles were not bought 
or sold by the trade name of "jewelry of ail kinds;" but the court 
rules that the jury were to ascertain from the évidence before them 
whether the term "jewelry of ail kinds" had acquired a distinct 
meaning in the trade and commerce of the country, différent from 
its ordinary meaning. The court instructed the jury that if it had, 
and the articles were within the description, according to commer- 
cial désignation, they were dutiable as jewelry, and not as manu- 
factures of steel. 

In the présent case, although the évidence indicates that, accord- 
ing to the understanding of weavers, goods woven, as were the im- 
portations in question, are classed as pile fabrics, the weight of 
the évidence is decidedly that, according to the understanding of 
commercial men generally, they are not so classed. 

The judgment of the circuit court is afflrmed. 



In re UOESSLEE & HASSLACHER CHEMICAL CO. 

(Circuit Court of Appeals, Second Circuit. May 17, 1892.) 

No. 64. 

1. CusTOMS Duties— Classification— Prepakations of Coai. Tar 

The provision of tlie tariff act of Marcli 3, 1883, (22 Stat. 493; TarlfC 
Ind. New, par. 83,) imposing a duty of 20 per cent, on "ail préparations 
of coal tar, not colors or dye," not specially provided for, applies to a 
product the determining charactoristic of which is something which it 
bas received from coal tar, notwithstanding some of the constituents of 
V..56F.no.7— 31 
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coal tar hâve been eHminated, and other substances added. 49 Fed. Rep. 
272, afflrmed. 

•i. Samb — Chemical Salts. 

Under this rule, napthionate of soda is dutlable as a preparatian of coal 
tar, and not as a chemical sait, under the subséquent provision of the act, 
(22 Stat. 494; Tariffl Ind. New, par. 92,) imposing a duty of 25 per cent, 
on "ail Chemical compounds and salts" not specially provided for. 49 
Fed. Rep. 272, afflrmed. 

Appeal from the Circuit Court of tlie United States for th.e South- 
ern District of New York. 

Proceeding by the Boessler & Hasslacher Chemical Company to 
review a décision of the board of gênerai appraisers. The circuit 
court reversed the décision of the board of appraisers. 49 Fed. 
Rep. 272. The United States appeal. AfQrmed. 

James J. Van Eensselaer, Asst. U. S. Atty., (Edward Mitchell, 
U. S. Atty., on the brief.) 

Albert Comstock, (Comstock & Brown, on the brief,) for appelleea. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We concur in the opinion of the 
learned circuit judge who decided this case in the court below. 
Judgment affirmed. 



In re W. J. MATHESON & CO., Limited. 
(Circuit Court of Appeals, Second Circuit May 17, 1892.) 

No. 65. 

1. CUSTOMS DUTIES— CliASSIFICATION— PrEPABATIOHS OF COAL TAB. 

The provision of the tarife act of March 3, 1883, (22 Stat 493; Tarlff Ind. 
New, par. 83,) imposing a duty of 20 per cent, on "ail préparations of 
coal tar, not colors or dye," not specially provided for, applles to a 
product the determlning characteristic of wldch is something whlch It 
bas received from coal tar, notwlthstanding some of the constituents of 
coal tar hâve been eliminated, and other substances added. 49 Fed. 
Rep. 272, afflrmed. 

2. Samb— Chemical Compounds. 

Under this rule, tolidine base and binltrotoluole are dutlable as prépara- 
tions of coal tar, and not as chemical compounds, under the subséquent 
provision of the act, (22 Stat. 494; Tarife Ind. New, par. 92,) imposing 
a duty of 2.5 per cent, on "ail chemical compounds and salts" not spe- 
claUy provided for. 49 Fed. Rep. 272, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Proceeding by W. J. Matheson & Go., Limited, to review a déci- 
sion of the board of gênerai appraisers. The circuit court reversed 
the décision of the board of appraisers. 49 Fed. Rep. 272. The 
United States appeal. Affirmed. 

James J. Van Rensselaer, Asst. U. S. Atty., (Edward Mitchell, 
U. S. Atty., on the brief.) 

Albert Comstock, (Comstock & Brown, on the brief,) for ap- 
pellees. 
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Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We concur in the opinion of the 
learned circuit judge wlio decided tliia case in the court below, 
Judgment affirmed. 

DALY V. WEBSTER et aL 
(Circuit Court of Appeals, Second Circuit October 4, 1892.) 

t. COPTBIGHT— FiLINO COPT OV TiTLE OF WOEK— VarIANCB. 

ïlie copy of tlie title of a play, flled to obtain copyright under Act Feb. 
3, 1831, (4 Stat 436,) was, "Under the Gaslight, A Romantic Panorama of 
the Streets and Homes of New York." The title of the play published was, 
"Under the Gaslight, A Totally Original and Plcturesque Drama of Life 
and Love in Thèse Times, In Five Acts." Beli, that there was no materlal 
variance. The title of tjie play, within the meanlng of the act,— belng 
the name to be given to It by the publie, and by tliose who might buy 
and sell it,— was, "Under the Gaslight;" the remaintng words being mère 
description of the gênerai character of the work, apparently net Intended, 
and not in fact used, as any part of the title. 47 Fed. Rep. 903, and 39 
Fed. Rep. 265, reversed. 

2l Documbntary Evidence — Public Recobds. 

In the office of the clerk of a United States district court, In which 
tltles and copies of copyright works were deposlted to obtain copyright 
under Act Feb. 3, 1831, (4 Stat. 436,) a book of original entry was kept. 
In which the clerk having charge of the matters made. In regular course 
of business, daily, as articles were presented, entries of the titlea, when 
tendered, the nature of the articles on which copyrights were sought, the 
dates of the applications, and the times when the articles were deposlted, 
3dd, that an entry therein, showing the deposit of a copyright work, — 
the clerk who made it having since died,— was. In the absence of any 
proof to the contrary, suffleient évidence of such deposit, although the 
duty to make the entry was imposed on the clerk, not by express statute 
or ordcr of court, but by direction of hls superior offlcers, and the rulea 
and practice of the office. 

8. Copyright— Dramatic Composition. 

A scène in a play represented a person put In péril of hls life by belng 
placed by another on a track over which a rallroad train was momentarily 
expected to arrive, and so fastened that he could not move from hts dan- 
gerous position, and his rescue by a thlrd person who, surmounting vari- 
ons obstacles, suceeerted, at the last moment, in releastng him. It was 
displayed before the audience by a séries of Incidents grouped In a cer- 
tain séquence, and realistically presented, but with very Uttle dialogue, 
Beld, that such combination of dramatic events, although its success was 
largely dépendent on wbat was seen, irrospective of the dialogue, was a 
dramatic composition, entitled to protection under the copyright laws. 
Daly V. Palmer, 6 Blatchf. 250, followed. 

i. SaMB — EXTENT OF RlGHT — InFRINGBMENT. 

It appearod that such lucideuts of péril from rallroad trains, and rescue 
therofrom, were common literary property, and that the composition waa 
novel only by reason of the Introduction of the rescuer. Beld, that the 
copyright must be confined closely to tlie particuhir story, and that a 
rci^rcsentation which dispensed with the présence of the rescuer told a 
substantially différent story, and was not an infringement 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

In Equity. Suit by Augustin Daly against George P. Webster 
and William A. Brady, impleaded with Henry 0. Miner, for in- 
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fringement of copyright. The circuit court dismissed the biU. 
Complainant appeals. Beversed. 

The bill alleged that coraplainant was the author and owuer of the copy- 
right of the play entitled "Under the Gaslight," copyrighted August 1, 18G7, 
iinder the act of February 3, 1831, (4 Stat. 430;) thajt the play had been very 
suocessful and popular; that the cause of Its success was the originality and 
novel nature of its principal scènes and Incidents,— particularly the scène 
aud incident in the end of the third scène of the l'ourth aot, commonly called 
the 'Tailroad scène," In which one of the characters was represented as 
secured by another of the characters, and laid helpless on a raih-oad tracli, 
In such a manner, and wlth the presumed latent, that the railroad train, 
momentarlly expeoted, would run him down and kill him, and, just at the 
moment when such fate seems inévitable, another of the characters contrives 
to reach the Intended victim, and drag him from the tracli, as the train 
rushed în and passed over the spot; that this Incident and scène were entirely 
novel, and unUke any dramatic incident known to havo been theretofore 
represented on any stage, or invented by any author; that said railroad scène 
was, as soon as produced and represented, and ever since, regurded, when- 
ever witnessed, as one of the most novel, startllng, and attractive incidents 
ever represented on the public stage; that the play was repeatedly produced 
and represented în many cities and towns, to the great profit of complainant; 
and that the chief value of said play, and its popularity, depended upon 
said railroad scène, contained in It. 

The infi-ingement complained of oonsisted in performing a scène In the 
play entitled "After Dark," written by Dion Bouclcault, also known as the 
"railroad scène." As to thls, the bUl alleged that défendants, in produclng 
said scène, were using and producing several of the scènes and incidents of 
complalnant's play, varylng them sllghtly, representing a railroad ninning 
underground in the city of London, substltuting for the victim to be kUled 
on the railroad a man tled by a rope, and suspended from an aperture In the 
top of the tunnel, and hanging over the raU, where he would be struck by 
tho engine, Instead of a man tied and laid upon the track, as in complainant's 
play, and, for tho rescuer of the viotim to be kllled on tho railroad, a man 
shut up In a wine cellar, and breaking hls way through a window or wall 
into the tunnel, instead of breaking a way out of a switch tender's house, as 
in eomplajnant's play; that said scène in the play, "After Dark," as produced 
by défendants, was a palpable Imitation of complalnant's railroad scène, 
and was plagiarized therefrom, and put into the play of "After Dark," by 
défendants, for the purpose of obtaiuing the pecuniary beneflt which might 
otherwiso resiilt to complainant from the représentation of hls play. 

The bUl asked for an Injunctlon to restrain défendants from performltii; 
said railroad scène in the play of "After Dark," and for an accouDjing from 
défendants of tlieîr profits from the production of said scène in that play. 
On the filing of the bill a motion was made for a temporary injunctlon, which 
was dcnied by the circuit court on tlie ground that complainant had not a 
valid copyright in his play, becauso ol' a material vaiîance between the copy 
of the titlo doposited by him to obtain copyright, and the title of the pub- 
lished play. 39 Fed. Rep. 265. 

An answer to the bill, and a repllcation, were fil éd. On fmal hcaring in the 
cifctilt court on the pleadinps and proofs, tho bill w.is dismissed; the court 
following the previous décision, as res judicata. 47 Fed. Rep. 903. Com- 
plainant appeals. 

Stephen H. Olin, (Olin, Eives & Montgomery, on the brief,) for 
appellant. 
A. J. Dittenhoefer and David Gerber, for appellees 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

PEE CUEIAM. This is a, suit to enjoin the défendants from 
producing a portion of a play entitled "After Dark," and written 
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by one Dion Boucicault, on the ground tliat such portion is a 
colorable imitation of a scène in a copyriglrted play written by 
the complainant, and entitled "Under the Gasliglit." 

The law regulating copyrights requires, as a condition indispen- 
sable to its création, and to the existence of any literary property 
in a published work, that there be deposited before publication, 
in the proper ofQce, "a printed copy of the title of the book," etc. 
The circuit court, in the case at bar, held that that condition had net 
been complied with; there being, as it found, a material variance 
between the registered and the published title, whereby the sub- 
stantial identity between the two titles is doubtful, and might 
deoeive the public into the belief that they refer to différent publi- 
cations. 

The title, as filed, was: 

UNDER THE GASLIGHT, 

A Romantic Panorama of tlie Streets and 

Homes of New York. 

By 

AUGUSTIN DALY, 

Autlior of "Leah, the Forsaken," 

"Grlffith Garnit," "Taming a Butterfly," eta 

The title, as published, was: 

UNDER THE GASLIGHT, 

A Totally Original and Picturesque Drama 

of 

Life and Love In Those Times, 

In Five Acts. 

By AUGUSTIN DALY, 

Author of "Leali, tlio Forsalcen," Grifflth 

Gaunt," "Taming a Butterfly," 

etc., etc. 

That there is a différence between the title pages is plaîn, but we 
are unable to assent to the proposition that there is a variauce in 
the title. What is the title of a book which the statute requires 
the author to file? It is the name which is given to the book, 
and by which it is designated and is to be known; the name by 
which it is to be called in the speech of the people; b.y which it is 
to be inquirod for and sold. It may also include a subtitle, but it 
does not include a description of the book upon the title page. 
Thus, the title, "Webster's Dictionary," would be the title of the 
book, although a description of the book, as "An American Dic- 
tionarj^ of the English Language," should foUow; and if, in place 
of "American," the words "United States" should be substituted, 
there would be no variance. Tried by this rule, we tind hère no 
variance in the title. The name of the play, the title to be given 
to it by the public, and by those who may buy and sell it, is 
"Under the Gaslight;" the words immediately foUowing, between 
the commas, are a mère description of the gênerai character of 
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the work, apparently not intended to be, and not in fact actually, 
Tised as any part of the title. The very arrangement of the words 
by the printer, and the choice of type, tend to show that the 
author did not mean them for a subtitle, and there is nothing 
in the record to constrain us to give them any such character. 

In support of the decree of the court below, appellees contended 
that there was no proof that a copy of the book was delivered, as 
the statute required, within three months after publication, to the 
elerk of the district court for the southem district of New York, 
where the complainant then resided. The deputy clerk of that 
court prodnced from the said clerk's office a daybook l{ei)t by the 
oopyriglit clerlî. The entries were in the handwriting of such copy- 
right clerk, who was dead. In his lifetiine he had charge of the 
copyright desk, receiving applications for copyrights, preparing 
the certificates of copjTights, filing books and papers, and for- 
warding copjTight matter to Washington. The book was a book 
of original entrj^, kept in the regular course of business, daily, as 
articles were presented. There were entered in the book the titles 
of the copyrights; when tendered; the nature of the articles upon 
which the copyrights were sought; the dates of the applications 
for them; and the times when the articles themselves were de- 
posited. It was the duty of the clerk who kept the daybook, 
(apparently, a duty imposed upon him, not by any express statute 
or order of court, but by the directions of his superior ofificers, and 
(lie rules and practice of the office,) on receipt of a work deposlted 
under the copyright law, to make an entry in the last column of the 
book of the receipt of the deposit. An entry appeared in this 
book, in his handwriting, showing the deposit of "Under the Gas- 
light" on August 1, 1867, which was within the three months. 
This record, kept by a ]>erson "in the discharge of a public duty," 
was compétent évidence of the transaction which was therein 
stated to hâve occurred, (Evanston v. Gunn, 99 U. S. 660; 1 Greenl. 
Ev. § 483 ;) and, in the absence of any proof to the contrary, it was 
suflîcient évidence of the dejwsit of "Under the Gaslight," as al- 
leged. 

Upon the main point of the case, namely, whether the combina- 
tion or séries of dramatic events, (apart from the dialogue,) which 
makes up the particular scène or portion of the play clairaed to be 
iufringed, is a dramatic composition, and as such entitled to pro- 
tection under the copyright laws, it is necessary to add but little 
to the exhaustive opinion of Judge Elatchford, reportéd in Daly v. 
l'ahner, 6 lîlatchf. 256. The same scène in tlie same play is 
elaborately discussed by him, and in his conclusion, that it is a 
dramatic composition, we concur. In plays of this class the séries 
of events is the only composition of any importance. The dialogmr 
is unimportant, and, as a work of art, trivial. The effort of the 
composer is directed to arranging for the stage a séries of events 
so realistically presented, and so worked ont by the display of 
feeling or earnestiH>ss on the part of flie actors, as to produce a 
corresponding émotion in the audience. Sneh a composition, 
though its success is largely dépendent upon wliat is seen, irre- 
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spective of the dialogue, is dramatic. It tells a story wMch is 
quite as intelligible to the spectator as if it had been presented 
xo him in a written narrative. The mère exhibition of mechanical 
appliances to represent incidents is not to be inclnded within this 
classification. There must be a séries of events, dramatically rep- 
resented, in a certain séquence or order. In other words, there 
must be a "composition," i. e. a work invented and set in order, — a 
work of various parts and characters, which, when put upon the 
stage, is developed by a séries of circumstances. 

The particular composition which is the subject of this action 
may be thus briefly stated: An individual is put in péril of 
his life by being placed by another upon a track over which a 
railroad train is momentarily expected to arrive, and so fastened 
that he cannot move from his dangerous position. I^^om this péril 
he is rescued by a third person, who, surmounting obstacles, suc- 
ceeds, at the last moment, in releasing him. With very little 
dialogue, and by the représentation of successive incidents, this 
scène Is displayed before the audience; and to its présentation, 
as the author conceived it, the important incidents grouped in the 
séquence he devlsed are essential. Together, they make up his 
story, or "dramatic composition." In their présentation indi- 
vidually, and without such grouping, there would be no such compo- 
sition. 

It is plain that the author of such a work, where various in- 
cidents, in themselves common literary property, are grouped to 
fomi a particular story, must be conflned, in his claim to copy- 
right, closely to the story he has thus composed, and that another 
author, who, by materially varjing the incidents, materially changes 
the story, should not be held to be an infringer. To illustrate: 
In the case at bar the défendants at one time represented their 
play with no change in its material éléments, except that the im- 
periled person was suspended over the track, a foot or two from 
the ground, instead of being fastened directly to the track itself. 
]\ranifestly, the grouped incidents, as thus altered, tell the same 
story as in the complainant's play. On another occasion, however, 
the défendants' play was so modified that the imperiled person 
was placed upon the track, so stupefled with some dnig as to be 
unable intelligently to direct his own movements, and so en- 
vironed (the scène is laid in a narrow tunnel) that it seemed reason- 
ably certain he would be in his place of péril when the train ar- 
rived. So far, the change of incident made no material change 
in the story; but he was saved from death without the aid of any 
third person, — ^at one time, by staggering off the rails in time; 
at another, by strilùng inadvertently against the operating arm 
of a switch, which moved, and thus side-ti'acked the train. Tliis 
grouping of incidents, dispensing, as it does. entirely vk'ith the 
rescuer, whose efforts to aid, and whose struggles to overcome the 
obstacles in his (or her) way,, are an important part of the com- 
plainant's composition, tells a substantially différent story. More- 
over, in ail except the rescue by a third person, the complainant 
was not the first to conceive the story. Of course, in mère péril 
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and rescue, — ^peril wMch. the împeriled person is helploss to avert, 
rescue at the last moment by exertion against obstacles, — there 
was nothing which. any one, in this âge of the world, could claim 
as his own. "V^Tiat the complainant contends was liis own con- 
ception was the introducing of the moving railroad train as the 
source of péril, and confinement to its track as a method of assassi- 
na tien. But before he copyrighted his play there had been pub- 
lished in a monthly magazine (the Galaxy) a story entitled "Cap- 
tain Tom's Fright." It differs entirely from the complainant's 
play, except that it contains a "railroad soene," in which a person 
is tied upon a railroad track so as to be in apparent péril of his 
life from any approaching train. From this péril he is rescued by 
the circumstance, unexplained and unexpected, that a switch 
had been turned so that the train, which did corne, passed him, not 
on the straight track, but on a cut-off. Such incidents of péril from 
railroad trains, and rescue therefrom, being common literary prop- 
erty, (it does not appear that "Gaptain Tom's Fright" was copy- 
righted,) it is apparent that the complainant's composition is novel 
only by reason of the introduction of the rescuer, whose présence is 
therefore so essential to the "dramatic composition" that a repré- 
sentation which dispenses with his présence would not be an In- 
fringement. 

The performances of the défendants' play with the scène un- 
ehanged, (although such performances were had after the suit was 
begun,) and the performance in PhUadelphia, before suit, with the 
immaterial change above referred to, — of suspending the imperiled 
person above the track, — sufficiently indicate an intention on the 
part of the défendants to infringe complainant's copyright, unless 
restrained by a decree of the court. The decree of the circuit 
court is therefore reversed, and the cause remanded, with instruc- 
tions to enter the usual decree for account and perpétuai injunc- 
tion. Costs of both courts to appellant. 



LOWRY V. COWLES ELECTRIC SMELTING & ALTJMINUM CO. et aL 
(Circuit Court, N. D. Ohio, E. D. May 13, 1803.) 

Patents for Inventions — Assignment — Construction. 

An agreoraent puvporting to convey ail discoveries and taventîons of 
a certain character, owned l)y O. and B., and applications for patents pend- 
ing therefor, niay be construed to include inventions of tlie same cliaracter 
owned by, and applications for patents pending in the name of, B. alone, 
wtiere C. and B. jointly own but one of such inventions, but C. is B.'a 
solicitor for procuring patents for the otliers. 

Same — Equity — Plbadinq — Burden op Proop. 

On a bill to set aside an alleged assignment of a patent by défendant, 
as being a cloud on complainant's title,— he clniming under an assignment 
from tlie inventor,— the issue raised by the plca was that the patent be- 
longed to défendant because It was included in an Instrument executed 
wliile the application was pending, by wliicli the inventor assigned to de- 
fendant ail inventions and applications that did or might interfère with 
pending applications of défendant. Patents were afterwards granted upon 
sald applications of both parties, llclil, that tiie iiresumption from this 
resuit is that the applications did not interfère; and the burden Is on de- 
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fendant, in orcler to sustain his plea, to show, from the patents, or thelr 
filo wrappers, that there might hâve been such an Interférence. 

8. BAME—IîTTERPEitENCE— Electric Smblting. 

The patent chiimed by complamant (No. 464,933, Issued December 8, 
1891, to Charles S. Bradley) was for a procoss of separating metals from 
their ores, in which fusion by external heat was dispcnsed with, and an 
electrlc current mado to perform the double function of flrst fusing the 
ore, and then sejjarating tlie métal by electrolysis. In accomplishing this 
process, two électrodes are thrust into the vessol containlng the ore, and a 
curreut passed so as to form an arc between them. The heat of the arc 
fuses the ore, and then the current flows through thîs liquid conductor, 
and the desired electrolysis beglns to take place. The patents issued to 
défendant (Nos. 319,795, 319,945, 324,059, and 335,058, granted to Alfred H. 
Cowles and others) were for a process of smelting ore by electricity, and 
means for accomplishing the same, wherein heat was distributed through 
the mass of ore by the current flowing through a granular conductor, of 
high résistance, such as electric light carbon, mlxed with the mass, thus 
accomplishing the fusion of the ore, while the séparation of the métal 
from its compounds was accomplished by the joint efflect of the heat and 
the Chemical action of some appropriate reagent mlxed with the ore. 
Thèse patents were ail liled as exhlbits with the plea. JBddi, that the facts, 
as presented, are not sufficient to show interférence between the Bradley 
and Cowles patents, whatever might be developed by expert évidence 
under an answer, and the plea will be overruled. 

In Equity. Suit by Grosvenor P. Lowry against the Cowles 
Electric Smeltinjc & Aluminum Company and Alanson Osborn 
to set aside an assignaient of a patent. 

Statenient by TAFT, Circuit Judge: 

This cause came on for hearing on the second amended plea to the bill. The 
bill averred that the eomplalnant, Grosvenor P. Lowry, was a citizen and rés- 
ident of the State of New York, and that the Cowles Electric Smelting & 
Aluminum Company was a corporation under the laws of the state of Ohio, 
and that Osborn, the codefendant, was also a citizen of Ohio, both residing 
in the uorthern district of this state. The bill alleged that Charles S. Bradley 
was the first and true inventer of certain new and useful improvements in 
electric metallurgical processes; that upon the 23d day of February, 1883, he 
flled his application in the patent office, and that such proceedings were had 
that on the 8th day of December, 1891, thore was issued to liim, upon a division 
of said application, patent No. 464,9-33, for the process of obtaining metala 
from tlieir ores or compounds by electrolysis, and also another patent, upon 
tlie main division of his application, numbered 408,148 for the process of 
separtiting aluminum from its compounds; that in February, 1802, said Charles 
.S. Bradley duly assigncd thèse patents to the complainant; that the assign- 
ments are duly recorded in the records in the patent office. 

The bill further averred that prior to March 14, 1885, Francis B. Crocker 
and Cliarles S. Bradley were inventors of certain improvements relating to 
electric smelting processes and fumaces, and tliat at that date they tiled an 
application for a patent, numbered 158,805, and that wliile the application was 
pending an interférence was found to exist, by the conimissioner of patents, 
between it and the application previously tiled by Eugène II. Cowles and 
Alfred H. Cowles, associated as the Cowles Electric Sm(ûfing & Aluminum 
Company; that thereupon negotiations were eiitored into by the défendant 
the Cowles Electric Smelting & Aluminum Company and said Crocker and 
Bradley for the purchase of thelr said invention, wliicli resulted in the exécu- 
tion of an agreement dated Jlay 18, 1885, by which said Crocl^er and Bradlev 
sold the Cowles Company the invention disclosed and covered by their appli- 
cation; that this agreement was recorded in the United States patent office 
June 2, 1885; that thereafter letters patent were issued. No. 335,499, to s;^1;l 
Crocker and Bradley, as assignors of said Cowles Company, for the process 
of heating and reducing ores by electricity. 

The bill then charged that the défendant the Cowles Company, for the pur- 
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pose of deprivlng the complainant of tlie full enjoyment of the patents Nos. 
464,933 and 468,148, transferred to him by Bradley as aforesaid, pretended 
to exécute an instrument In writing transferring thèse patents to défendant 
Osborn, and eontaining a récital that tlie Cowles Company had become the 
owner of said patenta by virtue of the agreement between the Cowles Com- 
pany and Croclier and Bradley of May 18, 1885; that the conveyance to Os- 
born was in trust to be reconveyed to the company, or to sucli parties as tne 
Company should designate, on demand. The blU charged that tlils assignaient 
was a fraudulent instrument, that no considération was paid for it, and that 
the sole object was to create a cloud upon tho complainant's title. Then fol- 
lowed tMs averment: "ïhat while the language in said agreement between 
said Crocker and Bradley and said the Cowles Electric Smelting & Alumînum 
Company is broad enough in Its terms to cover other inventions of said 
Croclier and Bradley than that embraced in said application No. 158,805, it 
was not Intended to, and did not în fact, embrace any other inventions; that 
the occasiou of making said contract was the existence of said interférence 
between said application and the application of said Eugène H. and Alfred 
H. Cowles; that said Crocker and Bradley never made any invention, or 
filed any application, which interfered wlth any application of the said Eugène 
H. and Alfred H. Cowles, except the one last aforesaid; that the application 
of said Charles S. Bradley, No. 85,957, upon whlch said patents 464,933 and 
468,148 were issued, was never in interférence wlth any application of said 
Kugene H. and Alfred H. Cowles, and was not, by any act, tmderstanding, 
or contract of the parties, included In said agreement of May 18, 1885, ail 
of which was weU Juiown to said défendants at the tlme when they executed, 
and placed upon the record of the patent office the said false and fraudu- 
lent Instrument of writing aforesaid." 

The bill further averred that the two patents belonging to the complainant 
were of the value of $5,000 and npwards; that the invention they dlsclosed 
was an important step in the art of reducing aluminum f rom its ores. In whlch 
art there was a récent and extended activity; that the existence upon the 
record of the patent office of the said false and fraudulent pretended assign- 
meut of said patents operated as a cloud upon complainant's tîtle, and greatly 
impaired the value of the patents In his hands, and made them whoUy tmsal- 
able by hlm. Wherefore he prayed that the assignment of the two patents 
by th(! Cowles Company to Osborn be set aside, declared fraudulent, null, 
and void, and that the défendants be required by the court to enter upon the 
record of the patent office a cancellatlon of tbe same. 

The défendants, the Cowles Company and Osbom, flled a joint and several 
plea, and fortified the same by an answer denylug fraud or consplracy orcom- 
bination. An amendcd plea was subsequently flled, and then a second amended 
plea, which presented the question for hearing. The plea averred that prlor to 
and on April 8, 1885, the défendant the Cowles Company, being then engagod 
In the business of reducing ores by electrlcity, by means of electric smelting pro- 
fesses or l'uruaccs, and having then pending in the patent office applications 
for certain letters patent made and filed by Eugène H. and Alfred H. Cowles, 
was informed that Charles S. Bradley had made certain improvements relat- 
iug to electric funiaces. ond the réduction of ores by electrlcity; that Francis 
B. Crocker was liis solicitor or attomey for the purpose of procuring patents 
for the said Invention: tliat accordlngly the Cowles Company, by its agent, 
Colgate Hoyt, purcliased and obtained an option for the purchase of tht 
said inventions, of which a copy was filed as an exhlblt with the plea, Thls 
was as fiillows: 

"New York, April 8, 1885. 
"By and between Charles S. Bradley and Colgate Hoyt, both of Yonkers, 
in the State of New York, it Is agreed as foUows: Said Bradley shall, upon 
demand of sa'id Hoyt, made at any tlme within 90 days from the date hereof, 
assign to said Hoyt, or his order, for the considération of ton thousand dol- 
lars cash, an undlvided % interest in ail inventions which he had hltherto made 
in electrîc furnaces, and in the réduction of ores by electrlcity, and of ail 
patents to be gi'anted therofor, wlieJlier applications for sucli patents hâve 
îUready been flled, or shall herafter be flled, in the patent office of the 
United States; and, in considci-alion of the option boing granted, said Hoyt, 
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or the party to wliom he may haro assigned fhe same, shall pay to said 
Bradley, at the date hereof, thu sum ai five hundred dollars. 

"Charles S. Bradley. 

"New York, April 8, 1885. 
"Received of Colgate Hoyt flve hundred dollars. C. S. Bradley." 

The plea further averred that afterwards, on May 8, 1885, the Cowles Com- 
pany, b(!lieviiig that the ]H'ioe nanied lu the option wus toc large, but still 
being desii'ous cf pieventing any inforXcrtnce with its business, and having no 
dcfinite Knowledge of the exact inventions of said Bradley, but being in- 
formed that sakl Crocker was conuected therewith, either as attorney, part 
owiior, .or otherwise, but not knowiiig tlie exact capacity, and wlth no linowl- 
eds'3 of the iiuniber or cbai'acter of their applications for patents, obtained 
from BradJcy and Crockcr, by a certain assignment in writing, ail theîr inter- 
ests, joint and several, lu ail their discoveries and inventions relatmg to said 
electric processes and furnaces. Thu agreement was as follows: 

"Tliis agreement entored înto this 8th day of May, 1885, between P. B. 
Croci:er, of New York city, N. Y., anri C. S. Bradley, of Yonkers, N. Y., con- 
etituting the first jiarty, and the Cowlos Electric Smelting and Aluminum 
Company, of Cleveland, Ohio, a corporation organlzed under the laws of the 
State of Oliio, constitutiug the second party, witnesseth, that, whereas, tlie 
flrst party hâve made certain discoveries and Inventions relatlng to electric 
smelting processes and furnaces, and hâve made some applications for patents 
therefor in the United States patent office, and, whereas, said party Is de- 
sirous of becomlng the owuer of ail such discoveries and inventions, it Is there- 
fore agreed between the parties as follows: I. For the considération herein- 
afler mentioned, the receipt of whlch, to our fuli satisfaction, Is hereby ac- 
knowledged, the said party does hereby sell, asslgn, and set over to the said 
second party ail Interest In any and ail discoveries and Inventions relatlng to 
electric smelting processes and funiaces. and ail patents they hâve obtained 
therefor, and ail applications now pending, and caveats on file, in the United 
States patent office relatlng to electric smelting processes and furnaces, whlch 
do or may interfère witli any applications for patents made by Eugène H. 
and Alfred H. Cowles, of Cleveland, Ohio, now pending in the United States 
patent otHce. It is understood and agreed between the parties that this clause 
also includes the application of the first party, now pending in the United 
States patent office, and designated sériai number 158,805, and flled March 
14tii, 1885. II. Said first party also sells, assigns, and sets over to said second 
party their entire interest In ail Inventions, patents and applications for patents, 
in ail foreign ccuntries, for the discoveries and inventions mentioned in the 
preceding clause of this agreement. III. Said flrst party hereby authorizes 
and requests the commissioner of patents to issue to the said second party 
patents for said discoveries and inventions mentioned in the flrst clause of 
this agreement. IV. Said first party, for said considération, further agrées 
to sign and exécute ail papers necessary to perfecting applications for said 
inventions, and obtaining patents therefor. V. In considération of the pre- 
ceding, said second party hereby pays in hand to said first party the sum of 
flve tliousand dollars. In testimony whereof, said parties hâve hereunto set 
their hands the day and year flrst above written. 

"Francis B. Crocker. 
"Charles S. Bradley." 

The plea averred that It was the intention of both and ail the parties to 
the instrument of writing to assign to the party of the second part therein 
the said separate application of Bradley, flled February 23, 1883, on a di- 
vision of whlch application the patents Nos. 4G4,!)33 and 468,148 were Is- 
sued, as alleged in the bill; that at the time of the exécution of the as- 
signment of May 18, 1885, there was no other joint application for any 
patent pending in the patent office, other than that specittcally referred to 
In the assignment, and that the gênerai terms of the assignment were Intended 
to relate to, and did in fact relate to, the said separate application of Bradley. 
The défendants further averred that this separate application for a patent 
for an invention related to electric smelting procasses and furnaces, and waa 
one tJiat did or might interfère with the applications of Alfred H. and Eugène 
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n. Cowles, then pending lu the patent office, aiul to show thls référence was 
made to three patents issued to Eugène H. and Alfred H. Cowles; to one 
patent Issued to Eugène H. Cowles, Charles F. Maybury, and Alfred H. 
Cowles; to another patent issued to Alfred H. Cowles alone; to the two 
patents in suit; to their patent-office file wrappers and contents; and to the 
patent issued to Bradley and Crocker,— ail of whlch were liled as exhïbits 
with the plea. AVherefore, the défendants avcrred that the Cowles Compnny 
was the lawful owner of the patent set up in the bill, by virtue of the assijjn- 
ment of May 18, 1885, and that its assignment of them to Osborn was a true 
and valid instrument; that the assignment was on file in the patent office; 
and that the complalnant had notice thereof before any transfer to hlm of the 
letters patent referred to in the bill. 

Eobert S. Taylor, for complainant. 

Frederick Betts and M. D. & L. L. Leggett, for respondents. 

TAFT, Circuit Jtidge, (after stating tlie facts.) The issue which 
the plea tenders is that by the agreeinent of May 18, 1885, Bradley, 
before his assignment to complainant, conveyed to the Cowles Com- 
pany the patents claimed by the complainant. Whether the plea 
is good, or not, dépends upon the construction of the agreement 
of May 18, 1885, in the light of the facts averred in the plea. The 
first objection made to the claim of the défendants in the plea is 
that the agreement is between Crocker and Bradley, and purports 
to convey discoveries, inventions, applications, etc., which they 
jointly own, whereas the application, whereon the patents set up in 
the bUl were issued, was an application in the name of Bradley 
alone, and the patent was issued to Bradley alone. It is quite 
clear, under the authorities cited by complainant, that, if the sur- 
rounding circumstances call for such a construction of the assign- 
ment as will include in the transfer patents held by Bradley alone, 
the language of the contract may be so construed. Co. Litt. 197a; 
Justice Windham's Case, 5 Coke, 7b; Wharton v. Fisher, 2 Serg. 
& R. 182; Wmiams t. Hadley, 21 Kan. 350; Judd v. Gibbs, 3 
Gray, 539; Von Wettberg v. Carson, 44 Conn. 289; Coffin v. 
Douglass, 61 Tex. 406; Shoe Co. v. Ferrell, 68 Tex. 638, 5 S. W. 
Rep. 490; Bank v. Beede, 37 Minn. 527, 35 N. W. Rep. 435. If, as 
alleged in the plea, there was only one patent application then on 
file in the name of Crocker and Bradley, the use of the plural would 
indicate that the assignment was intended to carry other patents; 
and, as other patents were in the name of Bradley alone, it would 
be a reasonable inference that the assignment was intended to 
carry Bradley's patent, also. 

Before the plea can be sustained, however, it must also appear 
that the patents claimed by complainant are for discoveries in 
electric smelting processes and furnaces, which did or might inter- 
fère with any applications for patents made by Eugène H. and 
Alfred H. Cowles, of Cleveland, Ohio, pending in the. patent ofûce 
at the date of the assignment, May 18, 1885. The plea makes ail 
thèse patents, by référence, a part of it. It is averred in the bill 
that no invention of Bradley and Crocker, or of Bradley alone, 
except the one mentioned in the assignment itself, did interfère 
with any of the patents issued on the applications of the Cowles 
brotliers, then pending in the patent office. The Cowles brothers 
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got their patents, and Bradley got his. The prima facie presump- 
tion from this resuit is that the Bradley patent could not interfère 
with. the applications for the Cowles patent, and in order to 
make their plea good the burden is on the défendants to show, 
from the patents, or their file wrappers and contents, that there 
might hâve been such an interférence. Bradley says of his in- 
vention, in his spécifications: 

"My invention relates to a process of effecting, by an electric current, the 
séparation or disruption of aluminum from its ores or compounds, or tlie dis- 
mption, in a similar maniior, of otlier like highly refractory metallic com- 
pounds, of wliicli alnrninum may be considered a type, and wliich hâve been 
classod togctlier by reason of the great difficuUy In their réduction." 

Ile tlien says that previous to the invention the process had 
been carried on by subjecting the fused ore to the action of the 
current in a crucible, placed in the heating furnace, but that this 
external beat had interfered much with the usefulness of the 
process, by injuring the crucible. He then says: 

"The main object of my invention, therefore, is to dispense with the external 
application of heat to the ore in order to keep It fused. In order to accom- 
pîish this oi)ject I employ an electric current of gréa ter strength or intensity 
than what would be required to produce the electrolytic décomposition alone, 
and I maintain the ore or other substance in a state of fusion by the heat 
developed by the passage of the current through the melted mass, so that by 
my Invention the electric current is employed to perform two distinct fonc- 
tions; one of thèse being to keep the ore melted by having a portion of its 
electrical energy converted into heat by the electrical résistance offered by the 
fused ore, and the other being, to effect the desired electrolytic decompositiou, 
by which means the heat, being produced in the ore itself, Is concentrated at 
exactly the point where it is required to keep the ore In a state of fusion." 

Again, in his spécifications, he says: 

"In order to fuse tlie mass at the start, I tate two électrodes of a suit- 
able mateiial, such as already used in like processes where fusion bas been 
elïeoted by an external heat, and connected, respectively, to the two pôles 
of a dynamo-electric machine, or otlier source of current, bring the said 
électrodes into contact, separate them sufticiontly to form an electric arc, 
and tlien thrast them into the bottom of the cavity or basin, where the ore 
soou fuses by the heat of the arc, and becomes a conducting electrolyte, 
through which the current from the électrodes continues to flow. Tlie arc, 
of course, ceases to exist as soon as there is a conducting liquid— the fused 
■ore — between the électrodes, and the passage of the cun-ont tlien takes place 
through the fused ore by conduction, and the heat is produced as it is in 
an incandescent laiiip. The arc is meroly used to melt the ore in the begin- 
niug, and tlie ore is kcpt melted by incandescence, so to speak; the metal- 
lic aluminum being gradually deposited at tlie cathode, and the fluorine 
gas set free at the anode, so long as the ore is maintaincd in a state of fu- 
sion." 

Bradley's other patent is for the plan of effecting fusion and elec- 
trolysis in a heap of ore without the use of any crucible, by making 
a cavity in the ore itself, and fusing the ore progressively from 
the center outwardly; but, as that is not important hère, we may 
give it no further attention. 

Ail the Cowles patents are for processes for smelting ores by 
electrical currents. Patent No. 319,795 was the first of the patents 
referred to in the plea. The patentée says: 

"The présent Inveiitiou relates to the class of smelting fumaces which em- 
ploy an electric current solely as a source of he.at Heretofore it has been 



494 FEDERAL BEPOETEE, VOl. 56. 

attempted to reduee ores, and perform metallurgical opérations, hy means 
of an electric arc; the material to be treated being brought withln the fleld 
of the arc, or passed or fed tbrough It." 

The difflculties in that opération are then described. The pat- 
entée proceeds: 

"ïlie objeet of my invention ig to provide a process by whicli electricity 
can be practically employed for metallurgical opérations, and for this pur- 
pose to secure a distribution of the intense beat whicli it Is well known 
electricity is capable of generating over a large area, or tlirough a large mass, 
in such a manner that a high température can be sustained for a long time, 
and controlled. To this end the invention consists, essentially, in the use for 
metallurgical purposes of a body of gramilar material of high résistance, 
or low conductivity, interposed within the circuit in such manner as to form 
a continuons and unbroken part of the same, wliich granular body, by reason 
of its résistance, is made incandescent, and générâtes ail the beat required. 
The ore or light material to be reduced— as, for example, the hydrated oxid© 
of aluminum, alum, chloride of sodium, oxide of calcium, or sulphate of 
strontium— is usually mixed with the body of granular résistance material, 
and is thus brought db'ectly in contact wlth the beat at the point of génér- 
ation. At the same time the beat is dlstributed throngh the mass of gran- 
ular material, being generated by the résistance of ail the granules, and Is not 
localized at one point, or along a single Une. The material best adapted for 
Ibis purpose Is electric light carbon, as It possesses the necessary amount 
of electrical résistance, and Is capable of enduring any known degree of 
beat, wben protected from oxygen, wlthout dlslntegrating or fusing." 

The patentées then describe the art of reducing zinc, which is 
by distilling the zinc, and condensing the zinc fumes in the con- 
densing chaniber: 

"In the réduction of an ore composed of a nonvolatile métal, or a métal 
which is not volatiUzed at the beat generated in the fumace, the métal re- 
mains in the fumace, mixed with the carbon filling the interetices between 
the grains, while the gases produced pass off." 

The claims of the patent are for the method of reducing ores by 
subjecting the ore, in the présence of a reducing agent, to the ac- 
tion of lieat generated by passing an electric current through the 
body of broken or pulverized résistance métal that forms a contin- 
uous part of the electric current; the ore being in contact with the 
broken or pulverized résistance material, whereby the ore is re- 
duced by the combined action of the resisting agent, and of the 
heat generated solely by the résistance of the brolvcn or pulverized 
body through its mass. 

Patent 319,945 is for apparatus by which this is to be accom- 
plished. Patent 324,059, to Cowles, Maybury & Cowles, is for an 
improvement on the foregoing processes, to overcome a difficulty 
in their practical opération caused by the tendency of the aluminum 
to take up, chemically and mechanically, a considérable amount of 
the granulated carbon. The improvement suggested consists in 
reducing the ore of aluminum, in connection with some other métal 
which will alloy with the aluminum, and then subsequently separat- 
ing the alloy métal from the aluminum by amalgamation or équiv- 
alent process. The alloying process prevents the taking up of car- 
bon. Patent 324,059 is a mère improvement on the original process 
mentioned in 319,795, for the production of the alloys, bronzes, and 
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metallic compounds. Patent 335,058 to Alfred H. Cowles, for an 
improvement in an electric furnace, and the method of operating 
tke same, is for the same device, substantially, (witli changes and 
improvements immaterial hère,) as that described in the original 
Cowles patent. 

Such examination of the spécifications as I hâve been able to 
give, with my limited knowledge of the subject, does not satisfy 
me that the Cowles patents and the Bradley patent did or might 
interfère. The Bradley patent was for a process of electrolysis 
in which the beat necessary to fuse the refractory ores into the 
liquid state required for electrolysis was produced by the résist- 
ance to the current in the fused electrolyte. The current is carried, 
and is intended to be carried, by the fused ore. The Cowles pat- 
ents are not intended to disrupt aluminum compounds by electrol- 
ysis. They are intended to produce an intense beat, and apply 
it to such compounds in the présence of a reagent, and by the joint 
effect of the beat and the chemical action of the reagent to sepa- 
rate the compound and its éléments, just as iron and other ores are 
smelted in a furnace. The gist of the Cowles invention is the use 
of the granular carbon distributed through the mass of granulated 
ore to carry the current from one électrode to another, and by its 
low conductivity and résistance to produce intense heat, not at a 
single point, or in a single line, but throughout the ore, and to 
maintain it constant. It was not the purpose of the Cowles broth- 
ers to carry the current with the ore, but with the carbon. Pre- 
viously the current had been carried by the air, making an arc. The 
Cowles brothers substituted, for the air, carbon. But it is said 
the ore necessarily carried the current in the Cowles process, and 
that electrolysis therefore was also présent; that this was not 
known at the time the patents were talien out, and that this was 
not, therefore, claimed, but that the Cowles brothers might hâve 
claimed it in their patents; and that, therefore, the Bradley 
patent and the Cowles patents covered the same ground, and 
might hâve interfered. Whether the Cowles patents necessarily 
involved electrolysis is a matter of scientific fact, and a fact 
which could not very well be averred in a plea. The construc- 
tion of patents, and a détermination whether they interfère, is 
a mixed question of law and fact, depending upon the construc- 
tion of spécifications and claims and the scientific or other facts 
which detennine the meanings of those claims, and their effect. 
I do not now hold that the Bradley patent may not be shown by 
expert évidence to cover such ground that it did or might hâve in- 
terfered with the Cowles patents, but I do not now find any facts 
averred in the plea, or apparent to me, without scientific knowl- 
edge, from the record, that justify me in saying so. The défenses 
should be made by answer, and then, upon the évidence to be taken, 
the question can be determined as in an ordinary patent suit. Pleas 
should properly tender a definite issue, and while the issue hère 
is definite and single, namely that the assignment of May 8, 1885, 
covered the Bradley patent, it is hardly possible to make an aver- 
ment with référence to the interférence of the Bradley and Cowles 
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patents wMch will not be an averment botli of law and of fact. 
Such averments make bad pleas. The plea will be overruled, with 
leave to the défendants to answer. 



EDISON ELECTRIC LIGHT CO. et al. v. COLUMBIA INCANDESCENT 

LAMP CO. et al. 

(Circuit Court, E. D. Missouri, E. D. AprU 21, 1893.) 

No. 3,70T. 

1. Patents pok Ikvention— Inpeisgpjment— Preliminaky Injunction— Elec- 
tric Lamp. 

A preliminary injunction agalnst the infringement of letters patent No. 
223,898, issued to Thomas A. Edison January 27, 1880, for an improved 
eloctric lamp, should not be granted, since it is doubtful whether said 
invention was not anticipated by Henry Goebel in 1854. 

3. Samk — Pebliminabt Ikjunction — Décision in Anothbb Circuit. 

A décision of tlie circuit court of appeals sustaining the validlty of a 
patent is not conclusive in a second suit in a circuit court of another 
circuit, involving the same patent, where a différent défense is made. 

8. Same. 

The granting of a preliminary injunction by a circuit court in a patent 
caee does not require the issuanee of such an Injunction by another cir- 
cuit court in a suit between différent parties, when the défense, though 
the same, is supported by additional évidence. 

4 Same— Practice — SEcnRiTT from Défendant. 

Where a corporation charged wltli Infringlng a patent was found with 
a small capital In order to avoid liability for such Infringement, It is proper, 
as a condition of refusing a preliminary injunction agahist such corpora- 
tion, to require it to give secuiity for observing the decree ta case it should 
be defeated in the suit. 

In Equity. Bill by the Edison Electric Light Company and 
others against the Columbia Incandescent Lamp Company and 
others for infringement of a patent. On motion for a preliminary 
injunction. Denied. 

Henry Hitchcock, (F. P. Fish, C. A. Seward, and E. N. Dyer, of 
counsel,) for complalnants. 

Boyle & Adams and Fowler & Fowler, (Witter & Kenyon, of 
counsel,) for défendants. 

HALLETT, District Judge. Complainants allège infringement 
of letters patent No. 223,898, issued to Thomas A. Edison January 
27, 1880, for an improved electric lamp. This patent came under 
the considération of the circuit court of the southern district of 
New York in the case of Edison Electric Light Co. v. United 
States Electric Lighting Co., 47 Fed. Rep. 454, and was held to 
be for a lamp "consisting essentially of a filamentary carbon burner, 
hermetically sealed in a glass vacuum chamber." So understood, 
it is the incandescent lamp in common use, and no question is 
presented in this record as to the character of respondents' manu- 
facture. The défense to the MU and to the motion for preliminary 
injunction now under considération is want of novelty in the 
Edison patent. Eespondents aver that an incandescent lamp dif- 
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ferent in form, but in ail essential features the same as that now 
in gênerai use, was made as early as 1854 by Henry Goebel, of 
New York city, and that it was used by him in various ways, and 
at différent times, for many years thereafter. It will not be neces- 
sary to describe this lamp at length, as it bas tbe same constituents 
as the Edison lamp. We are at présent more concerned with the 
struggle between the contending forces, on the one side to main- 
tain, and on the other to disprove, the existence and use of the 
lamp anterior to the date of the Edison invention. A large mass 
of testimony, in the form of affldavits, is offered by each party on 
the question of fact, which, to consider at length, would be a tire- 
some and unprofltable task. 

The principal objection urged by complainants against the Goebel 
invention is that it has an impossible date; no man could make 
it in the time and manner assigned to it; the incandescent lamp 
is the product of several auxUiary arts, not likely to fall within 
the compass of a single mind; as an achievement of science, the 
lamp is a matter of progessive steps, some of which must be made 
by the world at large, before others can be taken by any one. 
This is no more than to say that no man can outrun his competi- 
tors to any great length in the field of scientilic investigation, — a 
proposition which has no support in reason or expérience. There 
seems to be no reason for saying that Goebel could not reach in 
1854 the point attained by Edison in 1879, unless, as was said by 
the dissenting justices in the téléphone cases, "it is regarded as 
incredible that so gi-eat a discovery should hâve been made by the 
plain mechanic, and not by an eminent scientist and inventor." 

In so far, however, as it may be shown that the methods adopted 
by Goebel were not equal to the results obtained, the évidence 
should receive the most careful considération. On this point it 
appears that Goebel has recently made several lamps of the form 
and with the material and tools formerly used by him. Thèse 
lamps were tested by men of skill and expérience in such matters, 
and they were found to be reasonably effective. They are not so 
good as the lamps in common use, but they can be operated, and 
they give reasonable ser\'ice in time and capacity of light. So 
that in this way we hâve prima facie proof of Goebel's ability to 
make lamps in the way he claims to hâve made them before the 
time of Edison's invention. 

It is said that Goebel is involved in contradictions and mis- 
statements of fact, due to the lapsing memory of old âge, or to 
untruthfulness. Be it so. He does not appear to be an adventurer 
or an impostor. It is not reasonable to believe that he made the 
story related in his affidavit, and did not make the lamp he has 
described. Whatever may be said as to Goebel's veracity, he is 
supported at many points by witnesses of good repute, who speak 
with précision, and apparently with délibération. 

As ali'eady suggested, it is net necessary or profitable to go 
over the testimony at length, with a view to détermine the relative 
value and weight of every part. It is enough to say that there is 
v.56F.no.7— 32 
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a fair prépondérance of testimony in support of tke Goebel claim. 

There is net the measure of proof demanded by complainants' 
counsel, who maintain that the court should require proof of the 
fact beyond reasonable doubt. This degree of certainty is not 
often attained upon testimony in the form of affidavits, where 
the issue is contested, and it is not reasonable to demand such 
certainty as to the défense. Complainants must show a clear 
right in support of a preliminary writ, and a défense which puts 
the case in doubt is sufflcient to defeat the application. Good- 
year, etc., Co. V. Dunbar, 1 Fish. Pat. Cas. 472; Glaenzer v. Wie- 
derer, 33 Fed. Kep. 583; Fraim v. Iron Co., 27 Fed. Kep, 457; Cary 
V. Spring-Bed Co., 26 Fed. Eep. 38; Eob. Pat. 1171. 

It is also contended that the decree of the circuit court of New 
York against the United States Electric Lighting Company, sus- 
taining the patent, (47 Fed. Eep. 454,) which decree has been 
affirmed in the court cf appeals of the second circuit, (52 Fed. Eep. 
300, 3 C. C. A. 83,) is conclusive of complainants' right to the writ 
for which they now ask. No doubt is entertained as to the con- 
clusive effect of that decree, hère and elsewhere, as to ail matters 
in issue in that cause; for, although respondent was not a party 
to that litigation, the court would not, on a preliminary motion, 
consider any matter which passed to judgment in that suit. But 
the Goebel défense was not made in that suit, and therefore the 
case has not the authority on this motion which has been ascribed 
to it. Machine Co. y. Hedden, 29 Fed. Eep. 147; Lockwood v. Fa- 
ber, 27 Fed. Eep. 63; Machine Co. v. Adams, 3 Ban. & A. 96. 

Another suit by the complainants against the Beacon Vacuum 
Pump & Electrical Company in the circuit court for the district 
of Massachusetts is in a différent attitude. In that suit the 
Goebel défense was made, and upon motion for preliminary in- 
junction, recently heard and allowed, it was overruled. 54 Fed. 
Eep. 678. It is contended that the ruling in that case should be 
recognized and foUowed as a précèdent in respect to the présent mo- 
tion. And perhaps, if the issue, the testimony, and the situation of 
the parties appeared to be the same in both cases, such result 
might follow, more from the persuasive effect of the opinion of 
another court on the same matter than from any notion of au- 
thority ascribed to such opinion. In courts of equal jurisdiction, 
proceeding concurrently in the investigation of the same subject, 
the right and duty of each to exercise independent judgment can- 
uot be denied. That they should in the end. reach the same resuit 
is greatly to be desired, but one cannot become an écho to the 
otlier for that praiseworthy purpose. In this instance the con- 
séquences to flow from diverse opinions are not regarded as serions. 
In the Massachusetts circuit, and hère as well, the motion is in- 
terlocutory, and in each case the ruling may well encugh stand 
upon the situation of the parties; and we hâve much additional 
testimony to that upon which the court acted in the Beacon Case. 
So that upon ail points I do not feel compelled to accept the 
opinion of the court in that case. 
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The ruling of the court, however, in the Beacon Case, suggests 
the propriety of taking security from respondents for observing 
the decree in case complainants shall ultimately prevail in this 
suit. There are other considérations, also, wMch should hâve 
weight in that direction. It was suggested by complainants' coun- 
sel that respondent is a concern of small capital, and that it was 
made so with intent to avoid responsibility in respect to the in- 
fringement now alleged against it. This was not denied, and I 
suppose we may take it to be true. The retort was in the form 
of a charge against complainant that it used its monopoly of elec- 
tric lamps to control the sale of ail kinds of electric machinery and 
apparatus. This charge also passed without déniai, and it is not 
diiïicult to conceive of circumstances in which it would be neces- 
sary to ascertain whether it is true. Eeferring only to the charge 
against respondent, of insufficient capital and assets, the duty of 
the court is plain, to provide for the contingency of a décision 
against it. I need not refer to the possible effect of cross-examina- 
tion in the case of a multitude of witnesses. What now seems 
plain enough may altogether disappear, and new facts may come 
to the surface under that crucial test. 

The injunction will therefore be refused, if the respondents 
shall give a bond in the sum of |20,000, conditioned for the pay- 
ment of such sum, if any, as may be decreed in favor of complain- 
ants on the final hearing of this cause. The bond to be filed with 
the clerk of the court, and to be approved by the clerk or by a 
judge of the court, within 20 days from this day. 



SMITH V. WALTON et al. 

(District Court, S. D. New York. May 31, 1893.) 

Patents — Pbnalties — Kbv. St. §§ 4900, 4901 — Nbcessity for Stamp "Pat- 
BNTED, " Etc., on Patented Article. 

\Vliere the complaint showed that the word "Patented," etc., was not 
stamped on plaintiff's patented article, as required by Rev. St. § 4900, not 
because of the "character of the article," but because the cost of such 
stamping would destroy the patcntee's profits, held, on demurrer to the 
complaint in an action to recover penalties under section 4901, for an unau- 
thorized use by défendants of the word "Patented," etc., on their article.s, 
that the complaint was demurrable. 

At Law. Action by Seth H. Smith against David S. Wallon 
and George West to recover penalties under section 4901 for stamp- 
ing the word "Patented," without authority, on 2,200 orales of 
wooden dishes. 

Eush Taggart and Almon Hall, for plaintiff. 
James P. Foster, for défendants. 

BROWiN', District Judge. The complaint having been amended on 
leave after a demurrer to the original complaint had been sus- 
tained, (Smith v. Wallon, 51 Fed. Eep. 17,) a demurrer has been 
again inlerposed to the amended complaint. 
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The original complaint was held defective, because ît appeareS 
that the word "Patented," etc., was not stamped on the patented 
article itseU, viz. an oval wooden dish, either by the défendants or 
by the plaintiff, but on the crate only; and because the complaint 
did not show that the patented article came within the excep- 
tion of Kev. St. § 4900, as an article on which from "the character 
of the article," the word 'Tatented," etc., could not be fixed. The 
original complaint on the contrary stated that the dishes had been 
marked as "The Oval Wooden Dish." That fact was held to 
afford afflrmative évidence that the character of the article was 
such that the word "Patented," etc., could hâve been "fixed there- 
on;" and for the plaiatiff's failure to fix them on the patented 
article, it was held that the défendants could not be made liable 
for "counterfeiting the plaintifE's mark." 

In the amended complaint the averment that the dishes were 
stamped is omitted; it being stated on the argument that it had 
been inserted in the original complaint under misapprehension by 
the pleader. The amended complaint, however, does not aver, in 
the language of the statute, that from the "character of the ar- 
ticle the word 'Patented,' etc., could not be fixed thereon;" but 
in lieu of such a statement it makes the foUowing averments, viz.: 
that the dishes are sold only by the crate, the final purchaser giv- 
ing them away to his customers as a substitute for wrapping 
paper; that it is impracticable in the act of manufacturing said 
dishes in any way manner to mark the same; that to stamp them 
with ink afterwards would render them unfit for use; that to 
brand them would so increase the cost that they could not be sold 
in compétition with other similar wooden dishes; that any known 
mode of marlîincr each of the dishes would so increase the cost as 
to prevent their sale in compétition with other dishes, and thus 
render the patent wholly valueless; and that by reason of the 
impracticability of stamping the separate dishes, the owners hâve 
at ail times pursuant to section 4900 marked each crate or pack- 
age containing said dishes as follows: "Oval Dishes, Patented 
March 13, 1893, Art. Pat. June 5, 1883." 

I do not perceive anything in the amended complaint from which 
it can be fairly inferred that there is the least diificulty in fixing 
upon the wooden dishes themselves the word "Patented," etc., as 
required by section 4900, except the additional cost of doing so; 
or that the plaintiff could not so mark them as cheaply as other 
manufacturera could mark them. Ail that the new averments in 
the amended complaint amount to is that, if the patentée com- 
plied with section 4900, he could make no profit out of his patent, 
on account of the compétition with other dishes somewhat similar. 
In other words, it is not because of "the character of the article" 
that the dishes themselves are not marked or stamped as the 
statute requires, but simply because the patentée cannot make 
money on his sales if he compiles with the law. 

The language of the statute is so plain and definite in making 
"the character of the article" the only ground for omitting to fix 
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the mark upon the article itself, and for allowing the patentée in 
lieu thereof "to fix to the article, or to the package wherein one 
or more of them are ocntained, a label containing the like notice," 
that it is inadmissible, as it seems to me, to change the statute 
by construction into a question merely of profit to the patentée. 
Upon the statements of the amended complaint, the matter seems 
to be brought down to this: That the patent, though in itself 
valid, would nevertheless be of no value to the patentée unless the 
substituted marking of the crate be held snfQcient; because other- 
wise the patent cannot be worked commercially with any profit to 
the patentée. But this is only saying, in effect, that the patent 
law, as it stands, is not adapted to such articles of very small 
value; and that it cannot practically be made use of to give a 
monopoly in the manufacture of such articles. 'But that fact, 
though true, cannot give the court any authority to change by 
construction the plain words and meaning of the statute, or to 
secure to the plaintiff a monopoly upon conditions which the law 
does not admit. The demurrer must, therefore, be sustained. 



SIMPKINS V. PERRY PIE CO. et al 

(Circuit (yourt, E. D. Missouri, B. D. May 16, 1893.) 

No. 3,267. 

Patents for Ihventions— Inpringbment— Ovens. 

Letters patent No. 355,.^>68, issued January 4, 1887, to Alvin T. Slmpkîns, 
for an improvement in baisers' oveus, was for an oven havlng chamber.s 
above and below, dlvidod into flues, throiigh which the produots of com- 
bustion pass backwards and forwards until they reach the chimney, 
in front, with upriçht llues in the front comers Connecting tlie upper 
and lower chambers. The same device was already in use, but resulted 
in the ovorheating of the rea.r part of the oven, to obviate which the 
patentée used, and claimed as his invention, a wall in the lower chamber 
situatod a "smtable distance" in front of the back wall. The patent con- 
tained nothing furttier as to the exact location of this wall. Respondents 
use ovens 14 feet long, wlthout this addltional wall, but with a ledge ex 
tending froni the rear wall C inches under che oven, to support tlie floor. 
Hrld, that this ledge bas no important function towards equalizing the beat 
in an oren of this lungth, and hence it does noit Infringe complainant's 
patent. 

In Equity. Suit by Alvin T. Simpkins against the Perry Pie Com- 
pany and others for the infringement of letters patent No. 355,568, 
issued January 4, 1887, to complainant, for an improvement in 
bakers' oveus. Bill dismissed. 

Wm. M. Eccles, for complainant. 

Geo. H. Knight and Kassieur & Schnunnacher, for défendants. 

HALLE TT, District Judge. Complainant's oven is heated through 
the walls, and not by carrying the fiâmes of the fumace into the 
chamber of the oven. There are chambers above and below the 
oven, which are divided into flues, through which the produots of 
combustion pass backward and forward untn at length they reach 
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the chimney, which is at tlie front, near the center of the oven. 
There are upright flues at the front and in reiuote corners of tke 
oven, Connecting the lower and upper chambers. At the date of 
complainant's invention, January 4, 1887, the use of such chambers 
for heating an oven through the hearth and roof was well known, 
but the method then prevailing resulted in overheating the back 
part of the chamber of the oven, so that the process of baking pro- 
ceeded much more rapidly in the bacli than in the front of the 
oven. To equalize the beat in ail parts of the oven, complainant 
transferred the upright flues Connecting the upper and lower cham- 
bers from the back wall of the oven to the front. He thus closed 
the back wall of the oven from ail contact with the flames and bot 
air of the furnace, and made an important step towards reducing 
the température of that part of the oven. But he claimed nothing 
in the way of invention on account of this change. The new fea- 
ture of complainant's oven is an upright wall traversing the lower 
chamber near the back, which shortens the chamber somewhat, and 
prevents the blast of the furnace from going to the back wall. In 
the opinion of complainant, it was necessary to prevent the prod- 
ucts of combustion from going to the back wall of the oven, and 
for that purpose he inserted a wall in the lower chamber "a suit- 
able distance" in front of the back wall. The claims of the pat- 
ent — two in number — read as foUows: 

"(1) In bakers' ovens, tlie upright wall, c, In combination witli oven, a, 
and side walls, d, of brick setting, substantially as sliown, and for tlie pur- 
pose described. 

"(2) In bakers' ovens, tlie uprigbt wall, c, horizontal flues, i, j, vertical 
Hues, k, and horizontal flues, 1, 1', in combination with oven, a, substantially 
as shown, and for the purpose described." 

As to the upright wall, c, hère referred to, it is obvions that its 
proper position in the lower chamber would dépend very much up- 
on the length of the oven. In the case of a short oven the flames 
of the furnace immediately in front of the chamber would go to the 
back wall of the chamber, which is also the back wall of the oven, 
with great force, and it might be overheated. By extending the 
oven, and thus removing the back wall to a greater distance from 
the furnace, the danger of overheating would be diminished until 
it would entirely disappear. The scale of the drawings accompany- 
ing complainant's patent is not given, and therefore we cannot say 
to what length of oven the wall, c, traversing the lower heat cham- 
ber, is applicable. In the description of the oven it is said that 
the wall is to be placed "at a suitable distance forward from the 
rear wall," without stating what shall be a suitable distance for 
any length of oven. 

Eespondents hâve several ovens of the same pattem, which are 
alleged to infringe complainant's patent. They are ail 14 feet long, 
and the rear wall extends 6 inches under the oven. There is no 
wall separate from the rear wall, as described in complainant's 
patent. A ledge is added to the rear wall for the purjwse, it is 
said, of supporting the hearth or floor of the oven, and the ledge 
is the feature on which complainant relies as infringing his patent. 
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In an oven of the length of 14 feet, I am of the opinion that the 
ledge mentioned has no important function towards equalizing tke 
température of the oven. If the ledge were removed, and the heat 
turned towards the front by the back wall alone, the opération of 
the oven would be the Sfune. I am therefore constrained to say 
that respondents hâve not infringed complainant's patent, and the 
biU ought to be dismissed, with costs. 



PERRIN et al. y. MANHATTAN RY. CO. SAMB v. METROPOLITAN 
EL. RY. CO. SAME v. NEW YORK EL. R. CO. 

(Circuit Court, S. D. New York. April 4, 1892.) 

Patents for Inventions — Construction op Claim — Anticipatiok — Truck 

COUrLINGS. 

Cliiim 2 of letters patent No. 50,518, issued October 17, 1865, to Henry 
H. Trenor, covers "tlie method of coupling the cars or vehicles of a train 
of two or more cars or vehicles by means of the Connecting links attached 
to the pivots or kingbolts of the trucks, substantially as heretn set forth." 
There is nothing In the spécifications to limit this language. Hdd, that the 
claim cannot be limited to the coupling of cars or vehicles having four- 
wheeled trucks, and is therefore vold for anticipation by the EngUsh patent 
of December 13, 1838, to DevUle, in whlch the same method is shown in 
coupling two carriages having two-wheeled trucks. 

In Equity. Thèse were three suits brought by the complainants 
against the Manhattan Railway Company, the Metropolitan Ele- 
vated Railway Company, and the New York Elevated Railroad 
Company, respectively, for infringement of a patent. Bill dis- 
missed. 

Edward N. Dickerson, for complainants. 
Benjamin F. Lee, for défendants. 

WALLACE, Circuit Judge. The second claim of the patent in 
suit, No. 50,518, (granted October 17, 1865, to Henry H. Trenor,) 
the only claim now in controversy, cannot by any reasonable con- 
struction be limited to a method of coupling cars or vehicles hav- 
ing four- wheeled trucks. The spécification states as foUows: 

"The danger and difficulty attending the running of railroad cars on 
railroads, or of a séries of vehicles on common roads, whether propelled 
by tiaction engine or otherwise, consist in the ciirves or ànuosities of the 
ronds. On railroads the cars are deviated from tlie straight line by friction 
of the wheels on the sides of the rails, which is directly proportlonate to the 
pressure and speed, and inversely to the radius of the curve, so that to adapt 
the wheels to the curve of the rail much power is absorbed, while the strain 
on the rails and the llability of running ofî the track are proportionately in- 
creased. To obvlate this is the object of my invention, and it consists in a 
method of adapting ail the axles or trucks of the train of cars or vehicles 
to the curves or direction taken by the leading axle or truck. This I hâve ac- 
complished by combining with axles or trucks or vehicles, of whatever de- 
scription, when pivoted so as to hâve a center of , motion, a System of con- 
nection or coupling whereby the movement of the one is necessarily trans- 
mltted to the others. In tlie drawings, Flg. 1 represents an élévation of a 
train composed of two four-wheel truck cars placed on a curve of a railroad. 
Flg. 2 is a plan view of the same." 
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The spécification then deals witli the invention of the first clalm, 
and tliereafter proceeds as follows: 

"In addition to tliis mode of Connecting the trucks by a directing link or 
links, I use a System ol coupllng of the cars, net by tlie platform, as here- 
tofore practlced, but by the trucks, whereby liabUlty of the body of the ve:- 
hicle or car being thrown off the tracks is obviated. In Figs. 1 and 2 I hâve 
shown the cars to be connected by means of a coupllng link, m, attached to 
the pivot of the truck. The form of the Unk may be modlfied, accordlng to 
the judgment of the englneer. This invention is applled to raUroad cars 
as wcll as to other vehlcles; for instance, to émigration trains, moved by 
traction engines or otherwise. Many modifications may be applled wlthout 
departure from my invention." 

The language quoted gires the entire spécification so far as it 
relates to the présent claim. The claim is as follows: 

"(2) The method of coupllng the cars or vehlcles of a tram of two or more 
cars of vehlcles by means of Connecting links attached to tlie pivots or klng- 
bolts of the trucks, substantiaUy as hereln shown and set forth." 

The drawings only iUustrate the invention in its application to 
railroad cars and to raUroad cars having each two four-wheeled 
trucks; but from the language of the spécification it is apparent 
that the invention is designed to be applled to a séries of vehlcles 
on common roads without rails, propeUed by traction engines or 
otherwise, as well as to cars moving upon a railroad track. A trac- 
tion engine is a well-known device for puUing common vehicles 
over common roads. Such vehicles are not provided with four- 
wheeled trucks, but are usually provided with two-wheeled trucks. 
Two-wheeled trucks are also frequently employed on railroad cars. 
This sufflciently appears by the French patent to Gerstner, of July 
27, 1829; the French patent to Amoux, of March 3, 1851; the 
English patent to Clark & Motley, of 1849; and the English pat- 
ent to Deville, of December 13, 1838. The terms of the claim are 
coextensive with the description of the patent. T^Tienever two 
vehicles are coupled by attaching to the pivots or kingbolts of 
their trucks, whether two-wheeled trucks or four-wheeled, a Con- 
necting link substantiaUy like that described in the spécification, 
the invention of the claim is appropriated. Its terms are not nar- 
rowed by any letters of référence to the drawings. The drawings 
are therefore illustrative and explanatory, but not définitive, and 
are only to be treated as part of the description of the thing pat- 
ented. 

If the patent could be restricted to one for the coupliug of rail- 
road cars, the argument that the trucks of the claim mean four- 
wheeled trucks would be persuasive, in view of the considération 
that, except with such trucks, the coupllng devices would not 
adapt ail the trucks to the curve or direction taken by the leading 
truck; but this cannot be done without eliminating the state- 
ment in the spécification that the invention is to be applied to 
other vehicles as well as railroad cars. Giving the claim its cor- 
rect construction, the nOvelty of the invention is negatived by the 
patent to Deville, before referred to. That patent shows two 
carriages, in which the two-wheeled truck of one is coupled to the 



THE ITATA. 505 

two-wheeled tniclî of the other by means of a rigîd rod attached 
to the kingbolts of the trucks. The rod is essentially the Con- 
necting link of the patent in suit, and, like the latter, is capable 
of being disconnected in the middie. While the method of coupling 
shown by this patent might not be of any value when used upon 
railroad cars without the guiding attachment of four bearing 
wheels, that attachment would be manifestly a mère excrescence, 
except when the vehicles are to be used on railway tracks, and no 
invention would be involved in discarding it. This conclusion ren- 
ders it unnecessary to consider any of the other défenses which 
hâve been relied upon by the défendant. 
frtie bUl is dismissed, with costs. 



THE ITATA. 

UNITED STATES v. THE ITATAi 

SAMB V. TWO THOUSAND CASES OF RIFLES. 

(Circuit Court of Appeals, Ninth Circuit May 8, 1893.) 

No. 45. 

1. Neutbalitt Laws — Forfeituke op Vessel — "Pitting Dut" for Service 

AGAINST FORBIQN StATK. 

Ilev. St. § 52S3, prescribing tlie forfeiture of any vessel wtiicli Is furnished, 
fitted out, or urmed with iEtent tiiat she siiall be employed against any 
foreigii State or people with wliom tlie United States are at peace, does 
not cover tlie case of a vessel wliich receives arms and mimitions of war 
in this country ^vlth intent to carry them to a party of insurgents In a 
foreigu oountry, hut not witli intent that they shiill constltnte any part 
of the fittings or furnishings of the vessel herself. 49 Fed. Rep. 646, af- 
firmed. 
S. Same — Plbading and Proop — Variakce. 

TJnder a libel seeking the forfeiture of a vessel under Rev. St. § 5283, 
wliich forbids the fittiug out and arming of a vessel in this country with 
intent that she shall be employed by any foreign state or people to 
cruise or commit hostilities against any state or people with whom 
tlie United States are at peace, the vessel eannot be condemned as 
piratîcnl on tho gi-ound that she is in the employ of an Insurgent party, 
which has not been recognized by our govemment as having belligerent 
rights. U. S. V. Weed, 5 WaU. 62, and The Watchful, 6 WalL 91, fol- 
lowed. 

Appeal from the District Court of the United States for the 
Southern District of California. 

In Admiralty. Libels against the steamship Itata and her cargo 
for alleged violations of the neutrality laws. The court below dis- 
missed the libels, (49 Fed. Eep. 646,) and the United States appeal. 
AflBrmed. 

W. H. H. Miller, Atty. Gen., Charles H. Aldrich, Sol. Gen., and 
Alexander Campbell and A. W. Hutton, Spécial Counsel, for the 
United States. 

Charles Page, Stephen M. White, and George J. Denis, (Wm. W. 
Goodrich, of counsel,) for appeUee. 
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Before GILBERT, Circuit Judge, and HANFORD and HAWLEY, 
District Judges. 

HAWLEY, District Judge. Thèse cases were tried togetb.er upon 
tlie évidence introduced in tlie district court in tlie case of U. S. v. 
Trumbull, 48 Fed. Rep. 99, so far as the same was applicable, and 
upon certain additional dépositions. U. S. v. The Itata, 49 Fed. 
Rep. 647. A considération of one case disposes of both. 

On the 8th day of July, 1891, the United States attorney for the 
Southern district of Calif ornia filed a libel of information against the 
steamship Itata, alleging, in substance, (1) that on the 8th of Maj', 
1891, within the limits of the United States, and within the juris- 
diction of the court, one Pedro Manzen and divers other persons 
"did unlawfuUy fit out and arm said steamship or vessel called the 
Itata, with intent that such steamship or vessel should be employed 
in the service of certain foreign people, viz. certain inhabitants and 
citizens of the republic of Chile, then organized and banded together 
in large numbers and in gi'eat force, and engaged in open, armed 
hostilities and attempted révolution against the republic of ChUe, 
and the lawful government thereof, said insurgents being known as 
the 'Congressional Party,' to cruise and commit hostilities against 
the citizens and property of a foreign state, viz. the republic of 
Chile, with which republic the United States were then and now 
are at peace;" (2) that on the Sth of May, 1891, within the limits 
of the United States, and within about two miles from the island of 
San Clémente, said persons "were unlawfuUy concerned in the fur- 
nishing and fitting out" of said steamship with the intent alleged 
in the flrst count; (3) that on the 6th day of May, 1891, within the 
limits of the United States, at the port of San Diego, in the state of 
California, said persons "were unlawfuUy concerned in the fitting 
out and furnishing of" said steamship with the same intent. Ail of 
which acts are alleged to be contrary to the form of the statute in 
such case made and provided, and that by force of the statute the 
said steamship Itata, her tackle, apparel, and furniture, "became 
and are forfeited to the uses in said statute prescribed." In due 
time the gobierno provisorio de la republica de Chile, as claimant 
of said steamship, filed an answer, speciflcally denying that the 
Itata was fitted out or armed, or furuished or fltted out, in any way 
as alleged in the libel, or for any pxirpose. It admits that at the 
date alleged the said vessel was in the service of the gobierno pro- 
visorio de la republica de Chile, or the provisional government of 
the republic of Chile, in said libel described as the "Congressional 
Party," and it avers that said government was and is the lawful 
government of said republic of Chile. It adraits that said govern- 
ment was carrying on war, but it dénies tliat said war was against 
the government or people of the republic of Cliile. And it dénies 
that the action of the said government, or said Pedro Manzen, or any 
person connected with said steamship, was or is against the form of 
the statute of the United States, or that by reason of any act of 
this respondent, or of said Manzen, or of any person connected with 
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said steamshjp, the same was or is forfeited. The statute in ques- 
tion reads as folio vvs: 

"Sec. 5283. Kvery iierson wlio, witliin tho limits of the United States, fits 
out and arms, oi' attcmpts to fit out and arm, or procures to be fitted out and 
arined, or knowingly is coiicerned in tlie furnisliing, fltting out, or arming 
of any vessel, witli intont that such vessel shall be employed in the service 
of any foreign prince or state, or of any colony, district, or people, to criiise 
cr commit hostilities against the subjects, citizens, or property of any for- 
eign prince or state, or of any colony, district, or people with whom the United 
States are at peace, or who issues or delivers a commission within the ter- 
ritory or jurisdiction of the United States for any vessel to the Intent that 
she may be so employed, shall be deemed guilty of a high mlsdemeanor, and 
shall be fined not more tlian ten thousand dollars, and imprisoned not more 
than three years. And evory such vessel, her taclile, apparcl, and fiimiture, 
together wlth ail materials, arms, ammunition, and stores, vs'hich may bave 
been procured for the building and cqiiipment thereof, shall bu forfeited,— 
one-half to tho use of tho informer, and the other half to the use of the 
United States." 

The facts found by the district court are as follows: 
"In January of 1891 the steamship Itata was an ordinary méchant vessel. 
Early in that montli she waa captured in the harbor of Valparaiso, Chile, 
by the people then linown as the 'Congressional Party,' and who were then 
cngaged in an effort to overthrow the then established and recognized gov- 
urnment of Chile, of which Balmaceda was the head. Tlie Itata was by tlie 
Congressional party put in command of one of its offlcers, and was used in 
their undertakin^ as a transport to eonvey troops, provisions, and munitions of 
war, and also as a hospital ship, and one in whleh to confine prisoners. Four 
sœall caimon were also put upon lier <1ecks, and she carried a jack and pen- 
nant. Some time prior to the f oUowing April, one Trumbull came to the United 
States as an agent of the Congressional party, and about the month of 
April went to the city of New York, and there bought from one of the large 
mercantile firms of tliat city dealing in such matters 5,000 rifles and 2,000,000 
cartridges therefor, with the intention and for tlie purpose of sending tUem 
to the Congressional party in Chile for use in their effort to overtlirow the 
Balmaeedan government. The sale and purchase of the arms and ammuni- 
tion were made in the usual course of trade. Trumbull caused them to bo 
shipped by rail to San Francisco, and engaged one Burt to accompany them, 
which he did. Arrangements had been made by Trumbull with his princi- 
pals in Chile by which they were to send a vessel to the United States to 
get the arms and ammunition, and eonvey them to Chile for the use of the 
Congressional party tliere. The Itata was dispatched by that party for that 
purposG, and was accompanied as far as Cape San Lucas by the Esmeralda, 
a warship then in the service of the Congressional party. Before leaving 
Chile, the Itata discbargod the four small cannon, with the ammunition there- 
for, that slie had theretofore carried, but she retaiued one small, brass guu, 
whicli she liad always carried and used as a signal gun, and also eight or ten 
oid musliets, and one small iron cannon, for whicli there was no ammuni- 
tion. At one of tlic Cliilean ports the Itata toolc ou board some soldiers, with 
their arms, not excecding 12 in number; but they were talcen, not to be 
used as soldiers, but for pa.ssing coal, and as .stokers. At San Lucas tlie cap- 
tain of tlie Esmeralda tocfc command of the Itata, and tlie captain of tlie 
latter was left there in command of the Esmeralda. The Itata then pro- 
ceedod to San Diego, roally in command of the Esmeralda's captaiu, but 
osteiisibly in cominaiid of anotiicsr, wlio represonted to tlie cuatoms ollicers 
at tho iiort that she was an ordhiary mereliantman, and was bound to some 
port on the nortliern coast. Before coming into the port of San Diego, or 
into the watera of Uie United States, tlie Itata hauled down lier Jack and pen- 
nant; tlio brass and iron cannon were removed from her deek, and stowed in 
her liold, as were also the arms ot tlie soldiers she carried; and their uni- 
forms, as well as those of the officers, were removed, and ail appeared in 
civilian's dress. At thiit port she laid in stores of coal and provisions, ail of 
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wMch were bought Jn the open market, and some of whlch were markert 
•Esmeralda.' Meanwhlle Trumbull had chartered a schooner, called the 
Robert and Minnie, in San Francisco, to take tlie arms and ammunition from 
tliere to a point in tbls judieial district, tlien expected to be near tlie island of 
Catalina, -wliere sbe could meet tbe Itata, and dellver them on board of ber, 
to be conveyed to ChUe for tbe purposes already stated. Tbe schooner Rob- 
ert and Minnie accordlngly took on board the arms and ammunition at the 
port of San Francisco, and, In charge of Burt, proceeded to the neighbor- 
hood of Catalina island, wbere she expected to meet the Itata. In the 
mean time the suspicion of some of the otficers of the United States that the 
nentrality laws were being violated was aroused, and the marshal of thia 
district was directed by the attomey gênerai to detain the Itata if such was 
foimd to be the case; nnd, acting upon tliose aud certain instructions from 
tbe district attomey of this judieial district, be went on board the ship at San 
Diego, and put a keeper in charge of her, and then went in soarch of the 
Robert and Minnie, which he did not find in tbe waters of the United States. 
Communication was, however, had between the Itata and the schooner, 
and a point near San Clémente Island was flxed upon as the place of meet- 
ing for the purpose of transferring the arms and ammimition from the 
schooner to tlie ship. Accordlngly, the Itata, on the GtU day of May, 1891, 
without obtaining clearance papers, and against the protest of the person 
left on board and In charge of her by tbe marshal, weighed anchor, and 
steamed eut of the harbor of San Diego, wlth him on board, to meet the 
Robert and Minnie, and receive the arms and ammunition. The marshal's 
keeper was, however, put ashore at Point Ballast, before leaving the har- 
bor. While steaming ont of it, one or both of the Itata's cannon were 
brought on deck, and some of the soldiers on board of ber appeared in uni- 
form. On the 9th of May the Itata and Robert and Minnie came togetber 
about a mile and a hall soutberly of San Clémente island, in thia judieial 
district, and thero the arms .ind ammunition In question were taken from ttio 
schooner and put on' board the ship in original packages, and tlie latter at 
once left with tbem for ChUe. On September 4, 1801, the Congressiona! 
party was recognized by tbe government of tho United States as the estab- 
lished and only government of Chlle. Prior to that time tliere had been no 
récognition of that party by this government, other tlian that on March 4tli 
the secretary of the navy oabled Admirai McCann 'to proceed to Valitaralso, 
nnd observe strict neutrality, and take no part In troubles between parties, 
fnrther tban to protect American interests.' On March 2Gtli tbe secretary 
of the navy cabled Admir.al Brown, who had siipersoded Admirai McCann, 
'to abstain from proceedlngs in nature of assistance to either,— that is, the 
Balmaceda or Congresslonal party; that the sliips of the latter were not to 
be treated as piratical so long as tbey waged war only against the Balma- 
ceda government' On Aprll 25th, Secretary of State Blaine cabled the 
American minlster: 'You can act as mediator wlth Bra^llian minlster 
and Freneh charge d' affaires,' On May 5th, Mlnister Egiin cabled this gov- 
emmont: 'Government of Chile and revoîutionists bave acccpted médiation 
of the United States, Brazil, and France most cordially; those of England and 
Gormany decllned.' On May 7th, Acting Secretary of State Wharton acknow}- 
edged tbe dispatch of Mlnister Egan, aud 'expressed bope that, througb com- 
bined efforts of govemments in question, the strife wbich lins been going ou 
in Ohlle may be speedlly and happUy termlnated.' On May 14th, Acting 
Secretary of State Wharton cabled Minlster Egan that 'Freuch Mlnister re- 
ports threats to shoot tbe Insurgent envoys by Balmaceda,' and directed that 
they should bave ordinary treatment under flag of truce." 

The contention of appellee is (1) that the Itata was not fltted 
ont and armed, or furnished and fltted out, to cruise or commit 
hostilities, but, on the contrary, she was a merchant vessel, engagea 
at the times referred to in the libel in the exercise of a lawful 
pursuit; (2) that if the Itata was ûtted out and armed, or furnished 
and fltted out, such acts were not done with intent that she should 
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be "employed in the service of any foreign prince or state, or of 
any colony, district, or people, to commit liostilities;" (3) that tlie 
case made by tlie évidence is net within tlie statute; (4) that the 
subséquent récognition by the United States of the provisional 
government as the lawful government of Cliile was, in légal effect, 
a récognition of ail its prier governmental acts as the acts of a 
sovereign government. 

It was conceded in the oral argument by the spécial counsel for 
the appellants, and we do not understand the attorney gênerai, 
in his brief, to deny it, that Trumbull, acting as an agent for the , 
Congressional party in Chile, had the lawful right to purchase the 
arms and ammunition in the United States; that this was purely 
a commercial transaction recognized by law. But it is claimed that, 
notwithstanding the fact that the purchase of the arms and ammu- 
nition was légal, yet the shipment of them for the purpose of being 
conveyed to Chile, there to be surrendered to the Congressional 
party for the purpose of being used by that party in a war against 
the Balmaceda government of Chile, which at that time was recog- 
nized by the United States as the lawful government of Chile, was 
an unlawful act, which justifled the libel, and warranted a decree 
of court for the forfaiture of the vessel. If this contention is cor- 
rect, it settles the controversy, for there can be no doubt but what 
the intent and purpose of the Itata, and of the persons having her 
in charge, was to convey the arms and ammunition ont of the 
United States and to Chile, there to be delivered to the Congres- 
Bional party for the purpose above stated. 

If the Congressional party, as insurgents, are to be treated as 
belligerents, they not only had the right to buy the arms and am- 
munition in the United States, but they also had the right to ship 
them at their risk, subject only to the penalties of confiscation 
which the laws of war authorize. Commercial dealings or transac- 
tions are not proscribed by the laws of nations as violations of neu- 
tral territory simply because they are contraband of war. "It 
was contended on the part of the French nation, in 1796, that 
neutral governments were bound to restrain their subjects from 
selling or exporting articles contraband of war to the belligerent 
powers. But it was successfully shown ou the part of the United 
States that neu trais may lawfully sell, at home, to a belligerent 
purchaser, or carry themselves to the belligerent powers, contra- 
band articles, subject to the right of seizure in transitu. ïhis 
riglit has since been explicitly declared by the judicial authorities 
of this country." 1 Kent, Comm. 142; The Santissima Trinidad, 
7 Wheat. 283; The Bermuda, 3 Wall. 514; Eichardson v. Insurance 
Co., 6 Mass. 113. In a letter written by Attorney General Lee 
to the secretary of state in 1796 it is said: "That an enemy may 
corne into the territory of a neutral nation, and there purchase 
and thence remove any article whatever, even instruments of war, 
is a law of nations, long and universally established." 1 Op. Atty. 
Gen. 61. In 1865 Attorney General Speed, in a letter to the secre- 
tary of state, said: "I know of no law or régulation which forbids 
any person or government, whether the political désignation be 
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real or assumed, from purchasing arms from citizens of the United 
States, and shipping them at the risk of the purchaser." 11 Op. 
Atty. Gen. 452. In 1871, Attorney General Ackerman, in a letter 
to tke secretary of state,i replying to a communication whicli had 
been received from the Spanish minister in relation to the expédi- 
tion of the Hornet to the coast of Cuba, said: "Assuming the 
crediMlity of the sworn statements which he has transmitted, I do 
not think that they prove against the Hornet any violation of the 
neutrality laws of the United States. They show that the Hornet 
conveyed from Aspinwall to the coast of Cuba men, arms, and 
munitions of war, destined to aid the Cuban insurgents. This 
proof, by itself, does not bring the vessel within the third section 
of the neutrality act of April 20, 1818." 3 Stat. 448. See, also, 
letter of Mr. Pickering, secretary of state, to the minister of France, 
1 Amer. St. Papers, 649; letter of Attorney General Eush to the 
président in 1816, 1 Op. Atty. Gen. 190 ; letter of Attorney General 
Speed to the secretary of state in 1865, 11 Op. Atty. Gen. 408; 3 
TVTiart. Int. Law Dig. § 391, p. 515. 

But the argument of the attorney gênerai in support of his con- 
tention is to the effect that, the United States not having done any 
act tending to accredit the rébellion in Chile, the Congressional 
party had no belligerent rights; that ail warlike acts conducted by 
them "upon the océan bore the légal character of piracy, and upon 
land that ot robbery;" that it was not the duty of the United States. 
under the rules of international law, to accord to them the same 
privilèges as to the recognized government of Chile; and that there 
could not be any legitimate trade or commerce with such people un- 
til the government of the United States had recognized the insur- 
gents as belligerents. The law is well settled that it is the duty 
of the courts to regard the status of the Congressional party in 
the same light as they were regarded by the executive department 
of the United States at the time the alleged oiîenses were commit- 
ted. Gelston v. Hoyt, 3 Wheat. 246; U. S. v. Palmer, Id. 610; Ken- 
nett V. Chambers, 14 How. 51; The Ambrose Light, 25 Fed. Eep. 
409. It being admitted that the government of the United States, 
at the time of the commission of the alleged unlawful acts, had not 
recognized the congressional party as being entitled to any bellig- 
erent rights, it would seem to foUow that it was within the power 
of the government, at its option, to treat the party as pirates if 
the facts warranted it, and justice and policy so required. 3 
Wliart. Int. Law Dig. § 381, p. 466. 

This view of the case présents the question whether section 
5283 of the Eevised Statutes has any ap])lication to persons or 
vessels wliom it is optional with the United States to treat as 
pirates. If the statute was only intended to apply to cases of 
neutrality between two recognized belligerent countries, it would 
not, under the theory advanced by appellant's counsel, hâve any 
application to this case, because, as they contend, there is "no 
question of neutrality, as that term is known in international law. 

■13 Op. Atty. Gen. 541. 
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which only exista between the belligerents, — a status composed of 
a rightful belligerent power or a de facto belligerent force, made 
so by récognition." We do not deem it necessary to décide tbe 
question as to the meaning of tbe statute in relation to tbis partic- 
ular subject, but we do consider it proper that a référence 
should be made to tbe autborities in relation to tbis niatter, as 
sbedding some ligbt, and making clearer tbe principles tbat will 
be discussed in relation to otber questions upon wbicb our décision 
will be based. 

In tbe oral argument of counsel tbere was an extended discus- 
sion as to tbe proper meaning of tbe word "people" as used in tbe 
statute. Tbis word is a comprebensive one, and is, of course, sub- 
ject to many différent meanings, depending always upon tbe con- 
nection in wbicb it is used, and the subject-matter to wbicb it 
relates. Tbe définition given in And. Law Dict. is: "Ordinarily, 
tbe entire body of tbe inbabitants of a state. In a political sensé, 
tbat portion of the inbabitants wbo are intrusted witb political 
power." And in Rap. & L. Law Dict., among otber définitions: 
"*Tlie state or nation in its collective or political capacity." In 
Nesbitt V. Lusbington, decided in 1792, involving tbe construction 
of a marine Insurance policy, wberein liability was sougbt to be 
avoided under a clause of exceptions in the event of "arrests, 
restraints, and detainments of ail kings, princes, and people of 
wbat nature, condition, or quality soever," and tbe meaning of tbe 
word "people" as used in tbat clause was passed upon, "it ap- 
peared in évidence tbat tbe sbip was forced by stress of weather 
into Elly barbor, in Ireland; and, there happening to be a great 
scarcity of corn tbere at tbat time, the people came on board the 
sbip in a tumultuous manner, took the government of her from the 
captain and crew, and weighed her anchor, by which she drove 
on a reef of rocks, where she was stranded." Lord Kenyon, 0. J., 
said: "That wbicb happened in tbis case does not fall witbin the 
meaning of arrests, restraints, and detainment of kings, princes, 
and people. The meaning of the word 'people' may be discovered 
hère by tbe accompanying words; noscitur a sociis. It means 
tbe ruling power of the country." 4 Term E. 787. Thèse défini- 
tions seem to be applicable to tbis case. 

While the statute is pénal and criminal in its nature, and should 
be strictly construed, still no technical view resting solely upon 
the narrow or limited meaning of any particular word should be 
adopted if, by the entire context, a différent meaning appears to 
bave been intended. The mère fact that the section in question 
is found under a heading designated by the title of "N'eutrality" 
is not of itself controlling. The section should be construed in 
connection with, and in the light of, other provisions in otber 
parts of the statute in relation to international subjects, although 
such statutes may be classed under différent headings, provrded 
that, in the absence of such a division and classification, a com- 
parison of ail such provisions would be proper. End. Interp. St. 
§ 70, and autborities there cited. The causes which led up to 
the passage of the act "for the punisbment of certain crimes 
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against the United States," (1 Stat. 381,) generally called tie 
"Neutrality Act," are set forth at great length in note 215 to sec- 
tion 439, "Wlieat. Int. Law. The third section, as originally en- 
acted June 5, 1794, had the words: "With intent that such ship 
or vessel shall be employed in the service of any foreign prince 
or state, to cruise or commit hostilities upon tlie subjects, citizens, 
or property of another foreign prince or state with whom the 
United States are at peace." In 1818, from a suggestion of the 
Spanish minister that the South American provinces in revolt, 
and not recognized as independent, might not be included in the 
Word "state," the words "colony, district, or people" were added. 
The discussions which were had were in référence to the better 
préservation of neutrality, and in furtherance of the obligation of 
the United States as a neutral power. 

In Gelston v. Hoyt, 3 Wheat. 323, the court discussed the mean- 
ing of the third section of the statute as originally enacted. "The 
évidence ofEered and rejected was to prove that the ship was 
attempted to be fltted ont and armed, and was fitted ont and 
armed, with intent that she should be employed in the service of 
that part of the island of St. Domingo which was then under the 
government of Petion, to cruise and commit hostilities upon sub- 
jects, citizens, and property of that part of the island of St. Do- 
mingo which was then under the government of Christophe," and 
the court held that no forfeiture could be incurred unless Petion 
and Christophe "were foreign princes, within the purview of the 
statute," and sustained the action of the court below in rejecting 
the évidence offered, upon the ground that "neither the govern- 
ment of Petion nor Christophe hâve ever been recognized as a 
foreign state by the government of the United States or of 
France." 

In U. S. V. Quincy, 6 Pet. 467, the court, in construing the pro- 
visions of the third section, as amended April 20, 1818, (section 
5283, Eev. St. U. S.,) said: 

"Tlie Word 'people,' as hère used, is merely descriptive of the power In 
whose service the vessel was Intended to be employed; and it Is one of 
the denominatlona applled by the act of congress to a foreign power." 

In The Carondelet, 37 Fed. Eep. 800, Brown, J., said: 

"Section 5283 is designed in gênerai to seeure o«r neutrality between for- 
eign belligerent powers. But there can be no obligation of neutraUty except 
towards some recognized state or power, de jure or de facto. Neutrality 
présupposes at least two belligerents; and, as respects any récognition of 
belligerency, i. e. of belligerent rlghts, the judiciary must follow the ex- 
ecutive. To fall within the statute the vessel must be intended to be em- 
ployed in the service of one foreign prince, state, colony, district, or people, 
to cruise or commit hostilities against the subjects, citizens, or property of 
another with which the United States are at peace. The United States can 
hardly be said to be at peace, in the sensé of the statute, with a faction 
which they are unwUllng to recognize as a government; nor could the 
cruising or commltting of hostilities against such a mère faction well be said 
to be commltting hostilities against the subjects, citizens, or property of 
a district or people, within the meanlng of the statute. So, on the other 
hand, a vessel, in entering the service of the opposite faction of Hlppolyte, 
could hardly be said to enter the service of a foreign prince or state, or of a 
colony, district, or people, unless our government had recognized Hlppolyte's 
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:*action as at least constituting a belligerent, whieli it does not appear to hâve 
done." 

Opposed to thèse authorities is the letter of Attorney General 
Hoar to the secretary of state, December 16, 1869, wherein he 
said: 

"Undoubtedly the ordinary application of the statute is to cases where 
the United States intends to maintain Its neutrality in wars between two 
other nations, or wliere both parties to a contest hâve been recognized as 
belligerents; that is, as having a sufiiciently organized political existence 
to enable them to carry on war. But the statute is not confined in its terms, 
nor, it seems to me, in its scope and proper elïect, to such cases. Under 
It, any persons who are insurgents, or engaged in what would be regarded 
under our law as levying war against the sovereign power of the nation, 
though few in number, and occupying however small a territory, miglit pro- 
cure the fltting out and arming of vessels with intent to cruise or commit 
hostilities against a nation with which we were at peace, and with Intent 
that they should be employed in the service of a colony, district, or peo^ 
pie not waging a recognized war." 13 Op. Atty. Gen. 179. 

In The Salvador, L. E. 3 P. C. 218, cited by appellants, the 
language of the foreign enlistment act, (59 Geo. III. c. 69, § 7,) re- 
ferred to in the opinion, is much broader in its ternis than is the 
language of section 3 of the neutrality act of the United States. 
That act reads: "In the service of any foreign prince, state, or po- 
tentate, or of any foreign colony, province, or part of any province 
or people, or of any person or persons exercising or assuming to 
exercise any povs^ers of government in or over any foreign state, 
colony, province, or part of any province or people." It was held 
that the case of The Salvador came within the alternative of 
section 7, "because their lordships found thèse propositions estab- 
lished beyond ail doubt. There was an insurrection in the island 
of Cuba. There were insurgents who had formed themselves into 
a body of people, acting together, undertaking and conducting 
hostilities. Thèse insurgents, beyond ail doubt, formed part of 
the province or people of Cuba, and beyond ail doubt the sMp in 
question was to be employed, and was emjiloyed, in connection with 
and in the service of tliis body of insurgents." 

With this review of the authorities we proceed to a considéra- 
tion of what we deem to be the controlling question in this case, 
viz. is the évidence suffîcient to sustain the libel? The oiïense, 
ir any was committed, dépends, to a great extent, upon the prépara- 
tions made on board the Itata while within the limits of th'» 
IJnited States. It is, of course, proper to consider what prépara- 
tions were made, and what acts were performed, prier to her ar- 
rivai within the limits of the United States, and her conduct, and 
the conduct of those having her in charge, after she departed from 
such jurisdiction, for the purpose of explaining or ascertaining 
the object which she had in view in coming within the limits of 
the United States, and her object in taking the arms and aramuni- 
tion aboard; but her guilt or innocence must be determined by 
the acts performed and the purpose she had in view while within 
the limits of the United States. This is the material question 
upon which the legality or criminality of the acts of the Itala must 
be decided, and the true character of her adventure determined. 
v.56p.no.7 — 33 
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"As has been often said, the intent described in this statute is 
a necessary ingrédient of the offenses created, in the absence of 
which no crime is committed, nor any forfeiture incurred. The 
crime necessary to be shown in order to forfeit the ship consista 
of an act done within the limits of the United States, when done 
with that intent, namely, the intent that the vessel in connection 
with which the act is done shall be employed in the service of 
some foreign prince or state, or colony, district, or people, as a 
cruiser or committer of hostilities against the subjects, citizens, 
or property of some foreign prince or state, or colony, district, or 
people, with whom the United States are at peace." The Con- 
serva, 38 Fed. Eep. 436. The testimony in this case, and the flnd- 
ings of the court thereon, in our opinion, clearly show that the 
Itata was not a war vessel; that she was not fitted ont and 
armed, or attempted or procured to be fitted ont and armed, or 
fumished and fitted ont with intent to cruise or commit hostilities of 
any kind. The arms and ammunition that were taken from the 
Eobert and Mtnnie and put on board the Itata were not intended 
for use by her for the purpose that she should be engaged in cruis- 
ing or committing hostilities against the recognized govemment 
of Chile as charged in the libel. Ail the facts, which are clearly 
and fully presented in the flndings of the district court, show that 
the arms and ammunition were put on board the Itata with the 
intent, object, and purpose to hâve them transported to Chile for 
the use of the Congressional party, and not with any intent that 
the Itata as a war vessel should in any manner be employed to 
cruise or commit hostilities against the government of Chile, with 
whom the United States were then at peace. 

The cases relied upon by appellants to justify the libel in this case 
upon the ground that the United States had the right to treat the 
Itata as a pirate are not in point. In the first place, the libel was 
not instituted against the Itat-a on the ground that she was depre- 
dating upon the high seas, without authority from any sovereign 
power. "The libel for prize is founded upon the law of nations, and 
dépends for proof upon the facta of her acts upon the high seas. 
The libel for forfeiture is for the violation of a municipal statute, 
and dépends upon a set of facts and circumstances entirely différent 
from that of piratical aggression. The offenses charged are sepa- 
rate and distinct, and the cause of action is in no wise the same." 
The City of Mexico, 28 Fed. Eep. 150. In U. S. v. Weed, 5 Wall. 62, 
where ail the pleadings, testimony, and conduct of the case had been 
governed exclusively from its commencement upon the idea of prize 
proceedings, the court held that the property could not be con- 
demned as for a statutory forfeiture, and that, where the case is 
prosecnted for forfeiture under a statute, it could not, in the appel- 
late court, be considered as prize. In that case there was nothing 
in the pleadings which alleged any fact rendering the property lia- 
ble to confiscation under the acts of congress. The court said : 

"It woiild seem to violate ail ruies of pleading, as well as ail the raies of 
évidence applicable to pénal forfeîtures, to hold that in such circumstances 
we can proceed to condemnation. The right of the claimant to be Informed 
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by the libel of the spécifie act by whlch he or his property has violated tbe 
law, and to hâve an opportunlty to produce witnesses, and to cross-examine 
those produced agalnst him, are as fully reeognlzed in the admiralty courts, 
in ail exccpt prize cases, as they are in courts of common law." 

Under that décision and Tlie Watchful, 6 Wall. 91, wlien a ship is 
libeled for prize, and the facts fail to sustain tlie libel, but make 
ont a strong prima facie case of a statutory forfaiture, it would be 
tlie duty of the court to remand the case for a new libel; but under 
no circumstances could a ship be libeled for one offense, and hâve 
a decree entered against it for another distinct and separate of- 
fense. 

In the next place, the facts are totally dissimilar. In the case of 
The Ambrose Light, 25 Fed. Eep. 408, upon which great reliance is 
based, the libel was flled to procure the condemnation as prize of 
the brigantine Ambrose Light, which was navigating as a Colom- 
bian vessel of war in the waters touching the coast of the United 
States of Colombia in the Atlantic océan. She was engagea upon 
a hostile expédition against Cartanegra, and designed to assist in 
the blockade and siège of that port by the rebels against the estab- 
lished govemment of the United States of Colombia. She belonged 
to Colente, one of the chief military leaders of the insurgents at 
Barranquilla. The legality of the seizure depended upon the answer 
to be given to the inquiry whether the cruise of the vessel under the 
commission of the insurgent leaders to assist in the so-called "block- 
ade of Cartanegra" was to be regarded, under the circumstances of 
the case, as lawful warfare or piratical. The conclusion of the court 
was "that the liability of the vessel to seizure as piratical turns 
whoUy upon the question whether the insurgents had or had not 
obtained any previous récognition of belligerent rights, either from 
their own govemment or from the political or executive department 
of any other nation; and that, in the absence of récognition by any 
govemment whatever, the tribunals of other nations must hold such 
expéditions as this to be technically piratical." 

Why? Because in such a case it necessarily foUows, as the court 
said, "that, in the absence of récognition by any govemment of their 
belligerent rights, insurgents that send out vessels of war are, in 
légal contemplation, merely combinations of private persons engaged 
in unlawful déprédations on the high seas ; that they are civilly and 
criminally responsible in the tribunals for ail their acts of violence; 
that in blockading ports which ail nations are entitled to enter they 
attack the rights of ail mankind, and menace with destruction the 
lives and property of ail who resist their unlawful acts; that such 
acts are, therefore, piratical, and entitle the ships and tribunals of 
every nation whose interests are attacked or menaced to suppress, 
at their discrétion, such unauthorized warfare by the seizure and 
confiscation of the vessels engaged in it." There is no foundation 
for the application of such principles to a case like this, where the 
aUeged offending ship was not a war vessel, and had doue no act 
connected with her voyage that indicated that she had attacked, or 
intended to attack, any nation, or anybody, upon the high seas or 
on land, or to engage in any warfare of any kind. 
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The argument of counsel for tlie United States în the Alabama 
Case, (3 Geneva Arbitration, 8, 9,) which is relied upon and quoted 
at length. in tlie brief of tbe attorney gênerai, had référence to the 
facts of that case. Tlie Alabama was fltted ont and armed in Brit- 
isb territory, with. intent to go on a cruise, and commit bostilities 
against the subjects, citizens, and property of a friendly nation. 
Moreover, that case was tried upon three rules, which were agreed 
upon between the two countries, England at the time dcnying that 
the rules correctly stated the law of nations, but consenting to be 
bound by them in that particular case. Dr. Wharton, in his notes 
to a chapter on "Breach of Neutrality," which was to the effect 
"that it is no breach of neutrality for the subjects of a neutral 
State to fumish to a belligerent munitions of war," (2 TVTiart. Crim. 
Law, § 1903,) said: 

"It may be said that the three rules adopted by the treaty of Washmgton 
for the guidance of the Alabama arbitrators modify the conclusions of the 
text. Thosc rules are considered at large in the discussion of this topic by 
Mr. W. B. Lawrence, wîth which this chapter closes. So far as concerna 
the particular point in the text, it may be mahitained that the conclusions 
of hiternational law in this respect are not efCected by the 'three rules,' for 
the foUowing reasons: (1) Thèse rules are only to be binding as rules of 
international law if accepted by the leading powers, which they hâve not 
been. (2) They are not binding as permanent and absolute rules on England 
and tho United States, (a) because neither England nor the United States 
hâve ever considered them to be so binding; and (b) because by the treaty 
that proposed them, as temporary rules of action, for guidance of a spécial 
and exceptional court, their permanent adoption is dépendent upon their 
communication to the great European powers, which communication bas 
never been made. This position is taken by Mr. Fish in his letters to Sir Ed. 
ThomtoD, of May 8 and September 18, 1876, as communicated by Président 
Hayes in his message to the senate, of January 13, 1879; and there is no dis- 
sent of the British govemment recorded." 

In the notes referred to, written by Mr. W. B. Lawrence, it is 
said: 

"Tlie condition of belligerency would be Infinitely préférable to that of 
neutrality, as defined by the conférence of Goncva; and the due diligence 
prepcribed would compel the United States, whencver they were neutrals, 
to maintain a naval police compétent to cope with any boUlgerent forces 
throughout the whole <!Xtent of our coasts, both on the Atlantic and Pacific. 
By th3 répudiation of tlie three rules by thoir authors we are remitted to lawa 
of neutrality as understood before the attempt to defme neutral oblisatioua 
by municipal or oonventional laws." 2 Whart. Crim. Law, § 1908, p. C04. 

In The City of Mexico, supra, there were two libels, — one for prize, 
which was dismissed, because the évidence offered failed to sustain 
it; the other was for the forfeiture of the ship for a violation of a 
municipal statute embodied in section 5283, Eev. St. In the course 
of the opinion it is said: 

"It is tnie that vessels may frequently be engaged in transporting troops 
as pasHeiJgers, and war material as frelght, without themselves having any 
connection with the actual bostilities contemplated, so that their voyages 
in no way partake of the nature of liostile acts, nor they be liable to be 
charged with the commission of hostîlities." 

There was testimony given by a number of the crew that "they 
were going to Honduras, and were to fight." The décision in the 
case turned upon the conclusions of the facts by the court "that 
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acts cf hostility were contemplated and intended at the time of 
furnishing and fitting out the City of Mexico, in wMch she was to 
take an active part, and that it was intended that she should re- 
ceive arms and ammunition, and, in the language of the statutes, 
she should commit hostilities." And it was upon this conclusion 
that the decree of forfeiture was entered. 

The case of U. S. v. 214 Boxes, 20 Fed. Eep. 50, was dépendent 
upon the facts presented in The City of Mexico. The case of 
Tlie Mary N. Hogan, 18 Fed. Rep. 529, was similar in its facts. The 
Mary N. Hogan was not a war vessel, but there was testimony 
upon the part of the crew that "they were going to âght Hayti, 
and would take in arms on the way." The testimony was of such 
a character as to show to the satisfaction of the court that she 
was intended to be used for "such hostile démonstrations as she 
was fit to make against the defenseless ports of the coast." 

It will thus be seen that the cases relied upon are clearly dis- 
tinguishable from the case of the Itata. It is true that in this case 
there were criminating circumstances sufflcient to arouse suspi- 
cion as to a hostile intent on the part of the Itata. The sending 
of the war ship Esmeralda as a convoy for a part of the way, the 
Itata being under the command of a captain of the navy, with sol- 
diers, cannon, and muskets on board; the concealment of the can- 
non ; the change of dress of a part of the crew ; the f ailure to give 
the bond required by law; the circuitous methods adopted to take 
the arms and. ammunition from the schooner Eobert and Minnie, — 
are ail proper circumstances to be considered, and wei'e perhaps 
Bufficient to cast the burden of proof upon the Itata to establish 
lier- iinirK'(>Tiee by shovring, as she did, that, notwithstanding thèse 
suspicions and criminating circumstances, she was not a war ves- 
sel; that she had done nothing, and did not in tend to do anything, 
contrary to the provisions of section 5283; that she was not iitted 
out or armed, or attempted to be iitted out or armed, or procured 
to be fitled out or armed or furnished, with intent that she should 
be employed "in the service of any foreign prince or state, or any 
colony, district, or people, to cruise or commit hostilities against 
the subjects, citizens, or property of any foreign prince or state, 
or of any colony, district, or people, with whom the United States 
were at peace." 

The case of The Florida, 4 Ben. 452, was a libel against the ves- 
sel for an alleged forfeiture claimed to hâve been incurred by a 
violation of section 5283 of the Revised Statutes, and in its facts 
bears a doser analogy to the facts of this case than any of the 
otlier cases to which our attention has been called. The court 
said: 

•Admittinj,' that pci'sous acting as agents of the însurrectlonary party In 
Ciili.'i. wfro tho real owncrs of the vessol and her cargo of arms and munitions 
of war. and that tho transaction of the borrov.'ing, by Darr from Castillo, of 
the money wherewith the vessel and her cargo were purchased, was a sham, 
and that tlio ^-cssel was to proceed with her cargo to Vera Cruz, and there 
the vessel and cargo were to be transferred by Darr, their nominal 0A\uer, 
to persons acting for the Insiirrectionary party in Cuba, and that thence thfe 
vessel was to take tli(! cargo to some point off the coast of Cuba, and land 
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It on the shore by the use of rafts made out of the lumber on board, towed 
by thii steam launch on board, through shallow water, to the shore, and that 
Darr and such real owners ol the vessel and cargo had intent to do ail thia 
In fitting out the vessel, and putting her cargo on board, still a violation of 
fhe third section of the act of 1818 is not thereby made out. A vessel fitted 
out with intent to do this Is not fitted out with intent to cruise or commit 
liostilities, within the sensé of that section. * * • There is no satlsfactory 
évidence that the vessel was fumished or fltted out or armed, or attempted 
to be fumished or fltted out or armed, with intent that she should be em- 
ployed to cruiso or commit hostillties in the sensé of the third section of the 
act, in the service of the insurrectionary party in Cuba, against the govern- 
ment of Spain. There Is no évidence that she was Intended to do anythlng 
mon- thân transport hei cargo to the coast of Cuba, and cause It to be landed 
there on rafts, by the aid of the steam launch on board. To do this was no 
violation of the iliird section of the act, whlch is the one on whlch the libel 
is fouuded." 

Having reached the conclusion that the évidence in this case 
is not sufflcient to justify a decree of forfeiture against the Itata, 
it is unnecessary to discuss the effect of the subséquent récogni- 
tion by the United States of the provisional govemment as the 
lawful government of Chile, and upon that question we express 
no opinion. 

The judgment of the district court, in both cases, is aiSnaed. 

HAIlŒORD, District Judge, (concurring.) The importance of thia 
case seems to me to furnish a suificient excuse for the âliug of in- 
dividual opinions by the judges before whom it was argued in this 
court. I consider the seizure of the Itata upon the charges set 
forth in the libel of information in this case to hâve been justiflable. 
The circumstances connected with her coming to the port of San 
Diego, and clandestine departure therefrom, were not only sulK- 
cient to create suspicion, but gave the appearance of an unlawful 
purpose to be accomplished by use of said vessel, from which 
there might be resulting complications between our government 
and the republic of Chile. The duty of preventing insurgents and 
belligerents from using the seaports of this country as places for 
the fitting out of armed vessels to be employed in acts of hostility 
towards other countries, requires the national authorities to act 
with promptness and vigor whenever actions or movements of 
persons or vessels afford reasonable grounds for supposing that a 
violation of the neutrality laws of the United States is about to be 
attempted; and the authorities are justifled in acting upon ap- 
pearances. But, the case having been submitted to the test of 
judicial iuquiry, the court is ealled upon to deal with realities, and 
not appearances, and to décide according to the facts as developed 
and shown by the évidence. Forfeiture of the vessel under section 
5283, Rev. St. U. S., cannot be decreed unless the government lias 
established by proof the existence of ail the facts as to acts and 
intents essential to bring the case within the purview of the 
statxite. 

While the case is founded upon a municipal law, it requires 
considération of international relations and comity. The purpose 
of the statute is to niaintain peace between other countries and 
ours on terms of fairness and justice by prohibiting the prépara- 
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tîon within this country of hostile expéditions against other na- 
tions. Section 5283, Rev. St., does not malîe the fltting ont and 
arming of a vessel at a port of the United States unlawful unless 
it be coupled with specifled intenta or purposes, one of which ia 
that the vessel, after being so fitted ont and armed, "shall be em- 
ployed * * • to cruise or commit hostilities against the sub- 
jects, citizens, or property of" a foreign prince, state, colony, dis- 
trict, or people. The libel of information in this case charges 
that certain persons did unlawfully fit ont and arm the Itata with 
intent that she should be employed to cruise and commit hostili- 
ties against the republic of Chile. On this point there is an issue, 
and a finding of the truth of the charge is indispensable to a suffl- 
cient basis for a lawful decree in favor of the United States. It 
is a strange anomaly of the case that this issue is made by the 
republic of Chile. The acts whereby the vessel has become for- 
feited, as the libel of information allèges, if criminnl ac ail, are 
so because designed to do harm to the government of Chile; snd 
in the very suit in which it is sought to hâve the forfeitiire ad- 
judged for said cause that government has intervened, claiming 
a right of property in the vessel, and by its answer has assuminl 
responsibility for the acts alleged to be criminal, and avows tliat 
ail the persons who participated in said acts, instead of being 
enemies, are and were its faithful defenders. The bond eiven for 
the release of the vessel which is now held in place of tlie vessel 
was given in its behalf, so that the penalty in cas3 of a decree 
in favor of the United States must fall upon an independent na- 
tion, and that nation the one for the sake of whose friendship our 
government has taken the pains to arrest the Itata and now prose- 
cute this case. 

It is said that the case should be determined accordiug to the 
facts existing at the time of the occurrences, and that, if the Itata 
was then in the hands of insurgents, whose purpose was to employ 
her as a transport in making war upon the established government 
of Chile, acts of the insurgent forces in violation of a statute of 
the United States do not become purged of criminality by the sub- 
séquent success of the insurrectionary enterprise. It is «nneces- 
sary to admit or controvert the soundness of this proposition, be- 
cause it does not fit the facts of the case. It is not applicable, 
for the reason that the Congressional party, instead of being an 
organization of rebels against the government of (vbile, was in 
fact composed of and controUed by the législative branch of the 
national government, and was supported by a couHiderable part 
of its miÙtary and naval forces. The object of the Congressional 
party was not révolution, but the préservation of the goveriinnuit 
by deposing Président Balmaceda for maladministratiou of Jiia 
office. Balmaceda was not the government. He was merely the 
highest officer and head of the government. The struggle, there- 
fore, was not between the government and a faction, but between 
the différent departments of the government. While it contlimed 
the condition of affairs in Chile was similar to what might hâve 
been brought about in the United States if a sufficieut number 
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of senators had voted for the impeachment of Président Andrew 
Johnson, and the vote had been followed by an attempt on !iis i«irt 
to forcibly resist removal from office. The right to détermine 
flnally every question involved in that struggle belonged to 1he 
people of Chile, and their décision must be accepted everywliere 
as conclusive. It is now an historieal fact that the Congvessional 
party, in whose service the Itata was employed, représente'! Ihe 
will and sovereignity of the Chilean people. This court is hound, 
in deciding the case, to talœ notice of the important facts of 
historj-. We cannot be expected to attempt a retrial of the ques- 
tion of right or wrong in what the people in Chile hâve done for 
themselves. 

By the foregoing considérations I hâve been led to the conclusion 
that the accusation against the Itata has not been sustained. The 
contrary is established, and I think that the décision of this court 
affirming the judgment of dismissal rendered by the district court 
ought to be placed upon the ground that the vessel was not in- 
tended for service against the republic of Chile. 



BOWiaNG et al V. THEBAUD et al. 
(Circuit Coui-t of Appeals, Second Circuit. December 6, 1802.) 

No. 2. 

1. ShIPPING — WARRANTT of SEAWOKTniNESS— ChAHTER STirULATION. 

Tlie implied warranty of seawortliiness extends to tlie time when the 
vessel actually brealis ground for the voyage, and not merely to the time 
when she hegins to take in cargo; aiid this implied warranty is not in any 
way varied by an express wari'anty in the charter that the vessel sliall 
be staunch, stroug, etc., "for such voyage," namely, the contompLated 
voyage "from New York to Progreso, [Mexico,] and bacli again to New 
York or Boston;" nor is it varied by a further stipulation that, if the 
vessel shall be recpiiri^d to go from one dock to anoUier while loading 
the charterers shall pay towago. Ilence there was a breach of the war- 
ranty where the vessel was pierced by an unknown obstruction while re- 
ceiving cargo at a dock to whicli she had been removed, and the owners 
were solely liable for a resulting injury to part of the cai'go, and there 
was no case for a gimeral average. 

2. Same — Exceptions in CifAKTER Paiity. 

ïlie exception în a charter party as to dangers of seas and navigation 
is not applicable to a hidden (langer wliich, by injuring the vessel at her 
receiving dock, works a breach of the warranty of seaworthiness. 

8. Samb— General Average Bond — Construction. 

A vessel was injured at her docli at New York while loading, and one 
of lier compartments was flooded. She was dockod and repairoil without 
uidoading, the owners of the cargo giving a bond, whoreby, after rociting 
that ccrtîiin expenses were Incurred theroby, they covcnanted to pay tli,; 
"loss aud damage aforesaid, and such other incidental expenses thcreon 
as shall be made to appear to be due from us as owners, consignées, or 
shippers of cargo, « * * according to our interost thv^rcin, or responsi- 
bility therefor;" and that "sucli losses and expenses be stated and ap- 
portioned in accordanco with the established usages and lawa of this state 
m similar cases." HiUl, that this bond merely covcred any possible lia- 
bility of the obligera for a gênerai average contribution, and, there bcing 
no case for gênerai average, there was no liabiiity in the bond. 
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Appeal from the Circuit Court of the United States for the Soutli- 
ern District of New Yorli. 

In Admiralty. Libel by Tliomas B. Bowring and Nicholas S. 
Btabb against Edward V. Tliebaud, Paul L. Tliebaud, Dolphin E. 
Tliebaud, and Franlc E. Tliebaud to recover an assessment on a gen- 
(;ral average bond. In the district court a decree was entered for 
i-espondents, (42 Fed. Eei). 795,) which was aiïirmed on appeal to 
the circuit court. Libelants appeal. Afflrmed 

Convers & Kirlin, for appellants. 
Carter & Ledyard, for appellees. 

Before WALLACE, SHIPMAN", and LACOJIBE, Circuit Judges. 

WALLACE, Circuit Judge. The libel in this cause is founded 
on a bond executed to the libelants by the respondents under the 
foUowing circumstances : On the 29th day of June, 1885, pursuant 
to a proposition in writing, made by the respondents to the libelants 
to charter of the libelants the steamship Thorn Holme, then lying 
at Watson's stores, in the port of New York, "for a voyage from New- 
York to Progreso, [Mexico,] and back to New York or Boston," a 
charter party was executed between the parties. By its terms 
the libelants "agrée in the freighting and chartering of the whole 
of the said vessel (with the exception of the cabin and bunkers and 
necessary room for the crew, and storage of provisions, sails, and 
cables) unto said party of the second part for the voyage from New 
York to Progreso, Mexico, and back from Progreso to New York or 
Boston; the vessel to take such cargo to and from the dock at 
Progreso, as practicable, on the terms foUowing: Tlie said vessel 
shall be tight, staunch, and strong, and every way fitted for such 
a voyage, and receive on board during the aforesaid voyage the mar- 
chandise hereinafter mentioned." The instrument then describes 
the cargo to be carried, the sum to be paid for the use of the vessel, 
and provides for varions détails to which référence is unnecessary. 
It then proceeds as follows: "It is agreed that the lay days for 
loading the vessel shall be as follows: * • * Por each day's dé- 
tention by the fault of the said party of the second part, 35 sterling 
per day, day by day, shall be paid by the said party of the second 
j)art to the said party of the flrst part. The cargo or cargoes to 
be received and delivered alongside within reach of the vessel's 
tackles. Vessel to haul once to New York to such loading berth 
as charterers may designate, and, if again required to move, char- 
terers to pay towage; and to discharge homeward cargo at such 
berth as charterers may designate; vessel to employ charterers' 
stevedore loading at New York. The danger of the seas and navi- 
gation of every nature and kind always mutuaUy excepted." July 
;{, 1885, pursuant to directions from the charterers, the vessel was 
hauled from Watson's stores to Union stores, near by in the harbor, 
and began to load a cargo. After the greater part of the cargo 
had been taken on board, and on July 10 th, it was discovered that, 
the vessel was leaking badly in the fore peak, owing, as subsequently 
appeared, to a hole in the bow, made by some unknown cause while 
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she was lying at Union stores. Tlie fore peak was separated Irom 
the rest of the vessel by a collision bulkhead. Attempts to free 
the vessel by pumping having failed, the sluiceway into tbe fore 
peak was closed, and the water was thus confined within the fore 
peak. Surveys upon the vessel were thereupon held, and the mas- 
ter, pursuant to the recommendations of the surveys, decided that 
it was necessary to put the vessel on the dry dock. After consul- 
tation with the underwriters, and in order to save expense, he con- 
cluded to dock her with the cargo on board. Kepairs were made 
by rlveting a patch over the hole, and on the 18th of July the loading 
was completed, and the vessel was ready to sail upon her voyage. 
On that day the bond in suit was executed. The instniment, after 
reciting the accident to the vessel, and her having been docked with 
the cargo in her, by which means losses and expenses had been 
incurred, contained a covenant by the respondents to the libelants 
to pay "the loss and damage aforesaid, and such other incidental 
expenses thereon as shall be made to appear to be due from us as 
owners, consignées, or shippers of cargo, • » * according to 
our interest therein, or responsibility therefor," and that "such losses 
and expenses be stated and apportioned in accordance with the es- 
tablished usages and laws of this state in simUar cases, by Jacob 
R. Telfair, or other compétent adjusters of marine losses." Subse- 
quently an adjustment was made under Mr. Telfair's direction, by 
which the cargo was assessed, for gênerai average, $816.05. By 
the libel this sum is claimed to be due from the respondents as a 
gênerai average charge. 

We are of the opinion that this cause does not présent any ground 
for an average contribution from the respondents, because it was 
obligatory on the libelants, under the covenant for seaworthiness, 
to hâve the vessel in proper condition for her voyage at the time 
of breaking ground. The shipowner in every contract of affreight- 
ment impliedly engages with the shipper of goods that his ship on 
the commencement of her voyage is seaworthy for that voyage, and 
supi>lied with a compétent crew. The doctrine is stated in Car- 
ver, Carriage by Sea, (2d Ed.) § 21, as foUows: 

"The Wfirranty of seaworthiness for a voyage nrast be satisfied at the timo 
of sailing with the cargo. It Is not sufflcient tliat the ship was fit for tlic 
voyage while the cargo was being taken in, if she became unfit before she 
startod. The warranty in tnith ai^pears to be a double one, viz. that the 
ship shall be fit to recelve the cargo when receiving it, and shall be fit to sail 
at the time of sailing." 

As stated by Lord Mansfleld in Bermon v. Woodbridge, 2 Doug. 
781, 788, the warranty is that the ship shall be seaworthy "when 
she first sails on the voyage." The question whether such a war- 
ranty is satisfied if the vessel is seaworthy at the time of being 
laden, but not at the time of breaking ground for her voyage, has 
been considered in several adjudged cases. In Purvis v. Tunno, 
2 Bay, 492, the défendants had chartered a brig for a voyage from 
Charieston to Cowes and a market. After part of the cargo had 
been put on board of her, and while she lay at the wharf, she ground- 
ed, and thereby started some of her planks, and became so leaky 
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that the cargo had to be landed, and she was then put into the 
hands of a ship carpenter for repairs. The freighters, conceiving 
that they had a right to abandon their contract, and were not 
obliged to wait until she was repaired, chartered another vessel, 
and sent the cargo forward. In a suit upon the contract of af- 
freightment it "was contended for the plaintiff that the défendant 
should hâve waited a reasonable time until the ship was repaired, 
and for the défendants it was contended that it was obligatory on 
the part of the owners, not only that the ship should be lit for sea 
before any part of the cargo was put on board, but also that she 
should be in like good order until she broke ground to proceed on 
her voyage, and that they were not obliged to wait until the ship 
was again made seaworthy, and lose the chance of procuring another 
vessel without delay to send on their merchandise. The court sus- 
tained the position of the défendants. In Cohn v. Davidson, 2 Q. 
B. Div. 455, in the opinion the discussion turned upon the point 
at which the warranty of seaworthiness on the part of the vessel 
was fulfllled, it being contended by the défendant that she was sea- 
worthy when she commenoed taking in cargo, and must hâve received 
damage in the course of loading, and that such seaworthiness satis- 
fied the warranty. On the other side, it was contended that the 
warranty of seaworthiness on the part of the vessel continues in 
full force up to the time of sailing or brealdng ground for her voy- 
age. The latter view was adopted by the court. Mr. Justice Meld 
said: 

"Seaworthiness is well understood to mean that measure of fitness which 
the particulur voyage or particular stage of the voyage requires. A vessel 
seawortliy for port, and even for loading in port, may be, without breach of 
warranty, whilst in port, unseaworthy for the voyage, (Annen v. Woodman, 
3 Tannt. 209;) but if she put to sea in that state the warranty is broken. 
Now, the degree of seaworthiness which the merchant requires is seaworthi- 
ness for the voyage; and surely the most natural period at which the war- 
ranty is to attach is tliat at which the périls are to be encountered which the 
ship is to be worthy to meet." 

In the case of The Eugène Vesta, 28 Fed. Eep. 762, decided by the 
présent Mr. Justice Brown of the suprême court, the court said: 

"ïhere can be no doubt that there is an implied warranty on the part of 
the carrier that his vessel shall be seaworthy, not only when she begins 
to take cargo on board, but when slie breaks ground for the voyage. The 
theory of the law is that the imiilled warranty of seaworthiness shall pro- 
tect the owner of the cargo until his policy of insuranee commences to run; 
and, as it is well settled that the risk under the policy attaches only from 
the time the vessel breaks ground, this is fixed as the point up to which the 
warranty of seaworthiness extends." 

Although in the présent charter party there is an express war- 
ranty of seaworthiness, it is silent as to the time when the war- 
ranty is to attach or to be satisâed. The statement is that the 
vessel shall be staunch, strong, etc., "for such a voyage," and the only 
voyage mentioned in the instrument is "from New York to Progreso, 
and back again to New York or Boston." The warranty does not 
qualify in the slightest degree the ordinary obligation of the ship- 
owner under an implied warranty of seaworthiness. Although the 
contract contemplâtes the hauling of the ship from one part of the 
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Iiarbor in New York to another, for tlie purpose of enabling her to 
be loaded, there is nothing in it to mark tbat circumstance as any- 
thing beyond a preliminary to tlie commencement of the voyage. 
Tlie provision for it is incidental to matters of demurrage and ex- 
pense of towage. It is preposterous to suppose tliat tlie parties 
intended that tbe warranty sliould extend only to tlie fitness of the 
vessel to proceed from one point to another in tlie harbor of New 
York. The warranty that the vessel is tight and fit for the omploy- 
ment for which she is ofEered — that is, for the contemplated voyage 
ou which she is to cairi-y cargo — is the very foundation and sub- 
stratum of the contract of charter. The exception in a charter 
party as to dangers of the seas and navigation is not applicable to 
the perUs and dangers which arise from the breach of the ship- 
owner's obligation. Ang. Carr. §§ 166, 226. Consequently it does 
not apply to the warranty of seaworthiness. Undoubtedly, in 
cases where, under the language of the charter party, the warranty 
is satisâed if the vessel is seaworthy at the commencement of a 
voyage preliminary to her being laden, the shipowner is relieved 
by the exception from liability for any péril of the seas or naviga- 
tion which are subsequently encountered without fault or négli- 
gence on his part. Bruce v. Nicolopulo, 11 Exch. 129; Barker v. 
McAndrew, 18 G. B. (N. S.) 759; The Carron Park, 15 Prob. Div. 203. 
In Crow V. Falk, 8 Adol. & K CM. S.) 467, the charter party con- 
tained the usual récital that the ship was tlght, etc., and pro^dded 
that she should load a cargo at Liverpool, where she was then lying, 
and proceed to Stettin, and deliver it It contained the usual ex- 
ception of restraint of princes and rulers, and of the dangers of the 
sea and navigation. The court held that the exception was only 
applicable to the time after the commencement of the voyage from 
Liverpool. Although the correctness of this décision was ques- 
tioned by Pollock, G. B., in Bruce v. Nicolopulo, 24 Law J. Exch. 
321, it was approved by Cockburn, G. J., in Valente v. Gibbs, 6 G. B. 
(N. a.) 270. In ail thèse adjudications the question was as to the 
meaning of the contract of the parties. This must be decided in 
each case by applying the rules of interprétation to the contract 
in hand. 

There is nothing in the language of the bond which imposes upon 
the respondents the responsibilily for any loss which is not the sub- 
ject of an average contribution. The provision that the losses 
and expenses are to be stated and apportioned in accordance with 
the established usage and laws of this state in similar cases refers 
only to the mode of Computing the amount to be paid in case any 
payment shall be made to appear to be due from the respondents. 
The libel, in stating the agreement between the parties, states it 
according to its real ténor and effect, as one whereby the respond- 
ents agreed to pay their ratable share of the losses and expenses, 
"provided it be made to appear that a gênerai average charge would 
be due from the cargo if it had been first discharged and stored to 
enable said repairs to be made." 

We conclude, therefore, that the complainants were solely respon- 
aible for ail the losses and expenses incident to repairing and dock- 
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ing thé vessel, because thèse accrued by reason of h^r unseawortiiy 
condition before slie was ready to sail. Having reached this con- 
clusion, it is not necessary to décide wbetlier, because ttie cargo it- 
self was not in any péril, there was a proper case for gênerai aver- 
âge. The decree appealed from is aifirmed. 



SMITH V. NEW YORK GRANITE PAVING BLOCK 00. 

(District Court, S. D. New York. March 26, 1S92.) 

Dbmuhrage— Consignee's Failube to Furnish Berth — Bill of Lading. 

The bîU of lading imdcr wWch a vessel carried a cargo of paving stones 
nrovided "that forty-oight houra after arrivai at the port named in tUo 
ftill of lading, and notice ttiereof to tlie consignées named, there shall be 
allowed for recoivkig such carço one day for evcry seventy-five tons 
ihereof, after which the cargo shall pay demuiTage," etc. The vessel duly 
reported on July 24th, but the consignées did not give her a berth until 
Angust 7th. On suit brought to recover demurrage for that period, 
respondent claimed that there was no obligation on it to find the vessel 
a berth. licld that, while It is the ship's business to flnd a bertii In the 
absence of any custom or évidence to the contrary, the cireumstances of 
tliis case, and the constniction evidently given to the bill of lading by 
botli parties, showed that consiignees were expected to furnish the berttu 
Libelaut was therefore held entitled to recover. 

In Admiralty. Libel by James H. Smith against the New York 
Granité Paving Block Company for demurrage. Decree for libel- 
ant. Afûrmed in 56 Fed. Eep. 527. 

Owen, Gray & Sturges, for libelaut. 
Harriman & Fessenden, for respondent. 

BEGWT^, District Judge. The respondents were consignées of 
400 tons of paving stones. By the "Stone BUl of Lading" adopted 
in this case it was provided "that 48 hours after the arrivai at the 
port named in the bill of lading, and notice thereof to the consign- 
ées named, there shall be allowed for receiving such cargo one day 
for every 75 tons thereof, after which the cargo shall pay demurrage 
at the rate of 6 cts. per ton a day,'' etc. 

The m aster of the vessel duly reported at New York on the 24th 
day of July, 1891. There being no vacant "berth where the respond- 
ents were accustomed to receive paving stones, the schooner waited 
until the morning of August 7th, wlien the respondents gave her a 
berth. Demurrage is claimed for this delay. The respondents 
contend that the bill of lading imposed no duty upon them to flnd 
the vessel a berth, and that their only obligation was to receive, 
that is, to take away, 75 tons a day after the ship had found a berth 
and commenced the discharge. The schooner was bound by the 
bill of lading to pay the expense of unloading the stones. 

In the absence of any custom or évidence to the contrary, it is, 
no doubt, the ship's business to flnd a berth in the port of discharge. 
There is hère no proof of custom ; and the évidence upon which the 
cause has been submitted is so meager as respects the ship's duty, 
or the understanding of the parties, that I find some embarrassinent 
in arriving at a décision. In a port so extensive as the port of 
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New York, however, it is scarcely possible that in the transporta- 
tion of so common a cargo as paving stones there should not be 
some custom, or previous practice having the force of custom, whicb 
détermines the duty of the vessel as regards the place of unloading, 
and her right or obligation to ûnd her own berth ad libitum. Con- 
sidering the very greatly increased expense to the consignées of 
carting paving stones to the points where they are to be iised, if the 
ship coiild unload wherever she might fmd a berth along the 15 
or 20 miles of wharf line within tlie port around the island of 
New York, or on the opposite shore, it is not crédible that this busi- 
ness has in fact been conducted in that way; because that would 
be unreasonable, and contrary to the well-known usages as regards 
other heavy cargoes of comparatively small value. In such a case, 
therefore, slight indications in the testùnony, in the absence of 
anything to the contrary, ought to be held sufflcient évidence to 
show the reasonable intention of the parties, namely, that the con- 
signées of such a cargo were to hâve the right to receive it where 
economy and their own convenience should make it necessary that 
they should receive it, viz. at a wharf designated by themselves, 
with the corresponding duty on the part of the vessel to conform 
to their requirements. 

In the présent case the interviews between the master and the 
consignées seem to me to présuppose and to imply that the vessel 
was to go, of course, to a berth to be designated by the consignées. 
When the master reported, there was no intimation to him that 
he was to seek a berth of his own. On the contrary, he was to 
receive notice from the consignées when a berth was ready. When 
it was ready, he was so notified, and went to the designated berth 
and discharged accordingly. The implication from ail this is, that 
the master was to wait till there was a berth to be had at one of 
the respondent's usual places of receiving paving stones. 

The language of the bill of lading, moreover, which was a stand- 
ard form expressly adopted for the purpose of regulating the dis- 
charge, is that there "shall be allowed for receiving such cargo, 
48 hours after reporting arrivai, one day for every 75 tons," etc. 
It is not an unreasonable or unnatural interprétation of the intent 
of this clause, having référence to the nature of the cargo and 
the necessary convenience and economy of the consignées, to con- 
strue it as meaning that the consignées were to hâve the control 
of the ship as respects the time and place of discharging, and at 
such a berth as they might designate; subject only to the payment 
of demurrage if the stipulated time allowed therefor was extended. 
The évidence, slight as it is, is sufficient to show that both parties 
acted upon that construction; and as that construction is a reason- 
able one, it should be sustained. District of Columbia v. Gallaher, 
124 U. S. 505, 8 Sup. Ct. Eep. 585. Decree for the libelant, with a 
référence to ascertain the amount, if not agreed upon. 
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SMITH V. NEW YORK & MAINE GRANITE PAVING BLOCK CO. 
(Circuit Court of Appeals, Second Circuit. June 15, 1893.) 

SHIPPING— DkMURKAGB— COKSTKDCTION OF BiLL OP LaDING. 

A bill of lading provided tliat "48 hours after arrivai in port, and notice 
thereof to the consignée, there shaU be aUowed for receiving cargo at 
the rate of oue day for every 75 tons thereof, after wliich the cargo 
con.signee shall pay demurrage at the rate of six cents per ton." "After 
arrivai and notice as aforesaid and the expiration of said 48 hours, said 
vessel shall hâve precedence in discharging over ail vessels arrîvmg, or 
giving notice, after her arrivai; and for any violation of this provision 
she shall be compensated In demurrage," etc. Helé, that the consignée 
has control of the sliip hereunder as regairds time and place of discharge, 
and is liable in demurrage for delay tleyond the stipuLated time on ac- 
count of his failure to provide her a berth. 56 Fed. Rep. 525, aiHrmed. 

Appeal from the District Court of tlie United Statea for the 
Southern District of New York. 

In Admiralty. Thia was a libel by James N. Smith against 
the New York & Maine Granité Paving Block Company for de- 
murrage. There was a decree for libelant, (56 Fed. Kep. 525,) and 
respondent appeals. Afflrmed. 

Geo. F. Harriman, for appellant. 
Edward L. Owen, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE OUEIAM. This is an appeal from the decree of the dis- 
trict court, southem district of New York, awarding libelant dam- 
ages by reason of the détention of the schooner Eachel Seaman 
in the discharge of her cargo in the port of New York. The 
schooner brought a cargo of 400 tons of paving stones to this port, 
arriving on the evening of July 23, 1891, and reporting to the 
consignée on the following day. She did not, however, obtain a 
berth until August Ist, completing her discharge within six days 
thereafter. The only question in the case is whether, under the 
bill of lading, which is in a peculiar form known as the "New 
Stone Bill of Lading," the vessel or the consignée was to provide 
the berth. The court held that the consignée had the right to 
sélect the wharf at which she should discharge, and had control 
of the ship as respects time and place of discharge, subject only 
to the payment of demurrage if the stipulated time allowed was 
exceeded; that the consignée failed to provide a wharf within the 
time stipulated, and that for the delay thus caused he was bound 
to pay demurrage. 

In the absence of any custom or express contract, it is, no doubt, 
as the district judge found, the ship's business to find a berth in the 
port of discharge. The record is without proof of custom, and 
singulaxly barren of évidence calculated to throw light upon the 
somewhat obscure phraseology of this document, which constitutes 
the contract of the parties. In our opinion, however, there is 
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enough upon the face of thé Mil of lading to warrant tlie con- 
clusion reaclied by the district judge. After tke usual provisions 
as to shipment, delivery, and freigkt, the bill contains the foUowing 
clauses : 

"And 48 hours after the arrivai at the above-named port, and notice thereof 
to the consignée, there shall be allowed for receiving cargo at the rate of 
one day, Sundays and légal holidays excepted, for every seventy-five tons 
thereof, after which the cargo consignée or assignée shall pay demurrago 
at the rate of six cents per ton. * * * After arrivai and notice as afore- 
said, and the expiration of said 48 hours, said vessel shall hâve precedence 
in discharging over ail vessels arriving or giving notice after her arrivai; 
and for any violation of this provision she shall be compensatcd in demurrage, 
as if wliile delayed by such violation her discharge had procecded at the rate 
of one Imndred and fifty tons per day." 

The first of thèse clauses, if standing alone, would not indicate 
that the consignée was to control the discharge. Having given her 
48 hours' notice, and provided herself with a berth, the ship might 
insist upon discharge there at the rate of 75 tons per day. Thus the 
ship, and the ship only, could fix the time when lay days should 
begin, irrespective of the convenience of the consignee's business. 
But the latter clause indicates that such was not the intention 
of the parties., By a clear implication it provides that the ship 
shall not hâve precedence in discharging over any vessels "ar- 
riving or giving notice before her arrivai." This seems to con- 
template that she must take her turn with other vessels coming 
to the same consignée, and must to that extent aecommodate her 
time to the exigencies of his business. In the case at bar both 
master and consignée evidently understood that the ship was thus 
to wait her tum, presumably at a wharf of consignee's sélection; 
but in this case that is immaterial. Upon arrivai the master 
"asked if there was any chance for a berth," and the respondent 
promised to let his broker "know when there was," whieh eventu- 
ally he did. Being thus required to await his tum with other 
ships, of whose arrivai and notice to the consignée he knew nothing, 
the master was justifled in waiting for a berth till he was in- 
foiTued by the consignée that his tum had come. That the con- 
signée has failed to make any proof in the case of the fact (if it 
be a fact) that other ships were in ahead of the Bachel Seaman, 
thus excusing his delay in giving her prompt attention in turn, is 
his own oversight. Having failed to make such proof, he can- 
not avail of the excuse. 

The decree of the district court is aiïirmed, with interest and 
costs. 
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CRASWBLL V. BELANGER. 

(Circuit Court of Appeals, Nintii Circuit. May 8, 1893.) 

No. 75. 

1. Rbmoval of Causes — Diverse Citizenship — Record. 

Tlie complrtint originally flled in a causiî tliat was afterwards removed 
to tlie United States circuit court allcgcd ttiat plaintiiï was a résident 
of tlie State of Wasliingtoii, and défendant was a résident of Prince Bd- 
ward's island, in tlie dominlon of Canada, on certain dates tlierein men- 
tioned, ail of wliicli wero prier to the bringing of the action. The péti- 
tion for removal allegod tliat "sald suit is a controversy between plaintiff, 
a citizen of Washington, and this défendant, who is • * • a citizen of 
tho British empire," etc. Uelé, that it does not affirmatively appear that 
this diversity of citizenship existed at the time the action was commenced, 
and the circuit court had no jurisdiction. 

2. Samb — Appbal — Reversais— CosTs. 

As it appears that the improper removal in such case is solely the 
fault of the défendant In failing to state in his pétition the necessary 
jurisdictional facts, the reversai of the judgnient against him on a writ 
of error brought by him must be at his costs. 

In Error to the Circuit Court of tlie United States for the Korth- 
ern Division of the District of Washington. 

This was an action by Mary E. Bélanger against Eobert H. Cras- 
well for breach of marriage promise. There were verdict and judg- 
ment for plaintiff in the court below, and the défendant brings 
error. Judgment reversed. 

James Hamilton Lewis, for plaintiff in error. 
George W. Tyler, (Tyler, Hays & Tyler, on the brief,) for défend- 
ant in error. 

Before McKENNA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This action was commenced in the 
«uperior court of the state of Washington for the county of Jeffer- 
son on October 12, 1891, by the défendant in error, (plaintiff in 
the court below,) to recover damages for breach of promise of 
marriage. The plaintiff in error, (défendant in the court below,) 
before the time for answer expired, appeared and flled a pétition 
and bond for the removal of the case from the state court to the 
United States circuit court for the district of Washington, where- 
upon the state court made an order allowing the removal, and pro- 
ceeded no further in the case. The record from the state court was" 
flled in the United States circuit court on the 24th of March. 1892. 
No objection was ever made by either party as to the sufliciency 
of the record to authorize the removal of the case. The case was 
tried in the circuit court, and resulted in favor of the défendant in 
error. 

The plaintiff in error in this court, at whose instance the case 

was removed from the state court, now claims, for the flrst time, 

that the circuit court had no jurisdiction to hear or try the case. 

The question of jurisdiction is to be determined by the test of the 

v.56F.no.8— 34 
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sufficiency of the record to show th.e necessary diversity of the 
citizenship of the parties. Upon this point the complaint allèges 
"that défendant is, and at ail the times hereinafter stated was, a 
résident of Bloomfleld, Prince Edward's island, in the dominion of 
Canada, * * • and that the plaintiff is a résident of Port 
Townsend, in the state of Washington." The varions times alluded 
to in the complaint refer to certain dates in the years 1884, 1888, 
1890, and 1891. The pétition for removal states that "said suit is a 
controversy between the plaintiff, who is a citizen of the state 
of Washington, and this défendant, who is not a citizen of the 
state of Washington, and is a foreign citizen and subject; that is 
to say, a citizen of the British empire, and a subject of her Britan- 
nic majesty, Queen Victoria." It does not afQrmatively appear 
from thèse statements that at the time of the commencement of 
the action the plaintiff therein waa a citizen of the state of Wash- 
ington, or that the défendant therein was a citizen of the dominion 
of Canada. The record is silent as to the citizensliip of the par- 
ties at that time. This omission is fatal to the jurisdiction of the 
circuit court. The suprême court of the United States has re- 
peatedly and nniformly held: 

1. That In order to justify the removal of a cause from a state 
court to the national courts the necessary jurisdictional facts 
must affirmatively appear in the record of removal, that no pre- 
sumptions can be indulged in, in favor of the jurisdiction of the 
national courts, and that, where the jurisdiction of the national 
courts does not affirmatively appear in the record, the appellate 
court will on its own motion notice the defect. Kobertson v. Cease, 
97 U. S. 648; Turner V. Trust Co., 106 U. S. 554, 1 Sup. Ct. Rep. 
519; Eailway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct Rep. 510; Tim- 
mons V. Land Co., 139 U. S. 378, 11 Sup. Ct. Rep. 585. See, also. 
Téléphone Co. v. Eobinson, 48 Fed. Rep. 769, 1 C. 0. A. 91, and au- 
thorities post. 

2. That in order to authorize the removal of a cause, the diver- 
sity of the citizenship of the parties must be shown to exiat at the 
time of the commencement of the action, as well as at the time 
of the filing of the pétition for the removal. Gibson v. Bruce, 108 
U. S. 561, 2 Sup. Ct. Rep. 873; RaUway Co. v. Shirley, 111 U. S. 358, 
4 Sup. Ct. Rep. 472; Eailway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 
Rep. 510; Alœrs v. Aliers, 117 U. S. 197, 6 Sup. Ct. Rep. 669; Ste- 
vens V. INichols, 130 U. S. 230, 9 Sup. Ct. Rep. 518; Jackson v. Allen, 
132 U. S. 27, 10 Sup. Ct. Rep. 9; Graves v. Corbin, 132 U. S. 591, 10 
Sup. Ct. Rep. 196; La Confiance Compagnie v. Hall, 137 U. S. 61, 
11 Sup. Ct. Rep. 5. That an averment as to the résidence of the 
parties is not the équivalent of an averment of citizenship for the 
purpose of giving the national courts jurisdiction. Robertson v. 
Cease, 97 U. S. 648; Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. 
Ct. Rep. 193; Everhart v. Collège, 120 U. S. 223, 7 Sup. Ct Rep. 
555; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. Rep. 873. See, 
also. Téléphone Co. v. Robinson, (5th Circuit,) 1 C. C. A. 91, 2 U. S. 
App. 148, 48 Fed. Rep. 709; Tinsley v. Hoot, 3 C. C. A. G12, 53 Fed. 
Rep. 682. 
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8, That, where the record (as In this case) does not affirmatirely 
show that the circuit court of the United States had jurisdiction, 
the judgment will he reversed without any inquiry into the merits; 
but, where it appears (as it does hère) that the fault of the im- 
proper removal of the case rests solely with the plaintiiï in error 
in failing to state in his pétition for removal the necessary juris- 
dictional facts, the reversai must be at his costs. Railway Co. t. 
Swan, 111 U. S. 379, 4 Sup. Ct. Eep. 510; Hancock v. Holbrook, 
112 U. S. 229, 5 Sup. Ct. Eep. 115; Halsted v. Buster, 119 U. S. 341, 
7 Sup. Ct. Rep. 27C; Clay v. Collège, 120 U. S. 223, 7 Sup. Ct. Eep. 
555; Menard v. Goggan, 121 U. S. 25-3, 7 Sup. Ct. Rep. 873; Ste- 
vens V. Mchols, 130 U. S. 230, 9 Sup. Ct. Rep. 518; Graves v. Corbin, 
132 U. S. 590, 10 Sup. Ct. Rep. 196. 

Thèse authorities conclusively show that the state court had no 
authority to remove this case, and that the circuit court had no 
jurisdiction in the premises. The judgment of the circuit court 
is therefore reversed, with costs against the plaintiff in error, 
(défendant in the court below,) and this case is remanded, with 
directions to the circuit court to enter a judgment against him 
for the costs incurred in the circuit court, and in this court, and 
thereupon to remand the case to the state court from whence it 
came, 

O'CONNELL V. REED et aL 

(Circuit Court of Appeals, Eighth Circuit May 15, 1893.)' 

No. 210. 

1 Fkdbhaii Coukts— Pollowino State Pbacticb. 

The fédéral courts will conform the practiee, pleadlngg, and forms and 
modes of proceeding in civil causes in the circuit courts, as near as may 
be, to the statutes of the states in which they are held, and to the practiee 
of the courts in those states; but it is their right and duty to reject any 
subordinate provision of the state statutes, and any rule of practiee of 
the state courts, which, In their Judgment, will "unwisely incumber the 
skdministration of the law, or tend to defeat the ends of justice, In their 
trfbunals." 

2. Same— JuRismcTiONAii Amount — State Décisions. 

PlaintlfC sued out an attachment under Code Civil Proc. Kan. § 191, 
for a debt due, and another, against the same défendant, under section 
230, for a debt not due. Both claims grew out of the same running ac- 
count, and together exceeded $2,000. He brought suit In the United States 
circuit court for the whole amotmt. Défendant, having demurred, clted 
section 83 of the Code, allowlng a défendant to demur where causes of 
action were Improperly joined, and section 92, requiring separate péti- 
tions for each cause of action where the demurrer was sustained, and a 
décision of the suprême court of Kansas construing thèse provisions, and 
holding that It was a misjoinder to Include in one pétition a claim due, 
and one not due; and he aslced judgment on his demurrer in this case be- 
cause neitlier claim alone was withtn the jurisdiction of the court. Helé, 
that Rev. St U. S. § 914, which provides that the "practiee, pleadings, 
and forms and modes of proceeding In other than equlty and admiralty 
causes" in the fédéral courts "shall conform, as near as may bç" to 
those existlng In the courts of the states in which they are held, does not 
require those courts to foUow state décisions In matters which affect 
their jurisdiction, and as the amount In controversy In this case is withln 
the jmlsdlction of the court the demurrer will be overnile<i. 
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lu Error to tlie Circuit Court of tlie United States for the Dis- 
trict of Kansas. Afftrmed. 

B. P. Waggener, for plaintiff in error. 

W. H. Eossington, ((31iarles Blood Smitli and Everett J. Dallas, 
on the brief,) for défendants in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

SANBORN, Circuit Judge. On December 4, 1891, Simon Reed 
and Thomas Murdoch, the défendants in error and the plaintiffs 
below, who were citizens of Illinois, brought an action in the cir- 
cuit court for the district of Kansas against T. J. O'Connell, the 
plaintiff in error, who waa a citizen of Kansas, for 12,239.70, for 
goods sold and delivered. ïheir pétition contained two counts, — 
one for $338.71, then due, and the other for $1,900.99, not due. The 
défendant demurred to the pétition on the grounds (1) that the 
court had no jurisdiction of the défendant, or of the subject of the 
action; (2) that the plaintiffs had no légal capacity to sue; (3) that 
several causes of action were improperly united; and (4) that the 
pétition did not state facts sufîicient to constitute a cause of action. 
The demurrer was overruled, and this ruling is the supposed error 
complained of. Judginent was entered in favor of the plaintiffs, 
and the défendant brought this writ of error to reverse it. 

The only question presented by this record is whether two causes 
of action, — one for a debt due, and the other for a debt not due, — 
and both arising ont of the same running account for goods sold, 
were improperly united in this pétition. The Code of Civil Pro- 
cédure of the state of Kansas provides that in a civU action for 
the recovery of money the plaintiff, at or after the commencement 
of the action, may hâve an attachment against the property of the 
défendant on several grounds, one of which is, when the défendant 
"has assigned, removed, or disposed of, or is about to dispose of, his 
property, or a part thereof, with the intent to defraud, hinder, or 
delay bis creditors," (section 190,) and that an order of attachment 
shall be made by the clerk of the court in which the action is 
brought, when the proper afifidavit is flled, (section 191.) On the 
day this action was commenced the plaintiffs caused an order of 
attachment to be issued by the clerk, upon the grounds stated 
in the quotation marks above, on the debt of |338.71, that was due. 
The same Code provides that "where a debtor has sold, conveyed, 
or otherwise disposed of his property, with the fraudulent intent 
to cheat or defraud his creditors, or to hinder or delay them in 
the collection of their debts, or is about to make such sale or con- 
veyance or disposition of his property, with such fraudulent in- 
tent, or is about to remove his property, or a material part thereof, 
with the intent or to the effect of cheating or defrauding his cred- 
itors, or of hindering or delaying them in the collection of their 
debts, a créditer may bring an action on his claim before it is 
due, and hâve an attachment against the property of the debtor," 
(section 230;) that the attachment authorized by section 230 may 
be granted by the court or judge upon the filing of a proper afd- 
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dMvit, (section 231;) that in ail such actions an application for 
an attachment must be made; that the action shall be dismissed 
if the court or judge refuses to grant it, (section 282;) and that the 
plaintifï in such an action shall not hâve judgment on hls claim 
before it is due, but the proceedings upon the attachment may be 
conducted without delay, (section 235.) On the same day that this 
action was commenced the plaintiffs flled the proper affidavit, ob- 
tained from the judge an order for an attachment, and caused it to 
issue, on the claim of $1,900.99, that was not due. 

The Kansas Code also provides that "the plaintiif may unité 
several causes of action in the same pétition, ♦ * * where they 
aU arise out of either one of the following classes: First, the 
same transaction, or transactions connected with the same subject 
of action; second, contracts express or implied, * * *" (section 
83 ;) that the défendant may demur to the pétition when it appears 
«n its face that several causes of action are improperly joined, 
(section 89 ;) and that, "when a demurrer is sustained on the ground 
of misjoinder of several causes of action, the court, on motion of 
the plaintiff, shall allow him, with or without costs, in its discré- 
tion, to file several pétitions, each including such of said causes 
of action as might hâve been joined, and an action shall be docketed 
for each of said pétitions, and the same shall be proceeded in with- 
out further service," (section 92.) 

In Wurlitzer v. Suppe, 38 Kan. 31, 15 Pac. Bep. 863, (decided in 
1887,) the suprême court of Kansas sustained a demurrer to a péti- 
tion, and held that a count for moneys due and one for moneys 
not due, under the statutes above referred to, were improperly joined 
in one pétition, on the ground that the claim for moneys not due 
was not a cause of action, although the statute authorized the 
claimant to bring and maintain an action upon it. The contention 
of counsel for the défendant is that this décision ia a construction 
of the statutes of Kansas by the highest judicial tribunal of that 
State; that the fédéral courts are bound to follow this décision, 
by the rule that they will adopt the construction of state statutes 
announced by the highest judicial tribunal of that state, and by 
the aet of congress conforming the pleadings and practice in the 
circuit and district courts, in actions at law, to those of the states 
in which they are established; that the court below should there- 
fore hâve sustained the demurrer, separated the two counts of 
The pétition into two separate actions, according to the statutes 
and practice in Kansas, and then, as the amount in dispute in 
each would thus hâve become less than the |2,000 required to give 
jurisdiction to the circuit court, that that court should hâve dis- 
missed both actions for want of jurisdiction. 

Bv the act of congress of March 3, 1887, and the act of August 
13, 1888, for its correction, (24 Stat. 552, c. 373; 25 Stat. 434, c. 
806,) jurisdiction was conferred on the circuit courts of the United 
States in any civil suit in which a controversy arises between citi- 
zens of différent states, and the amount in dispute exceeds $2,000, 
exclusive of interest and costs. When this action was commenced 
the amount in dispute therein was $2,239.70, and the controversy 
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conoerning this amount had arisen between citizeiis of differeut 
States. ïhe circuit court tlien had jurisdiction of tkis action. 
Th.e jurisdiction of that court liad been deflned and limited by acts 
of congress, and could neither be restricted nor enlarged by tbe 
statutes of a state. Toland v. Sprague, 12 Pet. 300, 328; C!owless 
V. Mercer Co., 7 Wall. 118; Railway Co. v. Wbitton, 13 Wall. 270, 
286; Pkelps v. Oaks, 117 U. S. 23C, 239, 6 Sup. Gt. Eep. 714. If 
the state of Kansas had enacted a statute tkat no action for a 
larger amount tlian $1,500 should ever be brought in that state, but 
Ihat a claimant might bring a separate action for each. $1,500, or 
part thereof, tliat was owing bim, such. a statute would not hâve 
uflected the jurisdiction of the circuit court to détermine contro- 
versies between citizens of différent states, involving larger amounts. 
Are the fédéral courts bound to foUow the décision of a suprême 
court of a state giving a construction to state statutes, and estab- 
lishing a practice, which compels the séparation of this action, of 
"which the circuit court now has jurisdiction, into two separate 
actions, of which it will not hâve jurisdiction? 

It may be conceded that it is the settled rule of the fédéral 
courts to adopt the construction given by the highest judicial tri- 
bunal of a state to its local statutes involving rules of property, 
and to its state constitution and tax or revenue laws, where that 
construction violâtes no provision of the fédéral constitution, or of 
the fédéral laws. Ail the authorities cited by oounsel for the de- 
fendant, with the exception of Glenn v. Sumner, 1x52 U. S. 156, 10 
Sup. et. Eep. 41, and People's Bank v. Batchelder Egg-Oase Co., 4 
U. S. App. 603, 609, 2 C. G. A. 12G, 51 Fed. Eep. 130, only illustrate 
this principle. Thus, in ISTichols v. Levy, 5 Wall. 433, 444, where 
the suprême court of Tennessee had construed a statute of tbat 
state to embrace certain trusts in real estate, and to exempt the 
land in dispute from liability to judgment creditors, the suprême 
court adopted its construction with the remark: "Being a local 
statute, and involving a rule of real property, we adopt the con- 
struction which has be«n given to it by the highest judicial tribu- 
nal of the state." And in Nesmith v. Sheldon, 7 How. 812, where, 
under a provision of the constitution of Michigan prohibiting its 
législature from "passing any act of incorporation, unless with the 
ussent of at least two-thirds of each house," the suprême court of 
that state had held that two-thirds of each house must sanction 
iind approve each individual charter, the suprême court promptly 
adopted this construction. Thèse two cases fairly iUustrate this 
class of authorities, and they are far from holding that the fédéral 
courts are bound to foUow any construction of a statute or any 
practice established by a state court that would affect the jurisdic- 
tion of their courts, or hinder or incumber the administration of 
the law in any of their tribunals. 

Thè act of congress of June 1, 1872, section 5, (17 Stat. 197, c. 
255; Eev. St. § 914,) provides that "the practice, pleadings, and 
forms and modes of proceeding in other than equity and admiralty 
causes in the circuit and district courts of the United States shall 
conform, as near as may be, to the practice, pleadings, and forma 
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and modes of proceeding existing at tlie time in like causes in the 
coni'ts of record of the state within wMch such circuit or district 
courts are held, any rule of court to the contrary notwithstanding." 
The purpose of this act was to confonn the pleadings, practice, 
and modes of procédure in the fédéral courts, in actions at law, 
to those prevailing in the state courts under the Codes of the 
varions states in which they were established, so that lawyers 
who were practicing in both the state and fédéral courts would 
be relieved of the burden of studying two Systems of pleading and 
practice. Under this act, wherever the pleadings, practice, and 
modes of procédure in the state courts, as they hâve been estab- 
lished by the statutes of a state, and the décisions of its highest 
judieial tribunal, do net impede the administration of the law, 
or the efficiency of the fédéral courts, they are, and ought to be, 
foUowed in those courts. In other words, in matters where it is 
important that the rule of practice or procédure in the state and 
fédéral courts shall be uniform, but largely immaterial vifhat that 
rule shall be, the pleadings, practice, and procédure in the fédéral 
court must, under this statute, conform to those in vogue in the 
fitate courts under the statutes of the state. In passing upon ques- 
tions of this character the fédéral courts frequently remark that 
they are governed by the practice or the statutes or the décisions 
of the courts of the state in which they are held. The two cases 
relating to practice and modes of procédure cited by counsel for 
défendants (Glenn v. Sumner, supra, and People's Bank v. Batchel- 
der Egg-Case Ck)., supra) are illustrations of this rule. In the for- 
mer case the only question was whether or not ail of the issues 
were decided in favor of the défendant, under the Code of Civil 
Procédure of North Carolina, by a gênerai verdict in his favor. 
In the latter case the question under considération was the power 
of the circuit court to allow an amendment to proceedings in at- 
tachment, — a power that that court had regardless of the décisions 
of the state courts under the act of September 24, 1789, (1 Stat. p. 
!)1, c. 20, § 32; Kev. St. § 954,) which provides that any court of the 
United States "may at any time permit either of the parties to 
amend any defect in process or pleading upon such conditions as 
it shall, in its discrétion, and by its rule, prescribe," and by the 
imiform practice in the circuit courts, even where the rule in tlie 
state courts does not permit the exercise of such a power. Erstein 
v. Eothschild, 22 Fed. Kep. 61, 64. The décisions of the suprême 
court of Arkansas, under the statutes of that state, were in ac- 
cord with the fédéral statutes and practice, and this court cited 
and followed them. The opinions in thèse cases apply to ques- 
tions of the class to which we hâve just referred; and upon those 
questions the décisions of the highest judieial tribunals of the 
states, constniing their statutes governing pleading, practice, and 
procédure in common-law actions, are uniformly followed by the 
fédéral courts, as there stated. 

But, on the other hand, the courts of the United States are not 
«ubordinate to the courts of the states. They constitute an inde- 
pendent judiciary System, the judges of which do not dérive their 
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powers from thé states, nor can tke législation of tlie states, or 
the décisions of their courts, détermine the limits of th.ose powers, 
or presciibe the duties their exercise imposes. One of the objecta 
of the establishment of the fédéral courts, with jurisdiction to dé- 
termine controversies between citizens of différent states, was to 
provide a tribunal in each state where the rights of citizens of 
other states might be determined, unaffected by any possible in- 
fluence that friendship for, or acquaintance with, a résident de- 
fendant might sometimes liave in the local courts of his county. 
It was not the purpose of the act conforming the pleadings and 
practice of the fédéral courts to those of the state courts to pre- 
vent, or even to hinder, the accomplishment of this, or any other 
object for which the fédéral courts were established. It was not 
the intention of congress to require, by the passage of this act 
of conformity, the adoption by the circuit courts of any rule of 
pleading, practice, or procédure enacted by state statute, or an- 
nounced by the décision of a state court, which would enlarge or re- 
strict the jurisdiction of the fédéral courts, or prevent the wise ad- 
ministration of the law in the light of their own system of juris- 
prudence, as defined by their own constitution, as tribunals, and 
the acts of congress upon that subject. On the other hand, that 
act expressly reserves to the judges of those courts the right, and, 
we think, imposes upon them the duty, in the exercise of a wise 
judicial discrétion, to reject any statute, practice, or décision that 
would hâve such an effect. Our vlews of the effeet of this act of 
congress, and of the right and duty of the judges of the fédéral 
courts to reject statutes of the varions states, rules of practice, and 
décisions of state courts that are antagonistic to the fédéral 
System of jurisprudence, or that tend to defeat the ends of justice, 
as administered in the fédéral tribunals, are well illustrated by 
the décisions upon this question rendered by the suprême court 
since the passage of this act, in 1872. 

In Kudd V. Burrows, 91 U. S. 426, (decided in 1S75,) the action 
had been tried in the circuit court for the northern district of 
Illinois. The practice act of that state absolutely required that 
the trial court shoiild instruct the jury only as to the law, and 
that the jury should, on their retirement, take the written instruc- 
tions of the court, and return them with their verdict. The judge 
of the circuit court had commented upon the évidence, and had re- 
fused to allow the jury to take to their room his written instruc- 
tions, but the suprême court held that this was no error, and sus- 
tained the judge below. 

In Eailway Co. v. Horst, 93 U. S. 291, 300, (decided in 1876,) 
which was tried in the circuit court for the district of Indiana, 
the statute of that state and the practice of the state courts re- 
quired the trial court to submit spécial questions to the jury when- 
ever requested by counsel for either party. The circuit judge refused 
to do so, and it was insisted that the act of conformity required 
him to foUow tliat practice, and that he erred in declining so to 
do. But the suprême court held otherwise, and Mr. Justice 
Swayne, in delivering the opinion of the court, said: 
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"The conformity Is requircd to be 'as near as may be* not as near as may 
be possible, or as near as may be practicable. This indeflniteness may bave 
been siiggested by a purpose. It devolved upon tlie judges to be affected 
the duty of construing and declding, and gave tbem tlie power to reject, as 
congress doubtless expected tlicy would do, any subordinate provision in sucli 
.state sbitut(îs wliich, in thcir jurlgment, "would unwisely encumber the admin- 
istration of the law, or tend to defeat the ends of justice, in their tribunals." 

In Association v. Bany, 131 U. S. 100, 120, 9 Sup. Ct. Kep. 755, 
(decided in 1889,) -which. was tried in the circuit court for th.e east- 
ern district of Wisconsin, tlie statutes of tliat state, and the prac- 
(ice of the state courts, required the trial court, whenever requested 
by either partj-, to direct a spécial verdict. The circuit judge re- 
fused to do so, and his action was sustained by the suprême coart 
In Erstein v. Kothschild, 22 Fed. Kep. 61, G4, (decided in 1884,) 
an action was brought, and a writ of attachmeht issued, in the 
circuit court for the eastern district of Michigan. The statutes 
of Michigan provided that before any writ of attachaient was 
issued an affldavit should be filed, stating, among other things, 
that the debt sued upon was "due upon contract, express or implied, 
or upon judgment." The affîdavit in this case did not contain this 
statement, and the défendants made a motion to quash the writ up- 
on this ground, while the plaintifE made an application to amend 
the alïidavit. The suprême court of Michigan had held that suck 
an affldavit was insufQcient, and incapable of amendment, and that 
the attachment issued upon it was void. On this subject, Mr. 
Justice Matthews, who deHvered the opinion, said: 

"It must be conceded that the suprême court of Michigan, In numerous 
décisions, hâve declared that the statutoiy proceedings in attachments are 
.strictl juris, that they are proceedings in rem, and that the affldavit Is 
jurisdictional. It foUows that In the local jurisdictlon of that state an 
afhdavit détective in substance is not the subject of amendment, as witliout a 
sufflcicnt affldavit there is no jurisdiction in the court, and the writ of 
attachment is void." 

Nevertheless the leamed justice refused to conform his practice 
and proceeding to the décisions of the suprême court of that state 
construing the state statutes of attachment, but permitted the 
affldavit to be amended, and sustained the writ. 

In Southern Pac. Co. v. Denton, 13 Sup. Ct. Kep. 44, an action 
was brought in the circuit court for the western district of Texas. 
Neither the plaintiflf nor the défendant was a résident in, or an in- 
habitant of, that district. Thèse facts appeared in the complaint, 
and the défendant appeared specially, and demurred on that ground. 
The circuit court overruled the demurrer, the défendant answered, 
judgment was rendered against it, and upon writ of error the su- 
prême court held that the demurrer was well taken. The statutes 
of Texas, however, provided that an appearance in behalf of a 
défendant, though in tenus limited to the purpose of objecting to 
the jurisdiction of the court, should be a waiver of immunity from 
jurisdiction by reason of nonresidence. Thèse provisions of the 
statutes had been held valid, and enforced, by the suprême court of 
Texas. The suprême court of the United States had held that 
they were not in conflict with the fourteenth amendment to the 
constitution of the United States; and the plaintifE insisted that 
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the fédéral courts were bound, by the act of conforniity, to follow 
tliese statutes, and to hold tbat the défendant bad waived its ob- 
jection by its spécial appearance and demurrer to the complaint. 
But the suprême court held otherwise, and Mr. Justice Gray, "who de- 
livered the opinion of that court, said: 

"Congress cannot hâve Intended that it should be withm the power of 
a State, by its statutes, to prevent a défendant sued in a circuit court of thu- 
United States, in a district In which congress has said that he sliall not be 
compelled to answer, from obtaining a détermination of that matter by 
that court in the first instance, and by this court on writ of error. To con- 
form to such statutes of a state would 'unwisely incumber the administration 
of tlie law,' as well as 'tend to defeat the ends of justice' in the fédéral tri- 
bunals. The necessary conclusion is that the provisions referred to, in the 
practice act of the state of Texas, hâve no application to actions in the 
courts of the United States." 

In Eailway Co. v. Pinkney, (decided by the United States su- 
prême court May 1, 1893,) 13 Sup. Ct. Rep. 859, the same question 
arose, and was decided in the same way. Mr. Justice Jackson, 
who delivered the opinion of that court, said: 

"In tlie présent case the précise question is whether the provisions of the 
Texas statutes which give to a spécial appearance, made to challenge the 
court's jurisdiction, the force and effect of a gênerai appearance, so as to 
confer jurisdiction over the person of a défendant, are binding upon the féd- 
éral courts sitting in that state, under the rule of procédure prescribed by the 
fifth section of the act of June 1, 1872, as reproduccd in section 914 of the 
Kevised Statutes. The words of this section, 'as near as may be,' were 
intended to qualify what would otherwise hâve been a mandatory pro- 
vision, and hâve the effect to leave the fédéral courts some discrétion in 
conforming entirely to the state procédure. Thèse words imply that in cer- 
tain cases It would not be practieable, without injustice or Inconvenience, 
to conform llterally to the entire practice prescribed for Its own courts by 
a state in which the fédéral courts might be sitting." 

If the circuit court was not bound to follow the statutes of 
Texas, and the uniform décisions of its highest judicial tribunal, 
and to take jurisdiction of thèse défendants who had specially 
appeared in that court, there is no reason why the circuit court 
of Kausas was bound to follow the décision of the suprême court 
of Kansas construing the statutes of that state, and to divide up 
and dismiss this action, of which it had acquired complète juris- 
diction. The resuit is that the fédéral courts will conform the prac- 
tice, pleadings, and forms and modes of proceeding in civil causes 
in the circuit courts, as near as may be, to the statutes of the 
States in which they are held, and to the practice of the courts 
in those states; but it is their right and duty to reject any sub- 
ordinate provision of the state statutes, and any rule of practice 
of the state courts, which, in their judgment, will "unwisely incum- 
ber the administration of the law, or tend to defeat the ends of jus- 
tice, in their tribunals." In this action there is a. controversy be- 
tween citizens of différent states, sufflcient in araount to give the 
circuit court jurisdiction. Congress has given the x>hiiiitiffs the 
right to hâve that controversy determined in that court, and it 
has imposed upon the circuit court the duty of determining it. 
To follow the practice adopted by the Kansas courts, to divide the 
amount in dispute hère between two actions, of Avhich the circuit 
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court would not hâve juriadiction, and to dismiss thoae actions, 
would be to "unwisely incumber the administration of the law," 
and would "tend to defeat the ends of justice." The demurrer waa 
rightly overruled, and the judgment is afiQnned, with costa. 



CITIZENS' BANK OF WICHITA v. FARWELL et aL 

(Circuit Court of Appeals, Elghth Circuit May 29, 1893.) 

No. 282. 

Writ of Error— Motioks in Trial Court— Jurisdiction—Dismissal. 

The removal of a case Into the circuit court of appeals by wrlt of error 
puts an end to the Jurisdiction of the lower court; and as lie latter court, 
therefore, cannot entertain a motion to vaoate its judgment in such case 
after the wrlt is granted, a second writ of error wUl not lie to revlew 
Ita déniai of such motion. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. Dismissed. 

W. E. Stanley and J. E. Hume, for plaintiff in error. 

C. H. Brooks, C. F. CofQn, and Edwin White Moore, for défendants 
in error. 

Before OALDWELL and SAINBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

CAXDWELL, Circuit Judge. The cause in which this writ of 
error was sued out was tried, and judgment rendered therein against 
the plaintiff in error, at the September term, 1892, of the United 
States circuit court for the district of Kansas, second division. 
Exceptions were taken, and an assignment of errors filed, and a 
supersedeas bond executed and approved, and the cause properly 
and regularly removed into this court by writ of error, the record 
being filed in this court on the 2d day of December, 1892, which 
constitutes case No. 213, the opinion in which is filed herewith. 56 
Fed. Rep. 570. After the cause had been thus removed into this 
court, the plaintiff in error appeared at a subséquent term of the cir- 
cuit court, and filed a motion in that court to "vacate, set aside, and 
annul the said judgment," on varions grounds. This motion the 
court overruled, and thereupon the plaintiff in error sued out this 
second writ of error in the same cause, and assigned for error the 
overruling of said motion. The removal of the case into this court 
under the flrst writ of error transferred the jurisdiction of the suit 
to this court, and the jurisdiction of the lower court over the case 
was at an end. Draper v. Davis, 102 U. S. 370; Keyser T. Farr, 
105 U. S. 265; Elliott's App. Proc. § 541. 

The writ of error is dismissed. 



CLYDE et al v. RICHMOND & D. R. CO. et aL 

Ex parte POWELL. 

(Circuit Court, D. South Carohna. June 22, 1893.) 

1. EaIT.ROAD COMPANIES— ReCEIVERS — JCDGMENT — LiEN. 

retitloner fumished materials that were used in the roadbed of a rall- 
road that was leased to the li. & D. Co., and operated as paxt of Ita 
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System. Thls lease was afterwards annuUed. Petitionor recoyered a 
judgment agalnst the R. & D. Co., and pending hls action receivers were 
appointed for the whole System. Beld, that the judgment could not 
operate as a judgment against the receivers, nor bind the realty In their 
hands, for it was not in existence when they were appointed. 
2. Samb — Intervention — Jurisdiction — District. 

The receivers were appointed by the circuit court of the eastern district 
of Virginia, of whlch the R. «& D. Co. was a citizen. Their authority was 
extended and confirmed in anclllary proceedings in the circuit court for 
the district of South Oarolina, in which part of the System, includlng s:ud 
leased road, was situated. Petitioner proceedcd in the latter court, praying 
that his claim be paid ont of income, in préférence to any mortgage lien, 
as being for materlals that had assisted in keeplng the System a going 
concern. Hdâ, that the court which orlginally appointed the receivers is 
the forum wherein he should seek relief. 

8. Samb— DisMissAL. 

As the claim is a meritorious one, the pétition in the Soutli Carollna 
court will not be dismissed, but will be retained, in order, if possible, to 
asslst petitioner in enforcing Its payment. 

In Equity. Pétition by M. P. Powell in the suit of William 
P. Clyde and otliers against the Kichmond & Banville llailroad Com- 
pany and others. 

EUis G. Graydon, for petitioners. 

Cothran, Wells, Ansel & Oothran, for respondents. 

SIMONTON, District Judge. This case présents some novel 
features. The petitioner holds a judgment against the Eichmond 
& Banville Eailroad Company. The judgment was ohtained in 
the court of common pleas for Abbeville county, S. 0., 21st June, 
1892. The cause of action was the price and value of certain 
cross-ties furnished by the plaintiff to the défendant for use upon 
the roadbed of the Port Eoyal & Western Carolina Eailway Com- 
pany in February, 1892. The amount of verdict and costs is |363.49. 
The prayer of the pétition is that the receivers in the main cause 
be directed to pay this judgment ont of income. The Eichmond 
& Banville Eailroad Company is the name of a System of railroads 
embracing others besides the road from Eichmond, in Virginia, to 
Banville, in the same state, which has given its name to the Sys- 
tem. Of thèse railroads some are owned by the System, others 
are controlled by it by means of the holding of the majority of voting 
power therein, and others are held under long leases. With scarce- 
ly an exception, if there be any exception, each one of the railroads 
so owned, controlled, and leased is under its own mortgage secur- 
ing interest-bearing bonds issued by it before it became a part of 
the System. Besides this, the Eichmond & Banville Eailroad System 
held under lease the entire System of the Central Eailroad & Bank- 
ing Company of Georgia. This System likewise cousisted of rail- 
road lines owned, controlled, and held under lease by the Central 
Eailroad & Banking Company. Among the roads in this last- 
named System, and so embraced in the lease to the Eichmond & 
Banville system, was the Port Eoyal & Western Carolina Eailway 
Company, for which road the cross-ties furnished by the petitioner 
wei'e used. This railway company is also under mortgage securing 
interest-beai'ing bonds executed by that company itself before it 



CLYDE V. RICIÎMOND & D. R. CO. 541 

became a part of the system. This Icase was in opération in Feb- 
ruary, when tlie cross-ties were furnished, but it was canceled and 
annulled the Ist April thereaf ter. On the 15th June, 1892, the whole 
Eichmond & Banville System was put into the hands of receivers 
named in the main cause. The original proceedings were taken 
and the decree made in the circuit court of the United States for 
the eastern district of Virginia. Auxiliary or ancillary proceed- 
ings were had in this court on 18th day of June, 1892, following, and 
the receivership was extended to and confirmed as far as respects 
the property in this jurisdiction. It thus appears that when the 
cross-ties were furnislied by the petitioner and placed on the Port 
Royal & Western Carolina Railway (February, 1892) that road 
was included in a lease held by the Richmond & Banville Railroad 
System. That before any judgment had in this cause of action — • 
perhaps before suit brought thereon — the lease was annulled, (April 
1, 1892.) That pending suit on this cause of action, and also 
before judgment, (15th June, 1892,) the Richmond & Banville Rail- 
road System was placed in the hands of receivers. Finally, that 
judgment was entered in favor of petitioner against the Richmond 
& Banville Railroad Company on 21st June, 1892. There can be 
no doubt that this judgment is a good claim against the Richmond 
& Banville Railroad Company. The petitioner prays that she may 
be let in as on a claim preferred to any mortgage liens, to be paid 
for out of the income in the hands or control of.the receivers. 

It has been established by décisions of the suprême court of the 
United States that, when a railroad and its property corne into this 
court at the instance of mortgage creditors seeking to realize their 
liens, provision must be made for ail such creditors who within a 
i-easonable time — ^put usually at six months — furnished materials 
and supplies to the company, necessary to keep it a going concern. 
"\\lien there has been a diversion of earnings, either in permanent 
imjjrovements or to interest, this provision is met out of earnings 
and sometimes out of the proceeds of sale, and takes precedence 
of the mortgage lien. Fosdick v. Scball, 99 U. S. 235; Burnham v. 
Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 075; St. Louis, A. & T. H. E. 
Co. V. Cleveland, C, C. & I. Ry. Co., 125 U. S. G73, 8 Sup. Ct. Rep. 
1011. Even where there has been no such diversion the court may, 
as the condition of granting relief, insist that suras due for labor 
be paid. Finance Co. of Pennsylvania v. Charleston, C. & C. R. 
Co., 49 Fed. Rep. 693, and 48 Fed. Kep. 188. And in some cases in 
whiah mortgage ci'editors Avhose debts hâve matured liave stood 
by and permitted the debtor road to go on the court has given 
the same préférence to labor. supplies, andmaterial, as they kept 
the property of the mortgagees a going concern. This préférence 
has been enforced when the property came into this court. Trust 
Co. V. Souther, 107 U. S. 592, 2 Sup. Ct. Rep. 295. This equity, as 
it is called, is not enforced when the mortgage creditors are not the 
parties asking relief and the appointment of the receiver; certainly 
not when they are not parties to the suit, Kneeland v. Trust 
Co., 136 U. S. 96, 10 Sup. Ct. Rep. 950. The displacement of 
a lien secured by contract is a serions thing, and it would appear 
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that the suprême court of the United States is coming to tîie con- 
clusion that the doctrine originating in Fosdick v. Schall, and ap- 
plied in the late cases, should not be extended. Kneeland v. Trust 
Co., 136 U. S. 89, 10 Sup. Ct Eep. 950. In the présent case we 
hâve proceedings instituted by persons who are not mortgage cred- 
itors against the Richmond & Banville Eailroad Company. The 
cross-ties were used for the Port Royal & Western Carolina Rall- 
way, but no question can be made as to equities growing out of 
this fact, for neither that railway nor its mortgagees are parties 
to this suit. Résides this, the petitioner has elected àa her debtor 
the Richmond & Banville Eailroad Company, and has merged her 
claim in a judgment against that company. Nor does this judg- 
ment operate as a judgment against the receivers, nor bind the 
realty in their hands as such receivers, for it was not in existence 
at the date of their appointment. Jenninga t. Eailroad Co., 23 " 
Fed. Eep. 570. 

This is a claim against the receivers, which can hâve no stand- 
ing except this. The materials were furnished to one of the rail- 
roads operated under the Eichmond & Banville system, and to that 
extent assisted in keeping the whole system a going concern. A 
certain amount of income was made in the opérations of this Sys- 
tem, which came into the hands of thèse receivers. The materials 
supplied by the petitioner directly or indirectly contributed to this 
income. The petitioner asks, that she be paid out of this. It 
vs'ould seem that the only forum in which this claim can be decided 
is that in which the original proceedings under which the receivers 
were appointed were hâd. This is the circuit court of the United 
States for the eastern district of Virginia. Central Trust Co. v. 
East Tennessee, V. & G. E. Co., 30 Fed. Eep. 896. In that court 
an order was entered 28th June, 1892, calling upon ail claimants 
of the rank of this petitioner to prove their clalms before spécial 
masters in Richmond, Va., by a day certain. This order was duly 
published in Columbia, in South Carolina. The time, it is true, 
has elapsed; but under well-known practice in equity permission 
may be given now to intervene If the fund is not distributed. At 
ail events, as the receivers file their accounts in Virginia, and not 
in this district, the court there alone knows the condition of the 
estate, and for this reason application should be made there. Jen- 
nings v. Eailroad Co., supra. The pétition will not be dismissed. 
Let it be retained, in order, if possible, to assist the petitioner in 
obtaining payment of her claim, which is so manifestly Just. 



CAKTER V. RUDDT et al. 

(arcutt Court of Appeals, Nlnth Circuit May 8, 1893.) 

No. 56. 

I. Bjectment— TiTLB— Half-Bkbbd Scbip— Location. 

Plaiiitiff In ejfctment claimed as tiie grantee of land upon which a hatf- 
breed Sioiix Indian hacl located scrip Issued to him under Act Cong. July 
17, 1854, which scrip was uot transférable, but was issued to deslgnated 
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Indlrlduals In exclir,np;e for the taterest acqiilred by them, coHectlvely, 
TU'der a former treaty. Held, that the scrlp, and the location of It, did 
not vesi thi.' légal title in the plalntiff's grantor, and it was proper to In- 
struct the jury that they should disregard the location and the deed to 
plalntifC as évidence of title, and only regard them as évidence explain- 
ing bis entry, possession, and good falth. 
8. Samb— Instructions— Possession op Entibb Tract. 

Tho court lustvucted the jury that if the half block sued for was held by 
plaiutiff in one tract, and was so marked out that défendant could linow 
its loealion, and plaintif? had possession of any part of it, such possession 
extended to the en tire tract, but that if it was eut up into separate and 
distinct lots, and so marl^ed on the ground, tlien he must show possession 
of ail Ihoreof. JTcId, tliat after thls It was hot error to refuse plalntiff's 
reijuest to insfruct that if the jury found that he had bullt two houses on 
the half block in question, and that he occupied one of them by his tenant, 
thc.n lie was in pof-sossion of the wliole of such tract, and was entitled 
tû rectover. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

This was an action of ejectment by Edward D. Carter againsl, 
Charles Kuddy and others, in which défendants had judgment, and 
plaintiff brings error. AiîQrmed. 

John E. McBride and W. B. Heyburn, (Albert Allen, on the brief,) 
for plaintiff in error. 

Walter A. Jones, (Frank Ganahl, on the brief,) for défendants 
in error. 

Before McKENNA, Circuit Judge, and HAWLEY and MOBEOW, 
District Judges. 

McKENNA, Circuit Judge. This is an action of ejectment. 
Plaintiff in error, who was aiso plaintiff in the court below, claims 
title by deed from one Walter Bourke, by his attorney in fact, W. K. 
Wallace. Bourke, it is claimed, was a half-breed Sioux Indian, 
to whom was issued scrip under the act of July 17, 1854, entitled 
"An act to authorize the président of the United States to cause to 
be surveyed the tract of land in the territory of Minnesota belonging 
to the half-breeds or mixed bloods of Dacotah or Sioux nation of 
Indians, and for other purposes." The act authorizes the président 
to exchange for a relinquishment of the interest the said Indians 
derived by the ninth article of the treaty of Prairie du Chien of 
loth July, 1830, (7 Stat. 330,) for certiflcates or scrip for the saïue 
amount of land to Avhich each Indian would be entitled in case of 
a division of the said réservation pro rata among the claimants, 
"which certiflcates or scrip may be located upon any of the lands 
within said réservation not now occupied by actual and bona flde 
settlers of the half-breeds or mixed bloods, or such other persons 
as hâve gone into said territory by authority of law, or upon any 
other unoccupied lands subject to pre-emption or private sale, or 
upon any other unsurveyed lands, not reserved by government, upon 
which they hâve, respectively, made improvements." In other 
words, the exchange was of a gênerai title for the opportunity to 
acquire titles in severalty of spécifie tracts of said réservation, 
actually occupied by each Indian, or the right to acquire, acre 
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for acre, other lands of the public domain not reserved, upon whicli 
improvements might he made. Tlie scrip was not transférable. 
A pièce of scrip for 80 acres, issued under said act to said Walter 
Bourke, was located by his agent, Wallace, on land of wMch the 
block in controversy is a part. After this location had been made, 
and a certificate issued by the United States land ofQce at Coeur 
D'Alêne city, the commissioner of the gênerai land office canceled 
it, having discovered that the scrip had been duplicated, by an 
order of the commissioner, some years before, and the dupïicate 
located on some lands in Dakota in 1880. 

The plaintiff, however, contends that the commissioner had no 
power to cancel the location, and that by it the title to the lands 
passed to his grantor. As to the power of the commissioner, we 
express no opinion, because, granting the location to be valid, we 
do not think it passed the légal title to plaintifE's grantor. The 
scrip and its location were not the légal title. They were but the 
means of obtaining it. The plaintiff therefore, not having the légal 
title, could not recover, except on prior possession; and the court 
did not err in instructing the jury that "they should disregard 
the location and deed as évidence of title, and only regard them 
as évidence explaining plaintifî's entry and possession and good 
faith." It is well settled that one having only an équitable title 
cannot maintain ejectment in the fédéral courts. Langdon v. 
Sherwood, 124 U. S. 74, 75, 8 Sup. Ct. Kep. 429; Foster v. Mora, 98 
U. g. 425; Johnson v. Christian, 128 U. S. 382, 9 Knp. Ct. Kep. 87; 
Hooper v. Scheimer, 23 How, 235 ; Fenn v. Holme, 21 How. 481. 

The plaintiff alleged possession as well as title, describing the land 
sued for as the N. | of block 22, in the said town of Wallace, bound- 
ing it by certain streets, except two separate lots, pièces, and par- 
cels of land described on the plat of said town as lots 12 and 20 in 
said block 22, each of said lots being 25 feot wide and 100 feet long. 
The property is therefore situate within the limits of said town, 
and the évidence is conflicting as to whether it was marked on 
the ground into lots, streets, and alleys at the time of plaintiff's 
purchase. His deed describes it as block 22 in said town of Wal- 
lace, consisting of 24 town lots, bounded by certain streets. He 
claims, however, that he took and held it as one tract. The alléga- 
tion of possession was denied by the défendants. Therefore, what 
possession he took and held, and what possession he had at the 
time of the entry of défendants, were submitted to the jury, and 
they found against him. Their verdict is conclusive unless there 
was error in giving or refusing instructions, or in the admission or 
rejection of testimony. 

The plaintiff's counsel urged as error the refusai of the court 
to give the following instructions: 

"Tlie plaintiff lias introduced évidence sliowing that prior to the entry of 
défendants upon tlie north half of bloek 22 the plalntifC had erected 
two housos on the said north half of said block, and at the time of the 
entry of défendants the plaintiff was in the actual possession of at least one 
of thèse liouses by his tenant, and such possession is the actual possession 
of ail the said north half of said block 22, and your verdict must be for the 
plaintiff. * • • The jury are instnicted that if they belleve that plaintiff 
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had erected Iwo hou?es on the DOrth half of bloek 22 prior to the entry of 

tho défendants, and at the time of such entrj' by défendants was in the 
actual oceupancy of either of said houses by himself or his tenants, then the 
plaintiff is entitled to recover." 

But the court, after stating the contention of the parties as to 
possession, and as to the unity of the tract, or its séparation into 
lots, instructed the jury as follows : 

" * * * It is the law that where a party liolds a tract of land as a sep- 
arate and distinct tract, and as one tract, under a claim of title, as the 
boimdaries of tlse tract are so designated, describod, and marked that they 
may be Imown, his possession, either by himself or tenants, of a part of the 
tract, opérâtes as possession of ail. If In this case, you find that this half 
block was held by plaintiff as one tract or parcel of land, and that it was so 
marked out or designated in any way that défendants could know its location, 
and plaintiff had possession of any part of it, snch possession extended to, 
and gave him possession of, the entire tract; but if, on the contrary, it was 
dit up into separate and distinct lots, and so marked upon the ground, and 
treated as distinct tracts, then he must show tho possession of ail there- 
of. * * *" 

It was not error, therefore, to refuse the instructions requested. 
It may be observed that plaintiff alleged that the lots which he 
claims to hâve been in possession of tenants were "two separate lots, 
pièces, and parcels of land" from the land sued for. Can their 
possession, therefore, be the possession of land from which they 
were ''separate?" 

We do not think it is necessary to review each assignaient of 
error separately. The 3d to the lOth, both inclusive, and 16th, 
17th, and 18th, were based on the effect of the location as title, 
and are decided with it. In view of the instructions of the court 
as a whole, we do not think the court erred in refusing or in giving 
instructions. Those given fairly stated the law suitably to phases 
of the testimony, and the contention of the parties, and there was 
no error prejudicial to plaintiff in the admission or rejection of 
testimony. Judgment is therefore alïirmed. 



BLACKBURN et ux. v. "WOODING. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 65. 

1. FEDERAL Courts— .Tdrisdtction — Diveiîse Citizenship— New States. 

Act Feb. 22, 1889, § 23, providing for the admission of Washington as a 
stat;,', provides that ail cases pending in the territory at the time of its 
admission, and arising within its limits, whereof the circuit court es- 
tablished by that act niight hâve had jurisdiction had it existed whcn the 
action was commenced, uiay, at the request of either party, be transferred 
to such circuit court. E<:ld, that This applied to pending actions between 
a résident of the territoiy and a citizen of a state. Dôme v. Mining Co., 
4-3 Fed. Rep. 690, and Herman v. McKinney, Id. 6S0, approved. Stras- 
burger v. Beecher, 44 Fed. Rep. 209, .Tohnson v. Bunker Hill, etc., Co., 
46 Fed. Rep. 417, and NIckerson v. Crook, 45 Fed. Rep. 658, disapproved. 

2. Equity— Cancbllation dp Deed — Community PnorERTy. 

Plaintiff and his first wife held certain land as eommrmity property,. 
and, after her death and his second marriage, he contracted to convey it 
for .$6,000, believing himself to bo ilie sole owner. This contract was aban- 
doned because, as he stated to the purchasor, his wife refused to join 

V. 56F.no. 8 — 35 
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In a deed. A verbal agreement was then made by whlch pîaînttff was fù 
accopt $3,000 for his Interest, and the wife a much larger sùni for her al- 
leged Interest The purchaser at thls time discovered that the second 
wife had no Interest whatever, but that the flrst wlfe's interest descended 
to her childran. He, however, paid the $3,000, and procured a warranty 
deed for the whole tract from plalntlff, and then refused to perform 
the other part of the contract on the groimd that the wife had no inter- 
est to convey. BeM, that the deed should be canceled as having been 
procured by the purchaser's deceit. 49 Fed. Eep. 902, reversed. 

Âppeal from the Circuit Court of the United States for the Dis- 
trict of Washington, Western Division. 

In Equity. This was a suit by Barbée T. Blackbum and Sadie 
M. Blackbum, his wife, against Charles T. Wooding, to procure 
the cancellation of a deed from plaintiffs to défendant. The court 
below dismissed the bill, (49 Fed. Eep. 902,) and plaintiffs appeaL 
Eeversed. 

Galusha Parsons, for appellanta, 
O. V. Linn, for appellee. 

Before McKENlSTA, Circuit Judge, and HAWLEY and MOEROW, 
District Judges. 

McKENNA, Circuit Judge. This case was originally brought in 
the courts of Washington when it was a territory, and removed, 
after the admission of the state into the Union, into the circuit 
court on motion of appellants. Afterwards a motion was made 
by them to remand it to the state court on the ground that the cir- 
cuit court had no jurisdiction. The plaintiffs were at the time 
of the commencement of the action, and are now, citizens of the 
state of California; the respondent at the time of the commence- 
ment of the action was a résident of the territory of Washington, 
and afterwards a citizen of the state of Washington. It is con- 
tended that under section 23 of the act of February 22, 1889, for 
the admission of Washington and other territories, the circuit 
court had no jurisdiction. !No fédéral question is involved in the 
case, and the jurisdiction, if it exist, dépends upon diverse citizen- 
ship of the parties. Section 23 provides that as to ail cases pending 
in the district courts of any of the territories named at the time 
of its admission into the Union as a state, and arising within the 
limits of such state, whereof the circuit and district courts by the 
act established might hâve had jurisdiction under the laws of the 
United States had such courts existed at the time of the commence- 
ment of such cases, the circuit and district courts shall be respec- 
tively the successors of the district courts of the territory; that 
as to ail other cases the courts established by such state shall be 
the successors of the territorial courts. Provision is made for files 
of the records, and it is also provided a transfer should not be made 
to a fédéral court except upon the written request of one of the 
parties, flled in the proper court; if not requested, the case to pro- 
ceed in the state court. Thèse provisions hâve received opposite 
construction at circuit when the ground of jurisdiction la aUeged 
to be the diverse citizenship of parties. 
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In Dorne t. Mining Co., 43 Fed. Rep. 690, and in Herman t. Mo- 

Kinney, Id. 689, fédéral jurisdiction was siistained, but in Stras- 
burger v. Beecher, 44 Fed. Rep. 209, Jolmson v. Bunker Hill, etc., 
Co., 46 Fed. Eep. 41T, and Nickerson v. Crook, 45 Fed. Rep. 658, it 
was rejected. The question, tlierefore, is seriously disputable. It 
will be observed that the statute malves jurisdiction dépend on not 
what existed at th.e time of the admission of Washington into the 
Union, but what might hâve existed "at the commencement of the 
case." The test is what would hâve existed under the supposition 
of the existence of a circuit court of the United States. Manifestly, 
a etate would hâve existed, and therefore citizens of a state. If 
a case had arisen between one of them and a citizen of another 
state, it would hâve been a controversy between citizens of différent 
(states, and the circuit court would hâve had jurisdiction under the 
laws of the United States, and there would hâve been a case to be 
transferred under section 23. In his opinion in Johnson v. Bunker 
Hill, etc., Co., supra, Judge Sawyer took a différent view. In that 
case the learned judge construed the act admitting Idaho into the 
Union, and, reviewing the décision of Judge Edgerton in Dorne v. 
Mining Co., 43 Fed. Rep. 690, said that it depended upon the as- 
sumption that no circuit court of the United States can exist ex- 
cept in a state admitted into the Union. This assumption the 
learned judge rejected, and said: 

"The supposed existence of a circuit court of tlie United States for the 
district of Idalio by no means authorizes, also, a supposed imagtnary state of 
Idaho. We cannot concur In the statement that no circuit court of the 
United States oan exist except in a state admitted Into the Union. We 
know of nothing in the constitution to prevent congress from creating Just 
such a court as we now hâve, in its wisdom, If It had seen fit to do so, for ad- 
minlstorlng the purely national laws as In the case of a state, leaving the ter- 
ritorial laws enacted by its législation to be administered In the territorial 
courts, Instead of mingling therein administration In the territorial courts, 
as is now done." 

But we think the learned judge overlooked the fact that the cir- 
cuit court mentioned in the act is a court clothed with the judicial 
power under the constitution, and not a territorial court, which 
congress could create under its législative power over the terri- 
tories. It was compétent for congress to create a court in the ter- 
ritory of Idaho or Washington, and call it a "circuit court," and 
give it what jurisdiction it pleased, but it could not invest such 
court with any part of the judicial power defined in the constitu- 
tion, and which the circuit courts are created to exercise. This 
was deeided early in the case of Insurance Co. v. Ganter, 1 Pet. 546, 
and repeated in Benner v. Porter, 9 How. 242. Territorial courts, 
therefore, are not courts of the United States, as was said by Chief 
Justice Chase in Clinton v. Englebrecht, 13 Wall. 447. Hence it 
necessarily follows that the existence of a circuit court supposes 
the existence of a state; and the record shows that under this sup- 
position the parties to the case would hâve been citizens of différ- 
ent states; and it also shows that, at the time of the transfer, such 
diversity existed. The circuit court, therefore, did not err in re- 
fusing to romand the case, and this court has jurisdiction. 
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The facts on tlie merits are as follows: In 1884 there was issued 
by the United States to tke plaintifE Barbée T. Blâckbum a pat- 
ent to the land in controversy, he then being married to M. W. 
Blackburn, wlio afterwards died, leaving cbildren. In 1887 he 
married his coplaintiff. During the lifetime of his former wife, 
and at the time of his marriage with his coplaintiff, he lived in 
the state of Kansas. Believing him to be the sole owner of the 
land, the following telegrams passed between him and C. E. Jame- 
son & Co., of Washington territory: 

"Montesano, W. T., February 15th, 1889. 
"B. T. Blackburn, Fall Bvook, Calil'ornla: Wire us lorty-day refusai on sec- 
tion six, township seventeen, range nine. C. E. Jameson & Co." 

"Fall Brook, Califomia. 
"C. E. Jameson, Montesano, Wasliington; Six tboxisand buys section six. 

"B. ï. Blackburn." 

"Montesano, W. T., February IStli, 1889. 
"B. T. Blackburn, Fall Brook, Califomia: Hâve sold six at six thousand. 
Make warranty deed to Charles T. Wooding, and send to Aberdeen bank. 
Money is deposited there. C. B. Jameson & Co." 

To the last telegram plaintifE wrote as follows: 

"Fall Brook, Califomia, February 21st, 1889. 
"C. E. Jameson— Dear Sir: Your dispatch received, and contents carefuUy 
noted. I hâve not received my patent; only hâve the receipts. You say send 
deed. You fill out a deed, and send It with draft for six thousand dollars to 
West Fall Brook Banking Company, with instructions to dellver draft to me on 
receipt of deed delivered to them, properly signed and acknowledged. 

"Yours, truly, B. T. Blackburn." 

— To which he claims he received no reply, and considering the 
negotiations at an end, and being désirons of selling the land, sent 
a power of attorney to G-. F. Westfall, of Montesano, who had been 
his partner, and his wife sent a power of attorney to one J. W. 
Cheatham. Cheatham subsequently had an interview with Jame- 
son, and the latter testified that — 

"Cheatham said he represented Mrs. Blackburn, who had refusod to sign 
tho deed, as slie had learned that the property was worth more than si.x; 
thousand dollars. I asked him what he proposed to do about it. He said 
lie proposed to do this: To ascertain the market value of the section, ;md, if 
lie found it to be sixteen thousand dollars, why, Mrs. Biacliburn would deed 
upon paying her ono half of that, or eight thousand dollars. He said that Mr. 
Blackburn proposed to stand by his bargain, and was perfectly willing to 
deed and carry out his part of the coatract. So we went down to Aberdeen 
to ascertain the value of the property. I had informed Mr. Thomas of Mr. 
Chcatham's being hère, and he came up. X do not remember the valuation 
he put on the property when he got hère. 1 think he proposed to exécute 
a deed for Mrs. Blackburn upon the payment of seven or eight thousand 
dollars. Mr. Westfall was to carry out Mr. Blackbum's contract under his 
power of attorney from Mr. Blackburn, and the considération was tobe threa 
thousand dollars." 

A verbal arrangement was then entered into between the par- 
ties, and the court below flnds — and the évidence sustains the Bnd- 
ing — that Barbée T. Blaclcburn was to exécute and deliver to the 
défendant a warranty deed for the considération of $3,000, and that 
Sadie M. Blackburn should give a quitclaim deed for an additioual 
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siim of $11,489. The value of the property was $22,978. The court 
also finds that the deed to the défendant was executed and de- 
livered in pursuance of this agreement, but, after receiving^ it he 
declined to receive Mrs. Blackburn's deed, or pay the sum agreed 
to bo paid. It is extremely doubtful if the deed was delivered, or 
that Barbée T. Blackburn acted otherwise than in perfect good 
faith. His interest was a bargain at |G,000; it was a great bar- 
gain at $.'î,000, and, further, he was willing to eonvey it. The 
court finds that the property was the community property of 
Blackburn and his first wife, and that her heirs, not Sadie M. 
Blackburn, owned an undivided half of it by the laws of Washing- 
ton. If so, he had no power to eonvey but an undivided half of the 
land. But the défendant desired more, and got more by décep- 
tion. His right was to refuse to proceed with the contract, or 
accept Blaclvburn's interest, paying a proportionate part of th.e 
priée for the whole, or sue for damages. He did not choose to do 
eithcr, but, as the évidence shows and the court flnds, he cnterod into 
another contract with plaintiff's représentatives, Cheatham and 
Westfall, and agreed to pay |3,000 for Blackburn's interest, which 
they then had been informed was an undivided half, and to pay 
|11,489 for Mrs. Blackburn's interest or asserled interest. 

The évidence does not show if défendant or his agents knew at 
this time that Mrs. Blackburn had no title, or concealed it, or, 
ascertaining it afterwards, conceived then the plan to deceive 
plaintiiïs. At any rate, their actions amounted to an abandon- 
ment of the first contract, and there was no exécution of the sec- 
ond contract. Indeed, they obtained from the plaintiff Black- 
burn (assuming the power of attorney to Westfall justified the deed) 
a deed, not for his interest in the land, but a deed for the land with. 
covennnts of warranty against ail persons whatsoever, but only 
paid him for his interest. We do not think the transaction should 
be allowed to stand. Judgment and decree are therefore reversed, 
and the cause remanded, with directions to the circuit court to 
enter a decree in favor of plaintiffs. 



HICKI.IN v. MARCO et al. 

(Circuit Court of Appeals, Nintli Circuit. May S, 1893.) 

No. 92. 

1. Equitt — Pleadiko— Patîtiks— Pjiesumption on Appeal. 

Wliere complainiint by ieave of court iiles an amended bill, from which 
lie oinits one of tlie parties made défendant in tlie original bîU, it will 
be presumed on appeal, in the absence of an atilrmative showing to the 
contrary, tliat leave was glven to dismiss as to such party. 

3. Same— Parties — Rédemption pro.m Moktgage — .Jurisdiction. 

Complainant filed a bill praying for the cancellation of a mortgago 
on the ground that he never reccîved any considération tlierefor, and that 
the foreclosure proceedings were void; or that he be allowed to redeem; 
and he made défendants a nuniber of occupants of the land as grantees 
of the purcliaser at tlie foreclosure sale. One of thèse occupants was a 
citizen of the same state as complainant. Held, that he wa.s not an indis- 
pensable party, and, as his rétention would defeat the jurisdiction of 
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the court, based on the diverse clUzensliip of tbe parties, It was proper 
to dlsmiss the bill as to hlm. Hanford, District Judge, dissenting. 
8. Bàhe. 

It is also proper, In order to perfect the jurisdlction, to dlsmiss one 
wlio had a joint interest with complalnant in the premises, and whom he 
had made défendant because he refused to join in the bill, for he la not an 
indispensable party. Hanford, District Judge, dissenting. 

4. MORTGAGES — REDEMPTION— AMOUNT—ImPROVEMBNTS. 

ïhe mortgage and the note secured by It were dellvered to one H. for 
the purpose of raising money to conduct certain lltigatlon. H. transferred 
them to défendant'» grantor, who foreclosed the mortgage. AU the 
money H. ever received for the mortgage was $400, and the mortgagor 
received nothmg except services rendered by H., and fonnd to be worth 
that snm. Helii, that upon rédemption défendants are entitled, in ad- 
dition to the value of Improvements made by them, and taxes i>ald, to 
the sum of $400, but not to the face value of the note and mortgage. 

Afflrtomg 46 Fed. Rep. 424. 

Appeal from the Circuit Court of the United States for the Dia-- 
trict of Oregon. 

In Equity. This was a suit by Lyman T. Hicklin against Henry 
Marco and others, praying the cancellation of a mortgage, or that 
complainant be allowed to redeem therefrom. There was a de- 
cree for complainant, (46 Fed. Rep. 424,) and défendants appeaL 
Afflrtaed. 

Zera Snow and Wallace McCamant, for appellants. 
G. W. Miller and W. Scott Beebe, (T. H. Tongue, on the brief,) for 
appellee. 

Before McKENNA, Circuit Judge, and HAI>fFORD and HAW* 
LEY, District Judges. 

HAWLEY, District Judge. From the record in this case it ap- 
pears that on February 25, 1879, one W. C. Hicklin, being the owner 
in fee of 320 acres of land in Washington county, Or., executed hia 
promissoiy note for the sum of |1,000, with interest, payable 90 days 
af ter date, in favor of T. B. Handley, and at the same time executed 
and delivered to said Handley a mortgage on said land to secure 
the payment of said note; that said note and mortgage were exe- 
cuted for the purpose of securing funds by the negotiation thereof 
for the purpose of defending certain légal proceedings then pend- 
ing against said Hicklin, and the balance of the money raised there- 
on to be paid to Hicklin; that the note and mortgage were before 
maturity assigned by Handley to Thom;is Connell; that on Au- 
gust 9, 1879, Oonnell eommenced suit in the circuit court of the state 
of Oregon for Washington county for the foreclosure of the mort- 
gage; that on October 10, 1879, a decree was entered in said suit, 
by default, against W. C. Hicklin, for the sum of |1,175 and costs, 
and for the sale of the land to satisfy this amount;that the land 
was sold, in pursuance of this decree, to Thomas Connell, on the 
28th of February, 1880, and the sale thcreafter conftrmed by the 
circuit court of Washington county, and after the confirmation the 
sheriff executed and delivered to said Connell a deed for said land; 
that Connell, under said deed, entered into possession of said land; 
that the défendants are in possession of the respective portions of 
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said land, held by them as grantees for Connell; that the circuit 
court of Washington county did not hâve any jurisdiction of the 
person or property of said W. C. Hicklin at the date of the decree 
of foreclosure therein, owing to defects in the service of the sum- 
nions, which was by publication; that no considération was ever 
received by W. C. Hicklin for said note and mortgage except cer- 
tain services rendered him by T. B. Handley as an attomey at law, 
of the value of féOO; that no payment ha s ever been made on said 
note or mortgage; that W. C. Hiciilin died intestate in August, 1888; 
that Lyman T. Hicldin, appellee herein, and C. B. Bunnell, are the 
owners in fee of said land, deriving their titles thereto by deeds 
from ail of the hoirs of W. 0. Hicldin, deceased, the said Lyman T. 
Hicklin, being the owner of the undivided one-fourth of said prop- 
erty, and the said C. B. Bunnell being the owner of the undivided 
three-fourths thereof. 

This suit was commenced May 5, 1890, to obtain a decree that said 
note and mortgage be canceled, and that the défendants be barred 
from claiming any interest thereto or to said land; that the court 
should decree the amount, if any, due upon said mortgage, and, if 
the court should flnd the mortgage to a be valid lien upon said land 
for the payment of any sum whatever, that the complainant may be 
permitted to redeem, and pay the same to the persons naaned and 
directed by the decree; and that, in the event of such decree, the 
said C. B. Bunnell be required to contribute and pay to the com- 
plainant, Hicklin, a sum equal to three-fourths of the amount de- 
creed to be paid by the court, and for such other decree as shall be 
équitable, and that complainant recover his costs. 

The jurisdiction of the court dépends upon the diversity of the 
citizenship of the parties, complainant being a citizen and résident 
of the state of California, and the bill alleging that the défendants 
were citizens and résidents of the state 'of Oregon. In the original 
bill, C. W. Carmany and 0. B. Bunnell were made pnrties défendant. 
It was alleged that Carmany was in possession of and claimed a 
portion of the land in contre versy, viz. 15 acres thereof; that Bun- 
nell was the owner of the undivided three-fourths of ail the land, 
and that he was made a défendant because he declined to become 
a complainant, or contribute to the object of the suit. The défend- 
ant Carmany filed a spécial plea, alleging the truth to be that he 
was not a citizen of Oregon, but was a citizen and résident of the 
same state as complainant, to wit, of the state of California. Com- 
plainant moved to strike out this plea. Before this was acted upon, 
on motion of complainant, an order was made allowing him to flle an 
amended bill. The amended bill omitted the name of Carmany as 
a défendant, but retained the averment as to his possession of a 
part of the land, the same as in tlie original bill. Certain exhib- 
its not in the original bill were added. The défendants moved to 
strike the amended bill from the files, because the bill, as thus 
amended, was between différent parties défendant, and because, 
among other reasons, that no leave was given to dismiss Carmany. 
Before this motion was acted upon, on motion of complainant, leave 
was obtained to file another amended bUl. The second amended bill 
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left out Carmany as a défendant. Similar motions were made to 
take the second amended bill from the flles. A demurrer to thia 
amended bill was sustained, and an order entered that Bunnell be 
dismissed, and leave was given to complainant to file an amended 
bill. Tbe third amended bill was similar to tbe otbers, except that 
Bunnell was not made a party défendant, and some additional ex- 
hibits were attacbed to the bai. A demurrer to this bill was over- 
ruled. Tlie défendants then answered. 

Upon this State of facts it is claimed that the court had no juris- 
diction of this suit, because Carmany was a citizen of the same 
State with the complainant; that no leave was ever given to dis- 
miss as to Carmany, and that Carmany was a necessary party de- 
fendant. The granting or refusing of leave to iile an amended bill 
or plea is a matter within the discrétion of the trial court, and will 
not be reviewed in an appellate court unless there has been a gross 
abuse of this discrétion. Chapman v. Barnev, 129 U. iS. 077, 9 Sup. 
et. Kep. 426; Gormley v. Bunyan, 138 U. S. 6.31, 11 Sup. Ct. Kep. 
453. In the absence of any affirmative showing to the contrary, 
it is the duty of this court to assume that leave was granted to 
dismiss as to Carmany. If complainant had the right to dis- 
miss as to Carmany, it would foUow that an order to amend the 
bill would include the right to dismiss as to Carmany. 

The real question is whether Carmany was an indispensable 
party to the suit. He was undoubtedly a proper party défendant, but 
was he such a necessary party as to deprive the court of any juris- 
diction to proceed without Mm? The suprême court of the United 
vStates divides parties in equity suits into three différent classes: 
(1) Formai parties, who hâve no interest in the controversy between 
the immédiate litigants, but hâve such an interest in tlie subject- 
matter as may be conveniently settled in the suit, and thereby pre- 
vent further litigation; (2) -necessary parties, who hâve an interest 
in the controversy, but who se interests are separable from those 
of the parties before the court, and will not be directly affected by 
a decree which does complète and fuU justice between them; (3) in- 
dispensable parties, who not only hâve an interest in the subject- 
înatter of the controversy, but an interest of snch a nature that a 
final decree cannot be made without either affecting their interests 
or leaving the controversy in such a condition that its final déter- 
mination may be whoUy inconsistent with equity and good con- 
science. Formai parties may be parties or not, at the option of the 
complainant. Necessary parties must be made parties if practicable, 
in obédience to the gênerai rules which require ail persons to be made 
parties who are interested in the controversy, in order that there 
may be an end of litigation; but this gênerai rule in the national 
courts is subject to the exception that, if such parties are beyond 
the jurisdiction of the court, or if making them parties would oust 
the jurisdiction of the court, the suit may proceed to a final decree 
between the parties before the court, leaving the rights of the ab- 
sent parties untouched, and to be determined in any compétent 
forum. Indispensable parties must, of course, be made parties, and 
the court cannot proceed without them. Shields v. Barrow, 17 How. 
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139; Ribon v. Railroad Co., 16 Wall. 450; Williams t. Baiikhead, 19 
Wall. 571; Kendis v. Dean, 97 U. S. 425. 

Ilaving made Carmany a party défendant to the original bill, and 
Carmany liaving appeared as a défendant, and it afflrmatively ap- 
pearing tliat lie was a citizen and résident of the same state as com- 
plainant, was it the duty of the court to dismiss the bill on the 
ground that it had no jurisdiction ; or, in such a case, could the 
court grant leave to complainant to dismiss as to Carmany for the 
purpose of giving the court jurisdiction of the case? There is no 
question but what the complainant could, under the provisions of 
section 737 of the Revised Statutes of the United States, and the 
rules and practice of the suprême court of the United States, hâve 
maintained this suit without making Carmany a party défendant, 
unless it affirmatively appears that he is an indispensable party. 
In Clearwater v. Meredith, four persons had made a contract viith a 
citizen of Ohio, and three of the four were citizens of Indiana. Suit 
was brought against the three in the circuit court of Indiana, and 
upon a plea to the jurisdiction it was held that the nonjoinder of 
the fourth was justifled by the act of 1839, (section 737, Eev, St. U. 
S.) The court said: 

"Jt i.s well known that the act of 1839 was intended so to modify the juris- 
diction of the circuit court as to malte it more practical and effective. Whero 
o]ie or more of the défendants sued were citizens of the state, and were 
jointly bound with those who were citizens of other states, and who did not 
voluntarily appear, tlie plaintifC had a right to prosecute his suit to judfrmont 
agiiinst those who were served with process; but such judgment or decree 
shall not préjudice other parties not served with process, or who did not 
voluntarily appear. Now, it is too clear for controversy that the act of 1830 
did intend to change the character of the parties to the suit. The plaintiff 
may sue in tlie circuit court any part of the défendants, although others may 
be jointly bound by the contract who are citizens of other states. The de- 
fendants who are citizens of other states are not prejudiced by this pro- 
cédure, but those on whom process has been served, and who are made 
amcnable to the jurisdiction of the court. And in regard to those whose 
riglits are In no respect affected by the judgment or decree it can be of no 
importance of what states they are citizens. If one of the défendants should 
be a citizen of the same state with the plaintifC, no jurisdiction could be ex- 
ercised as between them, and no préjudice to the rights of either could be 
donc. The plea to the jurisdiction seems not to be weE talien, and it cannot 
be sustained." 21 How. 492. 

Equity rule 47 provides that: 

"In ail cases whcre it shall appear to the court that persons who miglit otli- 
erwise be deemed necessary or proper parties to the suit cannot be made par- 
ties by reason of their being out of the jurisdiction of the court, or incapable- 
otherwiso of bolng made parties, or becauso their joinder would oust the 
jurisdiction of the court as to the parties beforo tlio court, the court may, 
in tlieir discrétion, proceed in the cause without maldng sucli persons parties; 
and in such cnses the decree shall be without préjudice to the rights of the 
absent parties." 

The gênerai principles touching this question and applicable to 
this case are well expressed in Payne v. Hook, where itwas claimed 
that the proper parties for a decree were not before the court, as 
the bill showed that there were other distributees besides the com- 
plainant. The court said: 

"It is undoubtedly true that ail persons materially interested in the subjeer- 
matter of the suit should be made parties to it; but this rule, like aU gênerai 
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rules, being fotmded In convenience, will yield -whenever it Is necessary that 
it should yleld In order to accomplish the ends of justice. It -will yleld if the 
court is able to proeeed to a decree, and do justice to tho parties before it, 
witliout Injury to absent persons, equally interested In the litigation, but 
wlio cannot conveniently be made parties to the suit. Tlie necossity for the 
relaxation of tlio inilo is more especially apparent in tlie courts of tlie Tlnited 
States, wlicre oftentimes tlie enforcement of the rule would oust tliem of tlieir 
jurisdietion, and deprive parties entltled to the Interposition of a court of 
equity, of any remedy whatever." 7 Wall. 431. 

Hôtel Oo. V, Wade, 97 U. S. 20; New Chester Water Co. v. HoUy 
Manuf g Co., (3d Circuit,) 53 Fed. Kep. 19, 3 U. S. App. 264, 3 C. G. 
A. 399. 

Upon the oral argument it was contended by appeUants' counsel 
that Carmany was a necessary and indispensable party to the suit, 
and many imaginable difficulties were suggested, especially in mak- 
ing a final distribution of the money whieh complainant was re- 
quired to pay into court. If Carmany should be permitted to in- 
tervene and share in the distribution, such intervention would 
only be allowed upon condition that he should flrst pay his propor- 
tionate share of the expenses incurred by appeUants in defending the 
suit. They would not be prejudiced or injured, for they would get 
ail they were entitled to receive by the decree. So would Carmany. 
If Carmany does not ask to intervene and share in the distribution, 
and the court orders the money to be paid to appeUants in the pro- 
portion to which they are respectively entitled, they certainly could 
not complain, and Carmany's rights would not be aiïected. If com- 
plainant is compelled to bring suit against Carmany, and therein 
required to pay more money than he would if this suit had been 
brought in the state court against aU the parties, that is a matter 
that does not concem the appeUants. The truth is that noue of 
the supposed difficulties may ever arise, and, if they do, they can be 
settled, when presented, upon the well-established principles of 
equity and justice, without any injury or préjudice either to appel- 
lants or to Carmany. Conceding that it would hâve been more con- 
venient and more in accord with the ordinary practice to hâve 
brought this suit in the proper forum against ail the parties, still, 
under the rules announced in the United States courts, Carmany 
cannot be considered as an indispensable i>arty to the suit. His in- 
terest in the property involved in this suit is separate and distinct, 
and is not so interwoven and bound up with the other parties de- 
fendant herein that no decree could be made against them without 
necessarily affecting him. The rights of the parties défendant who 
were citizens of Orecon could be and were adequately and fuUy de- 
termined without any préjudice to the rights of Carmany or to 
themselves. His interest in the property was not in any manner 
aiîeeted by the decree, and, as was said in Horn t. Lockhart, 17 
Wall. 579, "the question always is, or should be, when objection is 
taken to the jurisdietion of the court by reason of the citizenship of 
some of the parties, whether to a decree authorized by the case pre- 
sented they are indispensable parties; for, if their interests are sev- 
erable, and a decree without préjudice to their rights can be made, 
the jurisdietion of the court should be retained, and the suit dis- 
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missed as to them." It therefore follows that the objections made 
in this case to tlie jurisdiction of the court upon tke ground that 
Carmany was a citizen and résident of the eame state as complain- 
ant was met and obviated by allowing complainant to amend hi» 
bill by dismissing Carmany as a défendant. Vattier V. Hinde, 7 
Pet. 252, 261; Claibome v. Waddell, 50 Fed. Eep. 3()8. 

The dismissal as to Bunnell did not in any manner affect or préj- 
udice the rights of any of the défendants. He owned an undivided 
three-fourths interest in the property, and, having declined to join 
the complainant in instituting the suit, he was made a party de- 
fendant, upon the erroneous theory that in the event the mortgage 
should be held valid, and the complainant allowed to redeem, com- 
plainant could compel him to contribute and pay his proportion of 
the amount to be paid as might be decreed by the court. If Bun- 
nell refused to become a complainant, he could not by so doing de- 
prive Hicldin of bringing the suit in his own name. In such event, 
Hicklin, as a part owner of the equity of rédemption, had the un- 
doubted right to bring and to maintain the suit in his own name 
against the défendants who were in possession of any part or por- 
tion of the land; but he could not, in such suit, compel Bunnell to 
join with him in the rédemption thereof. 2 Jones, Mortg. §§ 1063, 
1089. If complainant is willing to pay the whole amount that is 
decreed by the court to be paid for the rédemption of the whole 
land, in order to obtain his undivided one-fourth interest in the prop-j 
erty, it is difflcult to see upon what grounds the défendants can! 
complain. If they get by the decree ail the money that they are 
legally entitled to receive, it certainly matters not to them whether 
it is ail paid by complainant or whether Bunnell pays his propor- 
tion. If Bunnell profits by the settlement of the principles involved 
in this suit, that is a matter of substantial benefit to him, but is of , 
no détriment to them if their rights in the premises are fully se-\ 
cured by the decree of the court in this suit. Bunnell was not, 
nnder the facts of this case, a necessary party défendant, and the 
court did not err in allowing the bill to be dismissed as to him. 

Tiie court f ound that the défendants held possession as mortgagees 
uuder said mortgage, and were entitled to receive the sum of $400, 
with interest; that défendants, whUe in possession of said land, 
.and in good faith believing that they were the owners thereof, paid 
taxes and made improvements on the same of the value of |1,500, 
and that they are entitled to be paid for said taxes and improve- 
ments in addition to the amount due on said note; and adjudged 
and decreed that upon the payment by complainant into the 
registry of the court, within a specified time, of said amounts, 
défendants surrender and release said land to him in proportion 
to the interest which he daims therein, to wit, an undivided one- 
fourth interest, free and clear from ail incumbrances, and com- 
plainant recover his costs. 

Appellants claim that the court erred in the amount of the decree 
in allowing only |400 for the rédemption of the mortgage, and in 
allowing costs to complainant. The contention is that appellants, 
with Carmany, were purchasers of the note and mortgage as a 
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whole, and were entitled to tke face of tlie note. Tb.e court found 
tlie facts to be that W. G. Hicklin received no money for thé mort- 
gage, and that he was never informed of the true state of the facts 
in regard to the disposition made of the mortgage. The record 
affirmatively shows that Handley received from the proceeds of the 
sale under the attempted foreclosure the sum of $400. There is 
no évidence that any other or further sum was ever realized by Hand- 
ley from the note and mortgage. The court was fuUy justified in 
ânding the fact to be that no considération was ever received by 
W. 0. Hicldin for said note and mortgage except the payment of 
the |400 to Handley. The défendants were entitled to the amount 
they had advanced on the note and mortgage, and interest on such 
sum, and this was decreed to them. They were not, in equity, en- 
titled to any more. The allowance of costs was, in our opinion, a 
matter within the discrétion of the court. 
The decree of the circuit court is affirmed. 

HANFOED, District Judge, (dissenting.) My reasons for dissent- 
ing in this case, briefly stated, are as followa: 

The mortgage is a unit. It covers a single tract of land. There 
can be but one foreclosure suit founded upon it. The equity of ré- 
demption is a unit, and the right to a bill to redeem is not divisible. 
The amount of the mortgage debt must necessarily be ascertained 
by the court before granting the relief prayed by the bill. The 
court cannot proceed to dispossess the appellants, nor partition the 
land, without the présence of Bunnell; and the money required to 
pay the mortgage debt cannot be distributed without the présence 
of Carmany. Therefore the several co-owners of the equity of ré- 
demption and the several successors in interest of the mortgagee 
are ail indispensable parties. Chadboume's Ex'rs v. Coe, (8th Cir- 
cuit,) 51 Fed. Eep. 479, 10 U. S. App. 78, 2 C. C. A. 327; 2 Jones, 
Mortg. § 1100; Kailroad Co. v. Ide, 114 IL S. 52, 5 Sup. Ct. Rep. 735; 
Coney v. Winchell, 116 U. S. 227, 6 Sup. Ct. Rep. 366; Home Mut. 
Tus. Co. T. Oregon Ry. & Nav. Co., 20 Or. 569, 26 Pac. Rep. 8.j7; 
Blacldock v. Small, 127 U. S. 96, 8 Sup. Ct. Rep. 1096. 

It is conceded that the court did not hâve jurisdiction of the case 
when ail who were originally made parties were before the court, 
and I do not belle ve that the objection has been obviated by shut- 
ting ont some of the parties whose interests in the subject-matter 
of the suit are apparent on the face of the record. 

Handley, the mortgagor's attomey, was fully authorized to ne- 
gotiate and discount the note and mortgage, and there is no charge 
of fraud which can in any wise affect the rights of the appellants. 
I think that they are entitled, by the terms of their contract, to 
receive a just proportion of the fuU amount secured by the mortgage. 



COMITIS v. PARKERSON et al. 

(CircTiit Court, B. D. Louisiana. June 17, 1893.) 

1. Alteïts — Expatriation of Cittzf.ns of United States. 

The act of July 27, 18G8, (15 Stat. 22;î,) enlitled "An act concemlng the 
riglits of Aiuericau citizeus in foreign slates," récites ia Its preamble tliat 
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"the right of expatriation Is a natural and Inhérent right of ail people;" 
but the provisions of the act apply only to persons expatriated from a 
foreign country by immigration into the United States and naturallzation 
therein, and déclares them entitled to the same protection abroad as la 
accorded to native-born citizens of the Union. Hdd that, even if the 
preamble be held to imply a récognition of the right of a citizen of the 
United States to expatriate hlmself therefrom, actual removal from the 
country, and the acquisition of a domicile elsewhere, are conditions pré- 
cèdent to suoh expatriation. 
Sl Same — Husband and Wipe — Citizbnship bt Makriagb. 

Act Feb. 10, 1855, (10 Stat 604; Rev. St § 1994,) whlch provides that an 
alien woman, by marriage with a citizen, shall become a citizen, does not 
authorize any Inference that congress intended to déclare the converse, 
that a citizen woman, by marriage with an alien, should become an alien; 
nor wiU the principle that the domicile of the wlfe is oontrolled by that 
of the husband, obviate the necessity of an actual removal from tho country 
of a citizen woman, married to an alien, in order to efCect her expatriation, 
that statute not being a déclaration of the gênerai conséquences of mar- 
ri.Tge, but being in furtherance of the uniform pollcy of the government 
of the United States to increase Immigration by encouraging the naturall- 
zation of citizens. 
8. Same — Expatkiation — How Permir8ibi,e. 

Expatriation can be effected only In accordance with law. Under our 
government, congress must be the source of that law. 
i. Same— Conditions op Expatriation — Ip Possible at Ali,. 

If expatriation could under our constitution ever be implled, It tnust 
be in some manner assented to by congress, and the purposo to efCect it 
must be manifested by some unoqulvocal act on the part of the citizen 
seeking expatriation. Both thèse conditions are wanting in thls case. 
6. Same— What Constitdtes Alienage. 

Plaintilï, a native citizen of Loulsiana, married a native-born subject of 
Italy, who, prior thereto, had come to Loulsiana, and engaged in business, 
without Intendlng ever to retiim to Italy, though he was not naturalized. 
After her marriage, she and her husband, until his death, lived together 
In Loulsiana, without any intention on the part of either to deijart there- 
from or ever to réside elsewhere, and she, after his death, continued to 
live there. Beld, that she was not an alien, and hence the fédéral courts 
could bave no jurisdlction on the ground of diverse cltlzenshlp of a suit 
by her agalnst a citizen of Loulsiana. i 

At Law. On plea to the jurisdiction. Action by Annie Comitis 
against W. S. Parkerson and others for the wrongful death of 
plaintiff's husband. For opinion on exceptions to the pétition, 
see 50 Fed. Eep. 170. Plea sustained. 

John Q. Flynn, for plaintiff. 

E. A. O'Sullivan, City Atty., for défendant city of New Orléans. 
H. 0. Miller and Chas. F. Buck, for défendant W. S. Parkerson 
and others. 

BILLINGrS, District Judge. This case is submitted on a plea to 
the jurisdiction of the court. The défendants are citizens of Loul- 
siana. The question is whether the plaintiff is an alien. The ad- 
mitted facts are thèse: The plaintiff was a native-born citizen of 
the state of Louisiana. On the 30th day of July, in the year 1881, 
in Louisiana, she intermarried with Loretto Comitis, who was a 
native-born subject of the kingdom of Italy, and had several years 
previous to that time immigrated from Italy, and established his 
résidence in New Orléans, where he engaged in business, and where 
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he, up to the time of Ms marriage, and he and his wife, after Ms 
marriage, continued to réside, it being at ail times after his coming 
to Louisiana Ms purpose not to return to Italy to réside, but to con- 
tinue to réside in Louisiana. After bis deatb his wife continued 
to réside in Louisiana, and at no time had she the purpose to re- 
move to Italy. The question may be generalized thus: Does a 
woman who was a citizen of the United States, who ne ver in- 
tended to leave it, and never did leave it, become expatriated and 
become an alien by marriage with a man who had been a subject 
of Italy, but who, previous to his marriage, had settled in Loui- 
siana, and had foreA-er severed himself from Italy? 

The arguments on both sides hâve conceded (what could hardly 
be denied) that the tie which binds together a government and its 
subjects or citizens, and which créâtes the reciprocal obligations 
of protection and obédience, can be dissolved only in such a mode 
as has the assent of both parties; that, so far as concerns the 
government, this assent must be expressly made, or must be in- 
ferred from the fundamental or statutory provisions by which the 
action of the government involved is regulated. A change of the 
allegiance due to the United States, a throwing of it off on the 
part of a citizen, involves on the part of the government an ac- 
quiescence from that department of government which, according to 
its constitution, must acquiesce in it; and, on the part of the citi- 
zen, the manifestation of the purpose to expatriate himself by some 
unequivocal act, which act must also be recognized by the govern- 
ment to be adéquate for that purpose. 

I shaU consider the question in two aspects: First, has the 
government of the United States in any way authorized or sanc- 
tioned the wlthdrawal of the plaintiff's allegiance to itself? and, 
secondly, do the facts of the case show a purpose on the part of 
the plaintiff to withdraw and transfer her allegiance? 

First, as to any authority or sanction of the government of the 
United States. There can be no doubt but that the department 
of government which, in the distribution of authority under the 
constitution, has power over the subject of naturalization, has it 
also over the subject of expatriation. The constitution is silent 
on the subject of expatriation; but article 1, § 8, par. 4, pro vides 
that "congress shall hâve power to establish a uniform rule of 
naturalization." Where the constitution is thus silent as to who 
can denationalize, that department which can nationalize must be 
held to hâve authority to expatriate. Since the décision of Chirac 
V. Chirac's Lessee, 2 "UTieat. 200, 209, that power has been settled 
to be vested exclusively in congress. 

Down to the act of Jijly 27, 1808, the question of right of ex- 
patriation and its limitations had been considered by the suprême 
court of the United States in the following cases: The Santissima 
Trinidad, 7 Wheat. 283; Talbot t. Janson, 3 Dali. 133; Inglis v. 
Trustées, 3 Pet. 99; and Shanks v. Dupont, Id. 242. There is also 
an able exposition of the subject given by Chief Justice Elsworth 
in his opinion in the Case of Isaac Williams, 1 Tuck. Bl. Comm. pt, 
1, Append. 436, cited in Murray v. The Charming Betsy, 2 Cranch, 
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82, note. Tlie law established in tbese cases is thus sunimarized 
by Chancellor Kent, 2 Cîonini. marg. p. 49 : 

"The bettor opinion would soem to be that a cilizen eannot renounce his alle- 
giance to the United States without the permission of goveniment, to be de- 
clared by law; and tliat, as there Is no exlsting législative régulation on tlie 
oase, tlie rule of the Énglish conimon law (peipetual aUegiance) remalus 
unaltered." 

This doctrine upon tlie matter of expatriation was declared and 
reiterated and inflexibly maintained, notwithstanding congress had, 
from the year 1802, permitted an alien, in being naturalized in the 
United States, to abjure his native allegiance without any release 
of it from his former sovereign. The inconsistency of the theory 
of perpétuai allegiance with the admission of foreigners to citi- 
zenship by requiring them simply to renounce for themselves ail pre- 
ceding allegiance was admitted by the suprême court in Shanks v. 
Dupont, supra, and by Judge Kent, but it was tacitly admitted 
by both the court and the commentator that no power could cor- 
rect the inconsistency or deal with the subject save congress. 
Congress, on the 27th of July, 1868, (15 Stat. 223,) passed the act 
entitled "An act concerning the rights of American citizens in for- 
eign states." It is to be observed that the act itself, as does its 
title, deals only with the protection of aliens by birth who hâve 
become citizens by naturalization. As to them, it déclares it to 
be the détermination of the United States to accord to them, when 
in foreign states, the same protection as is accorded to native- 
born citizens similarly situated, The whole scope and force of 
the act, when most liberally construed, even when expanded by 
the more gênerai terms of the preamble, déclares that naturalized 
citizens, having, according to the principles of our government, 
the same rights as native-born citizens, shall hâve by law the same 
protection abroad. As to whether allegiance can be acquired or 
lost by any other means than statutory naturalization is left by 
congress in precisely the same situation as it was before the pas- 
sage of this act. During the year 1868, and since, flve treaties 
hâve been entered into between the United States and foreign gov- 
ernments based upon this statute, in which the right of expatria- 
tion is dealt with, (which will be referred to hereafter;) and in 
ail thèse treaties the right is conflned, as is the statute, to that of 
citizens or subjects of our country who hâve become citizens or sub- 
jects of others by direct statutory naturalization. So that with 
référence to the question before the court the law is left where 
it was previous to the year 18(>8, and congress has made no law 
authorizing any implied renunciation of citizenship. 

I think the conclusion might be rested hère. But, even if con- 
gress, in the preamble to the act of 18G8, had meant to déclare 
that there might be expatriation effected in connection with other 
means than by naturalization abroad, the settled doctrine as to 
expatriation would prevent the plaintifl from being regarded as ex- 
patriated. Expatriation must be effected by removal from the 
country. It eannot be denied that whatever right of expatriation 
congress meant to déclare by the act of 1868 is in the express lan- 



Ô60 FEDERAL KEPOETER, Vol. 56. 

guage of the preamble based entirely upon tlie inborn rigM to seek 
happiness by free removal from one country to another. It could 
not, tberefore, bave been intended by congress in tbat act tbat 
citizens should expatriate themselves, and remain pennanently 
within tbe country. The riglit is limited to or conditioned upon 
actual removal, by tlie public writers. Puffendorf, in his Law of 
Nations, (Book 8, c. 11, § 2,) says: 

"But now tlie usual way by wMch subjection ceases is when a man by per- 
mission of his own commonwealth voluntarily removes liito another, and 
settles himself and his effeets and the hopes of his fortune there." 

And again, in section 3, he says : 

"But then it nmst be observed that by removing in thls place I understand 
the departing ont of the dominions and territories of the commonwealth, and 
not the clianging its authority, and continuing to live in its dominions." 

Some light may be obtained upon the subject by considering the 
laws of the states before the adoption of the constitution. Ail 
were adverse to the right to expatriate save Virginia and Pennsyl- 
vania. I hâve not had access to the act of Pennsylvania. That of 
Virginia is given in Talbot v. Janson, 3 DaU. 136, note. The words 
of the law are thèse: 

"Whensoever any citizen of this commonwealth sliall, by deed in writing, 
imder his hand and seal, executed in the présence of and subscribcd by three 
witnesses, and by them, or two of them, proved in the gênerai court, any dis- 
trict court, or the court of the oounty or corporation where he résides, or 
by open verbal déclaration made in either of the said courts, to be by them 
..întered of record, déclare that he relinquishes the character of a citizen, and 
shall départ out of this commonwealth, such person shall, from the tlme of hia 
departure, be oonsidercd as having excrcised his right of expatriation, and 
shall thenceforth be deemed no citizen." 

It will be seen from this statute that to effect the expatriation 
the citizens must make or hâve passed in a court of record a public 
déclaration of his renunciation, but that, even after this had been 
done and recorded, the citizenship ceased not until from the 
time of the departure from the commonwealth. Whenever the 
subject has been referred to by the United States suprême court 
the same view has been taken. In The Santissima Trinidad, 7 
Wheat. 283, Justice Story, at page 348, after declining to express 
an opinion npon the gênerai question of the right of an American 
citizen, independently of the authority of a législative act, to throw 
off his allegiance to his native country, adds: 

"It is perfectly clcar that tlils cnnnot l)e rtone without a bona fide change of 
domicile." 

The syllabus in Talbot v. Janson, 3 I>all. 133, as prepared by 
Justice Curtis in his décisions of the suprême court, (volume 1, p. 
128,) states the doctrine of that case upon this point to be: 

"If tbc riglit of expatriation exists, not only a renunciation of citizenship 
of the United States but actnal removal for some lawful purpose and the 
acq\iisition of a domicile elsewhere are necessary to elïcct it." 

See, also, The Dos Hermanos, 2 "Wheat. 76; and page 98, where 
the court says that, even if Mr. Miller had been expatriated by his 
resumption of domicile in the United States, he became a "redin- 
tegrated citizen." 
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To the same effect is the doctrine of the five treaties above re- 
ferred to, Those treaties were: A treaty with. tlie North German 
Confederacy, (15 Stat. 615;) a treaty with Bavaria, (Id. 661;) a 
treaty with Wurttemberg, (IG Stat. 735;) with Hesse, (Id. 743;) 
and Ecuador, (18 Stat. 69.) Thèse treaties, as has boen remarked, 
l'eciprocally give effect to the naturalization of the citizens or sub- 
jects of either government in the country of the other. So dé- 
pendent is this récognition of change of allegiance upon actual 
change of country that in each treaty there is the same article as 
to the effect to be given to a retum to the native country animo 
manendi. For instance, in the treaty with the king of Prussia, 
(15 Stat. 616,) article 4 pro vides: 

"If an American naturallzod in North Germany renews his résidence in 
tlie United States, witliout the intent to retum to Nortli Germany, he sliall 
be held to liave renounced liis naturalization in North Germany." 

AIsberry v. Hawkins, 9 Dana, 177, is one of the few American 
cases which, following the law of Virginia, the parent state of 
Kentucky, maintains the right of expatriation. But the court there 
held that expatriation must be actual; there must be a going forth 
from the country allegiance to which is surrendered. 

My conclusion, therefore, is that from the utterances of the 
public writers, of the suprême court, and the provisions of the 
treaties, even if congress meant to imply that expatriation from 
the United States might be effected by means other than natural- 
ization in a foreign country, it must hâve meant that it should be 
conditioned upon actual departure from the country. 

It does not affect the conclusion that the domicile of the wife 
was controlled by that of the husband. Whether decided by her 
or by one whom she had authorized to décide for her, the îact of her 
résidence hère, with the purpose on the part of her husband and her- 
self to remain hère always, is, as it seems to me, both upon princi- 
ple and authority, an insuperable obstacle in the way of her ceasing 
to be considered a citizen of the United States. Nor does it seem 
to me that the act of congress of February 10, 1855, (10 Stat. 604; 
Eev. St. § 1994,) which provides that an alien woman by mar- 
riage with a citizen shall become a citizen, authorizes any inference 
that congress meant to déclare the converse, viz. that a citizen 
woman by marriage witli an alien should become an alien. The 
law is in such well-considered and guarded terms as to forbid any 
extension of it by implication. The public policy of the United 
States on the subject of immigration has been based upon its 
interests. A continent was to be populated. Vast tracts of land 
were to be settled and occupied chiefly by foreigners. Therefore 
congress has uniformly encouraged and fostered the immigration 
and naturalization of foreigners in every proper way. Lynch v. 
Clarke, 1 Sandf. Ch. 657, and Chief Justice Elsworth's opinion in 
the Case of Isaac Williams, 2 Cranch, 82, note. Again, congress 
considered the investiture of an alien with the rights of citizenship 
as an advantage in the réception of which acquiescence might be 
presumed, which would be far from true as to the loss of those 
rights by a citizen. The relation of husband and wife was dealt 
v.56F.no.8— 36 
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with hj congress only in the furtheraiice of this public policy ot 
tlie nation, and the statute "was not intended as a gênerai enactment 
upon the conséquences of marriage between people of différent 
nationalities. Therefore, as it seems to nie, if inference is to be 
resorted to upon the subject, the motive on the part of congress 
for maldng an alien woman a citizen by her marriage with a citi- 
zen would hâve been the very reason for its not intending the con- 
verse, — that a citizen woman by marrying an alien should become 
an alien. 

The relation of husband and wife is not inconsistent with one 
being a citizen and the other being an alien. In Priest v. Cum- 
mings, 16 Wend. 616, 626, the suprême court of New York, Judge 
Nelson, afterwards Mr. Justice Nelson, being the organ of the court, 
held that in the act of congress, known as the "Naturalization 
Act," the words, "any alien being a free white person," included 
an alien married woman, and that an alien wife might be natural- 
ized without the concurrence of her husband ; Judge Nelson quoting 
from the opinion of Shanks v. Dupont, 3 Pet. 248, to the effect that 
"the incapacities of married women do not affect their political 
rights, nor prevent them from acquiring or losing a national char- 
acter; that their political rights do not stand upon the doctrines 
of municipal law, but upon the more gênerai principlea of the law 
of nations." If the doctrines of international law and our own 
naturalization statute sanction a married woman becoming a citi- 
zen for herself and without the concurrence of her husband, how 
shall the fact of a woman's marriage with an alien-born husband, 
who has cast ofE forever ail political connection with any country 
eave this, and has settled hère for life, work ipso facto an unde- 
clared implied surrender of her citizenship? In BeCk v. McGillis, 
9 Barb. 35, it was held that the marriage of a female with an alien 
did not render her an alien, so as to prevent her taking real estate 
by dower. 

I hâve so far considered the question submitted with référence 
to any assent on the part of the government to a renunciation 
of allegiance on the part of the plainttff. Very much of what I 
hâve said bears upon the remaining point to be considered, — 
whether the plaintifl has herself doue any act which, by fair in- 
tendment, manifested a purpose of voluntarily withdrawing her 
allegiance from the United States. The plaintiff is in this case 
claiming a privilège acquired, but the case must be determined 
upon precisely the same considérations as if the question arose xipon 
un objection interposed against her claim of a right, such as if she 
was setting up a right of dower, and it was claimed she had become 
an alien. In either case the question would be the same, — has the 
plaintiiî by her marriage with Comitis renounced her citizenship 
of the United States? According to the facts of the case, Comitis 
several years before the marriage settled hère with a purpose to 
withdraw altogether from Italy, his native country, and never to 
leave this country, which purpose he retalned till the time of his 
death. The plaintiff herself never left the country, and never in- 
tended to leave. The inference to be drawn from the plaintiff's 
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marrîage with Comitis, under thèse circumstances, as it seems to 
me, is that the plaintiff meant to retain, and her husband ultimately 
to acquire, citizenship in the United States. According to the 
doctrine laid down by tlie English courts, especially by Sir William 
Scott, and reiterated by tlie United States suprême court in The 
Venus, 8 Cranch, 255, in case of a war between the United States 
and Italy, if Comitis (doing less tlian is shown to hâve been done 
by him in his case towards making this his permanent domicile) 
"had removed to this country, settled himself hère, and engaged 
in the trade of the country, he would hâve furnished such évidence 
of an intention permanently to réside hère as would hâve stamped 
him with the national character" of the United States. Page 
279. I cannot see how, if thèse circumstances would hâve stamped 
upon him the national character with respect to his goods on the 
high seas, they should not be considered as stamping the same 
national character upon him as a husband in the opinion of the 
woman who was about to marry him, and thus furnish a clear indi- 
cation of the intent on her part not to renounce the protection of 
the govemment of the country in which she and he intended to 
continue to réside. Both the husband and wife intended this coun- 
try as their permanent domicile. By virtue of his settlement 
and résidence hère the constitution makes his children citizens 
of the United States. By reason of his settlement and résidence 
hère the courts adjudge his property, when outside of ail countries, 
that of a citizen. If the controlling circumstances of a man's 
life render his children and his property American, can a union 
with him by marriage be held to indicate a purpose on the part of 
the wife to expatriate herself and render herself an Italian? If, 
even when renunciation of allegiance is permitted, express re- 
nunciation is not allowed except when accompanied by actual de- 
parture from the country, a fortiori, remaining and intending to 
remain in one's native country permanently forbid any withdrawal 
from allegiance by implication. 

My conclusion, for the reasons which I hâve thus stated, is that 
on the questions of naturalization and expatriation the judgment 
of the courts must not outrun the action of congress, and that the 
courts must carefully observe the Unes of démarcation which the 
congress has drawn; that any imperfections or inconsistencies in 
those lines must be supplied and corrected by congress, and not 
by the courts; and that the laws of congress do not authorize, nor 
do her own acts impute, any cessation of her citizenship of the 
United States. Four attorney gênerais of the United States hâve 
given opinions upon the question as to the effect of a female citizen 
marrying an alien husband. Two hâve held that she became an 
alien, two that she remained a citizen. One of the présent justices 
of the suprême court, when he was district judge, wliose every 
opinion has my great respect, due not more to his elevated position 
than to his commanding fltness for it, came to the opposite con- 
clusion to that which I hâve reached. Pequignot v. Détroit, 16 
Fed. Eep. 211. But in that case the facts characterizing the rési- 
dence of the husband and wife may hâve made it what the public 
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writers term temporary résidence, wliereas tlie intent of tlie plain- 
tiff and her Iiusband was to remain in tlie United States always. 

I think the plea must be maintained, and the suit dismissed with- 
out préjudice. 

COULTER V. STAFFORD. 
(Circuit Court of Appeals, Nlnth Circuit. May 8, 1893.) 

1. Terhitories — Acts of Lbgislaturb — Validity— Submission to Congbkss. 

Hev. St. § 1850, requires that ail laws passed by territorial législatures, 
except certain territories named, "sliall be submitted to congress, and, if 
disapproved, sliall be null and of no effect." Helil that, in order to im- 
peacli any law under tLus section, it must be sliown tliat tie same was 
suliniitted to congress, and disapproved. 

2. CONSTITUTIONAL LAW — OBI.IGATION OF CONTRAOTS — TaX DeEDS AND CEB- 

TIFICATES. 

The statute of Washington Torritory, (Iiaws 1886, p. 92,) requiring the 
holders of tax certiflcates to give notice to the owner or occupant of land 
before they c.an obtain tax deeds, did not, in its application to a tax cer- 
tificate issued before its passage, impair the obligation of the eontract 
evidenced by the certiflcate, and the holdor thereof was bound to give 
such notice. 

8. Tax Deeds— Vai-idity — Notice to Ownek. 

In case tho land was unoccupied, and the owner could not be found, 
tlie act rwiuired the notice to be published tliree times In a newspaper 
printed in the county, the flrst publication to be not more than flve months 
and the last not less than ^xty days before the expiration of the time 
for rédemption. Hcld, tliat one whose certiflcate entitled him to a deed 
on llay 7, 1880, had .i reasonable and sufliclent time after the passage 
of the act (Feb. 3, 188G) to comply with its provisions; and it was im- 
material that, owlng to delay in publishing the law, he dld not in fact 
hâve knowledge of it In time. 

4. Bamb — Limitation of Actions. 

A deed made by the sherifl in such cas© without a compliance with the 
statute, and without reciting such a compliance, Is a deed void upon its 
face for want of authority to exécute it, and is insufflcient to set the stat- 
ute of limitations ruiming in favor of the grantee. 

In Error to tlie Circuit Court of tlie United States for tlie Dis- 
trict of Washington. 

At Law. Action by Samuel Coulter against John A. Stafford 
for the recovery of land sold for taxes. A jury was waived, and 
the cause was tried to the court, which gave judgment for défend- 
ant. See 48 Fed. Rep. 266. Beversed. 

Tustin, Gearin & Crews and W. S. Beebe, for plaintifC. 
Battle & Shipley, for défendant. 

Before GILBEET, Circuit Judge, and KNOWLES and HAWLEY, 
District Judges. 

HAWLEY, District Judge. This is an action to recover cer- 
tain real estate situate in Seattle, King county, Wash. The plain- 
tiff in error claims to be the owner, and deraigns his title by mesne 
conveyances from a patentée of the United States. The land was 
assessed for taxes in 1882 in the name of Albert Can*, the owner 
thereof at that time. The taxes became delinquent, and the land 
was sold at public sale by the sheriff of King county ou May 7, 1883, 
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to one H. Jacobs, and a certificate of sale therefor was given to 
tke purchaser. Jacobs subsequently assigned said certificate to 
John A. Stafîord, the défendant in error, and on July 14, 1886, the 
eheriff made, executed, and delivered to said Stafford a deed tbere- 
for. This deed was recorded July 17, 1886. At tbe time tke deed 
was executed the land was unoccupied and unimproved, and was 
of but little value. The défendant claims that under and by vir- 
tue of the tax deed he entered upon and took actual possession of 
said land on October 1, 1886, and during that year inclosed the 
same with a fence, and began the work of clearing and improv- 
ing the same, and thereafter erected a dwelling house thereon, and 
has, ever since the Ist of October, 1886, been in the open, notorious, 
actual, quiet, peaceable, continuons, exclusive, and adverse posses- 
sion thereof up to the time of the commencement of thia action 
on the 29th day of January, 1890. 

From the findings of the court below the plaintiff is entitled to a 
judgment in his favor, unless the défendant acquired a valid title 
by the sheriff's deed, or unless the action is barred by the statute 
of limitations. There are several preliminary objections to the 
considération of some questions contained in the record, which we 
deem unnecessary to notice, as we shall be governed only by the 
ûndings of the court, and a considération of the merits of the case 
as presented by the findings. 

The only other preliminary question deserving of notice is the con- 
tention made by defendant's counsel that certain laws of the terri- 
tory of Washington are not binding, because by the enabling act 
under which Washington Territory was organized, and by section 
1850 of the Revised Statutes of the United States, ail laws passed 
by the législature are required to be submitted to congress for ap- 
proval. Section 1850 reads as foUows: 

"AU laws passed by the législative assembly and govemor of any territory 
(except certain named territories, of which Washington is not one) shall be 
snbrnltted to congress, and, if disapproved, shall be null, and of no eft'ect" 

We are of opinion that, in order to impeach the validity of any 
act under this section, the party claiming it to be invalid would 
hâve to show that it had been submitted to congress, and that it 
had been disapproved. In the absence of any évidence or spécifie 
finding of any action upon the part of congress, we are bound to 
présume that the laws of Washington Territory are of binding force 
and effect. 

At the time of the sale of the property for delinquent taxes the 
Code of Washington provided that — 

"If wltliin three years after the sale of any tract or lot of land for taxes 
the same has been not redeemed, as provided, Ihe lawful holder of a valid 
certificate of sale shall be entitled to a deed to the land described in said cer- 
tificate, and upon Ihe surronder of said certificate to the sherift, and the pay- 
ment of ail subséquent taxes against said land, if there be any, and the ré- 
demption of said lands froin ail former sales to the county, not yet redeemed, 
if there be any, the sherlff must make to the purchaser or his assignée a deed 
of the property In fee simple, running in the name of the territory of Wash- 
ington, and reciting in the deed substantially the matters conta.Uied In the 
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certificate, and that no person bas redeemed the property during the tlme 
allowed by law for its rédemption." Code Wash. § 2934. 

In 1886 this section was amended by adding thereto the follow- 
ing: 

"ProYided, however, tbat no holder or owner of such certificate sliall be 
entitled to a deed of the lands or lots so purcbased untll the following con- 
ditions bave been complied vvlth, to wit: Sucb bolder or owner sball cause to 
lie served a written or priuted notice of sucb purcbase on tbe person or persons 
in actual possession or occupancy of sucb tract or lot of laiwl, and also the 
person in wbose name tbe same was taxed or assessed, if, upon diligent in- 
quiry, he can be found in tbe county, at least sixty days prior to tbe expira- 
tion of tbe three years aforesaid, in whicb notice be sball state wbeu be pur- 
cbased tbe land or lot, the description tbereof, for what year taxed or spocial- 
ly assessed, and when tbe time of rédemption wlU expire. If no one is in tbe 
actual possession or occupancy of sucb tract or lot of land, and tbe person 
in wbose name tbe same was taxed or assessed, upon diligent inquiry, cannot 
be foimd in tbe county, tben tbe bolder or owner of said certificate sbaU pub- 
lisb such notice in some newspaper priuted and publisbed in tbe county, 
* * * wbich notice shall be inserted three timos, the flrst not more than 
flve months and tbe last not less than sixty days before the time of rédemp- 
tion shall expire. And tbe holder or owner of sucb certificate, or bis agent, 
sball, before he shall be entitled to such deed, make an affldavit of bis having 
complied with the conditions of tbis section, stating particularly tbe facts 
relied on as such compllance, wbich affldavit shaU be delivered to tbe sheriff, 
and wbich shall, by him, be filed in tbe office of tbe county auditor, and by 
bim entered on tbe record of bis office, and carefuUy preserved among tbe 
files of bis office, whicb record and afiidavlt shall be prima facie évidence 
that such notice bas been given. ♦ • * Tbis act shall take effect and be 
In force from and after its approval by tbe govemor. Approved February 
3, 1886." Laws Wash. p. 92. 

Tlie défendant claims that a purchaser at a tax sale buys with 
référence to the laws in force at the time of the sale, and that the 
amendatory act requiring notice to be given is unconstitutional, 
in that it impairs the obligation of his contract. This question 
has been frequently discussed, and many différent views hâve been 
expressed in regard thereto; but the great weight of authority 
and reason is clearly to the effect that a statute which requires the 
holder of a tax certificate, made before its passage, to give notice 
to the owner Qr occupant of the land before he can obtain his tax 
deed, does not impair the obligation of the contract evidenced by 
the certificate. Under such acts no légal remedy of the holder of 
the tax certificate is taken away. He is simply required to ob- 
serve a formality imposed by the statute. By the observance of 
this formality ail his rights are preserved to him unimpaired. Cur- 
tis V. Whitney, 13 Wall. 68; OuUahan v. Sweeney, (Cal.) 21 Pac. 
Eep. 960. Especially is this true in ail cases where a reasonable 
time is given for the holders of such certificates to comply with the 
provisions of the amendatory act, so as to be entitled to their deeds 
within the time mentioned in the original act State v. Hund- 
hausen, 24 Wis. 196; Curtis v. Morrow, Id. 664; Gage v. Stewart, 
127 111. 207, 19 N. E. Eep. 702. The period of rédemption will not 
come to a close unless the notice required by the amendatory act 
is given. Compliance with the provisions of the law in this re- 
spect is an essential requisite, as a condition précèdent, to au- 
thorize the sheriff to make the deed. The notice must be given, 
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and the afQdavit of the service must be flled. Gage t. Bani, 141 U. 
S. 351, 12 Sup. et. Kep. 22, and authorities there cited; Slyfleld t. 
Healy, 32 Fed. Eep. 2; Slyfleld v. Barnnm, 71 lowa, 245, 32 N. W. 
Eep. 270; îfelson v. Land Co., 35 Minn. 408, 29 N. W. Rep. 121; 
MuUer t. Jackson, (Minn.) 40 N. W. Rep. 565; Inhabitants of Lun- 
nenburg v. Heywood Cliair Co., 118 Mass. 540. 

The tliree years mentioned in section 2934 of the Code expired 
May 6, 1886, 3 months and 4 days, or 91 days, after the amenda- 
tory act took effect, The court found as a fact that the notice pro- 
vided for in the amended act was never given by the défendant, 
nor by any one in his behalf, and that no aifidavits showing or pnr- 
porting to show such service was ever flled in the office of the 
county auditor of King county, or entered in the records of the 
office of said county auditor. Did the défendant hâve a reasonable 
time to enable him to comply with the provisions of the amenda- 
tory act? The question as to what constitutes "a reasonable time is 
one of law as well as of fact. We are of opinion that in the prés- 
ent case there was ample time after the amended law took effect 
on the 3d day of February, 1886, to hâve enabled the défendant 
to comply with its provisions prior to the 7th day of May, 1886, 
when, by the tenus of his certiflcate, he was entitled to a deed. 
The court found "that no one was in the actual possession or oc- 
cupancy of said land ui)on which such notice could be served, and 
the said Albert Carr was not in King county to enable défendant 
to serve notice upon him required by said act." This being the 
case, the défendant was required by the provisions of the law to 
publish the notice in some newspaper, and hâve it "inserted three 
times," the first time not more than flve months and the last not 
less than sixty days before the time of rédemption expired. If the 
notice had been inserted in a newspaper published but once a 
week, the défendant could hâve strictly complied with the law, so 
that the last insertion of the notice would hâve been published "not 
less than sixty days before the time of rédemption expired." But 
the law did not require the notice to be published in a weekly 
newspaper. The notice could hâve been "inserted three times" in 
a daily newspaper. In any view that may be taken it seems to us 
that there was a reasonable time given to the défendant to hâve 
complied with the law before the time of rédemption expired. It 
is argued, however, that, on account of the delay in the publication 
of the law after its passage, défendant was not afforded a reason- 
able opportunity to comply with its provisions. It is a sufflcient 
answer to this argument to say that the législature did not make 
the time for the law to take effect dépendent upon the time of its 
publication. It took effect by its express terms upon its approval 
by the governor on the 3d day of February, 1886, and the only 
question is whether there was a reasonable time thereafter to 
enable défendant to give the notice; and we are of opinion, as be- 
fore stated, that there was. But, in any event, the défendant 
should hâve given the notice before he applied for the deed. The 
time for rédemption did not expire until the notice was given, and 
the sheriff had no power or authority to exécute the deed unless 
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the notice had been given, and the affidavit of its service made 
and filed, as required by tbe law. 

The deed having been executed witbout authority of law, tlie 
question is presented wlietlier it was admissible in évidence for 
tke purpose of explaining the possession of défendant, and sufïi- 
cient to put the statutes of limitation in motion. The statute 
is as foUows: 

"Any suit or proceeding for the recovery ol land sold for taxes, exeept 
in cases when the taxes hâve been paid on the land redeemed, as provided 
hy law, shaU be commonced withm three years f rom the time of recording tlio 
lax deed of sali, and iiot thereaft(;r, exeept by the purchaser at the tax 
sale." Section 2939. 

The three years after the recording of the deed expired on the 
17th day of July, 1889, and this action was not commenced until the 
29th day of January, 1890. The statute is therefore a complète 
bar if the deed in question is of such a character as to make the 
statute applicable and of force in this case. Numerous authori- 
ties hâve been cited by the respective counsel, bearing more or less 
upon the question at issue hère. There is some conflict of opinion 
upon the subject in the différent state courts. The suprême court 
of the United States in its décisions has foUowed the construction 
of the statute given by the state court from which the case came, 
wherever the question had been previously passed upon by the state 
court. Many of the courts discuss at length, and base their déci- 
sion upon, the distinction which exists between a void deed, one 
void upon its face, and a deed which is only voidable on account 
of some defect or irregularity which does not appear upon its face. 
The direct question came before the suprême court of the United 
States as early as 1850, in Moore v. Brown, 11 How. 414. The court 
held that the statute of limitations of the state of Illinois, limit- 
ing the time for the bringing of suits where land had been sold 
for the nonpayment of taxes, was not intended to give protection to 
a person in possession under a deed void upon its face. In the 
course of the opinion the court said that the mode of determining 
whether the deed is void upon its face "is to test the deed by mak- 
ing a référence to the authority recited in it for making the sale, 
in connection with the act giving the auditor the power to seU. 
When the sale is found not to be according to that power, the deed 
is void upon its face, because the action of the auditor is illégal, and 
the law présumes it to be known to the purchaser. The latter can 
acquire no title under it. Being a void deed, possession taken un- 
der it cannot be said to be adverse and under color of title." In 
that case the fact was disclosed that the auditor sold the land short 
of the time prescribed by the act, and the court for that reason 
held that it was not "a sale according to law." In 1851, in Pillow 
V. Eoberts, 13 How. 472, where there was nothing on the face of the 
deeds showing them to be irregular, détective, or void, the court 
held that, under the laws of Arkansas, five years' adverse possession 
under an invalid deed from a tax collector is a bar to an action by 
the true owner, and in the course of the opinion it is said that "color 
of title, even under a void and worthless deed, has always been re- 
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ceived aa évidence that the person in possession claims for hirnself, 
and, of course, adversely to ail the world." Tlie court furtlier said 
that "the case of Moore v. Brown, 11 How. 424, had référence to a 
deed void on its face, and in conséquence of this fact, under the 
peculiar statutes of Dlinois, it furnishes no authority for the déci- 
sion of the court below in the présent case." 

We are of opinion that the facts of the case at bar bring it with- 
in the reason of the rule announced in Moore v. Brown, and that it 
is our duty to foUow that décision, unless it has been overruled, or 
the principles therein announced departed from, in the more récent 
décisions of the suprême court. If the auditor in that case had 
no authority to make the deed because the land was sold short of 
the time prescribed by the law, how can it be claimed that the sher- 
iff, in this case, had any authority to make the deed? Under the 
law as it existed at and prior to the time when the deed was made, 
the sheriff was not authorized to exécute the deed, unless the affida- 
vit as to the service had been made, presented, and ûled as the law 
provides. Although the deed was prima facie évidence under the 
laws of Washington of "the regularity of ail other proceedings, from 
the assessment by the assessor, inclusive, up to the exécution of the 
deed," (Code Wash. § 2937,) yet the authority to exécute the deed 
is not shown. The statute must always be examined in order to 
ascertain the authority of the offlcer to exécute the deed. After ex- 
amining the provisions of the statute, it does not appear upon the 
face of the deed that the sheriff had any authority whatever to exé- 
cute it, and, no authority for its exécution being shown, it is abso- 
lutely nuU and void, and wholly insuf&cient to put the statute of 
limitations in motion, and the court erred in admitting it in évidence 
for any purpose. Such we understand to be the conclusions reached 
by the décisions of the suprême court of the United States in cases 
where it was not controUed by the décisions of the state court from 
which the cases came. In Eedfield v. Parks, 132 U. S. 239, 10 Sup. 
et. Kep. 83, which came before the court upon a writ of error from 
the eastem district of Arkansas, the court held that a deed of land 
sold for the nonpayment of taxes, which recites that the sale was 
made on a day which was not the day authorized by law, is void on 
its face, and isnot admissible in évidence to support an adverse pos- 
session under a statute of limitations. The opinion of the court 
approves the principles announced in Moore v. Brown, supra, and 
refers to Waterson v. Devoe, 18 Kan. 223, 232, where the court said 
that— 

"A tax deed, to be sufficlent, when recorded, to set the statute of limitations 
in opération, must of itself be prima facie évidence of title. * * * It is 
not necessary that it lie sufficient to withstand ail évidence brought agninsr 
it to show that it is bad, but it must appear to be good upon its face. 
• • * When the deed discloses upon its face that It is illégal, when it 
discloses upon its face tbat it is exceuted in violation of law, the law will 
not assist it. No statute of limitations can tlien be brought in to aid 
its validity,"— and adds: "Similar décisions hâve been made in the cases 
of Mason v. Crowder, 85 Mo. 52G; Shoehy v. Hinds, 27 Minn. 2.59, 
N. W. Kep. 781; Cutler v. Hurlbut, 29 Wis. 152; Gomer v. Chaffee, 6 
Colo. 314; Wofford v. McKinna, 23 Tcx. 36. We do not discover in the 
statute of Arkansas, nor in the décisions of its courts cited by counsel for 
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défendant, anythlng to contravene thèse views, and we ttiink that botli the 
welght of authority and Sound princlple are in favor of the proposition that 
when a deed founded on a sale for taxes is introduced in support of the bar 
of a possession under thèse statutes of limitations it is of no avail if It can be 
eeen upon its face and by ils own terms that it is absolutely void." 

In Hurd v. Brisner, 3 Wash. St. 1, 28 Pac. Eep. 371, the suprême 
court held that in cases where a sale of land for taxes is void the 
statute of limitations cannot be invoked by the holder of the tax 
title. 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 



OITIZENS' BANK OF WICHITA v. FABWET.L et aL 

(Circuit Court of Appeals, Eightb Circuit. May 29, 1893.) 

No. 213. 

i. Appbal — Recobd — Waivbk of Jcby— Stipulation. 

The record of a case in the trial court contained an entry that the 
parties appeared by counsel, "and made and filed their agreement in writ- 
ing with the clerk that this cause might be tried by the court without a 
jury, which agreement is in words and figures following." The agreement 
was then set out in full, and attached thereto were the signatures of coun- 
sel, preceded by the letters "O. K." Held, that this showed a sufftcient 
oompliance with Kev. St. § 649, requiring waiver of a jury to be stipu- 
lated in writing, and filed with the clerii. 

2. Same— Review — Haemless Eekoe — Misnombk. 

It is no ground for reyerstng a judgment against a firm that in some of 
the later papers la the cause one of the members, whose name is "Han- 
non," was caUed "Harmon." 

8. Garnishmbnt— Civil Suit— State Phactice. 

Gen. St. Kan. 1889, par. 4290, provides that, where plaintiff désires to 
talie issue on the answer of a garnishee, he ahall give notice thcreof, "in 
which case the issue shaU stand for trial as a civil action," etc. Eeld 
that, though it is begun by attachment, the proceedlng is a "civU cause," 
withiu the meaning of Eev. St. U. S. § 914, requiring the practice and 
pleading in the fédéral courts In civil causes to conform to those in the 
State courts in similar causes, any rule of court to the contrary notwith- 
standing. 

». Attachment — Pedkhal Courts — State Pkactice — Rules. 

lier. St. § 913, which provides that the foderal courts may, "by gênerai 
rule, adOî>t such state laws as may be in force in the states In which they 
are held in relation to attachmonts," docs not require the rule of court, 
adopting such lawa to be promulgated in writing; and it wlll be presumed 
on appeal that such a rule has been adopted by the trial court, when it Is 
necessary to sustain its judgment, and there is no affirmative showtng 
to tlie contrary. 

5. Appeal— Rbview—Finding op Pacts— Sufficienct. 

The juflgment of the court in a case tried by it without a jui-y was 
based solely on the légal effect of a certain agreement between the par- 
ties. Tlils agreement was not set out in the flndings of fact, nor its 
substance stated thereln, though It was apparent that the court Intended 
that it should constltute a part of the findings. JJfUl, that the judgment 
should be reversed, as not being sustained by the facts found. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. Keversed. 

Statement by CALDWELL, Circuit Judge: 

John V. Farwell & Co. commenced suit in the circuit court of the United 
States for the district of Kansas, second division, against the Kansas Furnl- 



CITIZENS' BANK V. FARWELL. 571 

ture Company, hereafter called the "Fumlture Company," to recover the Bum 
of $8,926.20 and interest, aud sued eut in sald action a writ of garnisliment 
against the Citizens' Bank of Wichlta, Kan., liereafter called tlie "Bank." On 
the 5tli day of March, 1891, plalntiffs recovered judgment against the f urniture 
Company for the sum of $9,843.04. Upon being served wlth the garnlshee 
summons, the bank appeared, and flled an answer, denying that it was In- 
debted to the fumiture company in any sum. Issue was joined on the bank's 
answer, and, a jury being waived, the cause was tried by the court, whlch 
made a spécial flnding of facts, and rendered judgment thereon In favor of 
the plaintiffs, and against the gamishee, for $10,988.80. The bank thereupon 
sued out this wrlt of error. 

W. E. Stanley and J. E. Hume, for plaintifE in error. 
G. H. Brooks, 0. P. CofQn, and Edwin White Moore, for défend- 
ants in error. 

Before CALDWELL and SANBORN, Circuit Judges, amd 
THAYER, District Judge. 

CALDWELL, Circuit Judge, (after stating the facts as abore.) 
It is objected by the défendants in error that the parties, or their 
attorneys of record, did not file with the clerk a stipulation in writ- 
ing waiving a jury, as required by section 649 of the Revised Stat- 
utes of the United States; and that this court cannot therefore 
consider the assignment of error based on the insufficiency of the 
spécial finding of facts by the lower court to support the judgment. 
The record before us contains this entry: 

"Thereupon, afterwards, to wlt, on the 9th day of March, 1892, the sald 
plalntlfCs appeared by EXiwin White Moore and Brooks & Coffln, their attor- 
neys, and the said défendant gamishee, the Citizens' Bank of Wichlta, 
ICansas, appears by Stanley & Hume, Its sald attorneys, and the parties make 
and file their agreement In wrlting with the clerk that tlils cause may be 
tried by the court without a jury, and which agreement is ta words and figures 
following." 

The agreement hère referred to is properly entitled in the cause, 
and is spread at large upon the record. It extends to other mat- 
ters besides the waiver of a jury. That part of it relating to the 
waiyer of a jury is in thèse words: 

"The parties appearing by their respective counsel, Messrs. Edwln Whlte 
Moore and Brooks & Coffln appearing for the plaintifC, and Messrs. Stanley 
& Hume appearing for sald défendant and said gamishee, said parties, in 
open court, waived a jury, and consented that said cause be tried by the 
court." 

The signatures of counsel, preceded by the letters "0. K.," are 
attached to this agreement. It is in writing, and was filed with 
the clerk; but it said that counsel, in signing the agreement, only 
intended to O. K. the correctness of the record entry, and did not 
thereby intend to waive a jury. If counsel did not, by their sig- 
natures to this agreement or record entry, — and it is immaterial 
which it is called, — intend to attest the fact, in writing, that a jury 
had been waived, it is difiicTilt to understand what was intended. 
They, of course, did not intend to mislead or deceive the court, 
though, if their présent contention should be sustained, their ac- 
tion would hâve precisely that resuit; for the court acted upon 
the understanding that a jury had been waived in the mode re- 
quired by the statute, and, acting upon that assumption, made an 
extended spécial finding of facts, which was altogether useless and 
unnecessary if there had been no such waiver. The distinction at. 
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tempted to be drawn by counsel between signing an agreement waiv- 
ing a jury whicb is not intended to be spread upon tlie record and 
signing one that is to constitute the record entry is too subtle and 
refined to require any further considération. Supervisors v. Ken- 
nicott, 103 U. S. 554-556. 

In some of the papers and record entries in the cause, the plain- 
tiffs are described as J. V. Farwell & Co., in some as J. V. Farwell 
et al., and in some the names of the flve persons composing the firm 
are set ont in full, with the averment that they constitute a co- 
partnership, under the firm name of John V. Farwell & Oo. In 
one of the latter papers or entries, the name of John IL Hannon, 
one of the members of the firm, appears as John K. Harmon, and a 
large part of a lengthy brief filed on behalf of the plaintiff in 
error is taken up with the contention that the cause should be re- 
Yersed on account of this trifling clérical error. There is no rea- 
son to suppose the name was not written correctly in the original 
manuscript, but, conceding that it was not, it is an obvions cléri- 
cal misprision, capable of correction from an inspection of the rec- 
ord, and which any court would correct upon a mère suggestion. 
Adams T. Law, 16 How. 144; Peale v. Phipps, 8 How. 256; Bank 
V. Mixter, 114 U. S. 403, 5 Sup. Ct. Eep. 944. It is to be deplored 
that an appellate court should be called upon to listen to an oral 
argument and read a lengthy brief in support of the contention 
that such a slight clérical or typographical error is fatal, and it 
would be diserediting to the administration of justice for any court 
to notice the alleged error further than to direct its correction. 

It is assigned for error that the court had no jurisdiction of 
the subject-matter of the suit or the parties. This assignment 
of error rests upon the following ground: By the law of the 
state of Kansas, as it stood prior to 1889, when the plaintiff in 
the action desired to contest the answer of one summoned as a 
garnishee, he was required to file a pétition, and summon the 
garnishee to answer thereto, as in an ordinary action at law. 
By an amended statute, passed in 1889, it is provided that the 
answer of the garnishee shall be conclusive of the facts there- 
in stated, unless the plaintiff, within 20 days, serves upon the 
garnishee a notice in writing that he elects to take issue on his 
answer, "in which case the issue shall stand for trial as a civil 
action in which the aiïidavit on the part of the plaintiff shall be 
deemed the pétition and the garnishee's afSdavit the answer there- 
to." Paragraph 4290, Gen. St. Kan. 1889. The statute was 
amended in some other particulars, but the amendment we hav(> 
particularly set out is the only one pressed upon our attention, 
and is the one upon which the exception is chieliy rested. ïhe 
bank was summoned as garnishee after the act of 1889 took 
effect, and the issue between the plaintiiï and the garnishee 
was made up, and the cause was tried, without objection, in the 
mode provided by that act. It is now said that the circuit 
court of Kansas had not by a gênerai rule adopted the act of 
1889, as required by section 915 of the Revised Statutes of the 
United States, and that, as a conséquence, it was without juris- 
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diction to proceed in the mode that it did, and that its judginent 
is Toid. 

Section 914 of tlie Kevised Statutes of the United States pro- 
vides that "the practice, pleading, and forms and modes of pro- 
ceeding in civil causes in the circuit and district courts shall 
conform as near as may be to the practice, pleading, and forms 
and modes of proceeding existing at the time in like causes in 
the courts of record of the states wherein such circuit or dis- 
trict courts are held, any rule of court to the contrary nowith- 
standing." 

AU the modes of proceeding in civil causes art govemed by 
this section, except "remédies by attachment or other process 
against the property of the défendant," and the remédies, "by 
exécution or otherwise, to reach the property of the judgment 
debtor," which are governed by sections 915 and 916, respec- 
tively. Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. Eep. 197. 
Under the act of 1889, when a garnishee has been summoned, and 
files his answer, and the plaintilï takes issue thereon, the process 
of attachment, so far as relates tx> that issue, has performed its 
office, and a new action is thereby instituted, in -which the plaintiff 
in the original suit is plaintiff and the garnishee is défendant. The 
statute denominates it a "civil action," and prescribes what 
papers «■hall constitute the pleadings. It is clearly a civil cause, 
and the practice, pleading, and forms and modes of proceedings 
therein must, under section 914, oonfonn as near as may be to 
the statute of the state in force at the time of the trial, irre- 
si>ective of any rule of court, or, in the language of that section, 
"any rule of court to the contrary notwithstanding." The 
suit grows ont of the remedy and process of attachment, but it 
is no part of that process, any more than a suit between the 
plaintiff in the attachment and a third person, who intervenes 
and claims the attached property, can be said to be a part of 
the attachment process. The pleadings and forms and modes 
of proceeding in such suits must conform, as near as may be, to 
the state law in force at the time, although they may hâve had 
their origin in the use made of the "remédies by attachment or 
other process against the property of the défendant." 

The court had jurisdiction of the subject-matter and the 
parties. The garnishee appeared and answered and went to 
ti'ial without challenging the jurisdiction of the court, and with- 
out interposing any objection to the form or mode of proceeding. 
Jîut, assuming that there are provisions of the Kansas statute 
of 1889 relating to attachments and garnishments which come 
within the purv'iew of section 915 of the Eevised Statutes, there 
is nothing in the record before us, in this case, to show that such 
provisions hâve not been adopted by a gênerai rule of the circuit 
court of that district, as required by section 915; and, in the ab- 
sence of an affirmative showing to the contrary, this court will, 
if necessary to support the judgment of that court, présume that 
they hâve been duly adopted. When the appellate court is required 
to act upon a presumption, it will adopt the presumption that up- 
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holds the judginent from whicli tke appeal ia taken. The presump- 
tion is that tlie lower court did not usurp authority, nor wrongfully 
exercise jurisdiction. Elliott, App. Proc. §§ 709, 717. 

It is worthy of observation in this connection that section 915 
does not require that the gênerai raies adopting the state laws 
relating to remédies by attachment, passed subsequently to that 
act, shall be in writing; and there are several cases which 
hold, and we think rightly, that the rules of practice of a court 
inay be sufiflciently shown by its judgments, and the record of 
its proceedings in like cases. The records and files of a court 
are written memorials of its rules of practice, and may be con- 
sulted for the purpose of ascertaining what those rules are. 
This has been tiie practice from the earliest times. There is 
no other mode of adopting raies that can impart to them any 
higher sanction or authority. It :^ very well known that it is 
the common practice for circuit courts to adopt and give effect 
to state laws relating to attachments as soon as they go into 
effect, and that in many cases there is no other évidence of their 
adoption than the practice of the court as evidenced by its judg- 
ments, records, and files. The members of the bar seldom, if 
ever, search records for a formai written order adopting the 
state law, which, as we hâve seen, the act of congress does not 
require, but are guided by the actual practice of the court in 
the particular case. As the act of congress does not require 
the rule adopting a state law to be in writing, it is not perceived 
why it may not be adopted by a raie of the court promulgated 
orally, and the uniform practice of the court ought to be accepted 
as sufflcient évidence of the promulgation of such a rule. 
In the case of FuUerton v. Bank, 1 Pet. 603, the court said: 
"It will not be contended that the practice as such can only be sustalned 
by written rule. Written rules are unquestionably to be preferred, because 
thelr commencement, their action, and their meanlng are most conveniently 
determined; but what want of certain ty can there be where the court, by 
long acquiescence, has established it to be the law that the practice of the 
state court shall be their practice." 

And in the case of Duncan's Heirs v. U. S., 7 Pet. 435, the court 
said: 

"It is not essential that any court, in changing its practice, should do so 
by adoption of written rules. Its practice may be estaiilished. by unifomi 
mode of proceedings for a séries of years, and tliis forms the law of the 
court. How can the practice of tlie court be better linown or established than 
by its own solemn adjudication upon the sulyect?" 

And see, to the same effect, Williams v. Bank, 2 Pet. 96; U. S. 
V. Stevenson, 1 Abb. (U. S.) 497; Lessees of Sellers v. Oorwin, 5 
Ohio, 398. There is no analogy between this ca.se and that of 
Lamaster v. Keeler, supra. It appeared atrirmatively in that 
case that the court had not adopted, by written rule or other- 
wise, the state law authorizing the clerk to enter judgment against 
surettes on stay bonds, and it did not appear that the clerk had 
ever before entered such a judgment, or that the court had in any 
other case sanctioned the practice. There is nothing in the opin- 
ion in that case which, in terms or by implication, overrules the 
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prenons well-oonsidered opinions of tliat court which we hâve 
cited. 

NotMng remains to be considered in tlie case except tlie ques- 
tion whether the facts fonnd are sufficient to support tlie judg- 
ment. It is not necessary in the détermination of tliis question 
to set out in détail those findings. It is suflûcient to state gen- 
erally that the fumiture company was indebted to the bank in 
the sum of $25,400, and that to secure that indebtedniess, it 
executed, on the llth day of Janiiary, 1888, a chattel mortgage 
to the bank. On the 20th of October, 1890, the bank and fumi- 
ture company had an accounting, when there was found due from 
the furniture company to the bank, |9,145.60, for which another 
chattel mortgage was executed. The mortgaged property was 
afterwards sold and purchased by the bank, leaving, as the bank 
claims, a balance due on the mortgage debt. One of the spécial 
findings of the lower court is to the effect that on the llth day 
of April, 1888, the bank, the fumiture company, and the majority 
of its creditors entered into an agreement conceming the mortgaged 
property, "which agreement," says the spécial finding of facts, 
"is attached to the report of the référée in this case marked 'Ex- 
hibit J.' " Neither that report, nor the agreement, nor any statement 
of its provisions, is made part of the finding of the court, or appeara 
elsewhere in the record. The claim of the plaintiffs to a judgment 
against the bank is bottomed eolely on the légal effeot of this agree- 
ment, and the judgment of the court below is rested upon it. Un- 
less that agreement created a liabUity on the bank, it was not lia- 
ble to the plaintiffs, upon the facts found, in any sum. Whether 
it did croate a liability on the part of the bank to the plaintiffs, 
and, if so, the amount and nature thereof, and whether such lia- 
bility is one which can be enforced by an action at law, or whether 
the plaintiffs' remedy is by a bill in equity against the bank, as 
a trustée for an accounting, can only be determined by an inspection 
of the instrument. Nor, without an inspection of the agreement, 
can it be known wbo are the proi)er parties to a bill for an account- 
ing, if it shall tum out that that is the proper proceeding. The 
spécial finding of facts does not contain the agreement or any state- 
ment of its provisions. The court below undoubtedly supposed the 
agreement was embraced in, or attached to and made part of, the 
spécial findings. In its déclarations of law, the judgment is rested 
solely on the légal effect of this agreement. The spécial finding 
of facts shows no liability on the bank independently of this agree- 
ment, and, as that is omitted from the findings, it results that the 
facts found do not support the judgment. The judgment of the 
court below is reversed, and the cause remanded., with directions to 
grant a new trial. 
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CITY OF MINNEAPOLIS v. RBTJM. 
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 
No. 211. 

1. Alibns— Who aee— Effect op State Laws. 

A foreign-born résident of tlie United States, who has merely declared 
his intention to become a citizen, but lias uever complied wltli any otlier 
provision of tlie naturallzation laws, is noue tlie less an alien because of 
the fact that the constitution and laws of Minnesota, wlierein he résides, 
hâve conferred the élective frunchise and other privilèges of citizensblp 
on foreign subjects who hâve declared their intention to be naturalized, 
and tliat he has actually voted for member of congress and state and 
county officers. 

2. Samk — Natukalization Laws. 

Nor is his status altered by reason of the fact that, when he so de- 
clared his intention, he was entitled, by reason of length of résidence, 
to be naturalized, under Rev. St. § 21G7, for that section merely dispenses 
with the two-year delay between the déclaration of intention and the 
aotual admission to citizenship which is prescribed by section 2165. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. Aflirined. 

Statement by SAjSTBOEN, Circuit Judge: 

On October 7, 1891, Frederick Ileum, the défendant In error, brought thls 
action against the city of Minneapolis, the plaintifî in error, for a Personal In- 
jury that rosulted from its négligence. He recovered judgment, to reverse 
which this writ of error was sued out. In his complaint he alleged that he 
was an aUen, and asubject of thekingof Saxony, and this allégation was dé- 
ni ed by the défendant. The évidence disclosed thèse facts: The plaintiff was 
born in the kingdom of Saxony in 1859. His father and mother were natives 
of that liingdom, and the former resided there until he died, in the infancy 
of the plaintiff. In 1803, after his father's death, the plalntlfC and his motlier 
came to the state of Minnesota, where they hâve since resided. In 1885 he 
was married, and has since that time owned and occupied a fann in that staite. 
On October 25, 1890, he made a déclaration of his intention to become a 
citizen of the United States in the circuit court for the district of Minnesota; 
but he has never been admitted, or applied to be aduilttal, to citizenship 
imder the second and tliird paragraphs of section 2165 of the Revised Statutes 
of the United States, or under any provisions of the acts of congress. The 
state of Minnesota has conferred upon ail foreign subjects résident within 
Its bordors who hâve declared their intention to become citizens the élective 
franchise, the privUege of holding any office within its gift, and practioally 
.lU of the privilèges of citizenship in the power of that state to conter. In 
November, 1890, the plaintiff voted for a member of congress and for state 
and county officers in Minnesota. At the close of tlie évidence tlie défend- 
ant moved the court to dlsmiss the action for want of jurisdîction, on the 
ground that the évidence failed to establish the allégation tliat the plaintiff 
was an alien. The court denied the motion, and thls rullng is the supposed 
error assigned. 

David F. Simpson, (Kobert D. Kussell, on the brief,) for plaintiff 
in error. 

John W. Arctander, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

SANBOEN, Circuit Judge, (after stating the facts as above.) In 
Lanz V. Eandall, 4 Dill. 425, Mr. Justice Miller, who was then pre- 
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siding in the circuit court for the district of Minnesota, held that 
a state could net make tiie subject of a foreign govemment a citi- 
zen of the United States, and that a résident of Minnesota who was 
bom a subject of tlie grand duke of Mecklenburg, liad declared Lis 
intention to become a citizen of the United States many years be- 
fore he brought his suit, had resided in the state of Minnesota 
for 15 years, had several times voted at élections held in that state 
where the constitution of the state authorizes such résidents to 
do so without naturalization, but had never applied to be or been 
admitted to citizenship under the fédéral naturalization laws, was 
still an alien, and a subject of the grand duke of Mecklenburg. 
This décision has been foUowed by the courts, and acquiesced in 
by the profession. It is now vigorously challenged by counsel for 
plaintiiï in error. 

Section 2, art. 3, of the constitution of the United States, provides 
that the judicial power of the nation shall extend to "controversies 
between a state or the citizens thereof and foreign states, citizens, 
or subjects;" and the acts of congress of March 3, 1887, (24 Stat. 
552,) and of August 13, 1888, (25 Stat, 433,) confer jurisdiction of 
ail thèse controversies in cases invoMng over |2,000 upon the 
circuit courts. Every person at his birth is presumptively a citi- 
zen or subject of the state of his nativity, and where, as in the case 
at bar, his parents were then both subjects of that state, the pre- 
sumption is conclusive. To the land of his birth he owes support 
and allegiance, and from it he is entitled to the civU and political 
rights and privilèges of a citizen or subject. This relation, imposed 
by birth, is presunied to continue until a change of nationality 
is proved. Minor v. Happersett, 21 Wall. 162, 167; Vatt. Law 
Nat. p. 101; Morse, Nat. 61, 125. A change of nationality cannot 
be made by the individual at will. Each nation has the right to 
refuse to grant the rights and privilèges of citizenship to ail persons 
not born upon its soil, and, if it détermines to admit them to those 
rights and privilèges, it may ûx the ternis on which they shall be 
conferred upon them. Naturalization is the admission of a foreign 
subject or citizen into the political body of a nation, and the bestow- 
al upon him of the quality of a citizen or subject. 

The fourteenth amendment to the constitution of the United 
States provides that "ail persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they réside." As the plain- 
tiiï was born in the kingdom of Saxony, of parents who at the time 
of his birth were subjects of the king of Saxony, he is not a citizen 
of the United States unless he has been naturalized therein. The 
United States, in the exercise of their undoubted right, hâve pre- 
scribed the conditions upon compliance with which an alien may 
become a citizen of this nation. The act of congress of April 14, 
1802, (2 Stat. 153, c. 28, § 1; Eev. St. § 2165,) provides that «an 
alien may be admitted to become a citizen of the United States in 
the following manner, and not otherwise. First. He shall, two 
years at least prior to his admission, déclare before a proper court 
hia intention to become a citizen of the United States, and to re- 
v.56F.no.8— 37 
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nounce his allegiance to the potentate or sovereignty of which. he 
may be at the time a citizen or subject. Second. He sball, at the 
time of his application to be admitted, déclare, on oath, before 
some one of the courts above specifled, that he will support the con- 
stitution of the United States, and that he absolutely and entirely 
renounces and abjures ail allegiance and fldelity to every foreign 
prince, potentate, state, or sovereignty; and particularly, by name, 
to the prince, potentate, state, or sovereignty of which he was be- 
fore a citizen or subject, which proceedings shall be recorded by the 
clerk of the court. Third. It shall be made to appear to the satis- 
faction of the court admitting such alien that he has resided within 
the United States five years at least, and within the state or terri- 
tory where such court is at the time held one year at least, and 
that during that time he has behaved as a man of a good moral 
character, attached to the principles of the constitution of th(> 
United States, and well disposed to the good order and liappiness 
of the same; but the oath of the applicant shall in no case be al- 
lowed to prove his résidence." 

By the act of May 26, 1824, (4 Stat. 69, c. 186, § 1; Kev, St. § 2167,) 
it is provided that: 

"Any alien, being under the âge of twenty-one years, who has resided in 
the United States three years next preceding his arrivlng at that âge, and who 
has coutînued to réside therein to the time he may mnke application to be ad- 
mitted a citizen thereof, may, after he arrives at the ago of twenty-one years, 
and after he has resided flve years within the United States, Including the 
three years of his minority, be admitted a citizen of the United States, witli- 
out having made the déclaration reaulred in the flrst condition of section 
twenty-one hundred and sixty-flve; but such alien shall make the déclara- 
tion requîred therein at the time of his admission, and shall further déclare 
on oath, and prove to the satisfaction of the court, that, for two years next 
preceding, It has been his bona flde intention to become a citizen of the 
United States; and he shall in ail other respects comply with the laws 
în regard to naturalization." 

There is no other provision of the acts of congress under which 
this plaintiff could hâve been naturalized. The counsel for plain- 
tiff in error, however, allèges that he became a citizen of the United 
States (1) because at the time he declared his intention to do so 
he might hâve been admitted to citizenship, under the provisions 
of section 2167 ; (2) because various acts of congress hâve conf erred 
certain privilèges, and some hâve conferred ail the privilèges, of a 
citizen upon foreign-born résidents who had declared their inten- 
tion to become citizens; and (3) because the state of Minnesota 
has granted to such résidents practically ail the privilèges of citi- 
zenship in its power to bestow. 

Before this plaintiff could become a naturalized citizen, the con- 
tract of allegiance and protection that the relation of a citizen to 
his nation implies must be made between him and the United 
States. The United States hâve prescribed the conditions un- 
der which such an alien may make this contract, the place where, 
and the manner in which, it shall be made, and hâve declared that 
it can be made on those conditions, and in that manner, and not 
otherwise. Eev. St. § 2165. The conditions are that he shall 
déclare, on oath, that he will support the constitution; tliat he 
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does renounce ail allegiance to every forelgn prince, potentate, 
state, or sovereignty, and particularly to that one of which lie was 
a sutject; that it shall be made to appear to the court that he has 
resided in the United States five years, and in the state where 
the court is held one year; that he has behaved as a man of good 
moral character during ail of this time, attached to the principles of 
the constitution of the United States, and well disposed to the 
good order and happiness of the same. The place where thèse 
conditions must be complied with is in one of the courts of record 
named in the acts of congress, and the method by which the con- 
tract is to be made is by plenary proof to that court of a com- 
pliance with thèse conditions, which must be evidenced by its judg- 
ment. The plaintiff has complied with none of thèse terms. He 
has not even applied to any court to be admitted to citizenship. 
He has not consented to become a citizen of the United States on 
the terms they offer to him, or on any terms, but he still insists 
he is not a citizen, and that he is still a subject of the king of Sax- 
ony. On the other hand, the United States hâve not consented 
to accept the plaintiff as a citizen, on any terms, much less to waive 
ail the essential conditions without a compliance with which con- 
gress has declared an alien cannot be naturalized. The minds 
of both parties must meet to make a contract, and, where neither 
party consents, there can surely be no agreement. 

That the plaintiff, on October 25, 1890, had resided in Minnesota, 
as boy and man, long enough to qualify him to become a citizen 
under section 2167, is not material. The conclusive answer to the 
argument hère urged is that the déclaration of an intention to 
enter into a new relation for which parties are qualiâed does not 
establish the relation. A man and woman who déclare their in- 
tention to be married at some future time do not thereby become 
husband and wife. On the other hand, a déclaration of an inten- 
tion to enter into a relation or to do an act at some future time 
is very persuasive évidence that the relation was not entered 
upon, and the act was not done, at the time the déclaration was 
îiiade. It must be borne in mind that the only effect of section 
2167 was to relieve the plaintiff from waiting two years after fU- 
ing his déclaration before being admitted to citizenship. That sec- 
tion expressly provides that in ail other respects he shall comply 
with the laws in regard to naturalization. The plaintifE's déclara- 
tion on October 25, 1890, when he was qualifled to be naturalized, 
that he intended at some future time to become a citizen, coupled 
with the fact that he did not then apply to be admitted to citizen- 
ship, nor coraply with any of the conditions prescribed by law for 
his naturalization, compels the conclusion that he did not then 
denationalize himself, but that he still remained a foreign subject. 

That congress, in vai'ious acts, has conferred certain privilèges 
and imposed certain burdens upon "persons of foreign birth who 
shall hâve declared their intention to become citizens," at the same 
time that it conferred like privilèges or imposed like burdens upon 
our own citizens, as in the act of March 3, 180.3, (12 Stat. 731,) where 
ail able-bodied maie citizens of the United States, and "persons 
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of foreign birth who slxall liave declared tlieir intention to become 
citizens under and in pursuance of the laws tliereof," between cer- 
tain âges, are declared to constitute the national forces, and as in 
the patent laws, (Eev. St. § 4904,) th.e pre-emption laws, (Id. § 2259,) 
and in the mining laws, (Id. § 2289,) wliere certain privilèges are 
conferred on citizens of the United States, and "those who hâve 
declared their intention to become such," in no way militâtes 
against, but strongly supports, the correctness of our conclusion, 
because, if foreign-bom résidents, by declaring their intention to 
become citizens, could ipso facto become such, it would hâve been 
futile to name them in ail of thèse acts as a class distinct from our 
citizens. That congress has, by varions spécial acts, many of wMch 
are referred to in the opinion of Chief Justice PuUer in Boyd v. 
ISTebraska, 143 U. S. 158, 12 Sup. Ct. Eep. 375, naturalized certain 
classes of persons who had not complied with the terms of the gên- 
erai laws on this subject, is not important herc, because the plain- 
tifl is not a member of any class thus naturalized. Nor is the 
décision in Boyd v. Nebraska, supra, in point in this case because 
Gov. Boyd was there held to be one of a class of foreign-bom rési- 
dents that was naturalized by the acts of congress admitting the 
State of Nebraska Into the Union. Thèse acts conferred the rights 
of citizenship upon foreign-bom résidents of Nebraska who had 
declared their intention to become citizens. The plaintiff was a 
résident of Mnnesota. 

A single argument remains to be noticed, and that is that the 
state of Minnesota has conferred on plaintiff the élective fran- 
chise, the right to hold any ofQce in its gift, and, in reality, ail the 
rights and privilèges of citizenship in its power to bestow; and 
therefore it is said he is a citizen of that state, and not a foreign 
subject, and the fédéral court has no jurisdiction of this action. 
It may be conceded that a state may confer on foreign citizens 
or subjects aU the rights and privilèges it has the power to be- 
stow, but, when it has done ail this, it has not naturalized them. 
They are foreign citizens or subjects still, within the meaning of 
the constitution and laws of the United States, and the jurisdic- 
tion of the fédéral courts over controversies between them and 
citizens of the states is neither enlarged nor restricted by the acts 
of the state. The power to naturalize foreign subjects or citizens 
was one of the powers expressly grantod by the states to the na- 
tional government. By section 8, art. 1, of the constitution of the 
United States, it was provided that "the congress shall hâve the 
power to establish a uniform rule of naturalization." Congress 
has exercised this power, established the rule, and expressly de- 
clared that foreign-born résidents may be naturalized by a com- 
pliance with it, and not otherwise. This power, like the power 
to regulate commerce among the states, was carved out of the gênerai 
sovereign power held by the states when this nation was formed 
and granted by the constitution to the congress of the United 
States. It thus vested exclusively in congress, and no jwwer re- 
mained in the states to change or vary the rule of naturalization 
congress established, or to authorize any foreign subject to dena- 
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tionalize himself, and become a citizen of the United States, •with.- 
out a compliance with the conditions congress had prescribed. 
Dred Scott v. Sandford, 19 How. 393, 405; Slaughter House Cases, 
16 Wall. 36, 73; Minor v. Happersett, 21 How. 162; Boyd v. Ne- 
braska, 143 U. S. 135, 160, 12 Sup. Ct. Rep. 375. 

In like manner, the st^es granted to the judiciary of the nation 
the power to détermine a controversy between a state or citizens 
thereof and foreign states, citizens, or subjects, (Const. U. S. art. 
3, § 2,) and congress conferred that power upon the circuit courts. 
The extent of the jurisdiction of those courts is measured by the 
constitution and the acts of congress. A foreign-born résident, who 
has not been naturalized according to the acts of congress, is not 
a "citizen" of the United States or of a state, within the définition 
given by the fourteenth amendment to the constitution, but remains 
a foreign subject or citizen; and any controversy between him and 
a citizen of a state which involves a suificient amount is thus 
clearly within the jurisdiction of the circuit courts, under any fair 
construction of the constitution and laws of the United States. 
The jurisdiction thus conferred it is not in the power of any state, 
by its législative or other action, to take away, restrict, or enlarge, 
and the action of the state of Minnesota regarding the citizenship 
of the plaintif? was not material in this case. Toland v. Sprague, 
12 Pet. 300, 328; Cowless v. Mercer Co., 7 Wall. 118; Railway Co. 
v. Wliitton, 13 Wall. 270, 280; Phelps v. Oaks, 117 U. S. 236, 239, 
6 Sup. Ct. Eep. 714; O'Connell v. Reed, 56 Fed. Eep. 531. 

The resuit is that the power granted to congress by article 1, 
§ 8, of the constitution of the United States, to establish a uni- 
form rule of naturalization, is exclusive; and the naturalization 
laws enacted by congress in the exercise of this power constitute 
the only rule by which a foreign subject may become a citizen of 
the United States or of a state, within the meaning of the fédéral 
constitution and laws. It is not in the power of a state to dena- 
tionalize a foreign subject who has not complied with the fédéral 
naturalization laws, and constitute him a citizen of the United 
States or of a state, so as to deprive the fédéral courts of juris- 
diction over a controversy between him and a citizen of a state, 
conferred upon them by article 3, § 2, of the constitution of the 
United States, and the acts of congress. 

A foreign subject who is qualifled to become a citizen of the 
United States, under section 2167 of the Eevised Statutes, does not 
become such by flling his déclaration of intention so to do. Tliat 
section requires that he shall renounce allegiance to the sovereignty 
of which he is a subject, take the oath of allegiance to the United 
States, and comply with the other conditions prescribed in the sec- 
ond and third paragraphs of section 2165 of the Eevised Statutes, 
in order to become naturalized; and untU he does so he remains 
a foreign subject. 

The court below was right in denying the motion to dismiss 
this action for want of jurisdiction, and the judgment below is 
affirmed, with costs. 
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Eir.Ey et al. v. JACKSON. 

(Circuit Court of Appeals. Ninth Circuit. May 8, 1893.) 

No. 76. 

Patents fok Ikventions— Vai.idity— NovELTTréJETiDENCE. 

Claliiis 4 and 5 of letters patent No. 263,%i2, Issued August 29, 1882, to 
Peter H. Jackson, were as follows: "Tlie improvement in illuminating 
tlles, consistlng of metallic sections wltli horizontal slioulders, upon wlilch 
tlie edgris of the adjacent tUes are supported, wliere said shoulders extend 
thc. full leugtli of thc tilea, sa as to rest upon tho bearlag surfaces;" and 
"tlie improvement in ba sèment extensions, consistlng of the supportlng 
beanis and wall having dépressions at Intervais, in combinatîon with the 
horlKontal tilc-supportlng shoulders, resting m llie dépressions, and forming 
the bottoms of the joints between the meethig edges of the adjacent tUcs." 
Hdd, that the device covered by the latter claîm is merely an équivalent 
for the stone coping formerly used for the ijurpoee; and in view of mi- 
contradlcted expert évidence that bearers, supporting shoulders, etc., 
équivalent to those doscribod in the patent, had long been In use, thèse 
clalms are invalid for want of patentable novelty. 

Appeal from the Circuit Court of the United States for the 
Northern District of California. 

In Equity. This was a suit by Peter H. Jackson against George 
D. Nagle, John F. Eiley, and Frank M. Loane for alleged infringe- 
ment of certain patents issued to complainant. There was a decree 
for complainant in the court below, and défendants appeal. Ke- 
versed. 

Geo. M. Spencer, and Franklin P. Bull, for appellants. 
John L. Boone, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and HAN- 
FORD, District Judge. 

HANFORD, District Judge. This is a suit in equity, brought 
by Peter H. Jackson in the United States circuit court for the 
northern district of California, against George D. Nagle, John F. 
Riley, and Frank M. Loane, for alleged infringements of certain 
patents. The bill of complaint sets forth the rights claimed, 
charges infringement thereof by the défendants, and prays for an in- 
junction and for an accounting. The circuit court first made an 
interlocutory decree affirming the validity of the patents sued on, 
adjudging that the same had been infringed by the défendants, 
referring the case to a inaster to take, state, and report an account 
of the gains, profits, and advantages obtained by the respondents, 
and the damages resulting to the complainant by or through the 
acts of the respondents in violation of the rights of the complainant 
under said patents, and perpetually enjoining the défendants from 
making, using, and selling any improvements in the construction of 
buildings or sidewallis, or other structures containing tlie invention 
claimed, covered and protected in and by the first, fourth, and fifth 
claims of letters patent No. 2G.'Î,412, the flrst and second claims 
of letters patent No. 209,803, and claims 2 and 3 of letters patent 
No. 302,338, in any manner whatever. Afterwards, upon the com- 
ing in of the master's report, the court made a final decree in favor 
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of the complainant, and against Kiley & Loane, for tlie sum of 
$365.25, damages and costs. Thereupon said Kiley & Loane 
brought the case to tMs court by an appeal. 

The several patents sued on are described as foUows: No. 
263,412, entitled "Improvements in the Method of lUuminating 
Basements," issued to the complainant August 29, 1882; No. 269,- 
863, entitled "Iron and Uluminating Stairs," issued to the com- 
plainant January 2, 1883; No. 302,338, entitled "Improvements 
in the Construction of Buildings," issued to the complainant July 
22, 1884. The controversy as to the validity of patents Nos. 269,863 
and 302,338 has been eliminated by express admissions made in be- 
half of the appellants. And in making his argument upon the 
bearing of the case in this court the attorney for the appellee ex- 
plained a model brought into the case as an exhibit for the pur- 
pose of illustrating the work of the défendants supposed to infringe 
the patents; and in doing so he was obligea to admit that the 
défendants' construction does not contain ail the éléments neces- 
sary to make the combination covered by claim 1 of patent No. 
263,412. Therefore, the case, as it was submitted in this court, 
involves only questions as to the validity of the last-mentioned 
patent in respect to claims 4 and 5 thereof, and as to the amount of 
damages, if any, which the appellee should recover. The gênerai 
description of the invention protected by said patent No. 263,412 
contained in the spécifications is as follows: 

"My invention relates to certain improvements in the illuminating of base- 
ments by means of glazed tlles, and tlie metlaod of flxing and supporting the 
frameworli in which they are set, so that tightcr joints may be made, tho 
danger of warping the castings overcome, and a stronger, neater, and clieaper 
finish provided, as will be more fully explained by référence to the ae- 
companylng drawing. * * * Thèse tiles are cast in sections of a shape 
and size convenient for liandhng, and hâve strengthening ribs beneatli. At 
the edges, where thèse sections meet, one is provided with an extension pro- 
jecting so tliat the next section will be siipported upon it. As ordinarily con- 
structed, the ribs, and aJso the shoulder or extension, stop just inside the 
beam or bearer on the inside, and the wall on the outside, and pièces of sheet 
métal must be laid beneath the meeting edges of tlie sections beyond the 
point where the shoulders or extensions coase to close the bottom joint. 
As thèse sections are of considérable weight, and must be movod to bring 
the boit holes to correspond, the sheet-metal pièces are apt to become dis- 
placed, and make leaks. In my device the tiles are formed so that every al- 
ternate one has a strengthening rib, C, upon each side, and shoulders, D, 
also, Project from the lower cdge on each side, so that the adjacent tiles wiU 
bo su])ported by them. ïhese shoulders are exteudcd to the fuU length of 
tho tile, and project upon the beam or bearer, and also upon tlie wall 
as far as the tile itself does. This insuros a perfect joint and support for 
the nntire length of the tile, and ail looso pièces of métal are dispenscd with. 
The tUes being laid and Icveled, tlie joint below is stopped with putty, 
and a strip of wocd is laid along eacrli side of the Une of tiles where the side- 
walk is to meet them, the strip haviiig an inclined side next the edge of the 
tiles, so that there will be a triangular or prism-shaped space left between 
the inner face of the wooden strip and the edge of the tile. Holding sand 
may be filled in around the outside of the strip to prevent the filling cernent 
from running ont. The cément, which is formed principally of brimstone. 
is then nm into the siiace around the tiles, and between it and the wooden 
strip, fllling ail fhe space in front of and around the tile, also below it, so 
as to fill ail cracks and inequalities eaused by interstices in the brickwork, 
or by the cashigs being warped. This cernent sots at once, and forms a tight, 
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solid beâ for the tiles in a few minutes, after wliicli tlie sand, wooden strlps, 
and putty may be removed. The sidewalk, wliieh may be made of asplialt, 
concrète or artificial stone, or ottier common or suital)le material, wlien laid, 
will fit closely against tlie cernent border, B, wlilcli bas already been run 
around tlie tile, and will be level witli the tiles, so tliat the whole forms a 
uniform surface. By thus forming a cernent border, I dispense with the ex- 
pensive stone coping, whiçh must ordinarily be laid to reçoive the tiles, and 
the joint which must be made botween the tUes and the coping, as well 
as another joint outside the coping itself, ail of which are very troublesome to 
make and kecp tight. When laid in Portland cernent, in the usual muimor 
of laying tiles, the cernent is a long time in setting, and, if the tiles are 
stepped upon or tilted in any way, the cément will be pressed out, and thiis 
leave a leaJi around them. The ribs, being formed upon both sidea of one 
tile, may be made quite deep without danger of warping or straining the 
tile in cooling. In some cases It may be found préférable to make the 
shoulders and ribs separate from the tiles, and lay tliem in dépressions, A, 
formed in the wall, and in the bearing bar at the inside, as shown in Pigs. 
3 and 4. The tiles are then laid upon them and bolted down, after which 
the cément joint is made, as before described. Varions forms may be 
adapted for the edges of the tiles, so as to form a deeper vertical joint fpr 
the cernent, as shown in Figs. 3 and 4. I am aware of the patent Lssuéd 
to William Dale, January 14th, 1879, No. 211,297, and specifically disclaim 
anythlng shown therein." 

The fourth and fifth claims of th.e patent are as follows: 

"(4) The improvement in illuminating tiles, consisting of the cast metalllc 
sections, with horizontal shoulders, D, upon which the edses of the adjacent 
tiles are supported where said shoulders extcnd the fuU length of the tiles, 
Bo as to rest upon the bearing surfaces, substantially as and for the purpose 
herein described. 

•'(5) The improvement in basement extensions, consisting of the supporting 
beams and wall, haviug dépressions. A, at intervais, as shown, in combination 
with the horizontal tile-supporting shoulders, D, resting in the dépressions, 
and forming the bottonis of the joints between the meeting edges of adjacent 
tiles, substantially as herein described." 

The évidence shows that the appellants hâve constructed illu- 
minating tUes, and placed the same in sidewalks, visiiig for sup- 
porting beams or ribs ï iron, such as hardware dealers keep in 
stock, eut into proper lengths to extend across the space to be 
tiled, and from edge to edge of the tile sections, the outer ends rest- 
ing upon the top of a supporting wall of brick or stone, the space on 
the top of the wall between the ends of the T-iron beams being 
fiUed with cément, and the tile sections being laid upon and bolted 
to said beams; the completed structures being substantially the 
same as if built according to the above spécifications of the ap- 
pellee's alleged invention, and having ail the éléments of the fouitb 
and fifth claims. 

The validity of the patent as to said claims is disputed on the 
ground that the invention was anticipated. The amended answer 
gives notice, with suificient particularity and definiteness, as we 
think, of the times, places, and persons when, where, and by whom 
devices for the same purposes, and identical in character, hâve 
been used prior to the date of said patent; and, to sustain the 
allégations of this paragraph of the answer, dépositions were taken 
in New York of John W. Mark and Charles E. Furman. Mr. ;Mark 
testified aa follows: 
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"Third interrogatory: State the ctaracter and extent of your kuowledge 
regarding the combination and use ol tile and vault lights in the con- 
struction of buildings and sidewahis." 

"(3) To the third interrogatory he saith: 'My expérience regarding the com- 
bination and use of tile and vault lights in tlie construction of buildings 
and sidewalks is based upon the fact that I hâve, for the past eighteen years, 
been continually in that business, and for the last ten years hâve been sniper- 
intendent in laying down tiles and vault lights. I feel that I am thoroughly 
familiar with ail the various détails of the tile and vault light business.' " 

"Fourth interrogatorj-: Stale whether you hâve any linowledge concerning 
the construction and use of bearers, v?ith strongtheuing ribs on the under 
side, for supporting the frames of vault lights and illuminating sidewalks- 
or tiling, and extending the fuU length of the tile frame, and resting upon the 
hrickwoi'Oi coping or iron frames for their support, and, if so, for how long 
a tinie they hâve been in use." 

"(4) ïo the fourth interrogatory he saith: 'Y es; I am. They hâve been 
in use, to my knowledge, durlng the entire extent of time I hâve been in 
the business.'" 

"(5) To the fifth interrogatory he saith: 'Said bearers were used in the 
construction of vault lights tn the Van Ingen building, northeast corner of 
Broadway and Brooœe streets, New York city, done by J. W. & W. W. 
Comell in 1800, fand were also used In connection with the foUowing other 
buildings: Buildings at Nos. 791 and 793 Broadway, done by Dale Tile Com- 
pany, in 1878; Daniel & Son's dry-goods store, corner of Oth street and 
Broadway, done by A. J. Campbell & Co., In the year 1878; Hôtel Marl- 
borough, Southwest corner 37th street and Broadway, New York clty, done 
by Ayres & McCaudles in the year 1874; and a number of others.' " 

"(13) To the thlrteenth interrogatory he saith: 'I hâve had eighteen years' 
expérience, and from my knowledge of the art down to April 4th, 1892, I 
do not discover anything in Jackson's bearer that any skillful mechanic, 
exercising ordlnary skill in bis trade, could not supply without exercising 
his inventive faculties. It was, perhaps, the most primitive mode of construc- 
Uon.' " 



Mr. Furman's testimony is as follows: 



"(4) To the fourth interrogatorj' he saith: 'I hâve had expérience in the 
manxifacture and construction of vault lights, skylights, and illuminating side- 
walks, where they were constructed by bolting or fastening illumlnathig tiles 
to independent bearers, said bearers extending the entire length of the tiles. 
one end of the beams being fastened to headers at the building, the other 
«md resting on area wall o]- coping. I hâve superintended the manufacture- 
or construction of such vault lights and area coverings since the year 1877.' " 

"(3) To the fifth interrogatory he saith: 'Wo, the Dale Tile Manufacturing 
Conip.any, of the city of New York, manufactured and constructed vault 
lights and illuminating sidewalks, as above described, as early as tlie year 
1SS7, in which year they made and constructed for the area for building at 
tlie northeast corner of Blf th avenue and 42nd street a vault light, constructed 
of illuminating tiles bolted and fastened to wrouglit-iron I beams, one end of 
which was copcd into a header of another I beam, the other end being im- 
planted in the area wall, the beams and tiles being of the same length. In 
somo portions of this work the bearers at both ends were inserted, one end in 
bricli wall at building, the other at brick area wall. WilUam H. Webb is 
the owner of this property. The following other buildings were also furnished 
with sidewalks made of the independent bearers, to which were bolted il- 
luminating tiles: Building 791 and 793 Broadway, New York, owner, Lorillard 
Estate, the bearer being fastened one end to iron header at house Une, and 
other inserted into coping stone. To thèse wero fastened illuminating tUes 
extending the entire length of the bearers. This work was done by the 
Dale Tile Manufacturing Company in 1879. Building No. 124 Fifth avenue, 
area light constructed of bearers and illuminating tiles, the bearers being ile- 
tached to which the tiles were bolted; one end of beam coping into headpr 
at building; the other rested on area wall. This was constructed by tiie 
Dale Tile Manufacturing Company, Limited, in 3878, for J. W. Bumham.' " 
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"(13) To the thlrteenth Interrogatory he saith: 'I hâve had fourteen years' 
expérience wlth Inventions relating tliereto, and cannot discover, now, any- 
thing nevi^ or novel in Jackson's bearer, or anything that any iiigeuious ine- 
■chanlc conld not furnish. In fact, tlie earlietjt metliod of furnlsliing vault 
lights was sucli as Jackson claims in tiis patent.' " 

lu the opinion of the learned judge who triod the case in tlie 
circuit court, this évidence is disposed of by saying tliat, "the 
testimony of Marli and Furman is principally confined to the ex- 
istence and use of a tile bearer, without any spécial référence to 
the combination in which it is used by the complainant." We are 
unable to understand the évidence as being so confined. Wliat 
things does this patented combination consist of? How are they 
combined, and for what purpose? Allowing the patent to sptak 
for itself, the answer is: Sections of illuminated tile, beauis, 
supporting walls, and cernent, so fashioned and joined togethoj", 
in connection with buildings, sidewalks, and cellars, as to form 
part of the sidewalks, with a surface conforming to the grade 
and élévation of other parts thereof, and to afford passages for 
light into the cellars, while excluding water and other éléments. 
Now, the testimony of Mark and Furman is to the effect that, 
long prior to the date of this patent, beams or bearers having the 
peculiarities of shape and length of the bearers described in the 
above spécifications were used in combination and connection 
with illuminated sidewalk tiles, in a manner and for a purpose 
exâctly the same as set forth in the fourth and flfth claims of this 
patent. This évidence is not contradicted, and we are constrained 
by it to hold that, as to the fourth and fifth claims, the patent is 
void for want of novelty. The additional éléments of arranged dé- 
pressions or cavities in an iron plate on top of the supporting 
walls to fit the ends of the bearers, as described in the complain- 
ant's spécifications, is only an équivalent for the stone coping, 
eut and prepared to fit, previously used in the construction of side- 
walks with illuminated tile therein, as shown by said dépositions, 
just as the défendants' method of making a solid structure and 
tight joints, by fllling with cément the space between the beam 
ends, is an équivalent for the iron plate having dépressions, and 
it does not make the combination a patentable invention. The 
bill allèges that, in a suit previously brought in the same court 
by the complainant against persons named, the court rendered a 
decree by which the validity of this patent became established. 
But the évidence does not sustain this allégation. It does not 
appear that any decree or décision was rendered in the case re- 
ferred to. 

The circuit court found as matters of fact and law that ail of 
the patents sued on are valid, and that the défendants hâve in- 
fringed two of them, but the entire amount awarded as damages 
appears to hâve been credited to patent No. 203,412. Inasmuch 
as the answer dénies the validity of ail the patents, and contains 
no déniai of the charge tliat the défendants intend to infringe the 
same, tlie complainant is entitled to the relief granted by the 
interlocutory decree, in so far as it aflirms the validity of the pat- 
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ents and enjoins the défendants from infringing the same, in re- 
spect to ail the claims thereof other than the fourth and flfth 
claims of patent No. 263,412; and we hold that the complainant 
is entitled to recover the costs and his disbursements taxed in 
the circuit court, but he is not entitled to damages. 

The decree of the circuit court should be reversed, and the 
cause remanded, with airections to enter a modifled decree in ac- 
cordance with this opinion, and the appellants are entitled to re- 
cover the Costa and disbursements taxable on their appeal, and it 
is 60 ordered. 



HARPER & REYNOLDS CO. v. WILGUS. 

(Circuit Court of Appeals, Ninth Circuit May 18, 1893.Ï 

No. 84. 

1. Patbnts for Intentions— Infhingement— Damages— Review. 

In an action for damages for the înfringement of a patent the rerlew- 
Ing court wlll not consider the objection that a verdict for plaintlff wa» 
unwarranted because the évidence showed that the patent had been 
anticipated, where there was some évidence of novelty, and défendant 
did not, at the trial, ask that the Jury be Instructed to flnd for him. 

t. Samb— Anticipation — Evidence. 

It was proper, in such action, to exclude an asslgnment of ail plalntlflC's 
claini tr> the invention, made before the patent issued to a third person, 
for the sum of $15; for even if such assignmcnt warranted the inference 
that plajntiff doubted the value of his invention, or its novelty, such In- 
ference was îmmaterial to the Issue of spécifie anticipation whlch yr&a 
being tried. 

S. Same— Evidence. 

^\'hen models of the Infrînged device,— a lawn sprinltler,— and of the 
device alleged to anticipate it, were submltted to the Jury for their inspec- 
tion, It was not error to allow a witness to testify as to the shape of the 
in] et to such lawn sprinlcler. 

4. Samb — Revibw — Presumptions. 

It will not be presumed on appeal that the Jury, in arrlvlng at their ver- 
dict, disregarded any of the instructions of the court, but the bill of ex- 
ceptions must afflrmntlvely show tliat they did so, to entitle appellant to 
any relief on tliat grovmd. 

In Error to the Circuit Ck)urt of the United States for the South- 
ern District of California. 

At Law. This was an action by Daniel C. Wilgus against the 
Harper & Eevnolds Company for damages for the Infringement 
of a patent. There was a verdict and judgment for plaintiff, and 
défendant brings error. Afflrmed. 

Graff & Latham and Stephen M. White, for plaintiff in error. 
Cole & Cole, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The défendant in error, Daniel 0. 
Wilgus, brought an action against the plaintiff in error, the Harper 
& Reynolds Company, for damages for an alleged infringement 
of letters patent No. 443,734, issued December 30, 1890, for an im- 



588 FEDERAL REPORTÉE, Vol. 56. 

provement in lawn sprinklers. The ansvver of thé défendant de- 
nied that the plaintifl therein was the inventor of the lawn sprinkler 
so patented, and denied the infringement, but alleged that on the 
7th day of July, 1888, letters patent were issued from the United 
States to Clément Gauthier for an invention substantially identical 
with that described in the Wilgus patent, which letters patent had 
been thereafter duly assigned to certain persons in the answer 
named. The action was tried before a jury, and a verdict was 
rendered for the défendant in error for $1,238.41. 

The first assignaient of error, and that upon which the plaintiff 
in error mainly relies, is that the évidence is'wholly insufficient 
to justify or sustain the verdict, for the reason that it shows the 
])luintiff's patent to be void, the same having been anticipated by 
the Gauthier patent. There was no request upon the part of the 
plaintiff in error for an instruction to the jury to return a verdict 
for défendant, either at the close of the plaintiff's testimony, or 
upon the final submission of the case to the jury. It is not claimed 
that there was no évidence to go to the jury in support of the 
novelty of the plaintiff's invention. On the other hand the bill 
of exceptions distinctly discloses that there was such évidence. In 
addition to this, the patent was itself prima facie évidence of its 
own validity. Cantrell v. Wallick, 117 U. S. 690, 6 Sup. Ct. Eep. 
970; Smith t. Vulcanite Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 
105 U. S. 94. This court cannot now, upon this assignment of error, 
enter into the considération of the question whether or not the 
Wilgus patent was anticipated by the Gauthier patent, and there- 
fore was itself void. That inquiry involved a question of fact, for 
the jury, and it was properly submitted to the jury. No exceptiou 
was taken on the trial, either to the submission of the case to the 
jury, or to the charge of the court. On the writ of error to this 
court we are conflned to the considération of questions of law, — ^the 
rulings of the trial court upon questions of évidence, and the in- 
structions given or refused to the jury. We hâve no concern with 
the weight to be given to évidence which has been properly admit- 
ted. Parsons v. Bedford, 3 Pet. 446; Railroad Co. v. Fraloff, 100 
U. S. 31. 

It is assigned as error that the court excluded the évidence of 
a certain assignment made by Wilgus to one Lyall two years before 
the issuance of the Wilgus patent, transferring to Lyall the "claim 
of invention of sprinkler," for a considération of $35. This instru- 
ment was oflered in connection with the cross-examination of the 
plaintiff, and it is claimed to hâve been pertinent for the purpose 
of showing his knowledge of the state of the art, and of the exist- 
ence of the prior invention of Gauthier. The inference is sought 
to be drawn therefrom that the plaintiff would not hâve parted 
with his improvement for f 15 if he had believed himself to be the 
inventor thereof. This inference is altogether unwarranted, and 
is not even remotely suggested by the instrument. But if this 
instrument did indeed tend to show that the plaintiff did at that 
time believe that his invention was of little value, or lacked novelty, 
that fact was whoUy immaterial to the issues to be tried in this 
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case. The question before tlie jury was not what Wilgua may 
hâve thought of his own invention in 1888, The évidence was 
properly excluded. 

Errer is claimed in the ruling of the court allowing the witness 
Townsend to answer the following question: "With référence to 
the tangential inlet spoken of by Mr. Graff, what is the shape of 
the tangential inlet in the sprinkler?" The response of the wit- 
ness was, in substance, that the inlet in the Wilgus sprinkler was 
circular in shape, while the other was not. It is possible that 
this évidence was wholly immaterial, since no claini is made in 
either of the patents upon the shape of the inlet, and no référence 
is made thereto in the spécifications, and it is probable that the 
shape of the inlet had no bearing whatever upon the issues in the 
case. The sprinklers, as actually constructed under both patents, 
were in évidence before the jury, however, and the shape of inlets 
in each could be distinctly seen, upon inspection of them. This 
évidence of the witness added nothing to what was already admitted 
before the jury, could not affect the issues, and could not in any 
way hâve prejudiced the rights of the plaintiff in error. 

It is claimed that the verdict was contrary to the charge of the 
court, and that the jury disregarded the foUowing instruction: 

"A mère carrying forward, or a new or more extended application, of tlie 
original thoiighl, and cbanged only in form, proportion, or degree, or sub- 
stitution of e(itiival(.'nts doîng substantially the same tàing, in tbe same way, 
by tlio samo means, with better results, is not sucb an invention as would 
sustaiu a patent." 

It is impossible for us to say that the jury disregarded this 
instruction. There is nothing in the bill of exceptions to show that 
tliey did. The presumption is, on the other hand, that they strictly 
observed it. We must infer that the jury, in the light of the évi- 
dence, obeyed the charge of the court, and that in arriving at their 
verdict they reached the conclusion that the Wilgus patent was 
not a mère carrying forward of the original thought of the Gauthier 
patent, and that the two sprinklers do not accomplish substantially 
the same things, in the same way, by the same means. This was 
the main question in issue in the case, and was, as we hâve seen, 
submitted to the jury without objection upon the part of the plain- 
tiff in error. 

There being no error in the trial below, the judgment is afflrmed, 
with costs to the défendant in error. 



JONATHAN MILLS MANUF'G CO. v. WHITEIIURST et aL 
(Circuit Court, S. D. Obio, E. D. July 6, 1893.) 

No. (i32. 

Patents for Inventions— Assignment^What Constitutes. 

An inventer liaving assignod his patent to a corijoratlon, the latter, in 
considération of $1,000 cash, and a note of ?1,000 made to it by the in- 
ventor, agreed, in writiug, to assign the same to a third person. In this 
agreement It was stipulated that the assignée should "sell the property," 
and apply the proceeds— First, to pay $1,000 to the inventer; next, to pay 
his $1,000 note; and, last, to pay him any balance remaining. This con- 
tract was slgned by the corporation and its assignée. Subjoined was a 
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déclaration signed by the assignée and the inventer, stating that the 
former held the property as trustée for the latter, and as security for 
money due. Beld, that although this was, in terms, merely an agreement 
to assign, yet, as it was a complète agreement of sale, it was sufflcient 
to pass the title to the assignée; the sale being upon a condition subsé- 
quent, which did not affect bis title. 

2. Same — Equity Jxjrisdiction — Remedy at Law—Injonction. 

The owner of an unexpired patent is entitled to an injunction against an 
Infringer, notwithstanding that the latter Is a mère user, and equity juris- 
dictlon cannot, therofore, be defeated on tlie ground of an adéquate 
remedy at law. 

3. Same— Anticipation — Bolting Machines. 

Letters patent Xo. 207,008, issued November 7, 1882, to Jonathan Mills, 
cover an improved flour-bolting machine, consisting of an outer case, a 
rotating boltlng-cloth cylmder, an innor drum about six inches less in 
diameter than the interior of the holting cylinder, and provided with 
"flier blades" or elevatmg devlees, which may bo made of angle iron, and 
inclined backwardly from the radial line, with référence to the direc- 
tion of motion; thèse blades to be set In continuons Unes across the face 
of the drum; the Unes to be preferably of spiral form, lilie the twist of a 
rifle. Eeld, that the patent was not anticipated by patent No. 184,821, 
issued November 28, 1876, to Bernheisel and Young, which shows the ordi- 
nary centrifugal réel, provided with a shaft which cariics two sets of 
floats,— an outer one for the purpose of throwing the meal against the 
cloth, and an Inner set operating as fans to establish an outward cur- 
rent of air, but not constituting a continuons imperforated drum, équiva- 
lent in function to the drum of the Mills patent. 

4. Same— Anticipation. 

Nor was the Mills patent anticipated by English patent No. 3,013, of 
1879, to William W. Dach, for a "chop cooler," having for ils principal 
object "to remove the heated air which accompnnics the meal from the 
grinding or dlsintegrating apparatus," and eiiiploying for this purpose 
a rapidly-revolving perforated métal cylinder, provided with screw 
blades and an air-exhaust fan. 

5. Same — Sdits for Infbingement — PlsTorrEL— Lâches. 

In a suit for infringement of the Mills patent it appeared that no ma- 
chines had been made in strict accordance therewith, but that ail machines 
manufactured and sold were made in accordance with patent No. 474,916, 
issued to Mills May 17, 1892, on an application filed May 17, 188.5, for an 
improvement on the original Invention. This improvemont consisted in 
substituting for the "flier blades" of the original patent V-shaped ridges 
secured to the drum, and arranged so closely together that their adjacent 
sides form V-shaped troughs extending longitudinally along the drum be- 
tween each pair of ridges. UcUl, that thèse facts did not show abandoii- 
ment, or lâches, or constitute an estoppel, for, although complainant 
owned both patents, it had a right to sue on the earlier one, and, as the 
improvement was merely a change in form, any infringement of the later 
patent would also be an infilngement of the earlier one. 

In Equity. Suit by the Jonatlian Mills Manufacturing Com- 
pany against M. C. WTiiteliurst and others for infringement of 
letters patent No. 267,098, issued November 7, 1882, to Jonathan 
Mills, for an improvement in machines for bolting flour. Decree 
for complainant. 

Poole & Brown, for complainant. 

George J. Murray, for respondents. 

SAGE, District Judge. The patent involved in this cause was 
granted November 7, 1882, to Jonathan Mills, for certain improve- 
ments in machines for dressing or bolting flour. The spécifica- 
tion covers more than six pages of the letters i.ssued from the 
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patent office. There are 14 claims, of wkich. the Ist, 2d, 3d, and 
6th are averred to hâve been infringed by the défendants. The 
patent is, in terms, for a "centrifugal boit." The claims referred 
to are as follows: 

"(1) In a horizontal centrifugal boit, tlie combination of an outer shell; a 
réel; revolving, longitudinal, continuously arranged Hier blades; and a cen- 
tral drum liaving a close or continuons peripiieral surface,— togetlier ar- 
ranged, and operating substanti^illy as described, and for tlie purposes set 
forth. 

"(2) In a horizontal centrifugal boit the combination with the outer shell 
and réel of a fller having a number of longitudinal trouglis or recesses in its 
circumferential surface, said troughs being closed at their bottom, and em- 
braced laterally by longitudinal, spirally-directed filer blades, whereby the 
material falling into said recesses is prevented from falling to the bottom of 
the réel, substantially as described, and for the purposes set forth. 

"(3) In a horizontal centrifugal boit, the combination with the outer shell, 
and with the réel, of a flier conslsting of a peripheraUy closed drum prox- 
Imating in diameter that of the réel, and provided with longitudinal, spirally- 
directed blades, applied to the circumferential surface thereof, substantially 
as described, and for the purposes set forth." 

"(6) In a horizontal centrifugal boit, the combination of an outer statlon- 
ary shell, and inner rotating bolting réel, and a central drum having a close 
or continuons peripheral surface, said drum beIng provided with longitudi- 
nal blades on Its peripheral surface, arranged to operate together as a con- 
tinuons blade, or séries of contimious blades, and having a rotary motion in 
the same direction with, but at a higher speed than, the réel, whereby material 
being bolted is prevented from overloading the bottom of the réel, sub- 
stantially as described." 

A "boit," in flour milling, as it was known until a few years 
prior to the device set forth in the patent sued upon, was a 
cylindrical, hexagonal, or prismatic hollow structure, mounted upon 
a revolving shaft, and consisting of a skeleton frame over which 
was stretched bolting cloth of the degree of flneness required for 
the particular work to be done. The bolting cloth was generally 
in pièces or sections, closely fitted to each other, and of différent 
flneness, — the doser woven or finer at the head, and the coarser at 
the lower part or tail, of the boit. The material was fed in at the 
head, which was set somewhat higher than the tail, so that by 
the rotation of the boit it was, little by little, conveyed to the tail. 
The fine portion of the material would be sif ted out or bolted, and 
the coarser retained until flnally discharged at the tail. By the 
constant révolution of the boit the sifting process was greatly 
facilitated, and the larger nieshes in the bolting cloth, as the 
material approached the lower end of the boit, allowed the coarser 
particles of flour to pass through, while the bran and offal were 
retained. It was found that the opération of this boit was not 
complète. It did not entirely separate the flour from the bran, 
but would "tail off" good stock. The speed with which the material 
introduced into the upper end of the boit would pass through 
to the lower end was such that a considérable portion of the flour 
would be carried off through the lower end, without having been 
subjected to the proper sifting action. To remedy this defect 
the bolts were lengthened to 12, and afterwards to 20, feet. Even 
then they were of limited capacity, and of imperfect yield, for the 
reason that the work of sifting was done in a smaîl part, only, 
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ot fhe circumference of thé hait. The cylindrical boit was first in 
order of time. Tlien the hexagonal, or sometimes the prismatic, 
was introduced. But, aside from the defects already stated, tîiey 
were ail objectionable, because of the space they occupied, and of 
the large amount of bolting silk required, and its cost. Thcn 
tvas introduced the centrifugal boit, a slowly revolving, bolting-silk 
cylinder, located within an outer inclosure, as ail the bolts were, 
and containing a séries of revolving beaters, consisting of liât 
wooden blades supported by two or more spiders or wheels located 
in the cylinder, and near its ends. Thèse beaters, called also 
"fliers" and "beater blades," were caused to revolve at the rate of 
from 200 to 400 révolutions per minute, within the slowly-revolving 
silk cylinder. The action of this boit was altogether diiïerent 
from anything that preceded it. As the material passed from the 
head, where it was introduced, to the tail of the réel or boit, it 
was subjected to a continuons beating action, which imparted 
to it a centrifugal motion and direction, forcing it against the bolt- 
ïng cloth at ail portions of the circumference, and thus largely 
increasing the capacity of the boit. As a conséquence the boit 
was shortened to about 8 or 10 feet. The advantages were that 
the boit occupied less space; that its capacity was increased, and 
ihe soft, flake-like material was broken up by the beating action, 
and the flour dusted or blown off from the bran, and a larger yield 
obtained. The disadvantages were the greater wear of the bolt- 
ing cloth, which had to be frequently replaced, and the severe 
scouring and beating action of the coarse middlings, which forced 
bran specks and other impurities through the interstices. For 
thèse reasons the centrifugal boit was generally used for the pur- 
pose of producing a finish, and the cylindrical or hexagonal for 
making -ttie best quality of flour. There is testimony that the ac- 
tion of the beater blades had a tendency to make a quantity of fine 
flour dust, which, not having the qualities of rising, was detri- 
mental to the baking qualities of the flour. It also produced an 
uneven flour, a part of it being forced through the silk in coarse 
granules, and a part reduced to a very fine powder, whereby its 
market value was lessened. 

The next improvement was made by Jonathan Mills, to whom, 
on the 7th of November, 1882, the patent in suit. No. 207,098, was 
issiied. It consists of an outer case; a rotating réel or bolting- 
cloth cylinder; an inner drum or imperforate cylinder of external 
diameter, say about six inches less than the interior of the bolting 
réel frame, and provided with blades or elevating devices which 
may be made of angle iron, and so attached to the drum as to hold 
the projecting flange somewhat inclin ed bacliward, with référence 
to the direction of motion, from a radial line of the drum. Thèse 
blades are preferably about an inch and three-quarters in width, 
and from six to eighteen inches long. The apertures through 
which they are secured to the drum are in slot fonn, so that they 
may be set at any desired inclination from a direct longitudinal 
line. Their number may be as desired, and they may be set in 
longitudinal séries or out of line, as preferred; but in either case, 
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in order to obtain the full capacity of thé boit, each line of blades 
must be continuous, and of the full length of the drum. Ordinarily, 
according to the spécification, they should be set spirally, — some- 
what like the twist of the rifle in a gun. The spedlication contains 
suggestions of modifications of form and position of the blades 
to facilitate rapid feeding, and to induce and direct currents of air, 
but thèse are détails of construction and adjustment, not neces- 
sary for the présent considération. 

The first défense is want of title in complainant. 

On the 23d day of January, 1883, Jonathan Mills, the patentée, 
assigned ail his right, title, and interest in and to the patent in 
suit to the Phoenix Foundry & Machine Works, a corporation hav- 
ing its home oiïice and principal place of business at Terre Haute, 
Ind. On the 18th of December, 1883, the Phoenix Foundry & 
Machine Works, "in considération of $1,000 cash in hand paid, 
and for a note for $1,000, due in six months, made by Jonathan 
Mills to the Phoenix Foundry & Machine Works," agreed, in writ- 
ing, to assign to Myron W. Clark the patent in suit, and certain 
other patents and rights and personal property. It was stipulated 
in the agreement that Clark should sell "the said property," and 
apply the proceeds — First, to the payment of $1,000 to Mills; sec- 
ond, to the payment of said note made by Mills; and, third, to pay 
to Mills any balance or surplus. Then follows a provision that 
no liability shall attach to Clark, excepting to account for pro- 
ceeds of sales, and the Phoenix Company, "in assigning said prop- 
erty, guaranties no value thereto." This contract is signed by 
the Phoenix Company and by Clark. Subjoined is a déclaration, 
signed by Clark and by Mills, that Clark holds the property as 
trustée for Mills, and as security for the paj-ment of f 1,000 due him 
by Mills, and to be retained from the proceeds of sales, which, 
however, were not to be made within six months without his con- 
sent Then follows the substitution on the 21st of June, 1884, by 
Mills, of George T. Smith for Clark, as trustée. Meantime, on 
the 20th of December, 1883, Clark had assigned to Smith, in con- 
sidération of $1,065, the patent in suit, and certain other patents 
included in the assignment to him by the Phoenix Company, but not 
still other patents and certain personal property included in said 
assignment. On the 15th of August, 1892, Smith, in considération 
of $100, assigned the patent in suit to Charles Wardlow, of Colum- 
bus, Ohio; and, on the next day, Wardlow, in considération of 
one dollar and other valuable considérations, assigned the same to 
the ccmplainant. By an instrument in writing, not dated, but re- 
corded in the patent office July 1, 1891, Jonathan Mills, in con- 
sidération of one dollar and other valuable considérations, assigns 
ail his interest in said patent to the complainant. This assignment 
contains a stipulation that the complainant should pay 10 per cent. 
of ail royalties collected by it "for infringements" to Mills. 

The contention for defondants, that the assignment by the 

Phoenix Company to Clark is only an agreement to assign upon a 

stipulated condition, which is not shown to hâve been complied 

with, and that it did not pass the légal title, is not weU founded. 

v.56F.no.8— 38 
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For the assignment of a patent, "no particular fonn is required; 
but still there must be some operative words, expressing at least 
an intention to assign, in order to constitute an assignment." 
Campbell v. James, 17 Blatcbf. 42--54. There is a complète agree- 
ment of sale, whicli is ail that is necessary to pass tlie légal title 
of Personal property, as between tlie parties. The agreement 
contains, also, a stipulation for the sale of the property, and ap- 
plication of the proceeds by Clark. This, however, Avas a condi- 
tion subséquent, attached to the sale, but not affecting his title. 
It is évident from the entire contract that Clark took the title 
in trust, with a power of sale, which he exercised, and thereby 
conveyed a good title to his vendee, from whom, by mesne assign- 
ments, the complainant acquired a good title. The release by 
Mills to the complainant, containing mutual stipulations, is incom- 
plète, in that it was not signed by complainant; but it was accept- 
ed and recorded by complainant, and, if not thereby made binding, 
it is enough to say that complainant's title was good without it. 

The second défense, that the complainant has an adéquate remedy 
at law, and therefore is not entitled to sue in equity, must be over- 
ruled. Crandall v. Manufacturing Co., 24 Fed. Rep. 738, which is 
specially relied upon, was a suit against a licensee for royalties, 
and has no application hère. Nor has Eoot t. Railway Co., 105 
U. S. 189, where the patent had expired. The défendants are 
usera, net manufacturers, but, if infringers, they may be enjoined; 
and that disposes of the objection to the jurisdiction. 

The next défenses are abandonment, lâches, and estoppel. Thèse 
may be considered together. It is set up in the answer that no 
machine has been made or offered for sale by the complainant, or 
any of its assignées, constructed in accordance with the patent in 
suit. This is literally true, but it is not ail the tiuth. It appears 
from the évidence that Jonathan Mills was not financially able to 
construct and put upon the market any such machines. AU the 
machines made and sold hâve been constructed under the Mills pat- 
ent of May 17, 1892, (No. 474,916,) issued upon an application filed 
September 23, 1885. This patent is for an improvement on the pat- 
ent in suit, but not essentially dissimilar from it. Each has the 
inside drum provided with elevating devices. In the patent of 
1882 thèse are called "flier blades," and shown to be relatively 
wide, thin pièces of wood, standing radially on the drum, while the 
1892 patent shows them to consist of V-shaped ridges secured to 
the drum, and arranged so closely together that their adjacent sides 
form V-shaped troughs, extending longitudinally along the drum 
between each pair of ridges. The différence is only in form, and 
no one could make or use a machine under the patent of 1892 with- 
out coming within the patent of 1882. Machine Co. v. îlurphy, 97 
U. S. 120, is a sufficient authority on this point. The 1892 patent 
is owned by complainant, but the complainant preferred, as it had 
the right, to bring this suit under the patent of 1882, which is as 
available for that purpose as if ail the machines had been con- 
structed in strict accordance with its spécification and claims. Had 
this suit been brought under the patent of 1892, the patent of 1882 
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■would have been pleaded — and pleaded successfuUy — in anticipation. 
The défenses of abandonment, lâches, and estoppel are overruled. 

Tbe case dépends upon the validity of tke patent in suit, and upon 
•whether the défendants are infringers. 

The answer sets up a large number of patents in anticipation. 
Of thèse, two are specially relied upon, — No. 184,821, to Bernheisel 
and Young, Noveniber 28, 1S7G, and English patent No. 3,013, of 
1879, to William W. Dach. Thèse are referred to by défendants' ex- 
pert as the best anticipations of the claims of complainant's patent 
averred to hâve been infringed by défendants. It will not be nec- 
essarj^, therefore, to consider any others. The Bernheisel and 
Young patent shows the ordinary centrifugal réel, provided with 
iloats carried on a central shaft, and preferably constructed of two 
boards, with an open space between them. Thèse serve to throw 
the meal against the cloth, and also as "auxiliary fans to establish 
an outward current of air" whenever the slide over an aperture pro- 
vided for the admission of air to the interior of the réel, as required 
in the opération of the machine, is open. There is also an exhaust 
fan driven by a beit leading from a puUey on the end of the shaft, 
and inducing an upward current of air. It is stated in the spéci- 
fication that "in falling through thèse currents the middlings will 
be purifled by the removal of the fine, pulvérulent impurities which 
are mingled with granular particles." The shaft is provided with 
two collars, from each of which project, radially, bars of métal. 
To each pair of thèse are attaclied two longitudinally extendiug 
"floats" or blades set at an angle to each other, the radial bars of 
métal being bent for the purpose. The ou ter blades operate in the 
same manner as the blades of the ordinary centrifugal boit, while 
the inner blades, adjusted to a différent angle, produce, when the 
machine is in opération, "the necessary auxiliary fan action." The 
inner blades do not constitute a dnim, in fact, nor were they so 
intended. It was urged upon the hearing that, when in opération, 
the material could not fall through into the space about the shaft, 
and that is probably true, when the révolutions are rapid enough; 
but one object — and a great object — of the complainant's device 
is to accomplish the bolting by slow révolutions. The blades do 
not constitute the sides of troughs, because the spaces between them 
are open. This device does not anticipate the complainant's pat- 
ent. 

The English patent is for three inventions. The first two relate 
to roller mills and disintegrators. The tJiird is for a "chop cooler," 
having for its principal object "to remove the heated air which ac- 
companies the meal from the grinding or disintegrating apparatus." 
For this purpose the patentée employed a rapidly-revolving cylinder, 
of perforated steel or métal, provided with screw blades. This was 
covered with flannel, or other suitable material. The air was then 
exhausted from within the cylinder by means of a fan. Three ex- 
perts — two of them practical millers — called by the complainant 
testify that in their opinion a machine constructed according to 
the spécification of the English patent would be inoperative, and 
there is no testimony that such a machine ever was constructed. 
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or put in opération. Ail tiie witnesses agrée tliat the fan must 
be run at a very Mgh. rate of speed — not less than five or six hun- 
dred révolutions per minute — to make it effective as an air exhaust. 
Tlie Englisli machine, if operative, is primarily a chop or meal 
cooler; thé complainant's, a boiter, and not possibly a cooler. The 
English machine requires an interior perforated drum; the com- 
plainant's, a closed drum. The blades on the English machine 
are not continuous. They oover only about three-flfths the length 
of the drum. The complainant's blades extend the entire length 
of the drum, and must be continuous. The English machine shows 
disintegrator pins projecting inwardly from the cloth cylinder in 
the spaces between the ends of the blades, and calls for hollow 
gudgeons at each end of the perforated drum. It has no feed spout, 
or other means for supplying materials; nor does it show, nor is 
there suggested, any means for taking off the bran and offal. The 
construction is such as to permit dust and flne flour to pass into 
the inner perforated drum, and be exhausted through the fan, and 
lost. In ail thèse, as weU as in other, respects, it differs from the 
complainant's machine. The testimony is that thèse différences 
are material, and the f act is that, although défendants, called to ac- 
count as infringers of complainant's patent, may be fertile in sug- 
gestions of how the English patent might be so modifled and re- 
constructed and adapted as to amount to an anticipation, to one 
loolîing forward, and having no knowledge of complainant's machine, 
it would not suggest the slightest conception of the great improve- 
ment embodied in that machiae. The English patent cannot be 
recognized as an anticipation. In the opinion of the court the 
complainant's patent is valid. The évidence clearly establishes that 
the défendants' machine is an infringement. 

The decree will be for the complainant, with costs. 



CUETIS V. ATLANTA ST. R. 00. 

(Clrciilt Court, N. D. Georgia. December 17, 1892.) 

Patents for Ihventions— Infringement— Street-Railkoad Chairs. 

Letters patent No. 312,259, granted February 17, 1885, to Benjamin F. 
Curtis, were for a street-railroad chair, constructed of cast iron. The top 
was provided wlth a clieek at one end, having an inwardly projecting 
flange extending over the foot of the rail, <and a short cheek, witiiout a 
flange, at the other end. The flange elamped the foot of the rail, and the 
other cheelî prevented the rail from slipping from its place. Ail chairs 
were cast aUke, but were placed on opposite ends of the ties, in reversed 
positions, and were spiked to the ties. Hdâ that, in view of the prior 
State of the art, thls was not infringed by letters patent No. 316,995, 
granted May 5, 1885, to A. J. Moxham, for a wrought or forged métal 
cliair of a box form, having diagonal lugs formed by cutting the métal, 
and shaping it In dies to fit the edge of tho flanges of the largest ^zed 
rails, so that by skewing the chair the lugs would be made to elamp, 
and securely hold, the lighter and smaller rails. 

In Equity. Suit by Benjamin F. Curtis against the Atlanta 
Street-Railroad Company for the infringement of letters patent 
No. 312,259, issued February 17, 1885, to Benjamin F. Curtis, for 
a "street-railroad chair." The alleged infringing chair waa 
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made under le tiers patent No. 316,995, issued May 5, 1885, to A. J. 
Moxham, for a "rolled or forged métal chair for railroads." Decree 
for défendant. 

Mayson & Hill, for complainant. 

CaÙioun, King & Spaulding, for défendant. 

NEWMAN, District Judge. This is a case of an alleged in- 
fringement of a patent for what is known as a "street-railroad 
chair." Speaking in gênerai terms, the purpose of what is caUed 
a "street-railroad chair" is to elevate the rail on which the car 
runs above the cross-tie so as to make the paving blocks corne 
flush with the rail, to permit of lowering the ties, and to do away 
with the old wooden stringer which was formerly used. A patent 
was granted to Curtis, the complaining party, February 17, 1885, 
on an application filed July 10, 1884; and the patent which is 
attacked in this proceeding as an infringement thereof was gi-anted 
to one Moxham, May 5, 1885, on an application filed January 19, 
1885. Moxham's claim appears as foUows: 

"(1) To provide a chair for railroad rails of varying heights, and wide base 
of little comparative veeiglit. Cliair to be rolled or forged métal. Chair to 
be spiked to cross-ties. (2) Chair to be of box fomi, constructed of rolled or 
forged métal, with diagonal lugs, formed as foUows: Lips are flrst formed by 
cutting through or parting the métal in two lines at right angles. Said Ups 
are tlien forced out into .^ die, and so sihapod theroln as to fit the two edges 
of tho flanges of the rail. In thus forming the lugs, they are punched out 
without any loss or displacement of the métal. It being difflcult, if not im- 
possible, to obtala any one positive mensurement or shape of lug to fit the 
flanges of rails to be used, the reason boing Ihat said fl-iiigea are seldom, 
if ever, exactly similar, the lips or lugs of ordînary chairs are made of full 
size,— that Is, to fit the largest flanges,— and hence slip loosely over the smaller 
or lighter ones; also, being of wrought iron, less liable to Injury from sledge 
hammers, when driving up the spiljes, than a casting." 

The claim of Curtis, as contained in his application, is in the 
following language : 

"(1) For the construction of a street-railroad chair, having for its object to 
provide a rail chair that wiU securely hold the track rails of a street rail- 
road in place without the use of wooden stringers. (2) Chair to be con- 
structed of cast iron. Top of the chair is provided with a cheolc at one 
end, having ,Tn inwnrdly projecting flange which extends over the foot of the 
rail. The otlier end has a short cheelî; provided witli vertical inner face, 
without flange. Tho flanged cheeli clamps the foot of the rail, and the 
cheelc prevents rail from slippîng from its place. Cliairs cast ail alike, but 
plaeed on the ties in position, one the reverse of the other, 1. e. cheelîs 
liaving flanges will be outside of traclî rails, or furthest from each other. 
Chairs to be spilœd to the ties." 

In order to understand the improvement for which Curtis was 
allowed a patent it is necessary to examine what is known as the 
"Johnson Patent," the application for which was filed June 2, 1884, 
and patent allowed May 26, 1885. This application, it will be 
seen, was filed before either the Curtis or Moxham application. 
The Johnson claim is as follows: 

"(1) To provide a rail chair for railroad rails, which shall be readily fltted 
to the bottom flanges of the rails at any points In their lengths. Chairs lo 
be spiked to ordinary cross-ties. Principally designed for street-raïlroad 
tracks. Serves the purpose of permitting the sinking of the cross-ties to any 
desired depth below the surface of the street (2) Invention consista of a 
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cast-lron or other cast-metal chair. Chair to hâve higs placed diagonally 
upon ita seat. Chair to be placed upon rail at any point, and skcwed around 
until a perfect lock Is made of the flanges of ihe rail under the higs of the 
chair." 

It will be perceived tliat the différence between the Moxham 
and th.e Curtis claims is that the Moxliain chair is to be of box 
form, constructed of rolled or forged métal with diagonal liigs. 
Thèse two lugs are so arranged as to grasp the 11 ange of the rail on 
either side, and also so arranged that the rail eau be laid across it 
diagonally, and then turned so as to make a perfect fit, and be held 
securely, or the chair itself may be turned so as to secure the same 
résulta. 
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In the Curtis claim there is only one lug or flange, (both. expres- 
sions seem to be used for the same contrivance,) wliile on tlie other 
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end of the chair there is what is called a "cheek," and the manner 
of its use is to place the chairs on opposite ends of the cross-ties, 
and reversed in their position. 




The improvement in the Moxham patent was in havîng a 
thin plate of wrought iron, which could be pressed into the 
proper shape, and then lugs eut ont, and pressed into posi- 
tion, as described in the claùn; and it is an improvement 
over the Curtis chair, in that it has two lugs which clamp the 
flange of the rails on both sides, and hold it squarely in position. 
An examination of the Moxham chair, one of which has been 
brought into court as an exhibit, (as well as one of the Johnson 
and Curtis chairs,) shows very clearly the advantage of the Moxham 
chair as to lightness and availibility for easy use, as well as sim- 
plicity of its construction; the same being of wrought iron, in- 
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stead of a casting, and tlierefore not liable to break if inadvertently 
stricken wlien drlYing up the spikes. It is contended, in addi- 
tion to this, and with apparent right, tliat it is so constructed aa 
to make it easy to pave up to, as there is no projection except the 
lower portion, which is attached to tlie tie, wMch. is more clearly 
imderstood by référence to a eut accompanying tbe application. 
The Johnson patent bas two lugs so arranged as to clasp the flange 
of the rail on either side, and, so far as this feature of the chair 
is concerned, the Moxham chair could with more reason be claimed 
to be an infringement of the Johnson patent than that of Curtis. 
It seems perfectly clear that there is no infringement whatever 
by the Moxham chair of any improvement which Curtis made on 
the Johnson chair. 

It is claimed on behalf of Curtis that his chair was in actual 
use on the street raUroads in Atlanta before the application for 
the Johnson patent was flled, and that under the law he has 
priority, notwithstanding the Johnson application was flled flrst, 
Ourtis having applied within two years. The évidence does not 
support this claim. At the most the évidence on this subject is 
uncertain. The évidence as to former use ought, undoubtedly, to 
be clear and convincing, and such is not the case hère. 

Under the authorities, Curtis must be held to the claim of im- 
provement contained in his application, (see Keystone Bridge Co. 
V. Phoenix Iron Co., 95 U. S. 274; White v. Dunbar, 119 U. S. 47, 
7 Sup. et. Kep. 72; Bragg t. Fitch, 121 U. S. 478, 7 Suç. Ct. Rep. 
978;) and so considering it, in connection with the Moxham claim, 
and with the light thrown on both by the claim in Johnson's ap- 
plication, it is évident that there is no infringement of the Curtis 
patent by the Moxham patent. 

There must be a decree for défendant, with costs. 



HANLON V. PRIMROSB et al. 
(Circuit Court, S. D. New York. May 25, 1803.) 

1. Patents fok Inventions— Suit fok Inpringbmbnt— Demurkkb fok Want 

op Patentability. 

On demurrer to a bill for infringement the patent will be declared in- 
valid, for want of novelty appeariiig on Its face, only wliore tlie case is 
free from doubt; and tlie court will only taise judicial notice of matters 
witliin tlie field of common knowledge. 

2. Same — Novelty — Dbvicbs for Phoducins Stage Epfbcts. 

Letters patent No. 263,900, issued September 5, 1892, to William Hanlou, 
coverlng déviées for producing stage efCeots, consistlng of a sbitionary 
frame, representing a ship on rockers, so arranged, in combînation with 
sUding wings, curtains, and otber contrivances, as to présent the illusion 
of a ship moving out of a dock Into rough water, and putting to sea, are 
not void, on their face, for want of patentable novelty. 

8. Bamb — Plbading — Demukrbb. 

In a bill for infringement the omission to aver that the Invention had 
not been patented or described in any prlnted publication in this or any 
foreign country before the date of the invention is a defect of form, 
which may be taken advantage of by spécial demurrer. 
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In Equîty. Suit by William Hanlon agaînst George H. Prim- 
rose and William H. West for infringement of a patent. On de- 
murrer to the biU. Overruled in part, and sustained in part. 

Emile Schultze, Jr., for complainant. 
W. 0. Hauff, for défendants. 

TOWNSEND, District Judge. This is a bill in equity for the 
alleged infringement of letters patent No. 263,900, granted to com- 
plainant September 5, 1882, for theatrical scenery and appliances. 
Défendants demur to the bill of complainant on the ground that the 
patent is void for want of patentable novelty, and is a claim for 
a mère aggregation. That thèse questions may properly be raised 
and disposed of on demurrer, where the patent is invalid on its 
face, is well settled. Brown v. Piper, 91 U. S. 44; Blessing v. Cop- 
per Works, 34 Fed. Kep. 753 ; Fougères v. Murbarger, 44 Fed. Kep. 
292; Bottle Seal Co. v. De La Vergue Bottle & Seal Co., 47 Fed. 
Kep. 59. But the numerous décisions to this effect also show that 
the court will only sustain such a demurrer where the case is en- 
tirely free from doubt, and it will only take judicial notice of mat- 
ters within the fleld of common knowledge. Manufacturing Co. v. 
Adkins, 36 Fed. Eep. 554. "A demurrer for such cause can only 
be sustained where the court can adjudge the device described and 
claimed in the letters patent to be without patentable novelty, 
without the least scintilla of évidence." Bottle Seal Co. t. De La 
Yergne Bottle & Seal Co., supra. "In almost ail cases the nature 
of the subject demands that the triers should be instructed by the 
testimony of those skilled in the art to which the patent relates, 
and therefore a demurrer for nonpatentability apparent upon the 
face of the instrument should not ordinarily be allowed." Blessing 
V. Copper Works, supra. 

The patent in suit is for certain mechanical devices for pro- 
ducing various stage effects. Such a device may be the proper sub- 
ject of a patent. Burgess v. Chapman, 44 Fed. Eep. 427. It con- 
sists of a stationary frame, representing a ship on rockers, so ar- 
ranged, in combination with sliding wings, curtains, and other 
contrivances, as to présent the illusion to the audience of a ship 
moving ont of a dock into rough water, and putting to sea. It is 
true that scenic effects, whereby stationary objects appear to move 
upon the stage, are not new. But it is not matter of common 
knowledge that the combination claimed in this patent has been 
used to produce a complète séries of stage effects, such as are 
claimed under this patent; and it does not appear, upon the face 
of the patent, that such effects, if produced, are not due to the 
combined opération of the varions éléments which are claimed as 
essential. 

The défendants further demur to the bill of complaint because 
it does not aver that the invention had not been patented or de- 
scribed in any printed publication in this or any foreign country 
before the date of said invention or discovery. This is a defect 
in form, which may be taken advantage of by a spécial demurrer. 
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Coop V. Development Institute, 47 Fed. Eep. 899. Overman Wîieel 
Co. V. EUiott Hickory Cycle Co., 49 Fed. Eep. 859. 

The Ist, 2d, 3d, 4th, and 6tli grounds of demurrer are overruled. 
The 5th ground of demurrer is sustained, with leave to amend 
within 15 days upon payment of costs to be taxed. 



LEWISOHN et aL V. NATIONAL STEAMSHIP CO. 

(District Court, B. D. New York. June 20, 1893.) 

Shipfing— BiLii OF Lading — Stipulation as to Négligence — Law of the 
Flag. 

Stipulations held void because agalnst the publie pollcy of the United 
States are not made valid by the stipulation of the parties; hence, where 
Ubelant's goods were damaged by négligent stowage in a vessel, the 
carrier was heU liable, although the ship was English, the bill of lading 
contained the stipulation, valid In England, exempting the carrier from tlie 
conséquences of his négligence, and also provided that, in accepting It, 
the shipper expressly agreed that the contract should be governed by the 
law of the flag. 

In Admiralty. Libeî by Raphaël Lewisohn and another against 
the National Steamship Company to recover for damage to cargo. 
Decree for libelant 

George A. Black, for libelant. 
John Chetwood, for clalmants. 

BENEDICT, District Judge. This is an action upon a bill 
of lading to recover for injuries to certain baies of hair sMpped 
in London on board the steamship Spain, and transported therein 
to the port of New York. The évidence warrants the conclusion 
that the hair was damaged on the voyage of importation by the 
gas and odor from barrels of aie over which the hair was stowed 
on board the ship. The liabillty of the claimants for this damage 
seems clear, unless they are exempted by the provision of the bill 
of lading. Thèse baies were originally intended to be transported 
in the steamship Greece, owned by ihe claimants, but were left 
over from that vessel for the Spain. As seems to be admitted by 
both sides, the bill of lading given for the Greece was deemed to 
be the bill of ladiug for the Spain, in which ship the goods were 
actually transported. 

The bill of lading exempts the ship from liability for damage 
by stowage or contact with or smell or evaporation from other 
goods, and provides, in terms, for exemption from liability for 
damage, loss, or injnry arising from such causes, whether caiised 
by the négligence, default, or error in judgment of the pilot, 
master, mariners, engineers, stevedores, lightermeu, or their serv- 
ants, or any persous in the service of or employed by the ship- 
owner. The bill of lading also contains this clause: 

"In accepting this bill of lading, the shipper, or other agent of the owner 
of the property carrîed, expressly agrocs that this contract shall be governed 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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by the law of the flag of the ship carrying the goods after delivery to tha 
ship." 

By the law of England, such. provision in a bill of lading re- 
lieres the shipowner from the liability sued for, and the question 
is whether or not such provision can be enforced in the courts 
of the United States. 

It has been established by the suprême court of the United States 
that a provision which exempts the carrier from damage caused by 
négligence is void, and will not be enforced, because contrary to 
public policy; and my opinion is that the principle laid down by 
the suprême court in Oscanyan v. Arms Co., 103 U. S. 261, re- 
quires tliis court to décline to enforce such a provision in this 
bill of lading, notwithstanding the bill of lading veas lawful by 
the law of the place where the goods were shipped. Stipula- 
tions held void because against the public policy of the United 
States are not made valid by the stipulations of the parties. The 
case of The Trinacria, 42 Fed. Rep. 863, relied upon by the claim- 
ants, does not cover the présent case. 

The libelant must hâve a decree, "with an order of référence to 
ascertain the damages. 



THE ALEXANDER GIBSON v. POETLAND SHIPPING CO. 

(Circuit Court of Appeals, Ninth Circuit. Juno 1, 1893.) 

No. 79. 

Shippinq — Charter Pakty — Set.bction of Stevedohe. 

A charter party contained tliis provision: "The vessel to employ steve» 
dore satisfaotory to charterers; but (if appointed by them) the charge not 
to exceed that current at the time, and to be stovved under the captain's 
supervision and direction" Hdâ that, where a stevedore seiccted by the 
master was unsatisfactory to the charterers, they could themselves sé- 
lect another one, without giving reasons for their dissatisfaction. 

Appeal from the Circut Court of the United States for the North- 
ern Division of the District of Washington. 

In Admiralty. Libel by the Portland Shipping Company against 
the ship Alexander Gibson (Edward O'Brien, claimant) to recover 
damages for the breach of a charter party. The district court 
dismissed the bill, (44 Fed. Eep. 371,) but on an appeal to the circuit 
court this decree was reversed, and a decree eutered for libelant. 
The claimant appeals. Affirmed. 

William Craig and E. C. Hughes, (Craig & Meredith and Hughes, 
Hastings & Stedman, on the brief,) for appellant. 

0. E. S. Wood, (Williams & Wood, on the brief,) for appellee. 

Before McKENNA, Circuit Judge, and HAWLEY and MOREOW, 
District Judges. 

MORROW, District Judge. The ship Alexander Gibson was 
chartered by the Portland Shipping Company of Portland, Or., 
December 3, 1887, to carry a cargo of wheat from Tacoma, Wash. T., 
to a port in the United Kingdom, or on the continent of Europe, 
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as instructed by the charterers' agents. The charter party con- 
tained, among other provisions, the following: 

'•The vessel to employ stevedore satisfactory to clmrterers; but (if appolnt- 
ed by them) the charge not to exceed that current at the time, and to be 
stowed under the captain's supervision and direction." 

At about the time of the exécution of the charter party the master 
of the vessel employed one K. W. De Lion as stevedore to load the 
cargo of wheat on board the vessel, but whether this employment 
was in fact made before or after the signing of the charter party 
is not clear from the testimony. It does appear that imme- 
diately following the exécution of this contract the Portland Ship- 
ping Company, acting under the authority claimed to hâve been 
conferred upon the charterers by the provision of the contract just 
cited, appointed Cunningham & Mullens, a flrm engaged in the 
stevedore business at Tacoma, as stevedores to load the vessel, 
and notifled the master of such appointment. The master refused 
for a time to accept their service, and insisted upon the employ- 
ment of De Lion. The resuit of the controversy was a delay in 
loading the vessel for the period of about a month, during which 
time the market price of wheat in Liverpool declined. This action 
was thereupon brought by the Portland Shipping Company to re- 
cover damages sustained by the corporation by reason of such 
décline in the value of the cargo of wheat for the shipment of 
which the Alexander Gibson was chartered. The libel was dis- 
missed in the United States district court for the district of Wash- 
ington, and thereupon an appeal was taken to the United States 
circuit court for the ninth circuit, where a judgment was rendered 
in favor of the libelant for the damages arising from a décline of 
Is. 6d. per quarter in the market price of wheat during the déten- 
tion. From the judgment of the circuit court the clatmant bas 
appealed to this court. 

It appears from the testimony that the employment of De Lion 
as stevedore was not. satisfactory to the libelant, but the reason 
for such dissatisfaction was not made known to the master of the 
vessel at the time the libelant refused to agrée to his employment. 
The employment of Cunningham & Mullens by the charterer was 
flnaUy accepted by the master, and the rate chargea by them for 
ioading the vessel did not exceed the rate current at that time at 
Tacoma. The question is whether, under the terms of the agree- 
ment, the master of the vessel had the right to insist upon the em- 
ployment of a stevedore selected by him, as against the employment 
of stevedores appointed by the charterer. The charter party gave 
the right of sélection of a stevedore to the master of the vessel, 
subject, however, to the qualification that such sélection should 
be satisfactory to the charterer. The sélection in this case was 
not satisfactory to the latter, but it is contended that, as no dis- 
satisfaction was expressed by the charterer as to the competency 
and skUl of De Lion, it must be presumed that he was satisfactory, 
and his employment should hâve been accepted by the charterer. 
We do not so understand the terms of the contract, since it is ex- 
pressly provided that the charterer should hâve the power to ap- 
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point a stevedore, subject only to the qualification that the charge 
should not exceed that current at the time, and that the cargo 
should be stowed under the captain's supervision and direction. 
Had the sélection of the stevedore remained with the vessel, and 
continued untU a sélection was made, eatisfactory to the charterer, 
there would be much force in the contention that the charterer 
would not be aUowed to reject such a sélection arbitrarily and 
without cause; but the contract provides that the charterer should 
aiso hâve the power of appointment, subject only to the qualifica- 
tions mentioned in favor of the vessel. The right of the charterer 
was therefore not merely a right to confirm the sélection of the 
master of the vessel, but to appoint a stevedore itself, should the 
sélection of the master, from any cause, prove unsatisfactory. In 
the cases cited by the appellant no such conditions obtained. It 
vfill not be necessary, therefore, to review those authorities, to show 
that they do not establish any principle of law available to the 
matter of the vessel in this case. It is sufflcient to say that in 
our opinion the contract under considération is unambiguous, and 
under the circumstances clearly justified the right of sélection of 
a stevedore, as claimed by the charterer, after the sélection by the 
master of the vessel had proven unsatisfactory. 
The judgment of the circuit court is afflrmed. 



THE DANIEL BURNS. 

STARIN'S CITY, R. & H. TRANSP. CO. v. THE DANIEL BURNS et al. 

(Circuit Court of Appeals, Second Circuit June 15, 1893.) 

Shipping— Shortagb dp Cabgo— Evidence— Appicai.. 

On a libel to recover tlie value of a portion of a cargo of oats claimed 
to hâve been placed on board a vessel, but not delivered, the only évi- 
dence as to the quantity put on board was that of a welgher, who merely 
assented to leading questions by counsel, including a statement of th'o 
amoiint, and who, though admltting that he had no recollection In- 
dependeut of his bool^s, did not produce them in court. The trial court 
said that the évidence was "scarcely satisfactory," but dismissed tho 
libel on another ground. Hdd, that its action could be sustained on the 
ground of the insufflciency of the évidence. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by Starin's City, Kiver & Harbor Trans- 
portation Company against the canal boat Daniel Burns, Michael 
E. Kiley, claimant, to recover for an alleged shortage of cargo. 
In the district court the libel was dismissed. See 52 Fed. Kep. 
159, where the facts are more fuUy stated in the opinion of the 
Honorable Judge Brown. Libelant appeals. AfQrmed. 

Henry W. Goodrich, for appellant. 

J. A. Hyland, for appeUee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER OLTRIAM. This is an appeal from a final decree of the dis- 
trict court of the southern district of New York, dJsmissing the 



606 FEDERAL REPORTER, VOl. 66. 

libel, with. costs. Libelant sued to recover |539.20, the value of a 
portion of a cargo of oats laden on claimant's canal boat in the 
harbor of New York, and, as libelant claims, not delivered, but 
converted by the master. It is averred in the libel that the libel- 
ant put aboard the canal boat 8,989 bushels of oats, and that only 
7,640 bushels were delivered. Thèse avennents were controverted 
by the answer, and, upon the issue thus raised, the libelant had the 
burden of proof. Upon the trial, libelant called its weiglimaster, 
and sought to make proof of delivery on board the canal boat as 
foUows: "Question. On the 8th of December, did y ou weigh and 
deliver aboard the canal boat Daniel Burns 287,650 jwunds or 
8,989.02 bushels of oats? Answer. I did." And, at the close of 
a cross-examination of the witness, he was asked on redirect: "Q. 
Is this a certiflcate made up by you from your books? A. That is, 
sir. (Certiflcate offered. Objected to. Excluded.) Q. You swear 
te the number that you hâve already stated? A. I do, sir." 

Although thèse are substantially the statements of counsel, as- 
sented to by the witness, they might, if standing alone, be taken 
as sufBcient évidence of the number of bushels put aboard; but 
they must be considered in connection with the rest of the witness' 
testimony, and his cross-examination indicatea quite clearly that, 
in his assent to counsel's statement, he was not testifying from any 
independent recollection of the number of bushels, that he "had 
no figures in his mind," but "had them in his books," and no books 
or memoranda containing them were put in évidence, nor even 
brought into court, the witness stating that the books were in 
his possession, but "not there." Beyond this facile assent to three 
leading questions and some vague testimony as to an admission 
by the master of an undeflned liability, there is no évidence in the 
case tending to show how many bushels of oats were put aboard 
the canal boat in excess of the 7,640 which she delivered. It is not 
surprising that the district judge found the proof, as to the actual 
quantity loaded upon the canal boat, "scarcely satisfactory." As 
he had the witness before Mm, and heard his exaniination, he was 
certainly in a better position than is the appellate court to dé- 
termine whether the statement as to amount was that of the wit- 
ness or of counsel. In the printed record it seems to be the latter. 

The decree of the district court is afQrmed, with costs. 



BARNSHAW v. McHOSE et al. 

(Circuit Court of Appeals, Third Oircmt. June 16, 1893.) 

Charter Party — Dispatch Monby— Contract or Sale — Interprétation. 

A contract provldod tliat the plalntifC should sell, and the défendants 
buy, iron ore, at named priées, and etipulated that thèse priées "were 
based on an océan freight rate of 12 sliillings a ton," ail freigUt over that 
sum to be added to, and ail freight less than that sum to be deducted 
from, the invoice piice. riaintifC ehartered a vossol at tliat rate, agreo- 
ing with it in the charter party for £15 dispatcli raonoy and £30 demurrage 
for eacli d.ay to be saved from or oxceodiug the uumber of days allowed 
for loading or unloadlng. Dispatch monoy was deducted from the amount 
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pald for frdght, which défendants clalmed should be deducted from the 
Involce charge. Eeld, in the absence of any tinusual expendlture by plalntlfC 
to secure dîspatch, the dispatch nioney was merely a déduction from the 
freight, and must be allowed on the invoice priée. 48 Fed. Kep. 589, af- 
flrmed. 

In Error to the Circuit Court of tlie United States for tlie East- 
em District of Pennsylvania. 

At Law. Assumpsit by Alfred Earnsh.aw against Isaac McHose, 
Ambrose A. McHose, and Wilson V. McHose, trading as Isaac Mc- 
Hose & Sons. Tliere was a spécial verdict for plaintiff, and mo- 
tions were made to increase and diminish the amount of the ver- 
dict, but were overruled, and judgment entered thereon. See 48 
Fed. Eep. 589. riaintiff brings error. Affinned. 

E. C. McMurtrie, for plaintiiï in error. 

Frank P. Prichard and John Gr. Johnson, for défendants în error. 

Before DALLAS, Circuit Judge, and GREEN and WALES, Dis- 
trict Judges. 

WALES, District Judge. This was an action brought in the 
circuit court of the United States for the eastern district of Penn- 
sylvania to recover a balance of money due on several cargoes of 
iron ores which had been sold and delivered by the plaintiff to 
the défendants under a contract made between the parties on the 
20th day of January, 1890. The ores were shipped from Marbella, 
Spain, to the port of l'hiladelphia. The terms and conditions of 
tiie contract which relate to the présent controversy are thèse: 

"(1) Price to be at the rate of seven dollars and eighty cents (Ç7.80) per ton, 
of 2,240 pounds, for tlio mined ore, commonly known as 'Marbella Lump,' 
and seven dollars and forty cents ($7,40) for tho sand ore, commonly known 
as 'Marbella Sand.' 

'■(2) Freiglit rate. The above priées are based on an océan freight rate 
of twelve shillings per ton; ail freight over twelve shillings to be addert 
to thii invoice as part of the price of the ore, and ail freight under twelve 
shillings to be deducted from the Invoice." 

After he had made this contract with the défendants, the plain- 
tiff obtained charter parties from différent shipowners for the 
transportation of the ores to Philadelphia. Each of thèse charter 
parties contained the same stipulations as to freight, lay days, 
quick dispatch, and demurrage, being, in substance, as foUows: 
(1) Freight to be paid at the rate of 11 shillings and 6 pence per 
ton, of 2,240 pounds. (2) The cargo to be loaded at the rate of 
250 tons, and discharged at the rate of 250 tons, per day. (3) Char- 
terer to hâve the option of averaging days for loading and dischar- 
ging, in order to avoid demurrage. (4) Dispatch money, at the rate 
of £15 per day, of 24 hours, for any time saved in loading or dis- 
charging. (5) Demurrage over and above said lay days, at the 
rate of £30 per day, except in case of any unavoidable accidents 
which may hinder the loading or discharging. 

At the trial it was proved that the loading and unloading of the 
chartered vessels were always within the lay days, so that the ves- 
sels were always loaded and unloaded at a more rapid rate than 
250 tons a day. The dispatch money credited by the ships on plain- 
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tifPs bills of freight amounted to about 24 cents a ton; but thîs 
crédit was net allowed by tbe plaintiff to tbe défendants in réduc- 
tion of the price of tbe ores. Tlie défendants claimed that, under 
tlie contract of January 20, 1890, they skould be allowed this dif- 
férence between 12 shillings freigbt per ton and the amount ac- 
tually paid by the plaintiiï, and the leamed judge of the circuit 
court, in charging the jury on this point, said: 

"The dispatch inoney, referred to In tlae point, is a rebate or drawbaclt 
iipon the frelght stipnlated for in the chafter between the vessel carrylng 
the ore and Mr. Earnshaw, as an allowance t'or quick dispatch in loading and 
unloading. The charter named certain lay days, and the freight specifled 
was based upon this extent of détention, with a provision for a rebate in 
case of earlier dispatch of the vessel than was stîpulated for by the charter, 
from the respective porte on this side and the other. It was found un- 
necessary to detain the vessel the length of tlme named. and a rebate was 
made accordingly from the freight specifled. The plaintiff was not subjected 
to any charges in obtaining the rebate, and I am therefore Impressed with 
the belief that the same should properly be deducted from the amoimt of 
freight charged." 

In obédience to this instruction, the jury found for the plain- 
tiff in the sum of $45,593.77, with the spécial statement that this 
was the sum due to the plaintiff after deducting $1.3,926.24, which had 
been allowed to him for dispatch money. To this instruc- 
tion the plaintiff excepted, and it has been assigned for error hère. 

The question for décision is to be determined by the mean- 
ing of the contract in relation to the prices to be paid for the 
ores. Thèse prices were lixed at certain sums, provided the océan 
freight rate should be no more or less than 12 shillings a ton ; but, 
if the freight rate should be over 12 shillings, the excess should be 
added to the invoice part of the price of the ore, and, if under 12 
shillings, the différence should be deducted from the invoice. This 
part of the contract, standing alone, appears to be plain enough, 
and is easily understood. The freight which was actually paid 
by the plaintiff was less than 12 shillings, and it was for him to 
explain why the défendants should not hâve the benefit of the ré- 
duction on the price of the ore. This he has failed to do. He 
was put to no extra cost, nor did he incur any additional personal 
labor, in obtaining the dispatch money. He had contracted to 
deliver the ores at Philadelphia, and it was his duty to provide 
the necessary number of ships to receive their cargoes, and trans- 
port them to the port of destination. For this work he was entitled 
to no compensation from the défendants. His profits were to be 
made out of the sale of the ores, and he was not at liberty to spec- 
ulate, directly or indirectly, in the chartering of the ships. If 
any advantage or crédit was to be gained by a reduced freight rate, 
no matter how secured, the défendants av -re to hâve the beneflt of 
it. The attempt to show that the plaintiff had, at some former 
period, expended considérable money and time in providing means 
and appliances for rapidly loading and discharging cargoes did not 
justify him in appropriating to himself the rebate aUowed for quick 
dispatch. "Wliatever improvements he may hâve made for the 
purposes were not limited to the loading and discharging the ores 
eold to the défendants, and were not therefore chargeable against 



THE ALLIAIfCA. 609 

the latter. It certainly could not hâve been the intention of the 
parties that the plaintiff was to make a profit on the freight, as 
well as on the ores. At least, such could not hâve been the under- 
standing of the défendants, nor can it be implied from any reason- 
able interprétation of the contract. It is true that no fraud bas 
been imputed to the plaintiff in making the arrangement for a re- 
bate in the form of dispatch money, but it is not difBcult to con- 
ceive how such an arrangement might be made use of to the injury 
and loss of an ignorant or innocent vendee. 

The freight was based on a voyage which included the time con- 
Bumed in going from port to port, and also an arbitrary number 
of days (lay days) in each port for loading and unloading, which 
latter were to be ascertained by dividing the tonnage of the cargo by 
250. If a less number of days was consumed in each port, an al- 
lowance was to be made of £15 for each day thus saved. The dis- 
patch money is paid for getting the ship clear of her cargo sooner 
than the charter party calls for. It is the priée paid for not keep- 
ing the ship as long as the shipper is entitled to keep it, being In 
the nature of a premium for loading and unloading the cargo in 
less than the allowed time, so that the ship can make more fré- 
quent voyages and earn more freight. The number of lay days is 
fixed by the shipper and the owner of the vessel, and for each day 
saved the owner allows a rebate on the freight. This is for the 
mutual advantage of the shipper and the owner. Now, in the ab- 
sence of any particular outlay of money or of exertion on the part 
of the plaintiff, why should he be permitted to retain the crédits 
on his freight bills? If the shipowners were to be beneflted by 
quick dispatch, so was the plaintiff, since the more promptly he 
delivered the ores the less delay there would be in receiving his pay- 
ments from the défendants. It was to his interest that he should 
realize on his sales with the least possible delay. 

We hâve given due considération to the argument of the plain- 
tiff's counsel, but can find no ground for modifying the conclusioD 
at which we hâve arrived. 

The judgment of the circuit court is aflanned. 



THE ALLIANCA. 
MORGAN IRON WORKS v. THE ALMAXCA.' 
(District Court, S. D. New York. May 29, 1893.) 

WhARPAGE — WlIKN D0E8 NOT AcCRUE — RErAIREll'S WhARP. 

Where a steamahip wont to tlie wharf of an iron-works company solely 
for the purpose of being r(*paircd, and for the convcnionce and use of 
the company In making such repairs, for its own profit, hdd, that wharf- 
age, in the ordinary sensé, did not accrue. 
Samb — Evidence as to Contract fok Wiiarfage. 

There was évidence of a verbal agreement by an Iron-works company 
to waive any charge for wharfage în making repair-s on a steamship. 
The vessel went to the wharf solely for such repalra. No charge for 

'Reported by E. G. Benediet, Bsq., of the New York bar. 
v.56F.no.8— 39 
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wharfaçe had ever been made before in repalring the vessel, nor la It 
tisual to make such charge. Although blUs for the repalrs were thereaf ter 
rendered, no bill for wharfage was presented until after the failure of the 
eteamship company, four months later. Bdd, that wharfage could not ba 
recovered. 
8. Bamb — Maritime Lien — Poreign Vessel. 

A maritime lien is oreated by the fumlshlng of wharfage t» a foreîgn 
vessel. 

4, Samb— DoMESTio Vessel. 

Semble, ttiat a maiitime lien arlses for wharfage fumlshcd to a do- 

• mestlc vessel. 

6. Bamb — Lien undbb State Stattjtes — Domebtic Vessel— Spécifications. 
No statutory lien Is acqnired, under the laws of New York, against a do- 
mes5tic vessel, for wharfage, tinless spécifications of lien are filed wlthin 30 
days after the debt is contracted. 

In Admiralty. Libel by the Morgan Iron Works against the 
steamship Allianca for wharfage. Dismissed. 

Owen, Gray & Sturges, for libelant 

Carter & Ledyard and Mr. Baylies, for mortgagees, Intervening 
défendants. 

BEO"V^rNr, District Judge. The libel in this case waa flled to re- 
coTer for an alleged claim of wharfage against the steamship 
Allianca between May 26 and September 17, 1892, while she lay 
along the wharf at the foot of Mnth street, East river. This wharf 
and some adjoining property was occupied by the libelant, aa 
lessee, exclusively for carrying on its iron works, which included 
as a part of its ordinary business the repair of vessels. The 
Allianca was owned by the United States & Brazil Mail Steam- 
ship Company, a domestic corporation. She was sent to the libel- 
ant by that company for repairs, and for no other purpose. The 
repairs were completed, and she left the pier on the 17th Sep- 
tember, 1892. In October a bill for the repairs made upon her 
was presented to her owners, amounting to $13,034.89, on which 
|5,000 had been paid on account in July, and $5,000 in September. 
The bill contained no charge for wharfage. The steamship com- 
pany became insolvent in February, 1893, and no claim for wharf- 
age was made until thereafter, nor untU about the time the above 
libel was flled, on February 27, 1893. 

The steamship in this case did not make any use of the wharf 
for any of those uses for which wharfage or dockage is ordinarily 
charged. She was not there for the purpose of receiving or dis- 
charging cargo, nor for the purpose of safety or protection, nor 
as a place of mooring; but simply for the purpose of receiving re- 
pairs from the libelant in the ordinary course of its business. She 
was there for the convenience and use of the libelant in making 
repairs on her for the libelant's profit; and she was in the libel- 
ant's possession, as much as if she were on the ways for repairs in 
a shipyard. Wharfage, therefore, in the ordinary sensé woulû not 
accrue. Transportation Co. v. City of Parkersburg, 107 U. S. 691, 
699, 2 Sup. et. Rep. 732; Pelham v. The Woolsey, 16 Fed. Rep. 
418, 423; The Geo. E. Berry, 25 Fed. Rep. 780, 781. 
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As a part of the contract for repairs, or as detennining tlie 
priée to be paid therefor, no doubt it was compétent for the par- 
ties to stipulate expressly for some compensation for the inci- 
dental use of the wharf during the repairs, or for the facilities 
which the libelant aiïorded in having ita worlis upon the wharf, 
just as a separate charge may be made for docking, or hauling on 
the ways. For the libelant it is claimed that the testimony of 
Mr. Ivins, the président of the Brazil Mail Steamship Company, 
shows that wharfage was to be charged as a separate item. Mr. 
Ivins' language, however, with the other circumstances of the case, 
seem to me not to warrant this conclusion. Eeferring to his con- 
versation with Mr. Weed, who acted for the libelant, he said: 

"We dlscussed the question of wharfage in (making) the contract, and I 
told him in case prompt payment was made that he ouglit not to cluirge us 
any wharfage wliile the vessel was lying there, stating that tlie item of wliarf- 
age at the Erie Basin was one of the things I wanted to save by moviug the 
ship at that time to his yard. He agreed to that, and the arrangement be- 
tween us was finally closed, as nearly as I remember, in tlie last week in 
May. * • • Question. Do I imderstand you to say that the item of wharf- 
age was waived upon condition that there shoiild t)e prompt monthly payment? 
Answer. He wanted to make a charge of wharfage at the time. I told hlm 
I thought he ought to waive that, in view of the fact that we were giving 
him the work, and that it was a very large item, and it was— prompt payment 
being made— understood between him and me and the executive commifîtee 
and myself, that in considération of his doing the work, we already being 
largely Ws debtor, he should be paid from month to montU as his work was 
doue." 

It is clear from the évidence that no claim was made by the 
libelant for payment from month to month. No bill was rendered 
for work done until some time after the whole work had been com- 
pleted, in October, and meantime the work had been in fact three- 
fourths paid for. There is no évidence that thèse pajTuents were 
not made as promptly as was desired by the libelant, and as 
promptly as had been agreed on; if not, the failure to render any 
account from month to month, or to make any request for pay- 
ment during the progress of the work, shows that the strict per- 
formance of that part of the verbal arrangement was waived. 

The libelant had been long accustomed to do repairs upon the 
steamship company's vessels, and no charge for wharfage had ever 
been previously made; nor is it usual to make any such charge. 
Mr. Weed was one of the directors of the steamship company itself. 
Throughout Mr. Ivins' testimony, both in the direct and in the 
cross examination, he fails anywhere to state that Ihore was anv 
agreement to pay wharfage; and no one connected with libelant's 
company testiiies to any such agreement. The rendition of the bill 
so late as October witliout any charge for wharfage, and the fact 
that no claim to wharfage was made until after the failure of 
the company four months later, satisfy me that there was no ex- 
pectation or agreement at the time the vessel was sent to the 
libelant for repair that wharfage was to be paid; and that any 
charge therefor was waived in considération of Mr. Ivins' agree- 
ment that the gênerai indebtedness of the steamship company to 
the libelant should be reduced, and that payments should be made 
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promptly. There is no évidence tliat the steamsMp company's 
debt was not reduced, as agreed; the inference is that it was. 
As for the repairs, tlie évidence shows that three-fourths of the 
amount of the whole hill were paid before any bill was rendered, 
or any call for money made. Considering that the exclusion of 
wharfage was one of the express objects which Mr. Ivins had in 
view, and that this contract on the steamship company's part was 
to so large a degree performed, and was to some extent waived 
by the libelant itself, by not calling for monthly payments, and 
that no wharfage was ever claimed till after the company's failure, 

1 am not satisfled that there was such an agreement as can sus- 
tain the wharfage claim. 

Upon the above view of the facts it is unnecessary to consider 
at any length the other question discussed on the argument, namely, 
whether under the maritime law, or under the New York statutes 
in regard to wharfage, any lien upon the ship "wonld exist, if the 
payment of wharfage had been agreed upon. The supply of wharf- 
age being a maritime service, undoubtedly gives rise to a lien upon 
the vessel therefor, if she be a foreign vessel. Ex parte Easton, 
95 U. S. 68. If the vessel be a domestic vessel and in her home 
port, as in this case, then so far as the question of lien dépends upon 
the statutes of the state, none could hère be recovered; because the 
law of 1885, c. 273, which gives a lien "on account of wharfage and 
expenses of keeping such vessel in port," etc., further provides ex- 
pressly that the debt shaU "cease to be a lien in ail cases unless a 
si)ecification thereof," etc., "be flled within 30 days after the debt 
was contra cted;" and in this case no such spécification was flled. 
This act controls that of 1882. 

Aside f rom the statute, however, the question still remains wheth- 
er the furnishing of wharfage, that being a maritime service, does 
not give rise to a lien under the maritime law, as in the case of 
other services to the ship rendered by seamen, salvors, pilots, tugs, 
etc. In the case of The Bob Oonnell, 1 Fed. Eep. 218, it seems to 
hâve been supposed that the suprême court in the case of Ex parte 
Easton, supra, had held that there was no maritime lien for wharf- 
age furnished to a vessel in her home port. But this was pointed 
out by Mr. Justice Blatchford in the case of The John M. Welch, 18 
Blatchf. 54, 2 Fed. Rep. 364, to be erroneous, as the suprême court 
expressed no opinion on that point; and the question was left by 
Judge Blatchford undecided. Page 77, 18 Blatchf., and page 386, 

2 Fed. Eep. If the lien is a maritime one, as against a domestic 
vessel, then the provision of the state statute declaring that the lien 
shall cease unless spécifications thereof be filed within 30 days after 
the debt was coutracted, would be inoperative; since state législa- 
tion cannot destroy or impose conditions upon maritime liens. The 
Barque Chusan, 2 Story, 455; The Lottawanna, 21 Wall. 558, 575; 
The H. E. Willard, 52 Fed. Eep. 389; The Lyndhurst, 48 Fed. Eep. 
839. 

Upon the gênerai question whether wharfage furnished to a ves- 
sel in her home port should be held to give a maritime lien or iwt, 
my own judgment is that it should, though intimations in some 
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cases may be found to the contrary. The exceptional rule of this 
country as regards repairs and supplies furnished to domestic ves- 
sels ought not, I tliink, to be extended by analogy to sucli a mari- 
time necessity as wharfage. See Chapman v. Engines, etc., 38 
Fed. Kep. 671, 672. There is no true analogy between the two sub- 
jects, as respects those circùmstances which form tbe basis of our 
exceptional rule in regard to repairs and supplies. The latter, when 
made in the home port, or in dealings with the owner, are presumed 
to hâve been inade on the personal crédit of the owner; because thej' 
are not usually made in the course of a voyage, or under any neces- 
sity of completing a voyage, but under the ordinary conditions of 
nomnaritime contracts. Hence they are ordinarily a subject of ex- 
press bargaining, or of a direct order, with ample time for délib- 
ération, and for décision by the creditor whether to trust the owner 
personally or not; while if the case be in fact a case of danger, 
where immédiate service is necessary, then it may become a case 
of salvage, for which a maritime lien at once arises, though the ves- 
sel be in her home port. 

Wharfage, on the other hand, is often a matter of immédiate and 
pressing necessity, either for safety, or for the completion of the 
ship's voyage, and for the fuU performance of her maritime duty. 
It is not usually a matter of bargaining, or of direct order. The 
needs, and the safety of vessels, often admit of no delay for inquiry, 
or for délibération by the creditor. As a gênerai rule it would be 
greatly prejudicial to the interest of commerce and of shipping, if 
the wharflnger were not to be allowed to furnish wharfage instantly 
to a domestic ship when needed, as readily as to a foreign sliip, and 
upon the crédit of the vessel alone ; or if he were to be held bound, 
before admitting a vessel to wharf privilèges, to ascertain at his 
péril the résidence, personal crédit, and responsibility of her owner 
as in the case of supplies. A wharfage service, as respects immé- 
diate need, and the absence of opportunity for personal dealing av 
inquiry, is niost analogous to towage, pilotage, or salvage, whieh, 
aside from statute, give a lien on domestic vessels. Sup. Ct. Kulc 
in Admiralty 14; The Mystic, 30 Fed. Eep. 73; The John Cuttrell, 
9 Fed. Eep. 777; The California, 1 Sawy. 403; The George S. Wright, 1 
Deady, 591; Chapman v. Engines, etc., 38 Fed. Eep. 671, 672. The 
charges for wharfage are, moreover, comparatively small in amount; 
they are usually expected to be collected on the spot, and from llie 
ship herself; and the interests of commerce are clearly promoted 
by foUowing the gênerai marine law of most maritime countries 
in treating wharfage facilities, like towage, as supplied directly to 
the ship, and upon the crédit of the ship, for which the law allows 
a maritime lien. This was the conclusion reached by Judge Bene- 
dict upon an exhaustive considération of the matter in the case of 
The Kate Tremaine, 5 Ben. 60, 66-68, and the practice in this dis- 
trict since has been in conformity with that décision. For the rea- 
sons previously stated, however, the libel must be in this case dis- 
missed, with costs. 
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THE KATE. 

THE JOSHUA NICHOLSON. 

THE OHILIAN. 

THE FLOKIDA. 

BBRWIND WHITE OOAL CO. v. THE KATE. SAME y. THE JOSHUA 
NICHOLSON. SAME v. THE CHILIAN. SAME v. THE FLOKIDA.' 

(District Court, S. D. New York. May 27, 1893.) 

1. Maritime Lietts— Supplies — Chautekbd Vessel — Lack of Authoeitt to 

BiND Ship — Knowledge — Fobbign Vessel. 

Wliei'e a material luan, in funiisliing coal to a vessel, bas no dealings 
with auy one wlio lias any real or even apparent or implied auUiority to 
blnd tlie sliip for coal, but witli tho cbarterer only, wbom lie knows in 
eiïcct to bave no such autbority, and there bas never been any common 
agreement or understanding that he sbould bave a lien, no lion arises under 
tbe maritime law, even upon a fonign sbip. 

2. Liens tjkdbr State Statote — Chartered Vessel — Chahtbrer not Au- 

THORIZED TO BiND ShIP— KNOWLEDGE OP LACK OF AuTHORITY. 

The New York state statute (Laws 1862, e. 482) giving a lien on a ves- 
sel for à debt contracted by tbe master, owner, cbarterer, etc., does not 
apply to a case where one fumlsliing supplies voluntarily dealt with tbe 
cbarterer alone, a domestic corporation, knowing, or belng legally charge- 
able with knowledge, tbat such cbarterer had no autbority to blnd tbe 
ship for tbe supplies. 
B. Samb— Constitdtional Law. 

Semble, tbe state autbority cannot impose such a lien contrary to known 
charter stipulations, as tliey would be an unreasonable burden upon and 
Interférence with commerce. 

In Admiralty. Libels by the Berwind White Coal Company 
against tke steamsliips Kate, Josliua Nicholson, Chilian, and Flor- 
ida, for supplies of coal lurnislied. Libels dismissed. 

Wilcox, Adams & Green, for llbelant. 

Convers & Kirlin, for the Kate, tke JosMa Nicholson, and the 
Chilian. 

Stimson & Williams, for the riorida. 

BKOWN, District Judge. Tlie libelant daims to hâve liens for 
coal supplied to the above-named steamers in November, 1892, ail 
under substantially the same circumstances. ïhe steamers were 
of foreign registry, belonging to British subjects. During the 12 
or 18 months prior to Kovember, 1882, they had been chartered and 
run by the Brazil Mail Steamship Company, in addition to some 
iive other large steamers, which had long been owned and run by 
that company in its regular line. ïhe company was a New York 
corporation. In February, 1893, it became embarrassed, and faûed 
to pay its bills. AU the coal in question was supplied in New York 
city upon the order of the U. S. & lîrazil Mail Steamship Company 
under an arrangement made between that company and the libel- 
ant in June, 1891, under which it was expected that the company 
would pny the bills within GO days after the delivery of the coal. 

Hleporied by E. G. Bcnediet, ICsq., of tbe New York bar. 
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At th'at time the company was not running any chartered vessels, 
but its own only. The understanding as regards prompt payment 
was not carried out, and at times tlie indebtedness of the company 
to the libelant amounted to some $70,000. This was much re- 
duced, however, at the time when the company suspended payment, 
in February, 1893. 

In June, 1891, when the arrangement for the supply of coal was 
made, it was consented that the libelant should be at liberty to file 
its claim of lien against the company's vessels, and hâve any bene- 
flt that that course might give it, although in some of the corre- 
spondence the steamship company denled that the libelant would 
thereby acquire any lien. But this consent had no référence to 
chartered steamers, since no chartered steamers were at that time 
operated by the company, nor until several months afterwards. Ac- 
cordingly, tlie libelant, after June, 1891, regularly flled spécifications 
claiming a lien under the state law, according to its provisions, with- 
in 30 days after the delivery of the coal to the steamship company's 
vessels respectively. When afterwards the chartered steamers 
were employed, the libelant filed its claim of lien against the char- 
tered steamers in the same manner as against those owned by the 
company. 

The chartered steamers were ail operated under what is known 
as "time charters," the provisions of which required that the char- 
terers should pay for ail coal, and certain other expenses of the 
voyage. The vice président of the libelant company, who attend- 
ed to its business in New York, was daily accustomed to be présent 
at the Maritime Exchange; and from the gênerai information there 
acquired, as well as from the names of the chartered steamers, as 
contrasted with the peculiar names of the vessels owned by the 
Brazil line, he understood that thèse steamers were chartered upon 
time charters, requiring the Brazil Company to pay for the coal. 
l'he dealings were always with that company exclusively; never 
with the owners, nor with their agents in this city, nor with the 
masters of the steamers. The bills were rendered to the Brazil 
]StaU Steamship Company only; and no notice either of the bills 
themselves, or of any claim to liens therefor upon the chartered ves- 
sels, was ever given to the master, tlie owner, or to the agents in 
this city, until after tlie company's failure. The company alone 
was expected to pay the bills; and the spécifications of claim were 
filed in order to obtain the benefit of a lien, provided the state law 
gave any; and the only question is, wliether, under such circum- 
stances, there is any lien either under the maritime law, or under 
the statute of this state. 

1. It seems to me clear that there is no lien in thèse cases under 
the maritime law. For in each case the dealings of the libelant 
were neither with the owner of the ships, nor with the master, nor 
Avith any of the ofiicers of the ships ; but solely with the Brazil Mail 
Steamship Company, who were virtually known to be charterers 
bound to supply the coal on their own responsibility, and who had 
contracted with the libelant accordingly. That company had ab- 
Bolutely no autbority to bind the ship for coal; and the libelant in 
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effect knew it. Tlie libelant had no dealings wliatever with any 
one that had any real, or even any apparent, or implied authority 
to bind the sMp, such as the master or the agent of the ship, but 
dealt with the charterers only, whom he knew in effect to hâve no 
such authority; and there was never any common agreement or 
understanding that the libelant should hâve a lien. Under such cir- 
cumstances no lien arises under the maritime law, even upon a for- 
eign ship. The Stroma, 3 0. G. A. 530, 53 Fed. Eep. 281; The Sam- 
uel Marshall. 49 Fed. Rep. 754, affirmed 54 Fed. Rep. 396; The 
Turgot, 11 Prob. Div. 21; The Aeronaut, 36 Fed. Eep. 497, and 
cases there cited. 

2. A statutory lien is, however, claimed under the law of the state 
of New York, which gives a lien on the vessel upon a debt for sup- 
plies "contracted by the master, the owner, charterer, builder, or 
consignée, or by the agent of either of them within this state." 
Laws 1862, c. 482; Laws 1885, c. 273. This claim is made irre- 
spective of the question whether the vessels should be treated as 
foreign or domestic, under the terms of the charters, whereby it 
is claimed that the charterers became owners pro hac vice. 

The charters in thèse cases were of a somewhat mixed character. 
The fiction of regarding the charterers as owners pro hac vice, 
whether strictly applicable to thèse cases or not, does not seem to 
me to furnish any aid to the solution of the question hère presented. 
For the diâiculty with the libelant's case is that the libelant's rep- 
résentative voluntarily dealt with the charterers alone, whom he 
knew in effect to hâve no authority to bind the ship -for coal; and 
the obligations of good faith, theref ore, do not permit any lien in such 
a case. The state statute cannot be reasonably construed as de- 
signing to create what would virtually amount to a confiscation of 
the property of one man to pay the debt of another, not only with- 
out any express or implied authority of the former, but contrary 
to his express and known stipulation. Stephenson v. The Francis, 
21 Fed. Eep. 715, 726. If that resuit was really intended by the 
state statute, the act would be unconstitutional and void in its 
application to commercial and maritime transactions, as an unrea- 
sonable and unjust interférence with commerce, and as imposing 
an unjust burden on ships as the instruments of coinmerce, beyond 
the power of state authority. Henderson v. The Mayor, 92 U. S. 
259, 273. And see Harman v. Chicago, 147 U. S. 396, 13 Sup. Ot. 
Eep. 306. 

I hâve said that Mr. Berwind knew in effect that the steamship 
Company had no authority to bind the chartered vessels for coal. 
This is necessarily to be inferred, not only from his knowledge of 
facts sufficient to put him upon inquiry, but because, notwith- 
standing his testimony that as to various parti'culars asked of 
him, he had no positive knowledge, yet ho does nevertheless state 
explicitly that he understood thèse vessels to hâve been chartered 
by the steamship company on time charters, and that the char- 
terers were to pay for the coal; and his manner in giving thia 
testimony added mueh to the persuasive force of those exxilicit 
statements, and leaves no doubt that he virtually and in effect 
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knew that the company, and not the owners, were to supply the 
coal. He says: 

"Answer. I understood tliey were chartered boats; they didn't run in 
their Une of naines like tlieir boats. 

"Question. ï)iâ you distinguish them by their names? A. They were dif- 
férent; they didn't seem to be }ik& their own boats, any way; from their 
names; and I assunied they were chartered- * * * i don't Imow for 
wliose iuterest tliey may order the coal; I can't tell that. 

"Q. As matter of fact, of commercial dealing, dou't you in fact under- 
stand tliat siicli vessels are under time charter? A. ïes, 1 may assume that; 
not from positive knowledge. 

"Q. Of course you don't see the charter parties; but it is sort of in the air. 
on change, that those vessels ai-e on time charters? A. Yes, sir. 

"Q. AVhen you furnish the coal to such vessels, when they are on time 
charters, instead of sending the bills to the owners, or to the agents of tl]<' 
owners, you send the bills to the persons who order the coal? A. Yes, sir; 
that is right. * » • i suppose there Is a condition about the coal in it— ;i 
condition in a time charter, as to the supply of bunlier coal. 

"Q. You understand that by a time charter the time charterer is ex- 
pected to furnish the coal? A. I don't know that. I thought that was a 
condition In the charter party between the owners and the charterer. ♦ * * 

"Q. Commorcially don't you understand that to be the case? A. I as- 
sume that is the case; but not from knowledge. * * * 

"Q. Isn't it a fact that in the first instance you expected the Brazil Mail 
Steamship Co. to pay for this coal, and that you simply flled those liens si' 
as to protect vourself in case the Brazil Mail Steamship Co. didn't pay itV 
A. That is right." 

It appeared that Mr. Berwind attended the Maritime Exchange 
almost daily, where information was received on such subjects, and 
further information was easily procurable; that he had chartered 
both sailing vessels and steamers, though he had not paid spécial 
attention to ail the terms of the charters; that acting upon the 
assumption above stated, he had dealt with the steamship com- 
pany exclusively, and had never dealt with the masters, and had 
never sought for the agents of thèse steamers in this city, who 
had at ail times funds on owners' account more than sufïicient to 
supply any coals for which on any voyage the ship could hâve been 
chargeable. 

Thèse vessels, moreover, were apparently foreign vessels. In not 
dealing with the master, but with third persons, apparently stran- 
gers to the ship, the libelant could not rely on any implied oi' 
presumptive power to bind the ship for coal such as the master 
possesses. Nor in any event could the libelant be entitled to treat 
thèse vessels as domestic vessels, except upon the assumption oi' 
a charter, whereby the steamship company becarae owner pro 
hac vice; and if the libelant would avail itself of that assumption, 
it must take the charter as a whole, and stand chargeable with 
knowledge of ail its terms which inquiry would hâve disclosed, and 
among them that requiring the cliarterers to pay for the coal. 
There is little need, however, to resort to this implication in the 
présent cases, since Mr. Berwind explicitly states that he assumed 
the facts to be as they actually were. 

In the case of The Samuel Marshall, 49 Fed. Eep. 754, the vessel 
was exclusively in the hands of the charterers, by whom she wus 
manned, equipped, and run. In that case, as in this, the supply 
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men sought the benefit of tlie state statute, thougli chargeable witli 
knowledge, as in this case, that the charterers were bound to pay 
for the supplies and had no actual authority to charge the ship. 
Judge Severens, on a careful review of the whole subject, held 
the material men not entitled to any lien under the state statute; 
both because the crédit was not actually given to the ship, and 
because the reasonable construction of the statute did not per- 
mit a lien under such circumstances. As to the crédit, he ob- 
serves that in that case the crédit was given to the cliarterers 
"with the supposition that by force of the transaction the libelants 
would hâve a lien upon the vessel." Page 759: "This," he ob- 
serves, "is quite a diiîerent thing frcm giving crédit to the vessel." 
In the présent case I could hardly ûnd as a fact that the libelant 
even supposed that by flling thèse spécifications it vfould actually 
acquire any valid lien. I think the évidence shows no more than 
that the spécifications were filed for the mère chance of what 
they mîght be worth; while the long dealing of the libelant with 
thèse varions chartered vessels, the large amounts which accrued 
and remained long in arrears from the steamship company, with no 
notice of claim or demand upon the owner of the vessels, or the 
master, or the agent of the vessels in this port, whom the least 
inquiry would hâve made known to the libelant, seem to me utterly 
irreconcilable with the slightest crédit given in fact to the vessel, 
or the least supposition that the vessel or her owner was either 
credited, or thought liable for the bills. 

As respects the lien accruing by the positive language of the 
state law, Judge Severens, in the case above, continues, (page 760:) 

'"It is a condition to the acqnlsltlon of a valid lien upon the property of 
anotlier that it should be acqiiired in good faith, and with duo respect to his 
rlghts. * * * If the mei'chant does furnish supplies on crédit, lu the face 
of an agrecment between others of which he lias notice, devolving the obliga- 
tion of paj-ment iipon anotlier than the owner, and denying to the charterer 
the right to hypothecate the ship, he ought not to be allowed to assert a lien 
upon the owner's property." 

Thèse gênerai principles were, on appeal, affirmed in the court 
of appeals for the district of Ohio in a carefuUy considered opinion. 
The Samuel Marshall, 54 Ped. Kep. 396, 404. They are in accord 
with previous décisions in this district. 

I do not think the use of the word "charterer" in the statute of 
this state can lead to any différent resuit. The statute, in giving 
a lien for debts "contracted by the master, owner, charterer, 
builder, or consignée, or by the agent of either of thein," refers to 
thèse classes of persons in a gênerai way only. The statute does 
not supersede in the least the applications of those limitations or 
conditions which common equity and légal rules of construction 
must impose upon its gênerai language in spécial circumstances 
where the authority to contract any charge against the ship or 
owner is taken away, and that fact is known to the dealer. If an 
"agent" or a "consignée" cf the ship were to contract the debt 
without necessity and contrary to the express orders of the owner, 
known to the dealer, it would not be contended that the debt, 
though contracted by an "agent" or "consignée," would under such 
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circumstances become a valid lien. The statute présupposes for 
its application a relation of express or implied autliority; and 
wliere this authority does not exist and that fact is known to the 
material man, or lie is legally cliargeable with tlie knowledge of 
it, no lien arises when tlie transaction is with the charterer, any 
more than when the dealing is with any other agent or consignée 
known to be unautliorized and forbidden to contract the debt. 
The libels must be dismissed, with costs. 
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THE RICHMOND. 

REILLY et al. v. THE B. HEIPERSHATISEN and THE RICHMOND. 

(District Court, S. D. New Yorlc. April 17, 1893.) 

Tggs akd Tows — Whbn Hei.pek Nbcessaky — Anchobage Gbound — New 
York Harbor — IiiPRorER Anchoking. 

A tug, starting up the North river with a long tow, perceived, half !i 
mile ahead of Uer, tlie lights of a vessel, which was anchored nearer 
the channel Ihan pcrmitted by the régulations of the secretary of the 
treasuiy. Other vcsstils preventing tbe tiig from drawiug across the 
river, libelants' boat, In the last tier of the tow, strucli the anchored ves- 
Bel, and was sunk. Hetd, tliat the vessel at anchor was in fault for lying 
outsido ol the prescribec anchorage ground, but so also was the tug in 
charge of the tow, for not sending her helper baclc to push the tow out 
of the way of tlie ancliored vessel, whose unlawful position, and the 
dlfflculty of talùng so long a tow past her, were seasonably recognized. 

In Admiralty. Libel by F. Keilly and another against the steam 
tug E. Heipershausen and the steamship Eichmond for collision. 
Decree for libelant against both vessels. 

A. Cameron, for libelants. 

Oarjjenter & Mosher, for the Heipershausen. 

Owen, Gray & Sturgis, for the Richmond. 

BEO'P^TSÎ', District Judge. The libelants are the owners of the 
canal boat Thomas Flack. About 9:30 P. M. of June 10, 1892, the 
canal boat was the outer boat on the port side of the ninth and last 
tier in a flotilla of canal boats going up the North river with the 
flood tide, in tow of the tug Heipershausen, on a hawser of about 
90 fathoms. The libelants' boat, with some others, had been put 
into the tow at Hoboken, and the tug was heading up river and a 
little off from the shore, going up about 400 feet ofï Castle point. 
The white light of the Eichmond was then observed by the pilot 
about half a mile above him in the river, and apparently about in 
the same line of the channel way. The tug and her helper, the 
Haviland, put their wheels hard a-port or nearly so and hauled to 
starboard, which caused the tow to head somewhat across the river. 
About abreast of the Eichmond on the New York side were some 
war vessels, which, it is said, compelled the tug, when she came 
near them, to head up river, whieh she then did, passing about 
50 feet from the nearest. The resuit was that the libelants' boat 
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ran upon tlie anchor cliain of tlie Richmond and was tlierebj 
knocked out of the tow and soon after sunk. Tke above libel is to 
recover the damages. 

The principal controversy in the case relates to the position in 
which the Richmond was anchored. The anchorage ground pre- 
scribed by the secretary of the treasury directs vessels in that ré- 
gion to anchor west of a line drawn f rom Castle point to liull'a ferry. 
By the tug it is claimed that the Richmond was severai hundred feet 
to the eastward of that line; while the Richmond contends that 
she was properly anchored to the westward of it. 

The weight of testimony is that the Richmond was anchored 
somewhat to the eastward of the prescribed line. The means em- 
ployed for locating the Richmond's proper place by the tug that 
towed her there, viz. by bearings off the port bow and starboard 
quarter, were devoid of accuracy and were naturally deceptive; 
and the method employed by the master would give but a rough 
approximation. The method of the witnesses for the Heiper- 
shausen, viz. by putting their tugs in the range of the two points, 
was much more exact, and was sufficient to leave no doubt that the 
Richmond was somewhat to the eastward of the prescribed line; 
though the distance of the Richmond to the eastward may hâve 
been considerably overestimated. The testimony of the diver who 
located the wreck is, doubtless, the most exact of ail; and he tes- 
tifles that the wreck as it lay sunk was from 40 to 50 feet to the 
eastward of the prescribed line. The flood tide at the stage of 
tide when the canal boat sank, sets somewhat towards the westerly 
shore, and must hâve carried the canal boat with it as the boat went 
down. There is doubt upon the évidence just where the boat sank 
in référence to the Richmond; but as the Richmond must, also, 
hâve swung some to the westward by an angle of one or two points, 
I hâve no doubt upon ail the évidence that her anchor was probably 
dropped 50 or 100 feet to the eastward of the prescribed anchorage 
ground. 

There is no doubt that thia breach of the régulation contributed 
to the collision. The steamer had taken her position about 4 
o'clock in the afternoon of the same day, and was not known to 
the pilot of the tow. Her position rendered it somewhat difflcult 
to avoid the swing of long tows going up with the flood, or coming 
down with the ebb. While the encroachment by the steamer on 
the navigable space was not great, — probably not above 100 feet,— 
I hâve no right to disregard even this encroachment as immaterial. 
Had she been in the proper place, the collision would not hâve oc- 
curred. Unless adhérence to the officiai line be enforced, there 
is no other line that can be adopted, without introducing far greater 
uncertainty, and conséquent injustice. 

The évidence, however, further shows tliat the tug cannot be 
whoUy absolved from blâme, in not making use of the means at her 
command to avoid the danger that was apparent. According to 
her own pilot's testimony, the faulty position of the Richmond was 
seen half a mile below, and she was judged by the pilot to be even 
much further to the eastward of the prescribed line than she really 
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waa. The présence of the vessels on the New York side was also 
equally visible, and tlie set of tlie flood tide to the westwàrd at that 
stage of it was also known ; and thèse circumstances increased the 
difficulty of taking so long a tow through circumscribed limits. 
The entire leugth of the flotilla, ineluding the hawser and the tug, 
was hetween 1,G00 and 1,700 feet. The Heipershausen had a helper, 
the Haviland, alongside. She was subject to the orders of the 
Heipershausen. It is a very common thing, under such conditions, 
to detach the helper and send her to the stern of such a long tow 
to push it over and keep it out of danger. When the tug Poca- 
hontas with her tow came down with the ebb tide and noticed the 
position of the Eichmond, the helper tug, of her own motion and 
without the orders of the master and the pilot, perceiving the neces- 
sity, remained by the stern of the tow, instead of going forward as 
she intended, and by shoving off, avoided a collision which would 
otherwise hâve ensued. The same thing was done in going up. 
Although the neglect to take this précaution on the part of the 
Heipershausen was to some extent, no doubt, an error of judgment, 
and much less blâmable than the fault of the Eichmond in auchor- 
ing beyond the prescribed limits, still the policy of the law, which, 
to prevent the destruction of the property and life of innocent par- 
ties, enforces careful navigation and the avoidance of risks by the 
use of ail reasonable means to avert collision, does not permit the 
acquittai of the Heipershausen in this case; because the circum- 
stances as seen and recognized indicated danger, and her pilot had 
no right to omit the use of any of the customary précautions which 
were available to him to make sure of averting this danger. Both 
must, therefore, be held liable, and the libelant is entitled to the 
usual decree against both, with costs. 
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THE ALIJANDliO v. WALLACB. 

(Circuit Court of Appeals, Nintli Circuit. May 8, 1893.) 

No. 85. 

Circuit Court of Appbals — Jurisdictioîi— Appeals fhom Circuit Court 
IN Admikai,ty Cases. 

Ttie circuit court of appeals lias jurisdlction to review a decree entered 
by the circuit court after the passage of the judlciary act of March 3, 
1891, in an admiralty cause pending on appeal tlierein at the date of that 
act Itailroad Oo. v. Amato, 1 C. C. A. 4G8, 49 Fed. Ilep. 881, followed. 

Samk — Kbview — Record. 

The circuit court of appeals cannot be required to review the tcsti- 
mony in an admiralty appeal when the record is not made up as required 
by admiralty rule 02, but, on the contrary, contains only the judge's notes 
of the testimony, and there is no stipulation that anything may be 
omitted. 

Admiralty Appeals — Review — Conplicting Evidekce. 

The rule Is well settled that in admiralty appeals the flndings of the 
district judge on conflicting évidence will not be disturbed unless It clear- 
ly appears that the décision Is against the weight of the évidence. The Al- 
bany, 48 Fed. Rep. 565, followed. 

Excessive Damages— Personal. 

In a llbel for damages for personal injuries It appeared that libelant 
was conflned to his bed for 10 weeks, and was entirely disabled for 10 
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months, suffering with a compound fractiire of the bones of Us leg, 
and that the plastieity end strength of his leg were mach impaired, the 
Injury was permanent, and his capacity to eam money dlminlshed. Li- 
belant was about 30 years old; was receiving $80 a month as a stevedore 
at the time of the injury, and only $60 at the time of the trial. Eddi, 
that an award of $3,000, in addition to the loss of earnings and the ex- 
pcnses of his illncss, was not erroneons. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

In Admiralty. Libel by Timothy Wall ace against the steamship 
Alijandro, Joaquin Rede, clainiant, to recover damages for personal 
injuries received by him while engagea as a stevedore in loading 
the sldp with coal. The district court rendered a decree for the 
libelant in the sum of |4,400, which was aflirmed by the circuit 
court, and the claimant appeals to this court. Affirmed. 

Milton Andros, for appellant. 

J. C. Black and A. P. Black, for appellee. 

Before GILBERT, Circuit Judge, and HANFORD and HAWLEY, 
District Judges. 

HAWLEY, District Judge. The record in this case shows that 
an interlocutory decree was entered in favor of the appellee on May 
16, 1890; that the cause was then referred to a commissioner to 
compute and ascertain the damages sustained by appellee; tha< 
on August 13, 1890, the commissioner filed his report, assessing 
the total amount of the damages in the sum of |2,390; that this 
amount included the loss of appellee's earnings during the time he 
was disabled from work, médical attendance, medicines, nursing, 
and fl,000 was allowed for the pain, suffering, and other consé- 
quences resulting from his injury; that exceptions were taken to 
this report by the appellee, upon the ground tliat the sum of |1,00() 
was wholly an inadéquate compensation; that on November 10, 
1890, the district court sustained the exceptions, and added to said 
amount the further sum of $2,000, also the sum of |10, consultation 
fee of a physician, which had been overlooked by the commissioner; 
that from this decree appellant appealed to the circuit court, and 
on June 3, 1892, that court affirmed the decree of the district court, 
and entered a decree in favor of the apijellee for the sum of $4,400, 
with interest in the sum of $478.11, and costs. From this decree 
the présent appeal is taken. 

A motion was made by appellee to dismiss the appeal on the 
ground that this court had no jurisdiction, — the contention being 
that appellant was only entitled to one appeal; that the decree 
having been rendered in the district court prior to the act of March 
3, 1891, and, as the appeal was then pending in the circuit 
court, jurisdiction could not be vested in this court without irapair- 
ing the jurisdiction of the circuit court, contrary to the provision of 
the joint resolution to provide for the organization of the circuit 
court of appeals, which resolution provides that "nothing in said 
act shall be held or constru(!d in any wise to impair the jurisdiction 
of the suprême coui't or any circuit court of the United States in 
any case now pending before it, or in respect of any case wherein 
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the writ of error or the appeal shall hâve been sued out or taken 
to any of said courts before the flrst day of July, A. D. 1891." 
This motion was overruled upon tlie ground, as then stated, that by 
section 6 of the act creating this court the riglit of appeal has been 
given in certain cases, including cases in admiralty, where it did 
not before exist; that the allowance of the appeal would not in 
any manner impair the jurisdiction of the court; that the right of 
appeal had been extended, not limited; that the joint resolution 
was intended to préserve the right of the circuit courts to hear 
appeals from the district court under section 031, Kev. St. U. S., 
in cases then pending; that, when the circuit court had heard 
and decided such cases, its decrees were subject to the provisions of 
the act, and were expressly made reviewable in this court; and that 
under the construction given to the act in Ke Claasen, 140 U. S. 
200, 11 Sup. et. Kep. 735, and Kailroad Co. v. Amato, 1 C. C. A. 468, 
49 Fed. Kep. 881, the right of appeal must be sustained. The same 
conclusion was reached by the court of appeals, fourth circuit, in 
Coal Co. V. The Mattano, 3 C. C. A. 325, 52 Fed. Eep. 877. The cause 
was thereafter heard upon its merits. 

Appellant claims: (1) That the management of the work of 
coaling the steamship was not under the supervision of the master 
or owner, but was imder the exclusive management and control 
of one Harold, a boss stevedore, who knew that the rope attached 
to the cargo plank was dangerous and defective; that Harold was 
an independent contra ctor; that appellee was a servant in his 
employ; that the master of the ship gave no orders or directions 
to Harold, or others, to use the cargo plank; that the accident 
which resulted in the damage to appellee was brought about solely 
by the négligent acts of his coservants in the common employment 
of an independent contractor; and that he was not entitled to 
recover any damages. (2) That, assuming that appellant was 
entitled to a decree, the amount in his favor, exclusive of the loss 
of time, médical attendance, medicines, and nursing, is excessive, 
and should be set aside. 

With référence to the flrst contention, we are of opinion that the 
case is not presented in such a manner as to require at our hands 
a review of the testimony. The record on appeal only contains 
the "judge's notes of testimony" and déposition of one witness. 
Eule 52 (admiralty rules) describes what shall constitute the rec- 
ord on appeal to the circuit courts, and, araong other things, pro- 
vides that it shall contain "the testimony on the part of the 
libelant, and any exhibits not annexed to the libel; the testi- 
mony on the part of the défendant, and any exhibit not annexed 
to his pleading." In making up the record the clerk may omit 
therefrom "any of the pleadings, testimony, or exhibits which the 
parties, by their proctors, shall by wi-itten stipulation agrée may 
be omitted; and such stipulation shall be certifled up witli the 
record." No such stipulation appears in the record. There is no 
certiflcate that the notes of the testimony contain ail the material 
évidence. The district judge in his opinion said that there was 
testimony that the master was on deck while the opérations were 
being conducted, and himself gave orders to hoist the plank after 
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th.e lanyard had been made fast to it. This the captain denïed; 
but there are some portions of his testimony and that of the 
purser which are calculated to discrédit Mm. This statement must 
be taken as true. It certainly cannot be questioned, criticised, 
or reviewed without having before us ail the testimony that was 
submitted to him, or a stipulation of the proctors, as provided for 
in rule 52. 

The circuit court adopted the opinion of the district judge, and 
found the facts to be that appellee was employed as a steve- 
dore on the steamer to assist in coaling the vessel under "the 
direction of a head stevedore, and the gênerai management of the 
work in hand was under the direction of the offlcers of the vessel;" 
that appellee was injured by the falling of a cargo plank belong- 
ing to the vessel, caused by the breaking of a rotten rope belong- 
ing to the vessel, and constituting a portion of her furnishings and 
appliances provided for the work in hand; and that the injurj' 
was caused without the fault or négligence of the appellee. Al- 
though the case is not presented in such a manner as to re- 
quire at our hands a review of the testimony as to its merits, etc., 
yet, inasmuch as no spécial objection was made to its considération, 
we deem it proper to say that we hâve read the "judge's notes of 
the testimony," and we are of the opinion that, when the same 
are considered in connection with his opinion in the case, the 
testimony in the record is sufflcient to justify his conclusions, 
and to sustain the flndings of the circuit judge. The rule is well 
settled that in cases on appeal in admiralty, when the questions of 
fact are dépendent upon conflicting évidence, the décision of the 
district judge, who had the opportunity of seeing the witnesses 
and judging their appearance, manner, and credibility, will not be 
reversed unless it clearly appears that the décision is against the 
évidence. The Albany, 48 Fed. Eep. 565, and authorities there 
cited. 

The testimony in relation to the extent of the injuries which 
the appellee sustained, as taken before the commissioner, is in 
the record, and an examination of it shows that appellee was a 
young man about 30 years of âge; that he was receiving $80 per 
month as a stevedore; that he was at the time of the trial only 
able to earn |60 per month in other employment; that as a re- 
suit of the injuries he received he was conflned to his bed for 10 
weeks, and was entirely disabled for 10 months, suflering, as the 
physician under whose care he was states, "with a compound 
fracture of fémur, the tibia, and flbula, and bruises and conclussions 
ail along the limb from the hip down;" that the plastieity and 
strength of his leg had been much impaired; that his in jury is of 
a permanent character; and that his capacity to earn money has 
been diminlshed. Upon thèse facts we are of opinion that the 
action of the district court in adding |2,000 to the amount allowed 
by the commissioner was justified by the évidence, and that the 
circuit court did not err in deciding that the full amoxint of dam- 
ages and expenses allowed by the district court was not excessive. 

The decree of the circuit court is afflrmed, with interest and 
costs. 
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CHASE et aL v. SHEIiDON ROLLKR IULLS CO. 
(Circuit Court, N. D. lowa, W. D. July 8, 1803.) 

t. Circuit Courts — Jueisdiction — Diverse Citizenshif — Assignkd Cnosœs m 
Action. 

Plaiutiff sued défendant, a citizen of another state, on three promlssory 
notes; one of them belug payable directly to pLaintiffi and ttie others to a 
citizen of a third state, who assigned them to plalntiff. The asslgned notes, 
together, were for less than $2,000, but the aggregate of the three exceeded 
that sum. Ucld,that plaintiff was entitled to jnaiutaln the suit, for the pro- 
vision of the judiciary act of August 13, 1888, that the circuit courts shall 
not hâve Jurisdlction of any suit on a promlssory note, etc., hi favor of 
an assignée thereof, unless the suit might hâve been proseouted In that 
court if no assignment had been made, refers only to the requlrement of 
cltlzenshlp of the parties, and not to the sum In dispute. 

I. Same. 

The circuit court has no Jurlsdictlon, under the act of August 13, 1888, 
of a suit on an opon account, brought by an assignée thereof, who Is a 
citizen of another state, vchen the assigner, at the tlme of maklng the 
assignment, was a citizen of the same state with défendant 

At Law. Action by William L. Chase and others, copartners, 
against the Sheldon Eoller-Mills Company. On motion to dismiss 
for want of jurisdiction, Ovemiled in part, and sustained in part 

Geo. E. Clarke and Dunn & Mclntire, for plaintiffs. 
J. S. Lothrop, for défendant. 

SHLKAS, District Judge. The plaintiffs in thîs action are citi- 
zens of the state of Missouri, and the défendant company is a cor- 
poration created under the laws of the state of lowa. The plain- 
tiffs déclare upon three promissory notes executed by the défendant 
company and upon an open account for goods sold and delivered. 
One of the notes sued on is for the sum of $1,187.10, and is payable 
to the order of plaintiffs. The other two notes are payable to the 
order of the Millford & Northway Manufacturing Company, a cor- 
poration created under the laws of the state of Minnesota., — one 
ueing for the sum of $300, and the other for |700, — and hâve been 
assigned and transferred to the plaintiffs. The account sued on 
is for goods sold to the défendant company by the firm of F. M. 
Norris & Co., the members of which are citizens of the state of 
lowa; said account, in the sum of $184.50, having been assigned 
to the plaintiffs. 

The motion to dismiss is based upon the ground that under the 
statute of August 13, 1888, an assignée of several choses in action 
cannot maintain an action thereon in the fédéral court unless 
each chose in action exceeds $2,000 in amount. It is clear that 
the Jfillford & Northway Manufacturing Company could not hâve 
brought an action in this court to recover on the two promissory 
notes owned by it, for the reason that the aggregate amount due 
on thèse notes is less than $2,000. The contention of défendant 
is that, under the language of the statute, the assignée cannot 
maintain the action, because the assigner could not. The query 
is whether the words of the statute are to be construed with literal 
strictness in this particular, or whether the court is at liberty to 
v.56F.no.9— 40 
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look beyond the mère words of the statute, and vîew them in the 
light of the purpose of the enactment. In Bushnell v. Kennedy,. 
9 Wall. 387, it was said that: 

"It may be observed that the déniai of Jurlsrllction of sulta by assignée» 
has never been taken In an absolutely llteral sensé. It bas bcen held that 
sults upon notes payable to a particular Indlvldual, or to bearer, may be 
maintalned by the holder wlthout any allégation of citizenship by the original 
payée, though it Is not to be doubted that the holder's title to the note 
could only be derived through transfer or assignment" 

In the late case of Holmes t. Goldsmith, 147 U. S. 150, 13 Sup. 
et. Rep. 288, it was held that the same rule of construction was 
applicable to the act of August 13, 1888 ; that, notwithstanding the 
further restriction embodied in the latter enactments, the rulings 
in the cases arising under the judiciary act of 1789 remain "appli- 
cable, in so far as they hold that the language of the statute is 
to be interpreted by the purpose to be effected, and the mischief 
to be prevented." 

In the act of 1888 two gênerai restrictions are found, touching 
the jurisdiction of the circuit coiirt of the United States over con- 
troversies between citizens of différent states; the one denying 
jurisdiction if the amount in controversy does not exceed $2,000, 
and the other forbidding the taking cognizance of any suit to re- 
cover the contents of an assigned promissory note or other chose 
in action, save foreign bills of exchange, and corporate instruments 
payable to bearer, uniess such suit might hâve been prosecuted in 
the fédéral court if no assignment or transfer had been made. The 
flrst restriction, in regard to the amount, is not limited to suits 
on assigned choses in action, but is gênerai, and applies to ail suits 
between citizens of différent states. The purpose of this restric- 
tion was to prevent the dockets of the fédéral courts from being 
crowded with cases involving small amounts, and to saye litigants, 
in such cases, from the increased expense incident to trials in the 
fédéral courts. In construing this restriction it has never been 
held that each separate promissory note or other chose in action 
sued on must exceed the statutory limitation, in order that juris- 
diction of the suit might exist. On the contrary, under aU the 
statutes, — ^from that of 1789 to the présent time, — ^it has always 
been the rule that the aggregate of the choses in action sued on con- 
stituted the amount in controversy, within the meaning of the stat- 
ute, and, if this aggregate equaled or exceeded the statutory limit, 
then this requirement of the statute was met. Thus, if the prés- 
ent plaintifEs had brought suit on ôve promissory notes executed 
by the défendant, payable to plaintifls, and each note being for 
the sum of f500, there could not be any possible question of the 
jurisdiction of this conrt over such a suit. The suit would hâve 
been one of a civil nature, wherein the matters in dispute exceeded 
|2,000, and this is ail that the statute requires, in this particular. 
So, also, if the flve notes in the supposed case, each being for f 500, 
had been made payable, in terms, to a citizen of a state other than 
lowa, and had been ass^igned by such payée to the présent plain^ 
tiiîs, the jurisdiction could not be questioned. 
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In the case at bar the matter in controversy exceeds |2,000, but 
is composed of a note originally payable to order of plaintiffs, and 
two notes originally payable to order of the Millford & Northway 
Manufacturing Company, but now assigned to, and owned by, 
the plaintiffs; and the contention of the défendant is that, as the 
amount of the two notes payable to the manufacturing company is 
less than $2,000, that company could not bave maintained a suit 
thereon, and therefore the plaintiffs cannot, under the provisions 
of the second restriction found in the act of 1888. Literally con- 
strued, the language of the statute would seem to deny the juris- 
diction, under such circumstances; but under the rule of construc- 
tion laid down by the suprême court in Holmes v. Goldsmith, supra, 
and the cases therein cited, the true meaning of the restriction 
is to be sought by an interprétation of the purpose to be effected, 
and the evil to be remedied. It will be observed that the restric- 
tion as to amount, and that as to suits by assignées, are whoUy 
separate and distinct parts of the statute. Either one might b(? 
repealed without in any way affecting the language used in the 
other. A change in, or the total abrogation of, the clause regarding 
the amount in controversy, would leave the clause in regard to 
suits by assignées wholly unaffected, and the repeal of the latter 
clause would leave the former in full force. Tliere is not any con- 
nection between the clauses, either in the language used therein, 
nor in the positions they occupy in the statute, nor by reason of 
the subject-matter. Both in form and substance the two clauses 
are wholly separate and independent. The purpose to be effected, 
and the evil to be remedied, by the one clause, bas no connection 
with, or relation to, the purpose of the other clause. 

The restriction in regard to suits upon assigned choses in action 
is intended to prevent the création of jurisdiction by the transfer 
of claims held by a citizen of the same state with the debtor to a 
citizen of another state. The gênerai rule being that the jurisdic- 
tion dépends upon the adverse citizenship of the parties ijlaintiff 
and défendant, it would be an easy matter to create jurisdiction in 
regard to claims originating between citizens of the same state by 
the transfer of the chose in action to one who was a citizen of a 
state other than that wlierein the party to be sued resided, unless 
some restriction was placed upon the right to take jurisdiction ovei' 
assigned claims. Hence, in the judiciary act of 1789, and in ail 
subséquent acts, a clause limiting the jurisdiction in this particular 
is to be found. It never was the purpose, however, of thèse clauses, 
to define or limit the amount necessary to be involved in order that 
the controversy might be within the jurisdiction of the fédéral 
courts. That subject was dealt with in another, separate and dis- 
tinct, part of the statute. The purpose of the clause in regard to 
assigned choses in action was to prevent the création of jurisdic- 
tion by the mère device of transferring the claim to one who was 
a citizen of a state other than that of the debtor. This clause 
has no application to the transfer of choses in action originat- 
ing between citizens of différent states, and never owned by citi- 
zens of the same state. It does not resti*ict the jurisdiction over 



628 FEDERAL KEPOKTKR, vol. 66. 

sueh causes of action, but is intended to apply only to such as 
originale between, or hâve become tbe property of, citizens of tlie 
same state, and v^hicli, so long as they remain tlie property of the 
original party, could not be brought witMn the constitutional grant 
of jurisdiction over matters in controversy betv^een citizens of dif- 
férent States. In the case at bar, neitlier of the three promissory 
notes sued on has ever been the property of a citizen of the same 
state of which the défendant is a corporation. In the particular 
of diverse citizenship, an action thereon would always hâve been 
within fédéral jurisdiction, and the transfer thereof to the plain- 
tiffs was not from one who was a citizen of the same state with 
the défendant. To a transfer of such a character the statutory 
restriction does not apply. Upon the face of the record, it ap- 
pears that the parties plaintiff and défendant are citizens of différ- 
ent states; the amount in controversy, as represented by the notes 
sued on, exceeds f 2,000, exclusive of interest and costs; and so far 
as the déclaration is based upon the three notes in question, it 
counts upon choses in action which hâve never been owned by a 
citizen of the same state of which défendant is a corporation, and 
the transfer thereof was not within the evil intended to be reme- 
died or prevented by the clause of the statute touching jurisdic- 
tion over assigned choses in action. So far, therefore, as the 
motion to dismiss attacks the jurisdiction touching the three notes 
declared on, the same is overruled. 

In regard to the open account for goods sold by the flrm of F. 
M. Norris & Co., it appears that the members of the flrm are citi- 
zens of lowa, and were such when the account was transferred to 
them. Being citizens of the same state of which the défendant 
Company is a corporation, the cause of action, as originally owned, 
was not one vrithin the jurisdiction of the fédéral court, and ju- 
risdiction could not be created by a transfer thereof to parties re- 
siding in a state other than lowa. As to this cause of action, the 
motion is sustained. 



LASKEY et al. v. NEWTOWN MIN. CO. 

(Circuit Court, S. D. CaJifomla. July 10, 1893.) 

No. 325. 

FEDERAL Courts — Jdeisdiction — Diverse Citizenship. 

Aji allégation in an amended eomplaint, stating "that the plaintifCs 
are now, and at aU the times hereinafter mentloned were, citizens" of a 
différent state from tliat of the défendants, "and are résidents" of the 
district in which the suit is brought, is not sufficient to give the fédéral 
court of that district jurisdictàon, although, under tihe California praetico, 
the amended eomplaint supersedos tbe original. The ddvei-slty of citizen- 
ship must be aUeged as existing at the time when the suit was begun. 

At Law. Action by L. Laskey and A. E. Conklin against the 
Newtown Mining Company. A demurrer to the eomplaint was sus- 
tained. 50 Fed. Eep. 634. The hearing is now on demurrer to 
the amended eomplaint. Demurrer sustained. 
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Garber, Boalt & Bishop, for plaintiffs. 
Keddy, Campbell & Metson, for défendant. 

EOSS, District Judge. This suit was brougbt in this court 
on the ground of the diverse citizenship of the parties, and, because 
the original complaint did not allège that either the plaintiffs 
or défendant réside within this judicial district, a demurrer to the 
complaint was sustained by the court. 50 Fed. Kep. 634. The 
plaintiffs thereupon amended their complaint, and alleged "that 
the plaintiffs are now, and at ail the times hereinafter mentioned 
were, citizens of the United States, and of the state of California, 
and are résidents of the southern district of California." To the 
amended complaint the défendant also demurred, on the ground 
that its allégations are insuflQcient to give the court jurisdiction 
oyer the persons of the parties, or the subject of the action. 

It will be observed that the allégation of the amended complaint, 
in respect to the résidence of the plaintiffs in this judicial district, 
is in the présent tense; that is to say, that plaintiffs were such 
résidents at the time of the filing of the amended complaint. But 
the jurisdiction of the court dépends upon the state of things exist- 
ing at the time the suit is brought. MoUan v. Torrance, 9 Wheat. 
537; Conolly v. Taylor, 2 Pet. 55(). If, therefore, the court was 
correct in its former ruling, in holding that under the présent judic- 
iary act it is necessary that the complaint show the résidence in the 
district in which the suit is brought, of either the plaintiff or défend- 
ant, and as is now conceded by the counsel for the plaintiffs, it 
follows, I think, that the difficulty has not been removed by the 
amendment. It is true, as stated by counsel, that the amended 
complaint relates back to, and takes the place of, the original com- 
plaint. In the language of the suprême court of this state, (Bar- 
ber y. Reynolds, 33 Cal. 501,) it "supersedes the original, but there 
is no dismissal of the action. It simply takes the place of the 
other. No new or différent action is commenced, and no new cause 
of action is introduced. There is no change in the identity of the 
cause of action. That is the same as before. ♦ » « The change 
consists merely in more fuUy setting forth the cause of action 
defectively alleged in the original complaint. It is the former com- 
plaint amended. The old complaint, in the form first filed, ceases 
to be the complaint in the case, or to perform any further function 
as a pleading; but the amended complaint falls into its place, and 
performs the same, and not différent, functions." But the circum- 
stance that the amended complaint relates back to, and takes the 
place of, the original complaint, does not alter the facts alleged 
in the amended complaint. Those facts, so far as the demurrer is 
concerned, must be taken to be just what the amended complaint 
allèges them to be. Upon the point in question the allégation is, 
not that the plaintiffs were résidents of this judicial district at 
the time of the commencement of the suit, but that they are such 
résidents; that is to say, that they were such résidents at the time 
of the filing of the amended complaint. The jurisdiction of the 
court, however, d'epends, as has been shown by the décisions of 
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the suprême court above cited, upon the condition of tMngs exist- 
ing when the suit was commenced, and not at the time of the fil- 
ing of the amended complaint. See, also, Stevens v. Nichols, 130 
U. S. 230, 9 Sup. et. Eep. 518, where it was held that the fédéral 
court was without jurisdiction because the pétition for removàl 
from the state to the fédéral court did not allège the citizenship 
of the parties, except at the date when it was flled, and it waa not 
shown elsewhere in the record that the défendants were at the 
commencement of the action citizens of a state other than the one 
of which the plaintiff was at that date a citizen. What was said 
in the case of Birdsall v. Perego, 5 Blatchf. 251, upon the point in 
question, is not, in my opinion, in harmony with the décisions of 
the suprême court already referred to. Demurrer to the amended 
complaint sustained, with leave to plaintifEs to further amend with- 
In 20 days, if they shaU be so advised. 



UNITED STATES y. WOKLD'S COLUMBIAN EXPOSITION et al. 
(Circuit Court, N. D. Illinola. June 8, 1893.) 

1. WOKIiD'S COLUMBIAN EXPOSITION — CONSTRUCTION OB' StATUTE — By-LAWB. 

Act Cong. April 25, 1890, provlding for the holding of the World's 
Columblan Exposition at Chicago, gave the local corporation in charge of 
the enterprise power to make rules and régulations "goveming admission 
fées, or otherwise affectlng the rlghts and privilèges or Interests of the 
eshibitors or the public, subject, however, to such modification, if any, aa 
may be imposed by the majority of" the national commission. The local 
corporation adopted a rule closing the falr on Sundays, and this rule waa 
ratlfied by the commission. Afterwards the local corporation attempted to 
repeal the rule, but such repeal was not ratlfied by a majority of the 
commission. Held, that the rule was not legally repealed, sinoe, when 
once the rule had been sanctloned by the commission, It conld not be re- 
pealed without the same sanction. Grosscup, District Judge, dissenting. 
8. Sam K— Charitable Gift— Eqtjitt Jurisdiction. 

Act Cong. Augiist 5, 1892, by which congress donated .$2,500,000 to the 
World's Columblan Exposition upon condition that it the glft were ac- 
cepted the exposition should be closed Sundays, constituted a charitable 
gift upon condition, which condition la enforoeable In equity. 

8. Same— Constitutionai- Law— Sunday. 

Sald act is not unconstltutional as Interfering with the free exercise of 
religion. 

i. Same— Equitable Relief— Withholding Part of Grakt. 

The rlght of the government to équitable relief against a violation of 
said act is not Impalred by the act of March 3, 1893, which directed the 
seeretary of the treasury to retaln part of the appropriation until the 
local corporation had given the government securlty for a proposed loan 
for the payraent of awards for forelgn exhibitors, or had pald such awards, 
since such awards constituted a debt for which the local corporation was 
llable under the act creatlng the exposition, and which the government 
was In honor bound to see pald. Grosscup, District Judge, dissenting. 

i, Bamb — Injunction — Res Judicata. 

Nor Is the right of the government to such relief barred by an Injunction 
issued by a state court, In a suit to which the government was not a 
pai-ty, enjolnlng the local corporation from closing the exposition on Sun- 
days. 

In Equity. On motion for preliminary injunction. Suit by the 
United States against the World's Columblan Exposition, an Illi- 
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nois corporation, and others, to restrain the défendants from open- 
ing on Sundays the World's Fair held at Jackson Park in the city 
of Chicago. Before the beginning of this suit a temporary injnnc- 
tion had been granted by the superior court of Cook county for- 
bidding the corporation to close the World's Fair on Sundays. For 
a full statement of the facts, see the report of this case on appeal. 
56 Fed. Kep. 654. 

T. E. Milchrist, U. S. Atty., Charles Aldrieh, Sol. Gen., Judge 
Hand, David Fales, and J. L. High, for the United States. 
Edwin Walker and Gen. St. Clair, for Exposition Co. 

Before WOODS and JENKINS, Circuit Judges, and GROSSCUP, 
District Judge. 

WOODS, Circuit Judge, (orally.) Of the interesting questions 
involved in the case the first that I shall consider is that of the 
possession of Jackson Park. It is a question which must be de- 
termined by référence to the act of congress of April 25, 1890. 
There is, in my view of the case, no dispute of fact involved. It 
is true that the bill allèges and the answer dénies that the défend- 
ant, the local corporation, delivered possession to the United States, 
but I do not understand that the déniai was intended to put in 
issue, or does put in issue, any matter of fact touching the jwsses- 
sion. It is a matter of légal conclusion, to be deduced from the 
provisions of the act of congress under which the exposition was in- 
augurated and is being conducted. 

The act referred to was passed April 25, 1890. On August 5, 
1890, was passed an act of the législature of the state of Illinois, 
and on September 17, 1890, in pursuance of the authority conferred 
or attempted to be conferred by the act of the législature, an 
ordinance was adopted by the commissioners of Jackson Park, per- 
mitting the use of the park for the purpose of the World's Fair. 
Both the act of the législature and the ordinance refer expressly to 
the act of congress, showing that the législature and the park com- 
missioners intended that the park grounds should be used under 
the provisions of that act. Besides, on July 31, 1890, the gênerai 
assembly of lUinois proposed a constitutional amendment authoriz- 
îng the city of Chicago to incur a bonded indebtedness to the 
amount of $5,000,000 in aid of this project. The people voted on 
hhat amendment November 4, 1890, and the adoption of it was pro- 
claimed by the governor November 29, 1890. So that, in addition 
to the direct act of the législature of the state and the ordinance of 
the park commissioners, the consent of the people of Illinois was 
given by a constitutional amendment, adopted after the park had 
been designated as the site. There is therefore no room for reason- 
able question that the park bas been lawfully made the site of the 
exposition. 

Xow, what relations were established in respect to the possession 
of the park by the act of April 25, 1890? By the preamble it ap- 
pears that a national and international scheme was designed which 
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BhouM be conducted under the sanction of congress. In tlie body of llie 
act it is first provided that tlie exposition sball be inaugurated in 
Chicago. Sections 3 and 4 provide for the appointinent by the président 
of the United States and for the organization of a commission, which 
by section 5 "is empowered, in its discrétion, to accept for the purpose 
of the World's Columbian Exposition, such site as may be selected 
and offered, and such plans and speciflcations of buildings, to be 
erected for such purpose at the expense of and tendered by the 
corporation organized under the laws of the state of Blinois, known," 
etc. In other words, the local corporation is to procure a site, and 
offer or tender it to the commission, and also to prépare plans and 
spécifications for buildings to be erected; and the site and plans, 
if deemed adéquate, are to be accepted by the commission. It will 
not do, I think, to interpret this provirdon as meaning only that the 
local corporation should sélect a site subject to the approval of the 
commission. It would hâve been easy to express that purpose in 
apt words. The vpords used indicate a transfer of possession, Other 
provisions of the act lead to the same conclusion. Numerous 
povrers of control are given to the commissioners. They are au- 
thorized or required to allot space for the exhibitors, — an unmis- 
takable act of possession; to appoint and prescribe the duties of 
the board of lady managers, and to name one or more members of 
ail committees authorized to award prizes for exhibits produced 
by female labor; to modify the rules and régulations of the corpora- 
tion touching rates of entrance and admission fées, or affect- 
ing the rights of exhibitors or of the public; to provide for the 
dedication of the buildings of the World's Columbian Exposition; 
in Chicago, on the 12th of October, 1892, with appropriate céré- 
monies; to détermine at what time, not later than October 30, 
1893, the exposition shall tinally close; to adopt régulations to be 
communicated by the président of the United States to diplomatie 
représentatives of foreign nations; and to make reports from time 
to time to the président of the progress of the work, and in a final 
report to présent a fuU exhibit of the results of the exposition. 
Besides thèse powers of gênerai control vested in the commission, 
other provisions of the act are signiflcant. The govemment itself, 
it is provided, shall erect buildings upon the grounds, including 
a life-saving station, which is to be removed at the end of the 
exposition, and placed elsewhere, and also shall make large national 
exhibits. Foreign goods subject to duty are to be admitted under 
régulations to be established by the treasury department. On the 
other hand, the local corporation, which also receives its powers 
from congress, is given only subordinate authority. The chief 
power conferred upon it is to establish rules, and is expressed in 
this wise: 

"Tliat after the plans of said exposition shall be prepared by said corpora- 
tion and approved by said commission, the rules and rei^ations of said 
corporation governing rates for entrance and admission fées, or otherwlse af- 
fecting the rights and privilèges or Interests of the exhlliltors or the public, 
shall be flxed or established by said corporation, subject, however, to such 
modification, If any, as may be imposed by the majority of said com- 
missionera." 
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In short, the commissioners hâve supervision and final authority 
in respect to the rules under which the fair shall be conducted. 

I may as well state hère my opinion conceming the question 
of the repeal of the rule for Sunday closing. It seems that after 
the enactment by congress of the act of 1892, making a donation 
of 12,500,000 in souvenir coins, a rule such as congress contemplated 
was adopted. At a later date an attempt at repeal was made, and, 
it is insisted, was successful. It is true, I think, as contended 
by counsel, that the right to originate rules is in the local corpora- 
tion, and, generaUy speaking, rules so originated will be in force 
until the commissioners modify or reject them; but a proper in- 
terprétation of the act requires a qualification of that proposition. 
In order that the authority of the commission in this respect may be 
effective, it must be that, once the commission has modifled or de- 
clared a rule upon a particular subject, that rule may not be 
changed or repealed without the approval of the commission; otlier- 
wise, once the commission has adjourned, the local board can annul 
its action by adopting or re-enacting rules to its own liking. It 
is not claimed that the consent of a majority of the commissioners 
was given to the repeal of the rule for Sunday closing, and, that 
being so, irrespective of other considérations, it must be held, I 
think, that the rule remains in force. 

But to return to the question of possession. That congress itself 
understood that the effect of the act of April 25, 1890, was to put 
the exposition under national eontrol is indicated by the twenty- 
flrst section of the act, in which it is declared that nothing in the 
act shall be construed to "override or interfère with the laws of the 
state." For that provision, in the absence of national possession 
of the exposition grounds, there was no necessity. It has no sig- 
niflcance uniess it was intended to keep in force the state laws for 
the préservation of the peace within the grounds, notwithstanding 
the possession taken by the government; the gênerai rule being that 
when the United States, with the consent of a state, has taken 
possession of territory within the state for a national purpose, the 
state laws cease to hâve effect therein, except as provided by sec- 
tion 5391 of the Kevised Statutes of the United States. The posses- 
sion in this instance having been taken only for a temporary use, 
congress wisely provided against any suspension or exclusion of the 
laws and police powers of the state. The act of June 1, 1872, con- 
tained a like provision conceming the Centennial Exposition held at 
Philadelphia in 1876. It cannot be that this provision in the act 
of 1890 has référence to the law for the establishment of Jackson 
Park, and to the right therein given to citizens of "free access for- 
ever," because that right, uniess lawfuUy suspended, is necessarily 
overridden by the establishment of the exposition in the park. If 
thèse views are right, there can be no doubt of the power of con- 
gress to make, or to require the national commission to adopt, any 
proper rule conceming the use of the grounds, or for the conduct 
and management of the fair. If this is not so, then congress had 
no right to say that the exposition should be open to the public as 
early as the Ist of May, 1893; or that it should be finally closed, 
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in tlie discrétion of tlie commission, not later than th.e 30th day of 
October, 1893 ; nor to confer upon the commission any of tlie impor- 
tant powers which. hâve been enumerated; and, if it sees fît, the 
local corporation may repudiate ail restraint and disregard every 
provision of the statute, and the government be without remedy. 

In preparing for the Centennial célébration, congress, in 1871, 
created a commission like this one, and gave it substantially the 
same powers, but provided that the government should be liable 
for no expenses whatever. By the présent act the government's 
liability upon any and ail accounts is not to exceed $1,500,000. By 
the act passed June 1, 1872, for the purpose of enabling the people 
of the United States to raise the money to meet the expenses of the 
célébration of 1876, a board of finance was incorporated, and au- 
thorized to issue stock. That board of finance bore essentially 
the same relation to the commission then appointed that the 
corporation, the World's Columbian Exposition, bears to the présent 
commission. Instead of a body created by congress to raise money 
for the purpose of meeting the expenses of this exposition, the local 
corporation, organized for the purpose, assumed that duty, and vi^as 
clothed by congress with certain powers and duties, both in respect 
to preliminary préparations and in respect to the conduct of the 
exposition. It is provided that the commission shall not accept the 
site and plans tendered until satisfactory assurance is given by 
this corporation that a certain amount of money lias been raised or 
secured. Thaï, however, cannot be regarded as a limitation of tlit^ 
amount of money which the corporation undertook to provide, nor 
of the liability which it might be required to incur. That corpora- 
tion was the only body behind the enterprise consenting to be 
flnancially responsible for what should be done. Congress having 
declared a maximum limit of the expenditure which might be made 
on its account, the local corporation must hâve understood that it 
would become liable for ail obligations beyond that limit, whether 
created by itself or by the commission acting within the scope of the 
gênerai scheme. Ail acts of the government in the way of provid- 
ing for the érection of buildings, or making exhibits, and ail appro- 
priations by congress, are in the nature of gifts, on tlie one hand, 
to the public for educational uses, and, on the other hand, to the 
corporation for the purpose ol Imancial aid. The government pro- 
posed to build certain structures, and to make certain exhibits, and 
to grant appropriations. They are ail gifts to the undertaking. 

The légal relation of the local corporation to the government in 
respect to the question of possession is like that of a servant to a 
master. The possession of a servant is incident to the service to be 
performed, and does not, in the légal sensé, constitute a tenancy. 
The distinction is recognized and illustrated in both English and 
American décisions, some of which are cited in Kerrains v. People, 
60 N. Y. 221, and in Chatard v. O'Donovan, 80 Ind. 20. The st>vTOni, 
alone may be in visible possession, exercising apparently eouiplet(i 
control of house or land, and yet the technical possession be in the 
master. In this case, neither party beiug a natnral persoii, the 
visible possession is necessarily held by agents; but, as the com- 
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mission, which directly represents the goverament, has a supervis- 
ing power over the doings of tlie local directory, the possession, 
it is elear, is in the government. Indeed, if this were not so, it is 
doubtful whether congress had power to appropriate money in aid 
of the Project; and, the power being conceded, the impolicy of ex- 
ercising it without asserting govermnental control would be mani- 
fest. To illustrate by this case: If the ordinance granting the 
park for the site of the fair was void from the beginning, the World's 
Columbian Exposition and the United States, the différent states 
and foreign nations, were bound to know it, and in taking possession 
of the park to erect buildings were willful trespassers, and the build- 
ings belong to the park, and may not be removed without the con- 
sent of the park commissioners. Counsel, in order to escape an ad- 
mission of national possession, was forced at the argument to assert 
that, if the local corporation were ejected from Jackson Park, — and 
the suit of Clingman in the state court, carried to logical success, 
means that, — the government, with its foreign guests, would there- 
by be put out. It foUows, of course, that if the corporation, 
whether holding possession wrongfully or rightfully, shouid go out 
voluntarily, the government and ail exhibitors would hâve to go too, 
and the exposition be brought to an end. Or if the local coi-pora- 
tion, being in possession, and being or being alleged to be insolvent, 
shouid be put into the hands of a receiver by any court of compétent 
jurisdiction, whether local or national, the control and manage- 
ment M^ould pass under the direction of the court which obtained 
jurisdiction. It is not to be believed that congress intended to 
expose either the property or the honor of the nation to such possi- 
billties, not to say jjresent dangers. But, if it lias not done so, 
it is because it has placed the exposition, buildings, and grounds 
under national control, to be maintained to the end. It may be 
that the national commission and local directors, in order to avoid 
conflicts of authority or action, hâve found it necessary, as a modus 
Vivendi, to agrée upon plans whereby the actual conduct and man- 
agement of the affairs of the exposition hâve been left mainly to 
the offlcers and agents of the corporation ; but, no matter what may 
hâve been done in that way, the proposition reniains unaffected 
that the government has the légal possession, the corporation hav- 
ing only subordinate rights, and owing obédience to régulations 
adopted in conformity with the requirements or enactments of 
congress. 

The next question is, what has congress done in respect to Sun- 
day closing? And Ihat brings us to the act of August 5, 1892, 
upon which, and ui)on what has been doue under it, this contro- 
versy, I suppose, must in the main turn. By that act, congress 
made a donation of ,'p2,500,0()0, with the proviso that, if the gift 
were acceiited, 1he exposition shouid be closed, or rather that the 
commission shonld adopt a rule that it be closed, to the public on 
Sundays. The gift was accepted, and the raie adopted. The act 
contained a second appropriation of $103,000 for the payment of 
expenses in connection with medals, and on the same day another 
act was passed, making, upon the same condition, an appropriation 
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of $800,000, whîch. necessarily operated as a gift to the corporation, 
because it reduced to that extent tlie expenses the corporation 
otherwise would hare had to bear. Passed on the same day, thèse 
acts should be read as one, and the condition and déclaration of 
acceptance thereof shoidd be regarded, I think, as einbracing ail 
the appropriations so made. But whether that be so or not, the 
appropriation of $2,500,000, it is conceded, was made on the condi- 
tion stated, and the raie was adopted which congress required, 
and which, as I hâve alreàdy said, has not been repealed. It is 
claimed, however, that the rule ought not to be binding longer, 
because congress has withheld |570,880 of the souvenir coins ap- 
propriated by the act of August 5, 1892. Has congress in that 
particTilar been guilty of unjust conduct which disqualifies the 
government from seeking équitable relief? The question has 
been argued as if this gift or appropriation of |2,500,000 was in 
the nature of a contraet, as if the government had bargained with 
the local corporation for the closing of the gâtes on Sunday; and 
it is insisted that, having withheld a part of the price, the gov- 
ernment is not entitled to spécifie performance of the contraet, 
or to relief of that nature. I do not think it at ail permissible 
to speak of the transaction as a matter of contraet. The simple 
fact is that by reason of the enlarged plans and scope of the exposi- 
tion greater expenditures of money were required than it was at 
first supposed would be necessary. Congress was appealed to to 
give further relief, but in the meanwhile, as we know historically 
and by the discussion hère, the question of Sunday opening had 
begun to be agitated. Whether influenced by the sentiment against 
such opening or by other considérations it would be irrelevant to 
inquire, but congress, in extending further aid, saw fit to coui>le 
Avith it the condition and requirement that the exposition should 
be closed on Sunday s. Without making the gift, the goveriunent, 
as I think, might at any time hâve enacted or required the adoption 
of this rule; l3ut it had not chosen to do so. It did not choose 
to do so now absolutely; but, the occasion calling for further help, 
congress gave it on the condition stated, and, in addition, required 
the adoption of the rule for Sunday closing. I quote from the act: 

"It la hereby declared that ail appropriations liereln made for or pertaining 
to the World's Columbian Exposition are made upon the condition that the 
sald exposition shall not be open to the public on the flrst day of the weelv, 
commonly called Sunday." 

Now, whether it be called a contraet or a gift, if congress had 
meant to affix to it simply a condition, so that the government 
should hâve only the remédies which follow the breach of such con- 
dition, the provision should hâve ended with what I hâve read. It 
was not necessary to go further. The act goes further, however, 
and says: 

"If said appropriation be accepted by the corporation of the state of Illinois, 
known as the 'World's Columbian Exposition,' upon that condition, it shall 
be atid is heroby made the duty of the World's Columbian Commission, 
created by the act of congress of April 25, 1890, to malce snch rules or modifi- 
cations of rulos of said coi-poration, as shall re(]iiive the closing of the exporf- 
tion on said flrst day of the week, commonly called Sunday." 



UNITED STATES V. WORLD's COLUMBIAN EXPOSITION. 637 

— That îs to say, congress went further than merely to prescribe 
a condition to its gif t. It exerted its législative authority by re- 
quiring the commission to adopt this rule. Ignoring in this in- 
stance the right of th.e local corporation to propose rules, congress 
left it to that body to accept the gift on the condition proposed, or 
not, as it chose, but imposed on another body, the national com- 
mission alone, the duty and power, in the event of such acceptance, 
to adopt a rule for closing on Sundays. The rule was adopted, and, 
independently of the proposition that it has never been repealed, 
it is, in my judgment, quite clear that, having been adopted in 
obédience to the requirement of congress, it cannot be repealed, 
either by the commission or the local directory or by their con- 
joint action. 

But under the act of 1893 a part of the souvenir coins given by 
the act of 1892, it is insisted, has been retained unjustly and un- 
lawfuUy. It may be questionable whether injustice may be 
so attributed to congress, or whether the govemment, the national 
sovereign, can be turned out of a court of equifcy on the sugges- 
tion that its hands are unclean. But waive that. I hâve al- 
ready said that the local corporation is liable for aU obligations 
beyond the sum of $1,500,000, except such as congress may hâve 
provided for or assumed by enactments later than that of April 
25, 1890. The corporation, therefore, was responsible for the 
expenses of the awards, and, if congress kept back a part of the 
money for the purpose of paying those expenses, the efifect was 
simply to direct the application of its gift to the discharge of ob- 
ligations of this corporation for the payment of which the gov- 
ernment might be considered bound in honor, though not in law. 
Assuming that that was done, was it such a breach of duty on 
the part of congress as to aflect or destroy the force of the condi- 
tion on which the souvenir coins were appropriated? In my judg- 
ment, it was not. The act in question, however, does not go so 
far as assumed. After providing for a loan of |570,880, to be 
used in payment of the awards in question, it says : 

"The sum of $570,880 shall be a charge against the World's Columbian Ex- 
position, and of the moneys appropriated for the beneflt of the World's 
Columbian Exposition, amounting to $2,500,000, under the act of August 5, 
1892, $570,880 shall be retained by the secretary of the trensury until the 
World's Columbian Exposition shaU hâve furulshed to the satisfaction of the 
secretary of the treasury full and adéquate security for the retum or repay- 
ment of the $570,880," etc. 

The section in which this language is found begins by saying, 
"To enable the commission and board of lady managers to pay 
the awards," but ends by requiring a security from the local cor- 
poration for the return or repayment of the money; so that it was left 
to the option of the corporation, by giving or refusing to give the 
security, to accept or reject the loan. It refused to give the se- 
curity, and that was an end, practically, of the proposition to 
make the loan. The souvenir coins were directed to be retained 
untU the required security had been given, and when the corpora- 
tion refused to give the security it seems to me to be the proper 
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conclusion — with ail due déférence to tlie opinion given out from 
the office of the attorney gênerai — that the right to withhold the 
coins ceased. That is to say, under the teims of the act the treas- 
ury department was bound, and is bound now, upon demand, to 
surrender those coins to the corporation, or to the commission, for 
use according to the original design. This must be so, unless the 
corporation still has the right, upon giving the security, to re- 
çoive the proposed loan. It is argued, and I believe was the opinion 
of the solicitor gênerai, that the ultimate purpose of congress was 
to secure the payment of the awards by the corporation, and that 
the coins should be retained to secure that resuit, though the loan 
was not accepted. Doubtless it was the expectation of congress 
that the proffered loan would be accepted and used to pay the ex- 
penses of the awards; and, if that had been donc, the govemment 
would hâve had security for the repayment of its loan. But the 
act makes no provision for the refusai of the commission or of the 
corporation to accept and give security for the repayment of the 
loan, nor, in that event, for payment of the expenses of awards; 
and it was not compétent for the treasury department, in order 
to meet an emergency which had not been foreseen, to adopt a' 
construction of the act designed to effect a supposed ultimate pur- 
pose of congress in a manner which is not authorized, either ex- 
pressly or inferentially, by the language used. This being so, there 
has been no légal rétention of the souvenir coins, and the unau- 
thorized acts of administrative officers cannot be aUowed to put 
the government in the attitude of withholding unjustly what it 
had promised to give. German Bank v. U. S., 148 U. S. 573, 13 
Sup. et. Eep. 702. Unless unavoidable, a construction should not 
be put upon the statute by which the nation will be ûiade a 
wrongdoer, and a declared public policy overturned. It seems to 
ine quite clear that there has been no breach of obligation on the 
part of the government, nor any conduct in respect to this matter, 
of which there may be just complaint. But, if it be conceded that 
a part of the souvenir coins were wrongfuUy withheld, the con- 
dition of the gift was a continuing one, attaching to eaeh in- 
stallment of the money as delivered; and by accepting, as it did, 
further installments after it had fuU knowledge of the interpréta- 
tion which had been put upon the act of 1893, the corporation, if 
ever released, came under renewed obligation to observe the con- 
dition. The resolution to return the coins received, after payment 
of other liabilities sup])osed to hâve pr<^fevence, in no manner 
affects the légal or équitable status of the parties in respect to 
this condition. A tender, to be effective, must be imconditional. 

The next question is of the right of the government to seek re- 
lief in a court of equity. It results from what I hâve already said, 
if my views are right, that there is no want of e<iuity in the govern- 
ment's case. The government has sufficient interests at stake, 
because it has possession of the grounds, has property there, and 
has pecuniary interests in imported goods subject to duty, and 
aiso indirectly in the gâte receipts and income from ail sources; 
and, besides, is under the highest obligations of honor and law to 
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protect the propertj and interests of foreign nations and of the 
several states of the Union, and of ail exhibitors brought tbere 
upon its invitation. Eyery open day brings its risks of loss by 
lire, theft, fraud, and the certainty of additional expansé. Having 
such possession and interests and obligations, and having no other 
means of enforcing obédience to its régulations, the government is 
entitled to the assistance of the court. It is not a question of the 
enforcement of a criminal statute. If it were, it is well under- 
stood the aid of a court of equity could not be invoked. In my 
view, the government has the same right to maintain its possession, 
and to supervise the management of the exposition, that it has in 
respect to the building in which we are sitting. Its title and pos- 
session, it is true, are temporary, but the necessity for relief in the 
mode asked is only the more urgent on that account. l'ecuniary 
interests, sufficient to warrant an appeal to equity, are plain 
enough, and it is not material to the question of jurisdiction — 
it is not for the court to inquire — whether those interests are 
likely to be affected advantageously or disadvantageously by the 
unlawful conduct which it is souglit to enjoin. There are other 
rights and interests quite as sacred as dollars, and equity pro- 
tects against injuries which caunot be measured in money. 
The case of U. S. v. W. U. Tel. C!o., 50 Fed. Eep. 28, affords an 
instructive illustration. The suit was to cancel an agreement be- 
tween that company and the Union Pacific Kailway Company, 
whereby the télégraphie franchise of the railway company wa« 
iraproperly transferred to the telegraph compan.y, and to compel 
the railway company, in obédience to its charter, to exercise 
that franchise directly through its own offlcers and employés. 
It was insisted in argument, and was conceded by the court, that 
the contract was pecuniarily bénéficiai to the railway, and also 
to the government, as second mortgagee . of the company's prop- 
erty; but the court, by Justice Brewer, said: 

"The governineul Is, it is true, peeiiniarily interested as second mortgagee; 
but a liigher interest is that the administration of its franchises should re- 
dound to the gênerai welfare, and not merely to the pecumiary interest, of 
its grantee, or even of itself. The dollar is not always the test of the r'eal 
Interest. It may properly be sacrlflced if anything of higher value be there- 
by attalned. But wliether the dollar be gained or lost is not, in a matter 
of this kind, a question for the courts. It is for the législative branch, as 
représentative of the popular will, to settle ail such questions. Given power 
to act in the législature, and its mandatoiy action, the simple province of tlie 
courts is to enforce such mandate, and tlioy hâve no revisorv détermination 
as to the wisdom or folly of the commanded act. * * * Neither can there 
be any que.?tion in this case of the right of the government to maintain this 
bill. It was the creator of the railway coiTioratlon défendant, and a large con- 
tributor to its finances. It made absolutely a large grant of lands. It loaned 
its own bonds, and holds to-day a second mortgago. By reason of its govem- 
mental duty to regulate the affairs of this corporation, and also its pecuniary 
interest in their suceessful management, it may properly legislate in resjject 
thereto, and invoke the aid of the court to compel compliance with its déter- 
mination. And when it is the complainant the inquiry is différent and broader 
than when the corporations themselves are the contesting parties, or when 
only individuals are challenging tlieir action. Tlie supervisory power of tlie 
government is plenary, and its commands to its corporate créations ipusrt be 
enforced, unless they trespass upon some vested rights of property. » * • 
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It is urgod that if a duty îs cast upon thèse corporations, it mxist be enforced 
by mandamus. • * * A court of equlty, with its flexible procédure, eau 
alone meet aU the exlgencies. The jurisdlction of such a court seems to 
me necessary and unauestionable." 

The right of the government to maintain a bill m equity on the 
ground of obligation or duty either to an individual or to the pub- 
lic, when it had no pecuniary interest, has been afflmied in several 
instances by the suprême court. U. S. v. San Jacinto Tin Co., 125 
U. S. 273, 8 Sup. et. Kep. 850; U. S. v. Beebe, 127 U. S. 338, 8 Sup. 
et. Eep. 1083; U. S. v. Marshall Silver Min. Oo., 129 U. S. 579, 9 Sup. 
et Eep. 343; eurtner v. U. S., 149 U. S. 662, 13 Sup. et. Kep. 985, 
1041. 

There is another ground on which the right to apply to a court of 
equity in this case seems clear. Whatever possession of the 
grounds the government may be considered to hâve, (and that it 
has a qualified possession I do not understand to be questioned,) 
it has made a donation. In my judgment, it has made numerous 
donations, but confessedly it has made one of $2,500,000; and the 
enterprise to which it was made is one which may well be regarded 
as of the nature of a charitable trust, or scheme for the public édu- 
cation. That donation was made and accepted upon a condition 
which has been broken, and, like a private individual under similar 
circumstances, the government need not reclaim its gift, but has 
a right to corne into a court of equity to hâve the condition en- 
forced. The donation is none the less charitable because it was 
made to a corporation; that coi'poration, like a collège or hospital, 
liaving been formed for the very purpose of effecting the charitable 
design. 

One Word in respect to the action of the state court. Tlie United 
States is not a party to that procédure, and the case is still pending. 
The injunction granted was only preliminary, and I am not sure but 
that it has expired by lapse of time; but, whether it has expired or 
not, it is no bar to this action. If we are bound by it at ail, it is 
only by way of comity or courtesy, I take it, however, that in 
respect to great designs like this, which are to be accomplished 
within a short time, and for which the government, besides making 
large appropriations, has assumed ail moral responsibility, and, as 
I think, has the resiwnsibility of control, it would be entirely inad- 
missible to hold that the courts of the United States, when called 
upon to protect the national interest and supremacy, must, ont of 
comity, yield to an attempt by a state court to take jurisdiction, 
and to make and enforce orders designed to cover the period of 
the existence of the enterprise. If I am right in respect to the 
possession, the state coiirt has no more right to pass judgment con- 
cerning the opening or closing or any other act of management of 
the fair or fair grounds than it would hâve with respect to the 
doors of a i)ost office or customhouse. It is not a question of the 
United States exercising authority over local corporations; it is 
a question of its having authority over grounds which a local corpora- 
tion has delivered into its possession for a national use, and of which 
that corporation itself had received possession only for the purpose 
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of making that delivery. It is provided, in effect, in tlie act of the 
législature of the state, as well as in the ordiuance of the park com- 
missioners, tliat the park shall be granted or leased to tlie local 
corporation to be used as the site of this exposition, and for that 
use only. The corporation took possession only for the purpose 
of devoting the grounds to that use, in accordance with the act of 
congress, under which, as I think the act must be construed, the 
possession of the government is beyond dispute. And on that 
theory, and even if the government, as has been contended, is in 
joint possession with the local corporation, the duty and power of 
the court to protect the government against violation of the rule 
in question or of other rules for the conduct of the fair, and against 
any effort on the part of the state courts to interfère, ought not 
to be doubtful. 

My opinion is that the relief prayed ought to be granted. 

In respect to the motion for a supersedeas pending an appeal, 
it is urged that a susi)ension of the injunction cannot harm the 
complainant, and that, on the other hand, if the injunction is wrong- 
ful, great pecuniary loss to the respondent corporation is inévitable, 
because the government cannot be required to give bond for the pay- 
ment of damages. Whether a supersedeas shall be granted is, 
ordinarily, at least, a matter of discrétion. To grant it in this 
case, it may be, would do the government and the public no 
pecuniary harm; but for the time of the suspension it would deprive 
the government irretrievably of the relief which it seeks, and to 
which we hâve found it entitled. If we are wrong in our views of 
the case, the corporation is not without ample security for the pay- 
ment of such damages as it shall suffer by reason of the closing of 
the gâtes of the exposition under our order pending the appeal. It 
has in its possession the proceeds of nearly |2,000,000 of souvenir 
coins, which, if right in its contention, it should retum, and has 
declared its purpose to return, to the government, and from which, 
in that event, it may deduct compensation for ail damages which it 
shall suffer. 

JENKINS, Circuit Judge, (orally.) In order to a just détermina- 
tion of the questions involved in this application for an injunction 
we must first endeavor to ascertain accurately the relations wMch 
the government of the United States on the one hand and the 
World's Columbian Exposition upon the other bear to this enter- 
prise. It is matter of history that the célébration of the éOOth 
anniversary of the discovery of America by Columbus was a sub- 
ject of gênerai interest and discussion, and the différent localities 
throughout the United States vied with each other in having the 
exposition (anticipated) located as the particular localities de- 
sired. The city of Chicago and the people of the state of Illinois 
were desirous that this exposition should be located at the city 
of Chicago, and in aid of that effort a corporation was formed under 
the laws of the state of Illinois for the purpose of carrying on such 
an exposition if congress could be induced to locate it at the city 
ùî Chicago, and that effort on the part of the people of Illinois, 
v.56F.no.9 — 41 
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and particularly of th.e people of tlie city of Chicago, was success- 
ful so far as to induce congress to locale tliat exposition at the 
city of Cliieago. That corporation was fonned for the purpose 
of carrying on to a successful issue that exposition, which it was 
desired that congress should sanction and inaugurate. The con- 
gress of the United States, on the part of the govemment of the 
United States, undertook certain relations with respect to that 
exposition, and we must look to the terms of the act of congress to 
détermine just what those relations were. The preamble of the 
act of April 25, 1890, (26 Stat. c. 156,) recognizes the fitness and the 
appropriateness of the célébration of that anniversary by an exhi- 
bition of the resources of the people of the United States and of 
the states, of their development, and of their progress in civiliza- 
tion. It recognizes that such an exhibition should be of a national 
and of an international character, so that the whole civilized world 
might participate therein, and it recognized the appropriateness 
and the fitness that such an exposition should hâve the sanction 
of the congress of the United States. The act thereupon déclares 
that such an exhibition should be inaugurated. It provided for 
the appointment of commissioners, and defined their duties. They 
were to accept, on behalf of the government, for the , purposes of 
the proposed exposition, such site as should be selected and offered, 
and such plans and spécifications of buildings, to be erected for 
such purposes at the expense of and tendered by the corporation 
now known as the "World's Oolumbian Exposition," provided that 
the site so tendered and the buildings proposed to be erected there- 
on should be deenied by the commission adéquate to the pur- 
poses of the exposition. It is thus manifest to me that congress 
was careful in guarding the national honor, and to provide that 
the question of the sélection of the site and its appropriateness 
to the purpose designed should be determined by persons of its 
own choice, and not by the corporation that was to obtain the site 
and construct the buildings; and also that the plan and the char- 
acter of the buildings to be constructed by the local corporation 
should be such as by the commission should be deemed appropriate 
to the exposition to which the govemment lent its sanction. And, 
in further regard for the national honor and the national sanc- 
tion which was given to this exposition, congress provided that 
that commission should be satisfied that this corporation was flnan- 
cially able to carry into effect and into successful opération the 
enterprise which it proposed. T\1ien that had been done, when 
the plans and spécifications which the local corporation should de- 
vise had been accepted, and the site accepted by the commission, 
and the commission was satisfied that there was sufflcient financial 
ability behind the enterprise to insure its success, then to the 
commission was awarded the duty of allotting space for exhibitors, 
to classify the exhibits, to détermine the plan and the scope of the 
exposition, to appoint judges and examiners for the exposition, the 
award of premiums, if any, and generally to hâve charge of ail in- 
tercourse with the exhibitors and reî)resentatives of foreign na- 
tions. That was in order, as it has seemed to me, that the national 
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honor should be protected, and to insure to the nations of the earth. 
and to ail exhibitors in tbat exposition an honest, impartial, and 
just award with respect to their exhibits. Compétition was to 
be determined by offlcers selected by tbe United States government, 
and not by the local corporation. But with. respect to the régu- 
lation of the ground and the buildings the local corporation should 
hâve the making of the rules, for entrance and admission fées, or 
otherwise affecting the rights, privilèges, and interests of the ex- 
hibitors and of the public. But, in further protection of those 
who came there by invitation of the government of the United 
States, congress saw iit to provide that this commission which was 
appointed should hâve the right to supervise, approve, and modify 
the rules and régulations which the local corporation might pass. 
It further provided that when the commission should be satisfled 
that suitable provision for the site and suitable plans for the build- 
ings had been prepared, and was further satisfled that the local 
corporation had provided in aid of that enterprise a sum of not 
less than |10,000,000, the commission should notify the président 
of the United States of those facts, and thereupon the président 
was authorized to proclaim to the nations of the earth the time 
and place of the holding of that exposition; should communicate 
that proclamation to the governments of the nations, through their 
diplomatie représentatives at Washington, for publication in their 
respective countries; and should, in behalf of the government and 
people of this nation, invite foreign nations to take part in the 
enterprise. The statute also provided for a government exhibit, 
and for a government building for the purposes of that exMbit. It 
gave to this enterprise a national character; it impressed upon it 
the nationality of the government of the United States; it invited 
foreign nations and foreign peoples to come hère and participate 
in it. But the management of the exposition, the construction of 
the buildings, and the expenses of the exposition, were to be borne 
by and the receipts held by the local corporation. In the act of 
congress it is provided that the United States should not be liable 
for any of the acts, doings, or liabilities of the local corporation, 
or for any of the debts, liabilities, or expenses of any kind what- 
ever attending su eh corporation, or accruing by reason of the same. 
It provided for the érection of the government building at the ex- 
pense of the government, and provided that the government should 
not be liable on account of the érection of buildings, the expenses 
of the commission, of any of its officers or employés, or on account 
of any of the expenses incident to or growing ont of said exposi- 
tion, for a sum exceeding $1,500,000; and provided that nothing 
in the act should be coustrued to create any liability of the United 
States, direct or indirect, for any debt or obligation incurred, nor 
for any claim for aid or pecuniary assistance from the congress or 
the treasurer of the United States in support or liquidation of any 
debts or obligations created by the commission in excess of the 
appropriations made by congress. Then the substance of the légis- 
lation is this: That congress, having sanctioned this enterprise, 
having bestowed upon it a national character, having authorized 
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tte président to invite foreign nations and people to visit it, gave 
from its funds, in aid of the enterprise, tlie sum of |1,500,000. 

I need not hère enter into a discussion of the ground covered 
by Judge WOODS with respect to possession. I rest my décision 
of this case upon other grounds. I hâve doubted whether there 
was anything more than a qualifled possession in the United States 
of America, and whether, upon the ground of that qualifled pos- 
session, it could, at its will, enact such laws as it deemed proper 
with référence to the government of the grounds; hut I express 
neither assent to nor dissent from the opinion expressed hy 
Judge WOODS, for I do not, in the view which I hâve talœn, con- 
ceive that the disposition of the case hinges upon that ground. 

We start, then, with the character of this scheme carried on and 
operated by this local corporation, but having the sanction of the 
government, fostered by the government, and money granted in 
aid of the enterprise by the government as a donation or gift to 
the local corporation. I cannot conceive it to be anything in the 
shape of a partnership between the government of the United States 
and the Illinois corporation, nor can I look upon any of the trans- 
actions between the government and this local corporation as a 
contract such as might obtain between private parties. It was 
a nation grantiiig aid to a local corporation that was engaged in a 
great public, benevolent, instructive exhibition of the progress 
made by the United States of America; and that corporation, out- 
side of the grant of such gift and such bounty as the United States 
government might bestow upon it, was to bear the expenses of that 
exposition, and reap the profits, if any. 

As time progressed it was found, as is usually the case with 
such enterprises, that the scheme had outgrown the financial means 
of the corporation, and an appeal was made to congress and recog- 
nized by congress for further aid to that enterprise. On August 
5, 1892, congress further provided that for the purpose of aiding 
in defraying the cost of completing the work of préparation for 
the inauguration of that enterprise to which the national honor 
had been committed there should be delivered to the World's 
Columbian Exposition |2,5 00,000 in the souvenir coins provided by 
the act, and also provided for bronze medals and diplomas, which 
were to be delivered to the World's Fair Cîommissioners to be 
awarded by them. It then provided, by section 4, the condition 
which présents the main question around which cluster the con- 
troversies in this case, viz.: That ail appropriations are made on 
the condition that the exposition shall not be open to the public 
on the flrst day of the week, commonly called Sunday; and, if the 
appropriation should be accepted by the World's Columbian Ex- 
position, it was made the duty of the commissioners to modify or 
pass such rules as shall require that the exposition be closed on 
that day. 

It is said that this législation by congress is without the power 
of congress; that it is unconstitutional; that it seeks to ei5hiblish 
religions tests. I cannot concur in the objection. Législation with 
respect to the flrst day of the week haa nothing to do with the 
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matter of religions tests or the compulsion of a particular religions 
belief or service. It is founded upon thé necessities of the human 
race, as taught by expérience, the needed rest -which. liuman beings 
require from the avocations of six days' labor; and it is justifled 
by that expérience, outside of and irrespective of any question of 
creed or any question of religion; and ail that the laws seelc to do 
— ^the laws of the several states which hâve existed almost from 
the existence of the states — is to provide for that needed rest, and 
to provide for noninterruption in that rest and in such religious 
services in which any citizen may choose to indulge. It is not an 
imposition upon any one of compulsion in respect to religious 
belief, or in respect to attendance at church- It provides simply 
for the protection and for the peace of those who may choose to 
attend church, that they shall not be interrupted by labor on 
that day. This gift was a gift upon a condition, — a gift of $2,500,- 
000, upon the condition that the World's Fair should be closed 
upon the flrst day of the week. Any one has a right to annex to a 
gift such condition as he may deem proper, so long as that condi- 
tion is not immoral or illégal. If one chooses to bestow 110,000 
upon a hospital for froe beds to be maintained in that hospital 
upon the condition that they shall be occupied by no one not of 
the Presbyterian faith, — whatever may be said of the narrowness 
and bigotry of such a condition, — it is perfectiy légal for the donor 
to annex it as a condition tohis gift. We hâve a well-known illustra- 
tion of that rule in the celebrated case of the Girard Will, 2 How. 
127, where the donor founded an institution of learniag, grauting 
to it large sums of money upon condition that no minister of any 
sect should ever hold or exercise any station or duty whatever 
in the collège, and that institution has been maintained for years, 
and miïiisters exchided, b(!cause, as it was held, the donor had a 
right to annex as a condition to that gift any condition that he 
saw proper, provided that it was not illégal or immoral. This 
gift was accepted by the local corporation, and in conformity with 
the act the local board passed its rules for the closiag of the ex- 
position on the first day of the week, and has received a large 
sum of money under that act while its rule was in effect, if it 
has ever been altered. It is said that, although this be so, still, if 
they hâve broken faith with the govemment; if, receiving this 
money with the condition attached to the gift, they hâve failed in 
the performance of that condition, — there is a remedy in the United 
States government at law to recover back the money which was 
granted, as upon a condition broicen, and that chancery has no 
jurisdiction in such a case, there being ample remedy at law for 
damages resulting from the breach of this condition. Ever since 
the statute of Elizabeth, and, indeed, as it has been determined, 
before, if this can be construed to be a charitable bequest, courts 
of chancery hâve original inhérent jurisdiction to enforce the ap- 
propriate use of the money given, and the conditions under which 
it was given. Mr. Justice Ctray, now of the suprême court of the 
United States, has determined that such a gift came within the 
définition of charitable bequests. He says: 
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"A charlty, In a légal sensé, may be more fuUy defined! as a glft to be 
applied consistently wlth existing laws for the benefit of an indeflnite number 
of persons, either by bringing their hearts under the Influence of religion or 
éducation, by relieving thelr bodles from disease, sufferlug, or constraint, by 
assisting them to establlsh then]selves for life, or by erccting or maintaining 
public buildings or works, or otherwise lessening the burdens of govemment. 
It is Immaterial whether the purpose is called 'charitable' in the gift itself 
If it Is so described as to show that It is ehaiitable In its nature." Jackson v. 
rhillips, 14 Allen, 539, 556. 

It has been held in a large number of cases tbat gifts for educa- 
tional purposes, gifts for the advancement of leaming, gifts for the 
diffusion of useful knowledge, gifts for the civilization of the Indians, 
gifts for assisting literary persons in their pursuits, are ail such 
gifts as come within the définition of charitable bequests. So, also, 
it has been held that gifts to the British Muséum come within that 
clause. British Muséum v. White, 2 Sim. & S. 594. So, also, it 
was held in England that a gift by an English subject to the prési- 
dent of the United States in aid of the Smithsonian Institute at 
Washington came within the définition of a gift for a charitable 
purpose, and was within the jurisdiction of a court of chancery 
to see that that money was appropriated and bestowed for that 
purpose. Président v. Drummond, cited in Whicker v. Hume, 7 
H. L. Cas. 124. There is an observation by Lord Justice Selwyn 
in Beaumont v. Oliveira, 4 Ch. App. 309, which states the doc- 
trine thus: 

"In the case now before us, both bequosts are bequests to corporations, 
ihe obj(«t and purposes of which are the diffusion and improvemcnt of pardc- 
idar branches of knowledge. They subsist for tliese purposes and no others; 
thercfore for public purposes; therefore for the advancement of objects of 
gênerai public utility; therefore for purposes analogous and simllar to thosc 
mentioned in tlie statute of EUzabeth; therefore for charitable purposes; and 
therefore they come within the jurisdiction of the court of chanceiy." 

A court of chancery has inhérent jurisdiction to see to it that 
the gift is applied in the manner designated by the donor, and that 
the conditions of the gift are observed by the donee. So I reach 
the conclusion that this appropriation of |2,500,000 of souvenir coins 
was a gift to the local corporation upon condition, and that a 
court of chancery is authorized to see to it that that condition of 
the gift is enforced and observed. 

That brings us to the question whether the United States of 
America has doue anything inéquitable which should prevent the 
interposition of a court of equity; for, however strong the right, 
however the government may détermine the conditions of a gift, 
if it has acted oppressively or inequitably, it has no right to claim 
the interposition of a court of equity any more thaii a private in- 
dividiuil. It is provided in the act of 1893 — which is not couched 
in that clearness of statement that is to be desired, and concern- 
iiig the construction of which there can wcll be much divergence 
of opinion— that congress proposed to loan to this World's Colum- 
bian Exposition a certain sum of money for the payment of certain 
expenses of tliis exposition, and required a bond from the local cor- 
poration for Ihe return of that money within a specifled time, and 
it provided tliat no portion of that appropriation should be avail- 
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able until that bond was given, and it also provided that a sîmilar 
sum should be retained from the appropriation or gift of |2,500,000 
until the exposition company should bave furnished full and adé- 
quate security for the return of the money. It is verj' diffîcult to 
construe that act upon its terms, and I do not — I cannot — agrée 
with my Brother WOODS that, upon declining to give that bond, 
the World's Columbian Exposition would be entitled to draw from 
the treasury of the United States the sum retained. As I construe 
the act, congress proposed to loan to the exposition this sum of 
money upon condition of receiving a bond as security for its re- 
turn. It considered itself bound in honor — the honor of the na- 
tion pledged to the governments of the world — for the appropriate 
conduct with respect to exhibitors of foreign nations in regard 
to the awards of diplomas and of medals, and in regard to a jury 
of awards that should be impartial and that should justly détermine 
between the exhibits of citizens of this land and citizens of other 
lands. Its national honor was involved, and it has claimed the 
right to retain from the gift, wliich it had before granted, such a 
sum of money as should cover the expansés of that award, directing 
that money to the pavanent of those expenses if the local directors 
should fail to pay those expenses; and I think with Attorney Gen- 
eral Olney that the meaning of that act is that when that bond 
was given the money should be granted to the exposition company 
for the purpose indicated, and that, failing the giving of such bond, 
the government reserved a sum sufflcient in its judgment to pay 
those expenses for which it was in honor bound, with respect, not 
to the local corporation, but to the peoples who, by virtue of the 
proclamation of the président of the United States, had been in- 
vited to participate in this exposition. Then, if this exposition 
company — this local corporation — was not bound to pay the ex- 
penses of the jury of awards, if that was an expense which de- 
volved upon the government and should be borne by the govern- 
ment, beyond any question the complainant has no standing 
in a court of equity, however much it may hâve a right to enforce 
the provision with respect to closing upon Sunday, because the 
government no less than an individual must corne into a court of 
equity with clean hands. I think the whole case hinges just on 
this question: whether those expenses were expenses which the 
local corporation were legally bound to pay, or whether they were 
such expenses as the United States government should pay. And 
my construction of the act has led me to the conclusion that ail 
that the government lias done by législation has been to make cer- 
tain gifts of money to this local corporation, and in aid of this en- 
terprise; that it has bound itself no further, and that ail légal 
liability for the payment of the expenses of that exposition, out- 
side of the question of the amount which the government has ap- 
propriated, are imposed upon and are the debts of the local cor- 
poration, and not of the United States government; and that, there- 
fore, the government only did what it had a right to do in the 
préservation and protection of the national honor, and of the char- 
acter which it had bestowed on this exposition. 

There is this to be said on the question of equity, — though it does 
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not eut much of a figure in the disposition of the case, — and that 
is, that this local corporation had accepted part of this gift of 
souvenir coins after ttie législation of 1893, granting to it this sum 
of fire hundred and odd thousand dollars, and retaining a like 
amount from the appropriation of 1892. It is said that the World'a 
Columbian Exposition has tendered this sum hack. I need hardly 
spend time in commenting on that. A promise to pay back is 
not a tender; a promise to pay the government $2,500,000 after 
ail the expenses and liabilities of the exposition corporation are 
paid is not a tender back of $2,500,000 to the government. There 
is but one way to tender, and that is to tender, not to promise. 

I also agrée with my Brother WOODS on the proposition that this 
resolution to open the gâtes on the first day of the week was not 
legally passed. I think that when it has been provided by the 
original act under which the corporation has proceeded that its 
rules with respect to the government of the ground should hâve the 
sanction of a majority of the board of commissioners it cannot 
change the rules approved or modifled by the commissioners the 
moment the backs of the commissioners are turned, and wait for 
a further modification by those commissioners. That might render 
aU rules inoperative and nugatory. When once the rule had been 
sanctioned and adopted by the commissioners, it required a like 
solemnity for modification or repeal; and I am of the opinion that 
the resolution which was passed did not receive the sanction of the 
majority of the commissioners, and is inoperative. 

I need only add with référence to the action of the state court, 
which is pressed upon our attention, and which we are urged, 
through motives of comity, to follow, that the government of the 
United States was not before that court; and while for one I fuUy 
recognize the right and jurisdiction of a state court over a subject 
properly before it, when it has jurisdiction of the parties and the 
subject-matter, there can exist at this day no sort of question that 
the United States of America has the right to use the courts of 
its own jurisdiction for the détermination of its rights, and that 
a state court cannot by any proceeding between private parties 
undertake to adjudicate upon those rights, or by its injunction 
nuUify the rights of the government of the United States. 

I am therefore of the opinion, upon the grounds which I hâve 
stated, that this injunction prayed for should issue. 

GEOSSCUP, District Judge, (dissenting.) I concur with my 
Brother JENKIÎs'S that the purposes for which the government was 
given a voice in the sélection of the site, in determining the size 
and character of the buildings, and in modifying such rules and 
régulations respecting the grounds as the local corporation might 
adopt, was to protect the honor of the United States; and I hold 
with him, too, that the exposition is to be national; that it is 
under the auspices of the United States, both as a government 
and as a people. 

But this alone throws little light on the cortroversy, for the 
national character of the eiiterpi-ise is iiot dépendent upon ita 
being exclusively governmental. It is in the nature of American 
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thought and purpose that a commemorative national enterprise 
sKould be undertaken and carried on directly by the people, with. 
the aid and sanction of the govemment, it is true, but not as a 
governmental worlî. Such was tlie légal view taken of the ex- 
hibition at Philadelphia by the suprême court, an exhibition com- 
memorative of the beginning of national history, and therefore a 
peculiarly national enterprise. 

The act of congress of April 25, 1890, adopted the Illinois corpora- 
tion as an embodiment of the popular movement, and, in connec- 
tion therewith, made provision on the part of the government for 
the holding of the exposition. In that act the respective parts of 
the government and the Illinois corporation in the création and 
control of the exhibition were plainly marked. The government, 
through its commission, was to détermine the plan and scope of the 
exposition; allot space for and classify the exhibits; appoint judges, 
award premiums, and generally hâve charge of ail intercourse with 
exhibitors and the représentatives of foreign nations. To the 
Illinois corporation was left the duty of procuring and preparing 
a site, and the érection of such buildings as were necessary to suit- 
ably house the exhibits. Did congress thereby inteid to include 
the Illinois corporation as one of its own agencies, and thus create 
and control the exhibit as a government work under exclusive 
governmental dominion? Plainly not. There is no express term 
or reasonable implication to that effect. The inferences run the 
other way. A national commission is created, with prescribed pow- 
ers and duties, and put under a mandate to report from time to 
time to the government of the United States. If the corpora- 
tion created by Hlinois were a like agency, why should not like 
provisions extend to it? Why would there be no requirement 
for periodical or final reports? Why should there be no super- 
vision over its agents or finances? Why should there be an ex- 
press disclaimer of any liability for its debts or doings? Could 
any other principal repudiate, in advance, the doings and liabilities 
of an agent within the express scope of his powers? Could the 
government do so, and yet remain honorable and just? The propo- 
sition contended for involves the assumption of a relation between 
the government and the corporation, no élément of which is found 
in the language of the statute, and every élément of which is con- 
trarj' to the principles and safeguards of the law commonly con- 
trolling such relations. If this corporation is an agent, it is 
the flrst known instance in which an agent is bonnd to pay ail 
the debts of his principal; the first known instance in which the 
principal assumes ail the moral responsibility, and répudiâtes ail 
financial responsibility. In my opinion, the Illinois corporation 
and the government entered upon the work of this expiosition, not 
as principal and agent, but as coworkers, each independent of the 
other, within the scope of the part respectively undertaken by each, 
except as the défendant corporation was expressly made subject 
to the riglit of control or modification of the government. Witliiu 
the scope of thèse respective powers and duties each had domiiiiun, 
and the dominion of neither was as agent for the other. It there- 
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fore foUows that tlie goTemment had no right, derived from 
doininion or possession, to control the closing of the gâtes. Its 
rights in that respect, if any, are found in some contract, or some 
condition of a donation. 

I cannot find that either party was under légal obligation to the 
other or to the public to exceed the expenditure originally contem- 
plated. The right of the commission to détermine the plan and 
scope of the exposition does not include the power of enlarging, 
without its consent, the liability of the corporation. ïhe respousi- 
bility of the corporation may hâve been enlarged, and further lia- 
bility hâve been subsequently assumed; but such v?as, in légal 
contemplation, purely voluntary. It was because neither congress 
nor the corporation was willing that the exposition should faU 
short of its highest possibilities. The act of August, 1892, there- 
fore, must be regarded in the light of a supplemental arrangement 
between the govemment and the corporation. By that act it was 
provided that, in order to enable the corporation to complète the 
buildings ready for the opening in May, 1893, there should be 
coined and delivered to the corporation, upon certain certificates 
respecting the progress of the work, 5,000,000 half dollars bear- 
ing a spécial imprint, upon condition that the corporation would 
show sufficient assets to carry its portion of the undertaking to a 
close, and on the further condition that it would close the exposition 
Sundays. It is immaterial whether this act, and its acceptance by 
the corporation, constituted a contract, a donation, or a mère ap- 
propriation. In either view it contemplated that the corporation 
should perform two important conditions, namely, raise, ready for 
use on the buildings, $5,000,000, in addition to its original expendi- 
ture, and at the same time surrender one of its privilèges respect- 
ing the control of admissions for one-seventh of the time of the 
fair. Hère, then, are the three leading éléments of this contract, 
donation, or appropriation: The raising by the corporation, on 
the security of tbe gâte receipts, of |5,000,000 additional to that 
already realized; the surrender of the corporation's views on the 
question of Sunday opening,— a concession concededly important 
to its directory and stocldiolders; and placing at the disposai of 
the corxjoration by congress of the full quantum of 5,000,000 
specially designed half dollars, in time to enable their use, or 
that of their avails, in completing the buildings preparatory to 
the inauguration of the exposition on the Ist of May, 1893. 

The corporation accepted the proposai, issued and sold its bonds 
on the pledge of the gâte receipts, and passed a rule opening the 
gâtes only on six days of the week. It thus complied with ail the 
conditions of the act. I cannot bring my mind to see that the 
mère acceptance of this proposai by the corporation released the 
govemment from its obligation to completely fulflU the terms de- 
flning the promises of the govemment. Certainly no such law or 
logic would be applied to the contract or donation of an individual. 
The formai act of acceptance may hâve had the effect of prcîvent- 
ing the coriioration from rightfully retiring from the arrangement 
as long as the govemment was engaged in fulfllling its promise; 
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but wliat court was ever told, until tMs case was argued, that an 
acceptance by a donee, not of the actual funds of the donation, but 
only of the promise of the donor, foreclosed any inquiry as to 
whether those promises were redeemed. The acceptance of thé 
condition of a contract or gift implies that the tenns of the con- 
tract or gift will be fully performed, and is, therefore, not beyond 
recall on équitable terms, when it is found that the contract or 
donation will not be duly performed by the party who is charged 
with its performance. 

The next inquiry, therefore, is, did the govemraent fulfill the 
terms of its contract or donation? In Mareh, 1893, within two 
months of the opening of the fair, it passed an act, the eflfect of 
which was to seize upon more than 1,140,000 of thèse coins, with- 
out the consent of the corporation, and with the view of holding 
them until the close of the exposition, and then holding them per- 
manently, unless the corporation gave security to pay the expenses 
of the juries of award. I can put no other construction on this act. 
It is the construction of the law ofîicers of the government, the 
soliciter gênerai, and approved by the attomey gênerai. The in- 
sistence that congress only intended this act to invite the corpora- 
tion to accept its proposition for a loan, but in case it was de- 
clined, meant that the secretary of the treasury should deliver the 
coins, as if the act had not been passed, attributes to congress 
siniply a puérile purpose. 

This rai ses the question, then, whether the corporation was under 
any obligation to pay the expenses of the juries of awards. If it 
was, the seizure of the coins only postponed their delivery from some 
period jjrevious to May until October, and might be regarded as an 
unsubstantial breach of the contract or donation; but if the cor- 
jX)ration was under no obligation to pay that expense, then the act 
was a direct and unjustifiable diversion of 1,140,000 of thèse coins. 

The second section of the act of 1890 provides that the govern- 
mental agency — the commission — ^was to allot space for and class- 
ify the exhibits, appoint the judges and examiners, award premiums, 
and appoint lady managers. Section 18 carries an appropriation 
for the expenditures of the government, including the expenses of 
the commission. Section 15 expi-essly announces in advance that 
the United States will not be liable for the doings, proceedings, 
contracts, or expenditures of the corporation, or any of its ofScers 
or employés. It seems to me that thèse sections, read together, 
évince the purpose of congress to be responsible for the doings and 
the expenses of the commission, within the scope of their duties, 
aïid that those include the expenses of the lawful appointées and 
agents of the commission, as fully as its other expenses. Can the 
commission perform its presci'ibed duties without incurring the 
expenses of the judges and the examiners any more than it can 
classify exhibits witliout the expense of the necessary books and 
papers, or award a premium without the expense of striking or pre- 
paring some medal or token of preferment? Thèse expenses ai'e 
incidental to the rights retained. To exclude them would be to 
exclude the commission, for congress did not intend to call together 
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this body of men, and tlien f ail to equip them with the means that 
were essential to their duties. 

But it is said in the argument that the act limits the liability 
of the United States to $1,500,000, and that that suin has been 
already exceeded. That proviso is doubtless a mandate upon the 
commission and its agents and ofacers, in the matters enumerated, 
as well as upon the board appointed to prépare the government 
exhibit, and the secretary of the treasury, who is by sections 16 
and 17 authorized to construct a life-saving station, and suitable 
buildings wherein to exhibit the governmental articles. But does 
such mandate carry with it, logically or t'airly, the resuit that, if 
thèse officers should hâve exceeded the limit, the corporation should 
thereby be made liable for the excess or default. If so, what would 
prevent the secretary of the treasury from exhausting the entire 
amount on his several undertaldngs, and then casting upon the 
corporation the entire expenditures of the commission, including 
the salaries of its members, and the paper, even, on which its re- 
ports to the président are made out? I cannot believe that the 
congress meant that the disobedience of its own agents should be 
charged against the corporation whom they were to assist and 
watch. My conclusion, therefore, is that the act of March 3, 1893, 
was an unjustiflable withholding of the 1,140,000 souvenir coins, 
and that the corporation was thereafter under no légal or équitable 
compulsion to carry out the conditions of the contract, donation, or 
appropriation provided it in turn offered to do equity. 

The olïer of the corporation is to return to the government the 
légal tender value of thèse coins after it has discharged its pledge 
to the holders of the bonds issued upon the faith of the appropria- 
tion. Now, what better could the corporation honorably do? The 
payment to the government out of the flrst proceeda of the exposi- 
tion (and its only assets are its gâte receipts) would break faith with 
thèse loaners of the last $5,000,000. They knew when they parted 
with their money that the govenunent appropriation was made, 
but were told by the act itself that no obligation for a repayment 
to the government was thereby created. Indeed, the government 
has broken faith with them as weU as with the corporation, for the 
withholding of the coins endangered the opening of the fair on 
time, and thereby lessened their security, I cannot see how a 
court of equity could order the postponement or impairment of this 
pledge, and especially would it not in favor of a party who has dis- 
turbed the status quo by a breach of faith. 

But is the corporation prevented from recalling a privilège sur- 
rendered simply because the intervening equities of third parties 
put out of its reach the possibility of the immédiate return of the 
money to the government? I answer afflrmatively if the party 
having the right to reclaim the money has no oflending connection 
with the situation, but certainly not if the situation is due to ita 
unjustiflable conduct. 

But it is urged that the taldng of thèse coins by the corporation, 
after the passage of the act, but before its officiai interprétation 
by the secretary of the treasury, amounts to a waiver of the breach 
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of congress. I am not prepared to deny this if the party entitled 
to the enforcement of the condition were not at fault. The situa- 
tion hère, however, is pecnliar. The act was ambiguous; so am- 
biguous that it required a construction of the law oflficers of the 
government; so ambiguous that of the three judges sitting tliere is 
a différence of opinion between them respecting its eiïect. Is the 
local corporation to be held to hâve known precisely what that act 
ineant, when this court is divided as to what its meaning is? It is 
tnie that when congress enacts a law of the land the presumption is 
that ail persons linow what the law means. That is a presumption 
founded upon the necessities of the enforcement of law. But that 
presumption does not extend to cases where the congress is not 
enacting a law for the land, but is simply dealing as a contracter 
or donor. When it deals as a contracter or donor its rights are 
no more than those of a private individual thus dealing, and until 
it spealvs plainly enough to be understood the party with whom it 
is dealing is not driven to the péril of correctly interpreting ita 
expressions. I do not thihk, therefore, that the corporation, when 
it aecepted the money under the ambiguous act of 1893, is to be held 
to hâve fairly elected to accept the condition, notwithstanding its 
breach by congress. It did not know at that time but what the 
secretary of the treasury would put upon it the interprétation that 
my Brotlier WOODS has, and upon its refusai to give the bond would 
pay over the coins in time for the opening of the exposition. The 
corporation, until it understood the attitude of congress, was in no 
situation to make an élection, and especially in no situation in 
which an élection could be forced upon it I think, however, that, 
no matter what view is to be taken of the duties of the corporation 
in that respect, the government is in no position to ask for such 
waiver. A waiver is an équitable estoppel in favor of one who 
would be otherwise injured. It cannot be enforced in equity in 
favor of the party who had broken his part of the promise, or had 
brouglit about the changed situation. Such a party comes into 
this court in no proper light to plead an équitable estoppel. 

I do not agrée with my brothers, either, that the directors of the 
corporation had no power to change this rule after this breach of 
the donation by congress. They passed the rule originally in con- 
formity with the condition annexed to that act. \Mien that act 
was violated by congress by the diverting of a portion of the coins, 
the situation was changed. The privilège of controUing the grounds 
recurred to it as if the act had never been passed, and it cannot 
be precluded from its right to reassume the privilège by a simple 
parliamentary rule or by-Iaw. To construe the law otherwise 
would be to sacrifice the substance of justice to the mère shadow 
of form. I therefore disagree with. my brothers in the conclusion 
which they hâve reached. 
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WORLD'S COLUMBIAN EXPOSITION et al. V. UNITED STATES. 

(Circuit Court of Appeals, Seventb. Circuit. July 2G, 1893.) 
No. 115. 

1. Appbal—Juhisdicïion— Circuit Court of Appeai.s. 

Wlxei-e, in a suit for injunction, tlie power of the circuit court to déter- 
mine the case is not denied, Imt it is contendod hy tlae défendant that ttie 
complainant lias not made out a case properly cognizable in a court of 
equity, tlie jurisdiction of tlie circuit court is not in issue, wltliiu tlie mean- 
ing of tlie statute deiining the jurisdiction of the Unitfxi States circuit 
courts of appeals. 

2. SaMK— CONSTITUTIONALITY OP StATUTE. 

Wliere the ground of the décision of the circuit court has no référence 
to the construction or application of the constitution or to the validity of 
any acts of congress, the jurisdiction of the circuit court of appeals to re- 
view such décision on appeal Is not defeated by the fact that the constltu- 
tlonality of certain acts of congress might hâve been chaUeuged by the 
defeated party. 
8. Injunction— Rkmedy at Law— World's Columijian Exposition. 

In a bill by the United States against the World's Columbian Exposi- 
tion to restrain the latter, an Illinois corporation, from opening the ex- 
position on Sundays, it was shown that congress had approprlated $2,500,- 
000 for the exposition on condition that the exposition should be closed on 
Sundays; tliat a large part of the appropriation had been paid, and that 
the corporation had opened the gâtes on Sundays; but it was not shown 
that the corporation was insolvent, or that the part of the appropriation 
paid might not be recovered by action at law. Held, that an Injunction 
should not be granted, since there was no showing of irréparable injury 
or of inadéquate remedy at law. 50 Fed. Rcp. G30, reversed. 

4. World's Columbian Exposition — Charitable Trust. 

Sîiid appropriation, being niade for the bencflt of the local corporation, 
did not constitute a charitable trust, altliough in niding the corporation a 
great public enterprise was aided. 56 Fed. Rep. 030, reversed. 

6. Same— Construction op Statute — Possession— Acîekcy—C::okforations. 

Under the act of April 25, 1890, wliich gave govemmental sanction to 
the exposition, but wliich doclared tliat the United States should not In 
any manner or under any circumstances be linble for any acts of the local 
corporation, and left the exposition to be managal, the expenses borne, 
and the income received by the local coi-poratiou, tlie possession of the 
exposition grounds by the local corporation is not the possession of the 
United States, since the corporation is not the agent of the government. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. Eeversed. 
Statement by FULLER, Circuit Justice: 

This was a bUl In equity, filed May 27, 1893, by the United States against 
the World's Columbian Exposition, a corporation organized and exisllng under 
and by vlrtue of the laws of the state of Illinois; H. N. HIginbotham, the 
président of that corporation; D. H. Burnham, director of works, and D. H, 
Eiirnham, lieutenant and cliief offlcer of the Columbian Guards; Eduiund Rice, 
ccîjjinander of the Columbian Guards; George R. Davis, director gênerai of 
the said World's Columbian Exposition, and Horace Tucker, superintendent 
of admissions,— alleging that on April 25, 1890, the congress of the Unit(;d 
States had under considération the propriety of holding at some place within 
the United States a célébration commemorative of the 400th anniversary of 
tlie discovery of America by Christ opher Cohimbus, to be n;itional and inter- 
national in its character, and to be pnrticipnted in by not only the peoplo of 
the United States and the western continent, but by the nations of the civilized 
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world, and "that sald célébration should be fostcred, encouraged, and con- 
trolled by tlie United States, and to that end should be sanctloned by the 
United States in their sovereign capacity, acting through the congress of the 
United States." That varions .cities of the United States urged upon the 
congress the location thereln of the célébration, and proposed to provide 
moncy for the érection of suitable buildings, and a sultable site or grounds 
therefor, which, upon completion, would be turned ovcr to the United States, 
or to their lawfully constituted représentatives, "to hâve and hold for 
the uses and purposes aforesaid," and that among thcm the city of Chicago 
applied to the congi-ess, and proposed to fumish the site and money for 
the buildings, and thereupon "to dedioate the same to the uses aforesaid, 
and deliver the possession and control thereof to the United States, or their 
lawfully constituted représentatives, to be used for the purposes aforesaid." 

Complainants further representod that the congress, In considération of the 
premises, on April 25, 1890, passed a certain act, which was set forth in 
full; and it was averred that the commissloners provided for in the act were 
duly appointed and the commission duly organized, and that large sums of 
money were appropriated by the congress "for* the purpose of establisMng, 
supporting, and governing the said exposition, through the sald commission, 
in the manner contemplated by the said act." The bUl then set up the or- 
ganisation of the défendant corporation under the la.ws of Illinois, its tender 
of a site and plans and spécifications for the buildings, and its providing ten 
million dollars for the work, the acceptance by the govemment of the site 
and the plans and spécifications, and the proclamation of the président as to 
the time and place of holding the exposition, and invitlng foreign nations 
to take part thereln. That the défendant corporation erected the buildings 
for the purposes of the exposition, and the United States and foreign nations 
;ind the several states erected a large number of buildings for the accommo- 
<lation of their respective exhlbits. That afterwards, and on October 12, 1892, 
the commission provided for the dedication of the buildings, "and the said 
corporation then and there tumed over to and delivered Into the possession 
and control of the said commission, for the United States, the said site and 
the buildings thereon to be used by the said commission for the purposes of 
sald exposition." That on August 5, 1892, "for the purpose of aiding in de- 
fraying tjie cost of completing the worlï of jjreparation for inaugurating the 
said exposition," congress passed an act (given in substance) providing for the 
coinage of and payment to the défendant corporation of 5,000,000 Columblau 
half dollars upon estimâtes of "vouchers for labor done, materials furnished, 
and services performed in prosecuting the work of preparing said exposition 
for opening," etc.; the acceptance by the corporation of "the appropriations 
provided for in said act;" the adoption of a i-ule or regidation by the corpora- 
tion and the commission for keeping the gâtes closod on Sunday, which rule, 
it was charged, could not be changed or abrogated; the delivery to the cor- 
poration of 3,858,240 of the coins. In respect of which It was alleged by amend- 
ment that 600,000 were received by the défendant corporation Mardi 20, and 
.'j00,2i0 April 20, 189", "with full knowlctlge on the part of the said corpora- 
tion at the time of receiving the snrae as above set forth of the passage of 
the act of congress of Mareh 3, 1803." 

It was further averred that the défendant corporation and the other défend- 
ants design ed and intond od to open the exposition and its gâtes on Sunday; 
that the board of directors had adopted a resolution to that effect; and that 
thls would be done unless the défendants were restrained therefrom by order 
of court. The bill then proceeded: 

"Your orators further aver that the said World's Columbian Exposition, cor- 
poration as aforesaid, and the said Harlow N. Higinbotham, D. H. Burnham, 
Col. Edmund Rice, George R. Davis, and Horace Tucker, are conspiring and 
confederating together, and are assuming to be lu possession and control of the 
said expo.sition and grounds, and hâve usurped and are attemptlng to usurp 
an unlawful authority over the same, and assume to hâve the right to open 
and control the said gâtes and sald grounds for Uie admission of the public 
thereto on the first day of the week, commonly called Sunday. during tlie 
continuance of the said expo.sition; and that, by reason of such unlawful claùn 
•and assumption, Ihey claiui an authority to open said gâtes and grounds to tho 
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public on the first day of the week, commonly called Siinday, by vlrtue of 
the sald résolution and rule so passfxi by the board of directors of tha 
said corporation as aforesaid, notwitlistanding the tact tliat tlie said uu- 
lawful assumption, and the attempt and purpose as aforesaid, to open the 
said groxmds and exposition on Sunday, are in direct contravention of the 
terms of the said act of congress, and notwithstandinf,' that the said contem- 
plated acts in opening the said gâtes as aforesaid are and will be, as your 
orators aver, of great injury and a grievous préjudice to the common public 
good and to the welfare of the people of the United States." 

In considération wheroof complainants prayed that the défendants niight 
be enjoined from carrying out the last-mentioiuHi rule and régulation of the 
corporation in that regard, and from opening the exposition and the grounds 
and gâtes thereof on Sunday, and be commanded to close the exposition and 
grounds and gâtes on that day. 

ïhe défendant coi-poration answered, admitting Its incorporation under the 
laws of Illinois, and the passlng of the act of congress of April 25, 1890, and 
averred that the gênerai assembly of the state of Illinois passed an act in re- 
lation to the World's Columbian Exposition, August 5, 1890, which, aiuong other 
things, authorized the South l'ark Oommissioners to allow the use of the park 
under their control for the purposes of sald exposition upcm sueh terms and 
conditions as might be agreed upon between the said park commissioners and 
the autiiorities having the management of said exposition; that on September 
19, 1890, the South Park Commissioners passed an ordinance, (which was 
glven in fuU,) granting to the défendant corporation the légal right to enter 
\ipon and occupy Jackson Park and Midway riaisance for the ijurposes of the 
exposition under certain oovenauts and restrictions; that after the acceptance 
of said ordinance said défendant tendered to said World's Columbian Commis- 
sion said Jackson Park and Midway Plaisance as a site for sald exposition, 
which sald site was duly aceepted, and thereupon the sald commission flxed 
and determined the plan and soope of the exposition, as was their duty and 
right to do, and the défendant thereafter submitted plans and spécifications of 
certain buildings to be erected on said site, and at Its expense, for the purpose 
of Installing such articles as might be ofCered for exhitàtion; that the plans 
and spécifications so submitted embraced only the buildings in which exhibits 
were to be installed, and did not include any otlier buildings whatevcr that 
hâve since been erected in Jackson Park and Midway Plaisance; that the de- 
fendant had constnicted ail the buildings in accordance with said plans and 
spécifications, at an aggregate cost, including the préparation of the site, of 
about flfteen millions of dollars; that there were about six hundrod and fifty 
acres of ground, included In Jackson Park and Midway Plaisance, about one 
hundred and fifty acres of which were occupied by the buildings called for 
by the plans and spécifications hereinbefore referred to; that the balance of 
said Jackson Park and Midway Plaisance was substantially ail occupied by 
buildings constnicted by forelgn governments, and by legally constituted au- 
thorities of the several states and territories of the United States, and by a 
large number of corporations and individuals, under lenses, privilèges, and 
grants from this défendant. Défendant, further answering, said that under 
the act of congress of April 2.5, 1800, it had fiiH .authority to make i-ulcs and 
régulations governing rates of entrances, admission fées, etc., without any re- 
striction whatever as to the hours or days when said exposition should be 
open to the public; nor was there any restriction whatever Imposed upon 
said défendant by the laws of the state of Illinois or by the ordinance of the 
South Park Commissioners relative thereto. 

'l'he answer further averred that prier to August 5, 1892, the défendant 
corporation had expended in the construction of tlie buildhigs about the sum 
of .$8,000,000, and was liable on coutracts for the construction of the same 
in the further sum of .$2,000,000, amounting in tlie aggregate to .$10,000,000, 
being the full amount required by the act of congress to be expended by the 
défendant in the consti-uction of said buildings; and it was also averred that 
the plan and scope of the exposition by tlie terms of the act were within the 
exclusive .lurisdiciion of the World's Columbian Comnfission, and that the 
scope and plan adopted by the commissi(m involved an expenditure of at 
least $.5,000,000 in excess of the sum of $10,000,000 promised and pledged by 
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this défendant. Tliat the défendant made proper report t» congress of its ex- 
peiiditures and obligations Ihus made and assumed by the défendant, and 
ihat tliat report made proper request to congress that it should provide the 
necessary means for the completion of the buildings and tlic préparation 
of the exposition in accordance witli the scope and plans of the commission. 
Thereupon congress passed the act of August 5, 1892, (set forth at large.) 
which was accepted by the défendant, and the défendant furnished the sec- 
retary of the troiisury satlsfactory évidence that it had expendod the sum of 
$10,000,000, as required by the act of April, ISOO, and also with a satlsfactory 
gnaranty that any further sum necessary to complète the work of the ex- 
position for the opening thereof would be provided by the défendant; and 
submitted to the secretary of the treasuiy a statement of its assets and re- 
sources, vs'hich included as a paît of the resources of the défendant said sum 
of $2,500,000 in souvenir coins, together with au estimated premium thereon 
of more than $1,000,000; and assured the secretary of the treasury that it 
wovUd maintain and pay ail the expenses, costs, and charges of the great 
departments organized for the conduct of the work of the exposition. 

The answer further alleged that for the pui-pose of providing the necessary 
means for the completion of the work it Increased the subscription to its 
capital stock $1,000,000, and executed its debenture bonds to the aggregate 
amount of $5,000,000, which bonds were made a first équitable lien upon the 
net receipts of the coi-poration accniing after May 1, 1S93; and that by rea- 
son of the appropriation and the promise upon the part of the government 
to deliver to the défendant 5,000,000 of souvenir coins, as the same should be 
received from the mints, the défendant was enabled to negotiate and sell its 
debenture bonds, amounting to $5,000,000, which sum was covered into the 
treasury of the défendant, and that out of the pi-oceeds of thèse bonds the 
sum of $2,500,000 in addition to the sum of $10,000,000 was expended in the 
construction of the buildings, and the receipted vouchers tlierefor were filed 
mth the secretary of the treasury j^rior to the delivery of any of the coins, as 
required by the act of August 5, 1892. 

Défendant also alleged that the secretary commenced transmltting to the 
défendant the souvenir half dollars. That 3,858,240 of tlicm were delivered, 
and 1,141,760 were retained under an act of congress of March 3, 1893, as 
next theremafter stated; and in answer to the amendaient in respect to the 
receipt of 600,000 coins March 20, and 500,240 April 13, 1893, admitted ttie 
recelpt thereof, but denied that the défendant had fuUknowledge of the passage 
of the act of congress of March 3, 1893, or any knowledge save and except 
such knowledge as might be derived from the publication of said act, and that 
the défendant, not being fuUy informed of the construction tliat would be put 
upon the act by the secretary of the treasury, either in the latter part of 
March or early In April, by its proper offlcer, communicated with the sec- 
retary of the treasury, requesting a constraction of the act, and to be ad- 
vised of the contemplated action of the secretary in pursuance thereof. That 
an answer to thls coiïimunlcatlon and definite directions were not given until 
April 27, 1893, when the acting secretary of the treasury addrcssed to tlie 
corporation a letter of reply, which was received by due course of mail, 
and in which a copy of the opinion of the attomey gênerai was inclosed, 
wherefrom it appeared that, In pursuance of the opinion of the latter, the sec- 
retary withheld and declined to deUver tlie sum of $370,880 in souvenir coins 
to the défendant. 

The answer further averred that section 6 of the act of April 25, 1890, 
directs the natioiial commission to appoint judges and examlners for tlie 
exposition to award premiums, and th.it said commission, for the pur- 
pose of executing the will of congress in this respect, appointed a com- 
mittee on awards, with jurisdiction over ail of said matters; that the es- 
timated cost and expenses of said Jury of awards was $570,880, and that 
thereupon said commission requested congress to make an appropriation for 
said amount, which was done by act of March 3, 1893; that after the pas- 
sage of said act "the secretary of the treasury, clalrning to act under authority 
of said law, has refused, and still refuses, to pay to this défendant the said 
sum of $570,880, and still withholds from said appropriation of two and one- 
ihalf million of dollars said sum first mcntioned, for the purpose of reimburs- 
V.56F.I10.9— 42 
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ing the goTernment for Its appropriations to meet the cost of sald juvy of 
awards." 

ïhe adoption of a new rule permitting the opening of tlie exposition and 
grounds on Sunday was admitted, and it was cliarged tliat by reason of tlie 
witliliolding of the svim of $570,880 by the secretai-y of tlie troasury the de- 
fendant was absolved and relieved from any obligations resulting from its 
acceptance of the act of August 5, 1892, and had the lawful right and power 
to adopt and enforce the raie last referred to. It was further said "that, if 
the true intent and meaning of congress, as expressed in said act of August 
5, 1802, was to prohibit and restrain the pubUc from their entrance upon and 
enjoyment of tlie grounds and appurtenances of Jackson Park and Midway 
Plaisance not occupied by buildings erectcd for the purpose of installation of 
exhibits at said exposition, or of the entire exposition, on tlie first day of 
the week, commonly called Simday, then the sald défendant avers and charges 
that said act of congress is an unlawful restriction upon the rights and priv- 
ilèges of the public, is eontrary to the laws and constitution of the state of 
Illinois, and répugnant to the constitution of the United States, and is, there- 
fore, whoUy void." 

Défendant denied that It had delivered possession and control of the 
grounds selected as a site for the exposition to the United States, as charged 
in the bill, but, on the eontrary, "charges the fact to be that the sald com- 
plainant has never assumed the control of said exposition, but, on the eon- 
trary, bas refused such control, and refused to become responsible for the 
cost of the préparation and the cost of administration of said exposition." 

It was admitted that on the 12th of October, 1892, dedication cérémonies 
were provided for, but "the défendant dénies that it then and there, or at 
any other time, delivered Into the possession and control of the said com- 
mission of the United States the said site and the buildings thereof, to be 
used by the said commission for the purposes of said exposition, as charged 
in said bill of complaint." 

Défendant admitted the passage of the rule providing for the closing of the 
exposition on Simday, and charged that that nde was subsequently modified 
and changed by the board of directors, so as to provide for keeplng the same 
open, and, as modified, was certlfled to the World's Oolumbian Commission, 
which refused to modify or aménd the rule as so modified, which, as so 
modified, remained in full force and eft'ect The answer further averred 
that the défendant. In reporting, adopting, and certifying its rules to the 
World's Columbian Commission, reserved the right to change, alter, or amend 
the same, and that the right to so amend was conceded and adopted by sald 
commission. The défendant admitted that It intended, and still intends, to 
open the exposition for the admission of the public on Sunday; but denied 
that the défendant was conspiring or confederating with others, and denied 
that it wrongfully assumed to be in possession and control of the exposition 
and the grounds; and denied that Its purpose and Intention to open the 
grovmds and exposition on Sunday were In contravention of the terms of any 
act of congress, or that the opening of the exposition on Sunday would be "oic 
great Injury or grievous préjudice to the common public good and welfare 
of the people of the United States;" but, on the eontrary, the défendant be- 
lieved, and, so belleving, charged the fact to be, that any action of the défend- 
ant and of the commission excludlng the public from tlae exposition on Sun- 
day or any other day of the week would be a great wrong and grievous injury 
to the public, and would thereby defeat in a great measure the purpose and 
object of the exposition. 

The answer also set forth certain proceedings commenced against It In 
tie state court on May 13th, and the order therein ent«red by that court 
on the 29th of May; and in conclusion the défendant prayed the same ben- 
eflt as if it had demurred to the bill for want of equity. Certain exhibits 
and aifidavits aecompanled the bill and answer. 

The other défendants answered, disclaiming any interest in the controversy. 

The foUowing is a sufiicient résume of the matters appearing on the hear- 
ing: 

April 9, 1890, upon an application made August 14, 1889, imder an act of 
the gênerai assembly of Illinois eutitled "An act conceming corporations," 
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and the acts amendatory thereof, the principal défendant was duly incor- 
porated for the objeot of the "holding of an International Exposition or 
World's Fair in the city of Chicago and state of Illinois, to commemorate on 
its 400th anniversary the disoovery of America," under the name of the 
"World's Columbian Exposition of 1892," subsequently changed to the 
"World's Columbian Exposition," with a capital stock of $5,000,000, after- 
wards inoreased to ?10,000,000. On the 25th day of April, 1890, congress 
passed an act to provide for celebrating the éOOth anniversary of the dis- 
covery of America by Christopher Columbus, (2G Stat. 02,) as follows: 

"Whereas, it is fit and appropriate that the four hundredth armivei'sary of 
the discovery of America be commemoroted by an exliibition of the resources 
of the United States of America, thcir development, and of the progross of 
civiUzation in the New World; and, whereas, such an exhibition should be of 
a national and international character, so that uot only the people of our 
Union and this continent, but those of aU nations as well, can partieipate, 
and should therefore hâve the sanction of the congress of the United States: 
Therefore, be it enacted by the sonate and houso of représentatives of the 
United States of America in congress assembled, that an exhibition of arts. 
Industries, manufactures, and products of the soil, mine, and sea sliall be in- 
augura ted in the year eighteen hundrod and ninety-two, in the city of Chicago, 
in the state of Illinois, as hereinafter provided. 

"Sec. 2. That a commission, to consist of two commissioners from each state 
and territory of the United States and from the District of Columbia, and 
eight commissioners at large, is hereby constituted, to be designatcd as the 
'World's Columbian Commission.' " 

The third and fourth sections related to the appointment of the commis- 
sioners and alternate commissioners, and the organization of the commission. 

"Sec. 5. ïhat said commission be empowered in its discrétion to accept for 
the purposes of the World's Columbian Exposition such site as may be 
selectcd and ofCered and such plans and specilieations of buildings to be 
erected for such purpose, at the expense of and tendered by the corpora- 
tion organized under the laws of the state of Illinois, l^nown as the 'World's 
Columbian Exposition of Eighteen Hundrod and Nlnety-Two:' provided, that 
said site so tendered and the buildings proposed to be erected thereon, sliall 
be deemed by said commission adéquate to tlie purposes of said exposition: 
and provided, that said commission shall be satisfied 1h:it the said coii^oration 
has an actual bona flde and valid subscription to its capital stoclt, whioh wiU 
secure the payment of at least flve millions of dollars, of which not less than 
flve hundred thousand dollars shall hâve been paid in, and that the further 
sum of flve million dollars, making in ail ten million dollars, will be provided 
by said corporation In ample time for "its neodful use during the prosecu- 
tion of the work for the complète préparation for said exposlllon. 

"Sec. 6. That the said commission shall allot space for exhibitors, prépare a 
classification of exhibits, détermine the plan and scope of the exposition; and 
shaU appoint ail Judges and examiners for the exposition, .award ail premi- 
ums, if any, and generally hâve charge of ail intercourse witli the exhibitors 
and the représentatives of foreign nations. And said commission Is author- 
Ized and required to appoint a board of lady managers of such number, and 
to perform such duties as may be prescribed by said commission. Said board 
may appoint one or more members of ail committees authorized to award 
prizes for exhibits whlch may be produced in whole or in part by female 
labor. 

"Sec. 7. That after the plans for said exposition shall be prepared by said 
corporation, and approvod by said commission, the ruies and régulations of 
said corporation governlng rates for entrance and admission fées, or othorwise 
alïeoting the rights, privilèges or intorests of the exhibitors or of the publie, 
shall be fixed or established by said corporation, subject, however. to such 
modification, if any, as may be imposed by a majority of said commissioners." 

The eighth section related to a naval review in New York harbor. 

"Sec. 9. That said commission shall provide for the dedication of the 
buildings of the World's Columbian Exposition in said city of Chicago on the 
twelfth day of October, eighteen hundred and ninety-two, with appropriate 
cérémonies; and said exposition shaU be open to visitors not later than the 
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flrst day of May, eighteen hundred and nlnety-tliree, and shall be closed at 
sucli time as the commission may détermine, but not later than the thlrtleth 
day of October tliereafter. 

"Sec. 10. Tliat wlienever the président ol tlie United States sliall be noti- 
fied by the commission that provision has been made for grounds and build- 
ings for the uses herein provided for, and there has also been fllod with hlm 
by the said corporation known as 'The World's Exposition of Iiïiglitcen Hun- 
dred and Ninety-Two,' satisfactory proof that a sum not less than ton million 
dollars, to be used and expended for the purposes of the exposition herein au- 
thorlzed, has in fact been raiscd or provided for by subscription or other 
legally binding nieans, he shah be authorized, through the department of stiito, 
to malve proclamation of the same, settlng forth the time at which the expo- 
sition will open and close, and the place at which it will be held; and he 
shall communicate to the diplomatie représentatives of foroign nations copies 
of the same, togcther with such régulations as may be adopted by the com- 
mission, for publication in thelr respective countries, and he shall, in be- 
half of the govermucnt and people, invite foreign nations to take part in the 
said exposition and appoint représentatives thereto. 

"Sec. 11. ïhat ail articles wliich shall be imported from foreign coimtriea 
for the solo purpose of exliibition at said exposition, upon which there shall 
be a tarife or customs duty, shall be admitted free of payment of duty, cus- 
toms fées, or charges uader such régulations as the secretary of the treasury 
shall prescribe; but it shall be lawful at any time during the exhibition to 
sell for deUvery at the close of the exposition any goods or property im- 
ported for and actually on exliibition in the exposition buildings or on its 
grounds, subjeot to such régulations for the security of the revenue and for 
the collection of the import dutles as the secretary of the treasury shall pre- 
scribe: provided, that ail such articles when sold or withdrawn for consump- 
tlon in the United States shall be subject to the duty, if any, Imposed upon 
such articles by the revenue laws in force at the date of importation, and ail 
penalties prescribed by law shaU be applied and enforced against such ar- 
ticles, and against the persons who may be guilty of any illégal sale or wlth- 
drawal." 

The twclfth section appropriated $20,000 to be expended for purposes con- 
nected with the admission of foreign goods to the exposition. The thirteenth 
section made it the duty of the commission to malce report from time to time 
to the président of the progress of the work, and in a final report présent a 
fuU exhiblt of the resuit. The fourteenth section provided that the commis- 
sion should exist no longer than until January 1, 1898. 

"Sec. 15. That tlie United States shall not in any manner, nor nnder any 
circumstiinces, be Uable for any of th'e acts, dolngs, proeeedings or représenta- 
tions of the said corporation organized under the laws of the state of minois, 
its oflicers, agents, servants or employés, or any of them; or for the service, 
salaries, labor, or wagea of said offlcers, agents, servants, or employés, or 
any of them; or for any subscriptlons to the capital stock, or for any certifl- 
cates of stock, bonds, mortgagcs, or obligations of any klnd issued by said cor- 
poration, or for any debts, liabilities, or expenses of any kind whatever at- 
tendlng such corporation or accruing by reason oC the same." 

Section 16 treated of the government exhibit, and created a board to hâve 
charge thereof. 

Section 17 provided for the érection of a building for the government ex- 
hiblt, and that the cost sliould not exceed the sum of four hundred thousand 
dollars, of which one hundred thousand dollars was then appropriated. 

Section 18 appropriated two hundred thousand dollars for the purpose ot 
paying the expenses of transporbition, care, and custody, and the maintenance 
of the building or buildings, etc., and for the expenses of the commission cre- 
ated by the act, and concluded with this proviso: 'Trovided, that the United 
States ShaU not be liable, on account of the érection of buildings, expenses 
of the commission or any of its offlcers or employés, or on account of any 
expenses Incident to or growing out of said exposition, for a sum exceeding in 
the aggregate one million flve hundred thousand dollars." 

Section 19 referred to the expenses for transportation and subsistence of 
the commission and the compensation of its offlcers. 
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"Sec. 20. That nothing In thls act shall be so construed as to create any 
liability of the United Statea, direct or indirect, for any debt or obligation in- 
curred, nor for any claim for ald or pecuniary assistance from congress or 
the treasury of tlie United States In support or liquidation of any debts or 
obligations created by said commission in excess of appropriations made by 
congress therefor. 

"Sec. 21. That notliing in thls act shall be so construed as to override or 
interfère wlth the laws of any sbite, and ail contracte made In any state 
for the purposes of the exhibition shall be subject to the laws thereof. 

"Sec. 22. That no member of said commission, whether an offlcer or other- 
wlse, shall be personally liable for any debt or obligation which may be 
created or incurred by the said commission." 

On August 5, 1890, the gênerai assembly of the state of Illinois passed 
an act in relation to the "World's Columbian Exposition," (Laws 1890, 4,) 
which grantod "to the authoiities haviug the charge and management of said 
World's Columbian Exposition, for such term as may be necessary for the 
accomplisliment of the objects thereof, the iLse and enjoyment of any public 
grounds or parJi grounds and rights appurtenant thereto, the title to or con- 
trol over which may be vested in the city of Chicago, the coi'porate author- 
ities of the city of Cliiciigo consonting thereto, with the right and authority 
to improve the same for tlie purposes of the said World's Columbian Expo- 
sition m such manner as to the said authoritles shall seem necessary and ex- 
pédient," etc. 

The third section of this act was as follows: "Sec. 3. In case the site or 
sites for tlio holding of the said World's Columbian Exposition, as finally 
located and fixed by the authoritles in charge thereof, shall include the whole 
or any part of any public park which is, or may be, under the control and 
management of park commissioners, then and in that event it shall be com- 
pétent, and express authority for that purpose is hereby granted to the 
park commissioners having the control and management of such public park 
to allow the use of the same or any part thereof, for the purposes of said 
World's Columbian Exposition, upon such terms and conditions as may be 
agreed upon between the said park commissioners and the authoritles having 
tlie management of said exposition." The park commissioners were given 
power, upon a vote of the légal voters of the park district, to issue and sell 
interest-bearing bonds to an amount not exceeding flve hundred thousand dol- 
lars, the proceeds to be used and applied in improving the groimds under 
their control if selected for the use of the exposition. 

September 19, 1890, the South Park Commissioners passed and approved a 
certain ordinance "to allow the use of Jackson Park and the Midway Plais- 
ance for the purposes of the World's Columbian Exposition," whereby per- 
mission and authority were given to the "World's Columbian Exposition, a 
corporation, to use Jackson Park and the Midway Plaisance for the purposes 
of the World's Columbian Exposition, upon the terms and conditions herein- 
after set forth." This ordinance provided that the défendant corporation, 
after the acceptance of the ordinance and approval of tlie flrst bond to be 
given by tliat corporation, should "hâve the right to enter upon said promises, 
and take possession of such portions thereof as may be neces.sary in con- 
structing the buildings and making other préparations for such exposition;" 
tliat the défendant corporation should bave the right to inclose Jackson 
Park and the Midway Plaisance, or either of them, with a fence or wall, 
and to take ail necessary measures to prevent encroachment of persons and 
vehicles upon such portions of the park and plaisance as might be in actual 
use. It was further provided that on the Ist day of October, 1892, "the South 
Park Commissioners shall turn over to the said corporation, tlie World's 
Columbian Exposition, the entire possession, control, and management of 
Jackson Park and the Midway Plaisance, and thereafter until the Ist day of 
Jamiary, 1894, the said corporation, the World's Columbian Exposition, shall 
hâve the fuU control of the same for the purposes of the said exposition, and 
shall make ail rules and regulatious in regard to the outrance to said 
premises." 

The seventh section of this ordinance read thus: "Sec. 7. The use of said 
Jackson Park and Midway Plaisance is granted for the purposes of said ex- 
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position upon the further express condition, Ihat the sald park and plaisance 
shall be used during the periods above mentioned only for the puvpose of 
sald exposition and subject to the foregoing tenus and conditions, and also 
upon the further condition that tlie said parli and plaisance shall be sur- 
rendered to.the South Park Commissioners in as good a condition as thcy now 
are. An acceptance of this ordinance by tlie World's Oolumbiau Exposition 
shall constitute on its part an agreement to fully comply with ali the terms 
and conditions of tliis ordinance." 

The ordinance was duly accepted, and the flrst boud required given. There- 
after the site was tendered to the Columbian Commission, and accepted, 
and the commission fixed anâ determined tlie plan and scopo of Uie expo- 
sition. On Novimiber 24, 1800, the plans and spécifications of the grounds 
and buildings were adopted by the board of directors of the défendant corpo- 
ration, and tendered to the commissioners of the World's Columbian Commis- 
sion, in pursimuce of the proyisions of section 5 of the act of congress; 
îind it was agreed that any changes, modifications, or extensions that might 
be found necessary should be mado. witii the approval of the board of 
conférence and control of the commission and the committee of the directory 
on grounds and buildings. It appeared that the commission and tlie corpo- 
ration in November, 1890, agreed upon a committee of conférence to take 
conclusive action on matters of différence, and, on August 18, 1892, a council 
of administration, to exercise administrative jurisdiction for both bodies. 
July 31, 1800, by joint resolution of the 36th gênerai assembiy of Illinois, 
(Laws Kxtra Sess. 1890, p. 8,) an araendment to tlie constitution of the state 
of Illinois was proposed, adopted by a vote of tlie people November 4, 1800, 
and proclaimed November 29, 1890. Under this amendment the eorporate au- 
thorities of the city of Chicago were authorized to issue interest-bearing bonds 
of the city to an amount not exceediiig flve millions of dollars, the proceeds 
thereof to be paid to the treasurer of the exposition company, to be used and 
disbursed by him imder the direction and control of the directors in aid of 
the exposition to be held in the city of Chicago, in pursuanee of an act of 
congress of the United States. It was provided that tlie eorporate authoritie« 
should be repaid as large a proportionate amount of the aid given by them 
as should be repaid to the stockholders of the suœs subscribed and paid by 
them, and that the money so received should be used in r(>demption of the 
bonds issued. Bonds were issued, and the money received by the défendant 
corporation accordingly. ïlie scope and plans adopted by the commission 
made provision for fifteen gi-eat departments, and tlie défendant corporation 
proceeded to expend eight millions of dollars, and incur obligations to moro 
than two millions of dollars in addition, and reported the facts to congress, 
and that it would require an expendlture of over five millions more to com- 
plète the imdertaking In accoi-dance with the scope and plan of the national 
commission. 

On the 5th of August, 1892, (Stat. Ist Sess. 52d Cong. p. 389,) congress 
passed an act "to aid in carrying out" the act of April 25, 1890, which read: 

"That for the purpose of aiding in defraying the cost of completing in a 
suitable manner the work of préparation for inaugurating the AVorld's Colum- 
bian Exposition, authorized by the act of congress approved April twenty- 
fifth, Anno Domini eighteen hundred and ninety, to be held at the city of 
Chicago, In the state of Illinois, there shall be coined at tlie mints of the United 
States sUver half dollars of the légal weight and flneness, not to exceed five 
million pièces, to be known as the Columbian half dollar, struck in commémo- 
ration of the World's Ooliunbian Exposition, the devices and designs upon 
which shall be prescribed by the director of the mint, with the approval of 
the secretary of the treasury; and said silver coins shall be manufactured 
from uneurrent subsidiary silver coins now in the treasury, and ail provisions 
of law relative to the colnage, légal tender quality, and rédemption of the 
présent subsidiary silver coins shall be applicable to the coins issued under 
this act, and when so recoined, there Is hereby appropriated from the treas- 
ury the said flve millions of souvenir half dollare, and tiie secretary of the 
treasury is authorized to pay tlie same to the World's Columbian Exposition, 
upon estimâtes and vouchers certifled by the président of the World's Colum- 
bian Exposition, or lu his absence or inability to act, by the vice président. 
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and by tlie director gênerai of the AVorld's Columbian Commission, or In 
hla absence or inabillty to act, by the président thereof, and the secretary 
of the treasuiy, for labor done, materials furnished, and services performed 
in prosccuting said work of preparing said exposition for opening as provided 
by said act approved April twenty-tlfth, eighteen hundred and ninety; and 
ail such estimâtes and vouchers shall be mado in duplicate, one to be filed 
with the secretary of the treasury, the other to be retained by the World's 
Columbian Exposition: provided, however, that bcfore the secretary of tlie 
treasury shall pay to the World's Columbian Exposition any part of the said 
flve million silver coins, satisfactory évidence shall be fumlsliod him showing 
that the sum of at least ten million dollars bas been coUectod and disbursed 
aa required by said act: and provided, that the siiid World's Columbian Ex- 
position shall fumish a satisfactory guaranty to the secretary of the treasury 
that any further sum actually necessary to complète the work of said exposi- 
tion to the opening thereof has been or will be provided by said World's 
Columbian Exposition; but nothlng herein shall be so construed as to delay 
or postpone the préparation of the souvenir coins herelnbefore provided for. 
And there is hcreby appropriated, ont of any moneys in the treasury not other- 
wise appropriated, the sum of flfty tliousand dollars, or so much thereof 
as may be necessaiy, to relmburse the treasury for loss on the recoinage 
herein aiithorlzed. 

"Sec. 2. That the appropriation provided In section one of this act shall be 
upon condition that the said World's Columbian Exposition maintain and pay 
.ail the expenses, costs, and charges of the great departmeiits organized for 
the purijosa of conducting the work of the exposition, said expenses, costs, 
and charges to be paid out of the funds of the said World's Columbian Ex- 
position. 

"Sec. 3. That flfty thousand bronze medals and the necessary dies there- 
for with appropriate devices, emblems, and inscriptions commemorative of 
said exposition celebrating the four hundredth aimiversary of the discovery 
of America by Chrlstopher Columbus, shall be prepared under the supervision 
of the secretary of the treasury at a cost not to exceed sixty thousand dollars, 
and the bureau of engraving and prlnting, vinder the supervision of the 
secretiiry of the treasury, shall prépare plates and make tlierefrom flfty 
thousand velUim impressions for diplomas at a cost not to exceed foily-three 
thousand dollars. Said medals and diplomas shall be delivored to the World's 
Columbian Commission, to be awarded to exbibitors in accordance with the 
provisions of said act of congress approved April twonty-flfth, eighteen hun- 
dred and ninety, and there is hereby appropriated from any moneys in the 
treasury not otherwise appropriated, the sum of one hundred and three 
thousand dollars, or so much thereof as may be necessaiy to pay the ex- 
penditures authorized by this section; and authority may be granted by the 
secretary of the treasury to the holder of the medal properly awarded to him, 
to hâve duplicates thereof made at any of the mints of the United States 
from gold, or silver, or bronze, at the expense of the person desiring the 
sanie. 

"Sec. 4. That it is hereby declared that aU appropriations herein made for. 
or pertaining to, the World's Columbian Exposition are made upon the con- 
dition that the said exposition shall not be opened to the public on the flrst 
day of the week, commonly called Sunday; and if the said appropriations be 
aocepted by the corporation of the stnte of minois, known as the World's 
Columbian Exposition, upon that condition, it shaU be, and it is hereby, made 
the duty of the World's Columbian Commission, creatod by the act of con- 
gress of April twenty-flfth, eighteen hvmdred and ninety, to make such rules 
or modification of the rules of said corporation as shall require the closlng 
of the exposition on the said flrst day of the we(»k commonly called Sund<ay. 

"Sec. 5. That nothing contalned in this aot shaU be construed to supersede 
or in any manner alter or impair the force or validity of the provisions of 
section flfteen of the act of congress approved Anno Domlni AprU twenty- 
flfth, eighteen hundred and ninety." 

On the same date an act making appropriation for sundry civil expenses 
of the government for the fiscal year ending ,Tune 30, 1S93, was passed, ap- 
propriating $408,250 in and about the govemment exhibit; ¥230,000 for the 
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World's Columblan Commission, $110,000 thereof to be used by tlii' boaid of 
lady managers; and providing "tbat the government exhlbits at tlie Worlds 
Oolumbian Exposition sliall not be open to the public on Sunday." The second 
sectlou of this act was as foUows: "Sec. 2. And it is liereby deolared that ail 
appropriations herein made for, or pertainlng to, tlie World's Columblan Ex- 
position are made upon the condition that the sald exposition sball not be 
opened to the public on the first day of the week, commonly called Sunday; 
and If the said appropriations be accepted by the corporation of the state of 
Illinois, known as the World's Columblan Exposition, upon that condition, 
it shall be, aud is hereby, made the duty of the World's Columblan Com- 
mission, created by act of congresa of April twenty-lifth, eighteen hundred 
and nlnety, to make such rules or modification of the rules of sald corpora- 
tion as shall require the closing of the exposition ou the said first day of the 
"week, commonly called Sunday." 

October 25, 1892, rules were adopted by the corporation and the commission, 
and among them one providing that the gâtes shoidd be open from May Ist, 
to October 30th, every day of the week except Sunday, when the gâtes should 
be closed. By another rule the board of directors of the défendant corpora- 
tion reserved "the right to amend or add to thèse rules whenever It may be 
deemed necessary for the interest of the exposition." 

The exposition was dedicated October 21, 1892, and the buildings tendered 
for Its purposes. After the passage of the act of August 5, 1892, the défend- 
ant corporation issued flve million dollars In debenture bonds, secured on the 
property and revenues of the exposition, and agreed to create no debt or 
obligation in excess of the same. Of this amount $3,700,000 were sold at once, 
and $1,300,000 plaoed in the hands of the dlrector gênerai, December 9, 1892, 
as securlty for the complction of the buildipgs; and it was aUeged that thèse 
were subsequently disposed of. The défendant corporation expended more 
than sixteen millions in construction and préparation. The delivering of the 
souvenir coins was commenced December 27, 1892, and continued, from time 
to time, to April 13, 1893; and 3,858,240 coins were delivered,— 600,000 of them 
March 20, and 500,240 April 13, 1893. January 26, 1893, the président of the 
United States transmitted ta the congress the third regular report of the 
commission, and the report of the board of lady managers, with accom- 
panylng documents, among wliich was a report of the committee of 
awards of the commission, nnder date December 13, 1892, presenting 
an estlmate of expenses for pay of judges, etc., of $.570,880.94. On the 
3d of March, 1893, congress passed an act making appropriations for sundi-y 
civil expenses for the fiscid year ending June 30, 1894, appropriating for the 
World's Columblan Commission $211,375, of which $93,190 was for the use of 
the board of lady managers, and $25,000 theroof made Immediately avaUable. 
The act continued in thèse words: '"To enable said commission and the board 
of lady managers to give effect to and exécute the provisions of section six 
of the act of congress approved April twonty-fifth, eighteen hundred and 
ninety, anthoi-izing the World's Columblan Exposition, and appropriating 
money therefor, relating to committces, Judges and exaiidners for the exposi- 
tion, and the granting of awards, flve hundred and seventy thousand eight 
hundred and eighty dolliirs, or so much thereof, as in the judgment of the 
lady managers inay be necessary, of which sum twenty-flve thousand dollars 
shall be immediately available: provided, that of this sum one hundred 
thousand dollars shall be devoted to the payment of judges, examiners, and 
membcrs of commltteos to be appointed by the board of lady managers, as 
authorized by said section: and provided furtiier, that said sum of flve 
hundred and seventy thousand, oight hundred and eighty dollars shall be a 
charge agalnst the World's Coluuibian ICxposition, and that of the moneya 
appropriated for the 'beneflt of the World's Oolumbian Exposition, amounting 
to two million, flve hundred thousand dollars, under the act of August tlfth, 
eighteen htmdred and ninety-two, ûve hundred and seventy thousand, eight 
hundred and eighty dollars shall be retained by the secretary of the treasury 
nntU said World's Columblan Exposition shah hâve furnished to the satisfac- 
tion of the secretary of the treasury, full and adéquate seourity for the re- 
tum and repayment, by said World's Columblan Exposition to the treasury, 
of the sum of flve hundred and seventy thousand, eight hundred and eighty 
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dollars, on or before October first, eighteen hundred and nlnety-throe; and 
until Kuoli securlty shall bave been furnished by said World's Columbian Ex- 
position, tbls appropriation, or any portion tliereof, sliall not be available." 

On March 14, 1893, a letter was addressed by tbe président of the corpora- 
tion to the secretary of the treasury, relative to the payments In Columbian 
half dollars, and a reply recelved under date of March 20th, stating "that 
such vouchers would be pald to the amoimt of $1,929,120, but not in excess 
of that sum, until the securlty required by the act of congress, approved 
March 3, 1893, was furnlshed." March 22d, at a regular meeting of the ex- 
ecutive committee of the World's Columbian Exposition, this correspondence 
was referred to the committees on finance and législation. On the lOth of 
April, 1893, the soUcltor gênerai of the United States gave an opinion, which 
was approved by the attomey gênerai of the United States, advising the 
secretary of the treasury that it was his duty, under the law of March 3, 
1893, to withhold from the défendant corporation the sum of $570,880, belng 
a part of the appropriation made August 5, 1892, and on the 27th of April, 
the acting secretary of the treasury transmltted said opinion, and advlsed the 
corporation that in pursuance thereof the secretary would withhold that sum. 
April 27, 1893, a meeting of the executive committee of the coi-poration was 
held, and the report of the joint committees on finance and législation relative 
to the withholding of $570,880 of the souvenir coins was presented, received, 
and approved. This report stated that by action taken by the board of 
directors on September 9, 1892, and December 9, 1892, the property and 
revenues of the corporation weie pledgcd to holders of the debenture bonds, 
and that the bonds contained a binding agreemont that the corporation should 
create no dobt or obligation in excess of tho sum of flve millions of doUars, 
for whieh the bonds were authorized; that nearly ail the bonds had been 
sold, and tho amount realized into the treasury; that the committee regarded 
it as a direct and inexcusable violation of the pledges and covenants with 
the bondholders to enter into the undertaJdng required by the act of congress 
for the payment of the sum of §570,880; that the act of congress in requiring 
the secretary to retain 1,141,760 of the Columbian half dollai-s was a serions 
impairnient of the resources of the corporation, and in violation of the con- 
ditions of the act of August 5th. 

On the 12th of May, 1893, the board of directors resolved to open the 
grotmds, but not the buildings, on Sunday, and on May 16th passed certain 
resolutions which recited tliat iliero was a wldespread deinand that not only 
the grounds, but the main l)uildings, of the exposition should be opened; and 
that the welfare of the public, and especially of the wage workers, would be 
promoted by permitting the people to enter the exposition oti Sunday, and 
that a large majority of the people of this country domanded this privilège. 
Also that the withdrawai by congress by the act of Mardi 3, 1893, of over 
one-flfth of the entire appropriation rnado in ald of tho exposition had there- 
by removedi ail obligation on the part of the corporation to comply with 
the conditions of the act of August 5th. But, nevertlieless, the corporation 
proposed to retum the amount received; and it was resolved that both the 
buildings and grounda should be opened during the Sundays of the exposition 
pericd; that the opération of the machlnery should be suspended as far as 
practicable, and ail exliibitors and employés relie ved from duty, excopt so 
far as essential to the protection of life and property; that there should be 
i-eligious services and sacred music; and, further, "that in case the above is 
carrled Into efiCect this corporation pledges and obligates Itself to return to 
the goveminent of the United States that portion of the appropriation received 
by virtue of act of August 5, 1892, to wit, the sum of $1,929,120, from and 
out of the net receipts of this corporation, after the payment of ail just and 
valid debts and obligations, before any payment shnll be made to the stock- 
holders or the city of Chicago;" and that the rules be amended so as to be 
consistent with and enable the exécution of the provisions of the resolution. 

The rule was thus amended, and on the 22d of May, 1893, at a session of 
the World's Columbian Commission, majority and minorlty reports were sub- 
mitted from the judiciary committee upon the subject of the am(>nde<l rule. 
The minority report reached the conclusion that section 4 of the act of August 
5, 1892, was not operative to the extent of excluding the authority of boUi 
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bodlea to deal wlth the question ol Snnday openlng, by reason ot the pr> 
vision of the act of March 3, 1893, aad this report was substituted for the 
maiority report by a vote of 30 to 27, and the commission thereupon, by a 
vote ol 29 to 28, refused to modtCy the rule as amended. 

The case came on to be heard before the circuit judges, with whom was 
«ssociated the district judge for the northem district of Illinois, upon an 
application lor a prellmlnary tnjunction, and on the 9th day of June an order 
was entered by the circuit court restrainlng the défendants from openlng the 
exposition or the gâtes or grounds thereof to the public on the next and each 
ensuing Sunday durlng the contmuance of the exposition, and commandlng 
the défendants to close the exposition and the grounds and gâtes thereof to 
the public on that day untU October 30, 1893, or untll the further order of the 
court. Opinions were dellvered by the circuit judges, and by the district 
judge, dissenting. See 56 Fed. Itep 630. From this order an appeal was 
prayed and allowed to the circuit court of appeals for the seventh circuit, but 
not made a eupersedeas. The record havlng been filed on appeal on the lOth 
day of June, 1893, the circuit court of appeals, on application duly made In 
open court, directed the suspension of the order granted by the circuit court; 
and, as the circuit judges were dlsquallfied from sitting on the hearing of the 
cause or question in the circuit court of appeals, dosignated the district judge 
for the western district of Wlsconsln and the district judge for the southem 
district of lUinois (belng the district judges oldest In commission of those 
compétent) to sit therein wlth the circuit justice. 

A motion to dismiss the appeal was made by the appellees, wblch motion 
and the appeal came on to be heard on the 15th day of June. On the 14th of 
June the corporation défendant below, appellant hère, applled to the circuit 
court for leave to amend Its answer, which was granted, and the answer 
amended by strlklng ont the words, "and répugnant to the constitution of the 
United States," from the paragraph heretofore qnoted. On the 17 th of June 
the circuit court of appeals announced its décision, wlth a brief statement 
of the grounds upon which It rested, and gave judgment reverslng the order 
of the circuit court and remanding the cause. 

Walker & Eddy and J. W. St. Clair, for World's Columbian Ex- 
position, appellant. 

Thos. E. Milchrist, U. S. Atty., John P. Hand, J. L. High, and C. 
H. Aldrich, for appellees. 

Before FULLER, Circuit Justice, and BTJKR and ALLEN, 
District Judges. 

FULLEE, Circuit Justice, (after stating the facts.) Appellees 
hâve submitted a motion to dismiss the appeal upon the ground that 
the jurisdiction of the circuit court was in issue; that the case in- 
volved the construction or application of the constitution of the 
United States, and that the constitutionality of lawsof the United 
States was drawn in question therein; that, therefore, the appeal 
from a final decree would lie to the suprême court of the United 
States, and not to this court; and hence that this appeal, which is 
from an interlocutory order, cannot he maintained under the sev- 
enth section of the jiidiciaiy act of March 3, 1891. We do not under- 
stand that the power of the circuit court to hear and détermine 
the cause was denied, but that appellants contended that the United 
States had not, by their bill, made a case properiy cognizable in 
a court of equity. The objection was the want of etiuity, and not 
the want of power. The jurisdiction of the circuit court waa 
therefore not in issue within the intent aud meaning of the act. 
So far as the construction or application of the constitution of the 
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United States and tlie constitutionality of the laws of tlie United 
States are coucerned, we are of opinion tliat tlie case involved, or 
there was drawn in question, neither tlie one nor tlie other in tke 
sensé that the action of the circuit court was invoked to dispose 
of, or proceeded upon the disposition of, a contention raised as to 
either. The ground of the décision had no référence to the con- 
struction or application of the constitution, or the validity of the 
acts of congress in respect of that instrument, and the conclusions 
upon which the order was entered were unaffected by considérations 
of that character. Cases in which the construction or applica- 
tion of the constitution is involved, or the constitutionality of any 
law of the United States is drawn in question, are cases which 
présent an issue upon such construction or application or consti- 
tutionality, the décision of which is controlling; otherwise every 
case arising under the laws of the United States might be said to 
involve the construction or application of the constitution, or the 
validity of such laws. The jurisdiction of this court to review 
the order cannot be defeated at the instance of appellees because 
the constitutionality of the acts upon which they rely might hâve 
been challenged bv their adversaries. Kailroad Co. v. Amato, 144 
U. S. 4G5, 472, 12''Sup. Ct. Eep. 740; Snow v. U. S., 118 U. S. 346, 
352, 6 Sup. et. Rep. 1059. The motion to dismiss is overruled. 

The question to be determined is whether, upon this record, a 
preliminary injunction sliould hâve been granted. The bill avers 
that the défendants are usurping an uniawfui authority over the ex- 
position and grounds, and in virtue thereof are assuming to open 
the gâtes on Sunday in contravention of the acts of congress, and 
notwithstanding such opening would be "of great injury and a griev- 
ous préjudice to the common public good and to the welfare of the 
people of the United States." It is not charged that any prop- 
erty interests of the complainants will be affected by the threat- 
ened action, nor is there any allégation of irréparable injury or 
probable loss by reason thereof. The office and jurisdiction of a 
court of eqnity, unless enlarged by express statute, are limited to 
the protection of rights of property. The court is conversant only 
with questions of property and the maintenance of civil rights, and 
exercises no jurisdiction in matters merelv political, illégal, crim- 
inal, or immoral. In re Sawyer, 124 U. S. 200, 8 Sup. Ot. Rep. 482; 
Cope V. Association, î)9 111. 489; Sparhawk v. Kailvvay Co., 54 Pa. 
St. 401; High, Inj. § 20. But it is said that the interposition of 
the court may be rested upon the protection of the United States in 
their possession, use, and régulation of the grounds for the purposes 
of the exposition, upon the doctrine of charitable trusts, and upon 
the principles applicable to the restraint of négative covenants. 

1. It is true tliat undertakings upon sufficient considération not 
to do a given thing may, on occasion, be enforced by restraint of 
their violation; and where the covenant is exjiress the élément 
of aseertainable pecuniary damage or injury to the covenantee is 
not regarded as of essential importance. Goal Co. v. Schmisseur, 
135 m. 371. 25 N. E. Rep. 795; Kirkpatrick v. Peshine, 24 N. J. Eq. 
206; People v. Diedrich, 141 111. 6Co, 30 N. E. Rep. 1038; Leech v. 
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Scllweder, 9 Ch. App. 465. But the application of tliis principle 
would require us to treat th.e transaction in respect of tlie appro- 
priation of 1892 as purely matter of contract and of express cove- 
nant, and, moreover, in spite of its personal character, to liold that 
equity would specifically enforce, although. compensation at law 
might fumish a fuU and satisfactory remedy. We cannot concur 
in tMs view. The fumishing of tiie flve million souvenir coins 
was conditioned npon the défendant corporation providing and ex- 
pending, in addition to the ten millions it had already contributed, 
the further sum of two and a half million dollars, and giving to the 
govemment a satisfactory guaranty that it would provide ail ad- 
ditional sums necessary for completing the entire construction work 
prier to May 1, 1893, and was subject to two conditions subséquent, 
namely, the payment by the corporation of ail the expansés, costs, 
and charges of the great departments of the exposition, and the 
closing of the exposition on Sunday. The corporation fulfilled the 
conditions précèdent, provided and expended six million dollars, 
making sixteen millions, (not including the appropriation,) and com- 
pleted the work. It is not argued that the opening of the ex- 
position on Sunday would in itself inflict any pecuniary inj^iry 
whatever, but, assuming such a breach of condition as entitled 
complainants to reclaim the money, the inadequacy of the remedy at 
law is nowhere made to appear. If the wliole number of coins had 
been delivered prior to March 3, 1893, and the corporation had then 
opened the gâtes, but had tendered and brought them, or the proper 
amount, into court, a decree directing the gâtes to be closed on 
Sunday by way of spécifie performance could not be sustained; 
and, although such tender were not made, yet, if recovery could be 
had at law, and the judgment collected, that remedy would be adé- 
quate. Inability so to recover and coUect is not asserted, nor any 
impediment surmountable only in equity suggested. The bill is 
not framed in the alternative, nor does it charge, nor is there any- 
thing in the évidence to indicate, that the corporation is insolvent. 
Whatever view may be taken of the provision that, if the appropria- 
tion be accepted on the condition, the commission shall make rules 
or modify the corporation's rules so as to require the closing of the 
exposition on Sunday, and of what was doue and undone, or attempt- 
ed to be undone, thereunder, the resuit is the same, and redress 
must be sought in the appropriate forum. 

On this branch of the case it may be remarked that appellants 
insist that the government has wrongfuUy withheld one million, 
one hundred and forty-one thousand, seven hundred and sixty of the 
souvenir coins, and therefore does not come with clean hands, is 
itself in default, and has no standing in a court of equity to compel 
spécifie performance. Upon accepting the act of August 5, 1892, 
the corporation raised five million dollars on the pledge of its net 
gâte receipts and the agreement that it would create no debt or 
obligation in excess of that sum. By the act of March 3, 1893, five 
hundred and seventy thousand, eight hundred and eighty dollars 
were appropriated to pay the costs and expenses of the jury 
of awards, and it was provided that this sum should be chavged 
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against the corporation, and should be retained ont of tke souvenir 
coins, until the corporation furnished security for the repayment 
of the amount to the United States. Diiïenng views are expressed 
as to the proper construction of this act, Lut the security re- 
quired has not been given, and souvenir coins to the number named 
Lave been and are withlield. The corporation contenus that it 
was not and is not liable to pay the expenses of the jury of awards, 
and that the withholding of the coins is unjustiiiable; tbat, more- 
over, the new obligations it incurred on the strength of the de- 
livery of the souvenir coins, and the vast additional expenditure 
to vphich it was put, render the position of the goveriunent wholly 
inéquitable; that it should not hâve been required to give the se- 
curity, and cannot give it, beoause of the terms of the iive million 
loan; that it was discharged, under the circumstances, from com- 
pliance with the condition in question; and that, at ail events, the 
government can only demand the return of so much of the ap- 
propriation as the corporation has received in préférence to the 
original ten million, but in subordination to the rights of the 
bondholders; and this it claims it has offered to do, not by way of 
tender, but of doing equity. On the other hand, it is argued that 
the act of March 3, 1893, was not a breach of contract on the part 
of the United States; that the corporation was liable for the ex- 
penses of the awards and the withholding of the coins untU 
security was given was justifiable; that, if the proper construction 
of the act is that upon refusai to give the security the coins were 
released, mandamus would lie to compel their delivery; that, if 
the corporation became subjected to additional burdens under 
the act of August 5, 1892, so that the act of March 3, 1893, operated 
to impair the obligation of the contract created by the former act, 
it would be invalid and the United States could not be held as 
in default by reason of an unlawful refusai by their ofScers to de- 
liver the coins. And it is Insisted that the acceptance of souvenir 
coins after the act of March 3, 1893, was passed estopped the cor- 
poration from questioning its validity and the continued existence 
and binding obligation of the contract. But the corporation re- 
plies that, treated as a contract, no équitable estoppel could arise 
upon the ambiguous language in which the act was couched until 
it wfis fmally informed of the officiai construction and the conclusion 
thereupon to withhold the coins if the corijoration refused to give 
the security; and that, in any view, the complainants, having 
brought about the embarrassments under which the corporation 
labored, were in no position to set up the alleged estoppel. We 
advert to thèse circumstances as illustrative of the difflculties at- 
tendant upon an attempt to rest the case on the rule often applied 
to négative covenanta, but we do not deem it necessary to express 
any opinion in disposai of the (}uestions thus raised, as the settled 
criterion for interférence by injunction to prevent the violation of 
contracts is the inadequacy of the légal remedy, and, tested by that 
criterion, we regard the rule involvcd as inapplicable. 

2. Nor can we concur in the proposition that the appropria- 
tion of the $2,500,000 amounted to a charitable trust upon cer 
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tain conditions, disregard of which would constitute a diversion 
warranting the intervention of a court of equity. The appropria- 
tion was made in tenns for the purpose of aiding in defràying the 
cost of th.e completion of the work, and to be paid over on vouchers 
for labor done, material furnished, and services performed in the 
prosecution of that work. It was an appropriation for the benefit 
of the local corporation, to help it out of financial difficulty, and to 
enable it to complète its undertalcing, and, as such, does not fall 
within the accepted définitions of charitable gifts for the benefit 
of an indeflnite class of persons, and considered as public, and not 
private, benef actions. Indeed, the purpose for which the appropria- 
tion was specifically made had to be accomplished before the money 
could be paid over. Payments were to be made on estimâtes and 
vouchers properly certified, satisfactory évidence of the expenditure 
of ten million dollars, and a guaranty that ail additional sums 
necessary to complète the work would be furnished. The govern- 
ment thus required absolute assurance not only that its money 
should go into the construction, but should not be wasted by failure 
to complète. TJndoubtedly in aiding the corporation, a great public 
enterprise was aided; but that resuit was reached through the 
corporation for whose relief the money was exclusively bestowed, 
and into whose assets it passed for the ultimate benefit of its 
stockholders or creditors, as the case might be. The corporation, 
notwithstanding the lofty historical, educational, and instructive 
ends designed by its promoters to be subserved through its agency, 
was organized for pecuniary gain, and has invested sixteen millions 
of its own money in carrying out its object; and the mère fact that 
the United States were donors of thèse coins, and the money wns 
the money of the public, cannot, under the terms of the act, impress 
the entire undertaking with the character of a charitable trust, to 
be administered and regulated by a court of equity. 

3. This brings us to consider the position that the court might 
intervene, as prayed, to protect the United States in their posses- 
sion, use, and régulation of the grounds for the purposes of the ex- 
position. The argument is that the exposition is a national under- 
taking, and, as such, an enterprise of the United States; that the 
tender of the grounds and buildings and their acceptance amounted 
to a grant of them for a limited time for the purposes named; and 
that they are therefore in the exclusive possession and control of 
the United States in every respect. If the United States hâve the 
paramount authority and dominion involved in this proposition, it 
is not made clear why resort to a court of equity in aid of the 
exercise of such authority should be necessary; but, apart from 
that, we are unable, on the record before us, to concède the exclusive 
possession and dominion thus asserted, or that congress has pro- 
ceeded upon any such assumption. Under the seventeenth clause 
of the eighth section of the first article of the constitution, the con- 
gress has power to exercise exclusive législation "over ail places 
purchased by the consent of the législature of the state in which 
the same shall be, for the érection of forts, magazines, arsenals, dock 
yards, and other needful buildings." The government becomes the 
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owner for the purposes îndicated, and ail state authority and juris- 
diction over places so acquired may be extinguished; and, indeed, 
jurisdiction maj be transferred wh.ere tlie property is not acquired 
in accordance with that clause. Ben son v. U. S., 146 U. S. 325, 13 
Sup. et. Eep. 60. But no such. state of case exists hère. The 
United States hâve not acquired thèse grounds, and tliere has been 
no cession of jurisdiction. Offenses in that locality are punishable 
under state authority, and the police power of the state is in no 
respect curtailed. It is admitted that the physical possession is 
in the local corporation, while it is insisted that it is held for the 
United States; that congress has the right to direct the gâtes 
to be closed on any day of the week, and has given such direction 
in the appropriation acts of 1892. But in that législation congress 
did not afïect to be acting in the exercise of the police power, or 
as a matter of administrative détail, upon the theory of that abso- 
lute control which it has over the seat of govemment and other 
places within its exclusive jurisdiction. It sought to attain the 
fulflllment of its wishes in this particular through the condition 
attached to the appropriations, and the direction to the commission 
in respect of the rules. The provision of the sundry civil act in that 
regard related to appropriations for the govemment exhibit ■ and 
commission, and, as respects the local corporation, added nothing 
to the force of the souvenir coin act, unless we are to hold that the 
govemment exhibit and boards occupy such a relation to the cor- 
poration that appropriations to them are appropriations to it. Con- 
fessedly, unless the alleged exclusive possession and dominion ex- 
isted in law from the first, the contention faits. The preamble of 
the act of April 25, 1890, recited that the contemplated exposition 
should be of a national and international character, and shouhl 
therefore hâve the sanction of the congress of the United States. 
This sanction the act gave, but it was carefully framed to pro- 
tect the govemment against any and ail liability for the cost 
of construction, control, and administration of the exposition. The 
national commission for which it provided was empowered to ac- 
cept the site and plans and spécifications for buildings to be 
erected at the expense of the local corporation, and tendered by it, 
if deemed adéquate, and if the commission were also satisfled that 
the corporation would provide ten njillion dollars in ample time for 
use in construction and préparation as the work progressed. Tn 
thèse particulars the commission was to see to it that the exposi- 
tion did not fall below what it should be in view of its comprehen- 
sive character and the countenance extended to it by congress. 
Similarly the commission was to détermine the plan and scope of 
the exposition, allot space for and classify the exhibits, appoint 
judges and award premiums, and hâve charge of ail intercourse M'ith 
the exhibitors and the représentatives of foreign nations. But 
the corporation, which was to provide the grounds and buildings, 
and upon which the burden of the gênerai expense was to fall, 
was to take charge of the grounds and buildings so provided, and 
regulate the rights of the public therein and to admission thereto, 
and through such control to obtain the retum of its enormous ad- 
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Tances. It possessed ail the powers of like corporations under 
tlie laws of Illinois necessary to effectnate tke purpose for wMcli 
it was organized, the holding of an international exposition or 
world's (air; that is to say, it derived from the state express power 
to provide, conduct, and manage the exposition, and ail the powers 
incidental thereto. Tliese powers necessarily included the power 
to make rules and régulations, and this was recognized by section 
7 of the act of April 25, 1890, with, however, the réservation of the 
right to modify. The power to make carried the power to amend; 
and, indeed, the rules as adopted speciflcally so provided. 

It is claimed that changed circumstances justified a change of 
régulation as to closing, and that the new rule lias not heen modi- 
fied; but, after aU, unless the government possessed the exclusive 
power to control, regulate, and manage the grounds and buildings, 
the case would still stand upon the alleged violation of a condition, 
and the conséquences flowing therefrom. If the status quo were 
restored, or capable of restoration, through remedy at law, the bill 
cannot be sustained. Neither the commission nor the corporation 
could impose liability upon the United States. The fifteenth section 
provided "that the United States shall not in any manner, nor under 
any circumstances, be liable for any of the acts, doings, proceedings, 
or représentations of said corporation organized under the laws 
of the state of Illinois," or for any of its debts, liabilities, or ex- 
penses of any kind; and section 20, "that notliing in this act shall be 
so construed as to create any liability of the United States, direct 
or indirect, for any debt or obligation incurred or created by said 
commission in excess of appropriations niade by congress therefor." 
Suitable buildings for governmental exhibits were provided and 
appropriated for, and a board created to prépare aud take charge 
of such exhibits, and provision was made for the expenses of that 
board and of the commission ers, but no control Avas usserted over 
the construction, préparation, aud administi'ation of the exposition, 
and no appropriation made in aid thereof. And while the appropri- 
ation of'August 5, 1892, was made to assist in defraying the cost of 
completing the work of préparation, the act in ternis realïimied 
the provisions of section 15. In short, the government did not 
intend to permit any iuference of liability beyoud what was spe- 
ciflcally expresscd; nor, by asserting absolute control over the 
enterprise, to put itself in an attitude which might justify such an 
implication. The congressional législation recognized the exercise 
by the corporation of its appropriate powers, and left to it the mat- 
ters of construction and of adininistx-ation to the extent referred to. 
The exposition was to be managed, the expenses borne, and the in- 
come received, by the corporation, and aceordingly it lias directed 
and controUed ail the physical agencies eniployed in the work of 
préparation and administration. The corporation selected, with 
the concurrence of the national commission, Jackson Park as a 
proper site for the location of the necessary buildings for the expo- 
sition. The South Park Comniissioners are a corporation created 
upon a vote of the légal voters of ihe South Park district to hold, 
manage, and control certain lauds, of which Jackson Park and the 
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Midway Plaisance constitute a part, "as a public park, for the 
récréation, health, and benefit of the public, and free to ail persons 
forever." 

By act of the gênerai assembly approved August 5, 1890, the 
South Park corporation was empowered to allow the use of the 
park, or any part thereof, for the purposes of the exposition, on such 
terms and conditions as might be agreed upon, and thereupon the 
South Park Commissioners passed the ordinanee giving permission 
and authority to the Illinois corporation to use Jackson Park and 
the Midway Plaisance for those purposes. No question is raised 
as to the competency of the gênerai assembly to allow this to be 
done, and it is admitted that by a majority vote of the légal voters 
of the park district bonds were authorized to be issued by the 
park commissioners as provided for by the act. The ordinanee 
iixed the terms and conditions of occupancy, and was accepted and 
bond given by the corporation as required. The contract thus 
made was with the local corporation, and in virtue thereof the cor- 
poration entered into possession, which possession it still re tains; 
and it has never assigned or transferred, or attempted to assign or 
transfer, to the United States or any other party. Title and 
physical possession were thus both in the corporation for the pur- 
poses of the exposition, and to be held in due accordance with the 
provisions of the original act of congress in that behalf. The act 
did not require the closing of the gâtes on any particular day, and 
no interférence by the corporation with the control of the United 
States over their own buildings and exhibits, the action of the com- 
mission and the boards of lady managers and of management and 
control of the government exhibits, or of the oiHcers of the revenue, 
is complained of. The situation demanded the harmonious co- 
opération of the United States, through their agencies, and the 
corporation, but did not involve the absolute dominion of the one 
over the other as clainied. 

We think, furthermore, the position that the exposition was 
exclusively an undertaking of the United States, and the corpora- 
tion a mère agent, is shown to be uutenable by the conséquence 
contended to be deducible therefrom that therefore the corporation, 
while responsible to the state of Hlinois for the proper exercise of 
its franchises, and to its creditors and stockholders for the proper 
administration of its affairs and property, might be subjected to ob- 
ligations which it never incurred, and to indebtedness which it 
never created, and its ability to discharge its legitiinate functions 
and respond for its legitimate liabilities might be at any moment 
utterly destroyed. We find no warrant in the documents before 
us for holding that the coi'poration occupied any relation involving 
such results. The original aniount of expenditure was deflned, and 
the assumption to pay and the payment of the further amounts 
rendered necessary by the expansion of the scope of the affair con- 
stituted, under the circumstances, no récognition of the right to im- 
pose obligation compulsorily and without consent. We perceive 
no reason for attributing to congress, while disclaiming any responsi- 
bility whatever for the acts and doings of the corporation, or lia- 
v.56F.no.9— 42 
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hility for its obligations of aay kind, or any liabflity for its own 
designated agents beyond specified amounts, the intention tbat 
those agents, or either of them, migbt contract indebtedness inde- 
pendently of tbe corporation, wMch tbe latter would be compelled 
to pay. 

In tbe PMadelpbia case the exposition was managed by two 
bodies organized by autliority of congress, yet their righ.ts and 
property were not regarded as in any légal sensé the rights and 
property of the United States. The suprême court held them to 
be merely organizations through which the people might carry out 
an enterprise of their own, which was national, in that it had the 
sanction of the government, but was not therefore a governmental 
enterprise. Eyster v. Board, 94 U. S. 500. The suprême court said, 
si)eaking through Mr. Ohief Justice Waite, that it was very apparent 
that the object of congress in ail its législation with référence to 
the Centennial Exhibition was to enable the people of the United 
States to commemorate "the completion of the flrst century of their 
national existence" by an exhibition "in which the people of the 
whole country should participate," and which should hâve the sanc- 
tion of the government, and that in that sensé the object was' 
national; but that it was equally clear that until the act of 1876 
it was expected that the entire expense would be borne by the peo- 
ple without assistance from congress. And as to the appropriation 
of 1876 it was held, under the tenns of the act, that after payment 
of debts the amount had to be returned before any distribution to 
stockholders, — a resuit reached by construing the word "profits," 
as used, to be équivalent to "net receipts." In that case, as in this, 
congress, out of abundant caution, lest the enterprise might be re- 
garded as governmental, and, if so, some question might be raised 
as to the opération of state laws, provided that nothing in the act 
of congress should be construed so as to override or interfère with 
such laws or contracta made thereunder; but this was as a meas- 
ure of précaution, and not by way of a necessary réservation of state 
jurisdiction, which had not been ceded, and could not be held as sur- 
rendered by implication. 

Something might well enough be added as to the bearing in a 
court of equity of this late assertion of absolute dominion after the 
corporation had so long managed and controlled the exposition and 
expended sixteen millions of dollars in the effort to complète the 
work in a manner commensurate with the magnitude of its design 
and the honor of the nation, the state, and the municipality, whose 
interests as Avell as the interests of ail peoples were to be subserved 
by its success; but we forbear further observations upon this topic. 
We are of opinion that the disposition of the case, whether tested 
by the bill, or, irrespective of any technical adhérence to its aver- 
ments, by the facts shown, must turn upon the législation of 1892, 
our views in regard to which hâve already been sufficiently indi- 
cated. 

We hâve given to this record patient investigation, and to the 
able arguments of counsel the attention which their merits deserved 
and the character of the controversy demanded, and we can dis- 
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cover no tenable ground excepting tKe case from the ordinary nile 
wMch requires, in order to the exercise of jurisdiction in cliancery, 
some injury to property, whether actual or prospective; some inva- 
sion of property or civil riglits; some injury, irréparable in its 
nature, and which cannot be redressed at law. ïlie application of 
that rule is fatal to the maintenance of the order under review; 
and whatever temptation to leave the beaten path the record of a 
particular cause may be supposed to afford, it is not for courts 
of justice, in the exercise of an unregulated discrétion, to remove the 
settled landmarks of the law. 

The order is reversed, and the cause remanded for further pro- 
eeedings not inconsistent with this opinion. 



LAN6 v. LOUISIANA TANNING CO. et al. 

(Circuit Court, B. D. LouWana. June 12, 1893.) 

Corporations— In JUNCTION— Dissolution— Demuekbr. 

A bill was filed by a stockholder, praying an Injunctlon against a certain 
Une of business carried on by the corporation, which was alleged to be 
ultra vires, and asliiug for a recelver to protect complainant's Interests. 
After an injunctlon was issued he filed a supplemental bill, alleging that 
the corporation had been dissolved, and liquidators appointed under the 
Louisiana statute, and aveiTing objections to the liquidators on the 
ground that they had been connected with the ultra vires business. 
HfU, that thIs supplemental bill was demurrable, for the original bill 
should be treated as one for an injunction, merely, and as the corpora- 
tion had been duly dissolved, in the manner pixivided by its charter and 
the State statutes, the court had lost jurisdiction. 

In Equity. Suit by Cari Lang against the Louisiana Tanning 
Company and others for an injunction. Demurrer to biU sustained. 

Eouse & Grant and F. E. Eainold, for plaintiff. 
Chrétien & Suthon, for défendant Louisiana Tanning Oo. 

BILLINGrS, District Judge. This cause is submitted on a de- 
murrer to a bUl of complaint and a supplemental bUl of complaint. 
The original bill of complaint was filed by Lang as stockholder, 
and avers a total diversion of the funds of the corporation to ob- 
jects outside of those embraced within the charter; that the cor- 
poration was or,îjanized under a charter which permittéd the cor- 
poration to engage in the buying of land for the pui-pose of estab- 
lishing a tanning establishment, and conducting the business of 
tanning; that the funds of the corporation had been devoted to 
buying and selling hides, in which the directors, being some of 
them engaged in the business of butchering, were interested, but 
which brought almost nothing to the complainant and other stock- 
holders, who were not butchers. The bill pray(;d for an injunction, 
and asked that a receiver might be appointed to protect the inter- 
ests of the complainant An injunction was issued imder the 
original bill. Then the complainant filed a supplemental bill aver- 
ring the dissolution of the corporation, the appointment of 
liquidators, and further averring objections to two of the three 
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liquidators on the ground that they had been identified witli tlie 
ultra vires business set forth in the original bill. ïhe court ap- 
pointed one of the liquidators, and gave each party the right to 
name one as receiver, with the power of liquidator. Since then 
the demurrer has been flled, and the case has been argued again 
fuUy. The strength of the argument on the part of the défendants 
is that the corporation is nothing but a création of the statute 
of Louisiana; that the statute authorizes its dissolution, and points 
out the manner in which, in case of dissolution, its affairs are to 
be wound up, and that this is the fundamental law for the stock- 
holders and the creditors; and that the liquidators having been 
appointed in the manner pointed out by the charter, and in the 
manner pointed out by the statute, by the stoclcholders, who were 
authorized, without qualification, to sélect them, this court cannot 
control their élection. After giving the wliole subject the best 
reeonsideration that I can, I am satisfied that the liquidators, hav- 
ing been chosen in the manner pointed out by the charter, are the 
trustées, as it were, named by the creditors and the stockholders, 
and, therefore, that this court ought to dismiss the bill, unless the 
original bill gave such jurisdiction to this court over the corporation 
and its affairs that that jurisdiction should be held to continue 
after a dissolution. Perhaps a court of equity might remove 
liquidators, even when elected in strict accordance with the statute, 
for malfeasance in office, or any betrayal of their trust. It could 
not displace them for mère unsuitableness, springing out of trans- 
actions antécédent to the élection, which is the charge in the sup- 
plemental bill. So far as such unfltness is concerned, the charter 
makes the stockholders the sole judges. 

An eamest considération of the matter has brought me to the 
conclusion that the original bill should be regarded as an injunc- 
tion bill, purely, and, although it asked for a receiver, it asked for a 
receiver only for the purpose of arresting the corporate ofQcers in 
their diversion of the funds of the corporation from coi-porate ob- 
jects, and that upon the dissolution of the corporation the power 
of the bill, and the jurisdiction of the court, should be considerod 
to hâve been ended. Mj conclusion, therefore, is that the d(^- 
murrer must be maintained, and the property of the corporation de- 
livered over to the liquidators who were appointed in accordance 
with the charter and the statute, the bill being retained solely for 
the settlement of the accounts of the receivera. 



NEWGASS et al. v. ATLANTIC & D. RY. CO., (CENTRAL CAR-TRUSî 
CO. et al., Interveners.) 

(Circuit Court, E. D. Virginia. June 13, 1893.) 

1. Eatmoad Compakies— Suppôt Liens— Rolt.ing Stock. 

Code Va. § 24G2, provides that a condltlonal sale of rolling stock to a 
railroad company, where légal title is reserved to the vendor untll tlie 
purcliase money is pald, shnll be void as to creditors and bona fuie pnr- 
chasers of tlie vondeo unless tlie coutract is recorded as therein rcqiiired, 
and "each locomotive and car • * ♦ be plainly and peniianeutly 
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marked with the name of the vendor on both sides thereof, followed hy 
the Word 'owner.' " HeM, that a lien for the purchase money of rolling 
stock reserved by contraot uuder tbis section is in no wise inconsistent 
witli tbe existence of ;i lien under section 2485, wbicb gives to ail who 
furnish supplies necessary to the opération of a rallway "a prier lien on 
the franchise, gross eamings, and ail the real and personal property" of 
the road, upon condition that the claim be recorded as required by sec- 
tion 248G. 

2. Samb— Car Contkacts. 

The contract imder which cars were fumished to a railroad campany 
styled itself a "lease," and provided for payment of the purchase money 
In monthly uistallments, with the right In tbe vendor, on default, to take 
possession of the cars, and sell, returning any surplus after payment of 
the outstanding notes to the vendee. The vendor put his name on the 
cars as owner, and recorded the contract as required in the case of con- 
ditional sales. SeM, that the cars were "furnished," withln the meanlng 
of Code Va. § 2485, declaring a supply lien in such cases, and nothing 
done by the vendor herein amoimted to a walver of such lien. 

3. Samb— MoRTGAOB Cbbditoks— Priorities. 

As to creditors secured by a mortgage on ail the property of the road 
before the cars were furnished, the sellers of the cars are entitled to 
a prior lien thereon, whcther their contracts of daims of liens were 
properly recorded or not, for the mortgage only attaches to the cars as 
after-acquired property, and Is therefore subject to ail existing equities, 
whether there is notice to the mortgagees or not. 

4. Samb— S0PPLY Liens— Claim— Time of Filinq. 

Code Va. § 2486, provides that no person shall be entitled to the rail- 
road supply lien givcn by the preceding section "unless be shall withln 
six months after his claim bas fallen due" fllo in a specified office a pi'e- 
scribod mémorandum of his claim, to be recorded. Hcld, that the tiuie of 
furnishing the supplies is immaterial, so far as concerns the claitn, and 
wherc they are to be paid for In iustallments the claim must be filed 
and recorded witliin six months after the last installment falls due. 

5. Same— Invalid Act— Hevival. 

Prior to the furnishing of eome of the cars an act had been passed 
givlng a supply lien, but it was held unconstitutional because its title 
did not cover its object. The laws of Virginia were then codified, inchid- 
ing this law, and the act adopting the Code was passed before the cars 
were furnished, but it did not go Into effect until thereafter. Ueld, that 
there oan be no lien as to thèse cars, since there was no valid act In 
existence, creating such a lien, when they were fumished. 

6. Samb— Time op Filino Claims— Suspension. 

Where a creditor's biU is flled against a railroad, and the court refers 
the case to a commissioner to détermine the claims, and their priorities, 
this suspends the rumiing of the six months witliin which the claim of 
lien for supplies Is required to be flled by Code Va. § 2486. Seventh Nat. 
Bank v. Shenandoali Iron Co., 35 Fed. Rep. 436, followed. 

7. Same— Supply Lien — Médical Attekdance. 

Médical services rendored and board fumished by a hospital to an 
employé of a railroad eompany injured and disabled in its service are 
not "supplies necessary for the opération of a railroad," withln Code Va. 
§ 2485, giving a lien for supplies. 

In Equity. Intervention of the Central Car-Trust Company and 
others in the suit of B. Newgass & Co. against the Atlantic & 
Danville Eailway Companj^ On exceptions to report of commis- 
sioner. Exceptions sustained in part, and overruled in part. 

Evarts, Choate & Beaman and Legh R Page, for Newgass & Co. 

Alexander & Green and Legh E. Page, for Mercantile Trust Co. 

E. B, Thomason and Murdaugh & Marshall, for Atlantic & D. 
Ry. Co. 
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Eichard Walke, for receiver. 

Samuel Dickson, E. 0. Dale, Joseph S. Clark, and Robt. M. Hughes, 
for Car Trust creditors. 

Before GOFF, Circuit Judge, and HUGHES, District Judge. 

HUGHJIS, District Judge. This is a contest for priority between 
the bondholders, claiming also as exécution creditors, as to about 
$360,000, and the car-trust claimants, asserting liens upon the cars 
furnished by them, and also upon the other property of the de- 
fendant Company, for about |350,000, and other supply creditors. 
The défendant company is a railway corporation chartered by the 
législature of Virginia. It was, in its inception, a narrow-gauge 
road, with its terminus at Claremont, on James river. Subse- 
quently, it was decided to make it a standard gauge, and extend it 
to Portsmouth, in one direction, and Danville, in the other. On 
September 7, 1887, it executed a mortgage to the Mercantile Trust 
Company of New York as trustée to secure the payment of bonds to 
be issued at a certain rate per mile as the road was constructed, 
amounting in the aggregate to |5,250,000. Prier to May 1, 1888, 
this mortgage had been admitted to record in but five counties, 
viz. Sussex, Greenville, Surry, Nansemond, and Norfolk, and prior 
to that date only |1,582,000 of the total bonds authorized by the 
mortgage had been issued. During the years 1888 and 1889 the 
company, finding additional rolling stock necessary on account of its 
increased mileage, purchased it from various car-equipment com- 
panies. It was purchased under the usual car-trust contracts, 
which speak of the transaction as a lease; and provide that payment 
shall be made in monthly installments of small amounts, extend- 
ing over long periods; that if default be made the vendor may 
retake possession and sell, accountiug to the vendee for any 
balance due after the payment of the outstanding notes; and, 
further, that the company shall own the cars after the payment of 
ail the notes, on payment of a nominal considération. Only one 
of thèse contracts — that of the New York Equipment Company^ — • 
was dated prior to May 1, 1888. Thèse contracts, with the excep- 
tion of that of Humphreys & Sayce, were not recorded in the clerk's 
ofQce of Portsmouth until April, 1891. Some of them do not seem 
to hâve ever been recorded there. Some of them were recorded 
with the board of public works prior to 1891; others, not at ail. 
The claim of Humphreys & Sayce is the only one which seems to 
hâve been recorded both in Portsmouth and with the board of 
public Works prior to 18!)1. Thèse car -trust creditors, in addition 
to recording their contracts as described above, took steps also 
to mature a lien as supply creditors under the provisions of sec- 
tions 2485 and 2486 of the présent Code of Virginia. This they 
did at various times during the early part of 1891. The railroad 
enterprise was not a successful one. The receipts were not sufB- 
cient to pay expenses and interest charges. The largest holders of 
its bonds were B. Newgass & Co., of London. On January 2, 1891, 
the comjjany, by II. M. Stunrt-Wortley, as attorney in fact, con- 
fessed judgment in favor of B. Newgass & Co. for about $360,000, 
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and exécution was at once issued thereupon, and retumed nulla 
bona. Thereupon, on January 3, 1891, B. Newgass & Co. flled a bill 
in this court reciting tliis confessed judgment; reciting that there 
is no property on which the exécution can be levied; reciting that 
it was for moneys advanced to pay employés, and other charges; 
reciting that they hold $3,000,000 of the bonds, that the company 
is insolvent, and cannot pay its interest, or even its operating ex- 
penses; and praying for a receiver, for the payment of the amount 
due it, and for gênerai relief. The company answered, admitting 
the allégations of the bill, and, by an order entered on the same 
day, receivers were appointed. This decree further provided that 
ail applications for interlocutory relief should only be made after 
10 days' notice to parties adverse in interest. On January 7, 1891, 
the Mercantile Trust Company filed a pétition submitting itself to 
the jurisdiction of the court, and praying a sale under the mort- 
gage. On March 17, 1891, an order was entered, referring to a 
commissioner the questions arising as to the relative priorities of 
liens on the road. By a subséquent order, F. M. Whitehurst, Esq., 
was substituted as commissioner in place of M. F. Pleasants, Esq., 
on account of the ill health of the latter. On April 16, 1891, the 
plaintiffs issued an alias exécution on their judgment, and on May 
8th obtained an ex parte order from the court, directing that the 
exécution ahould be taken and considered as actually levied on the 
property named in a schedule attached to the order, which 
enumerated the rolling stock which had been furnished to the 
company by the car-trust claimants. Thereupon the marshal re- 
turned the exécution as by said order directed. In addition to the 
liens matured by the car-trust creditors under sections 2485 and 
2486 of the Code, varions other supply creditors matured liens, 
and asserted them before the master. After a very thorough and 
intelligent examination the master filed his report on November 30, 
1891, passing upon the questions referred to him. He found that 
the first lien upon the property was the bonds issued under the 
mortgage prier to May 1, 1888, but that this was a prior lien only 
upon the property of the company which was in the counties of 
Sussex, Surry, Greenville, Nansemond, and Norfolk prier to May 1, 
1888, not including the rolling stock. He found the next lien to be 
the supply liens, including those matured by the car-trust cred- 
itors, and that thèse were liens upon the entire property of the 
company, including the rolling stock, thus making them a first lien 
upon the rolling stock, and overything else except the limited prop- 
erty in the above-named counties on May 1, 1888. He found that 
the next lien was the mortgage in the other counties, but subject 
to the lien of the jucigment and exécution of Newgass & Co. in 
those counties where the mortgage was recorded subséquent to 
January 2, 1891. In référence to the lien reserved in the car-trust 
contracts, he found that, as against the mortgage, it was a lien 
on the rolling stock, whether properly recorded or not, as the mort- 
gage only vested upon it as after-acquired property. He found that 
the contract of Humphreys & Sayce was recorded seasonably and 
properly, but that the others were not properly recorded, and hence 
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tliat the exécution lien of Newgass & Co. took precedence of the 
lien reserved in the contracts. To that part of the rejwrt al- 
lowing the car-trust creditors a lien under sections 2485 and 2486 
of the Code, and holding that they had not waived it, B. Newgass 
& Co. and the trustée excepted. To that part holding the exécu- 
tion to be a prior lien to that reserved in the contracts, the car- 
trust creditors excepted. Other exceptions were filed, which it is 
unnecessary to mention. The main questions discussed at the 
oral argument and in the briefs are whether the car-trust cred- 
itors can claim as supply creditors under sections 2485 and 2486 
of the Code, and whether the exécution lien of Newgass & Co. 
takes precedence over the lien reserved in the contracts of con- 
ditional sale of the rolling stock. 

The law of Virginia on the subject of the liens under considéra- 
tion is as foUows: 

"Sec. 2462. Réservation of Title to Goods and Chattels Sold to be Vold 
as to Creditors and Purcliasers, unless in Writing and Ilecorded. Every sale 
or contract for the sale of goods or chattels, wlierein the tltle is reserved nntll 
the same be paid for in whole or in part, or the transfer of the title is made 
to dépend on any condition, and possession be dehvered to the vendee, shall 
be void as to creditors of, and purchasers for value withont notice from, stich 
vendee, unless such sale or contract be evidenced by writing executed by the 
vendor, In which the said réservation or condition is expressed, and untU and 
except from the time the said writing is duly admitted to record in the county 
or corporation in which said goods or chattels may be, if said goods and chat- 
tels consist of locomotives, cars, or other rolling stock, equipments, or Personal 
property of any description, to be used in or about the opération of any rail- 
road, untll and except from the time the said writing Is duly admitted to 
record in the clerli's office of the coimty or corporation court of the county or 
corporation wherein the principal office In this statn of tlio corapany operatlng 
the raUroad is locate<l, and a copy of said writing be filed in tlîe ofilce of tlie 
board of public works, and each locomotive, car, or other pièce of the rolling 
stock be plainly and permanently markod with the nanie of the vendor ou 
both sides thereof foUowtxi by the word 'ownor.' " 

"Sec. 2485. Lien of Employés, &c., of Transportation Compflnies, &c., on 
Franchises and Property of Company. Ail conductovs, brakesmen, englne 
drivers, firemen, captains, stewarts, pilots, clerks, dépôt or otflce agents, storsv 
keepers, méchantes, or laborers, and ail persons furnishing rallroad iron, 
engines, cars, fuel, and ail other supplies necessary to the opération of any 
railway, canal, or other transportation company, or of any mining or man- 
ufacturing company, cliartered under or by the laws of this state, or doing 
business withln its limita, shall hâve a prior lien on the franchise, gross 
earnings, and on ail the real and pei-sonal property of said company which 
Is used in operatlng the same, to the estent of the moneys due tliem by said 
company for such wages or supplies; and no mortgage, deed of trust, sale, 
hypothecation, or conveyance, executed since the twenty-ûrst day of March, 
eighteen hundred and seventy-seven, shall defoat or take precedence over said 
lien: provlded, that if any person entitlod to a lien, as well imder section 
twenty-four hundred and seventy-flve as under this section, shall perfect his 
lien glven by either section, he shall not be cntltled to the beneflt of the other. 

"Sec. 2486. How Perfected; How Enforccd. No person shall be entitled to 
the lien given by the preceding section, unloss he shall, withln six months 
after his claim has fallen due, fde in the clerk's office of the court of the 
county or corporation in which is locatod the chief office in this state of the 
company agalnst which the claim is, a mémorandum of the amount and con- 
sidération of his claim, veritied by iiffidavit, which mémorandum the said 
clerk shall fortliwith record in tlie deed book and inriex the same in the 
name of the said clalmant and also in the nanie of the company against 
which the claim is. Any such lien may be enforcod in a court of equity." 
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If the car-trust creditors can claim as supply-lien creditors under 
the last two sections, then the relative priority of the exécution and 
contract lien ceases to be a practical question, except as to the 
New York Equipment Company, since the two sections give them 
a first lien, not only on the rolling stock itself, but on the bulk of 
the other property of the défendant company. Accordingly, the 
counsel for the bondholders hâve strenuously argued against the 
existence of this lien. Briefly stated, their position is that the 
right reserved under the contracts, and by virtue of section 2462 
of the Code, is, by nature and of necessity, inconsistent with the 
right to mature a lien under sections 2485 and 2486; that under the 
contract lien the vendor marks the cars as owner, retains title to 
them, reserves the right to retake them ; and hence that a car-trust 
créditer who takes this course for his protection does not "furnish" 
the cars to the company, in the sensé of thèse latter statutes, and 
cannot assert a lien under them. In other words, they contend that 
the two remédies are inconsistent; that the car-trust creditor must 
elect between the two ; and that, having made his élection, he must 
stand by it. They foUow up this premise by maintaining that the 
car-trust creditor, by attempting to record his contract, elected to 
rely upon it, and thereby forfeited his right to claim under the sup- 
ply sections; and that by not properly recording it he lost his con- 
tractual right as well. The car-trust creditors contend that there 
is nothing inconsistent in claiming under both. There is noth- 
ing in the Virginia statutes themselves indicating any législative 
intent to limit the vendor of rolling stock to a single security, un- 
less it arises, as is argued, from the nature of the transaction. On 
the contrary, so far as the language of the statutes themselves may 
affect the question, the implication is the other way, for the supply 
section expressly provides that one who matures a lien under sec- 
tion 2475 (the ordinary mechanic's lien) cannot mature a lien under 
section 2485. This indicates that the question of élection was 
in the législative mind; and the omission of such a provision as to 
section 2462 is persuasive proof that no such élection, as between 
those two securities, is required. 

The argument of bondholders' counsel, to the effect that thèse 
liens are inconsistent from their very nature, is based on the idea 
that in the contract lien the vendor is treated as owner, styling 
himself as such on plates attached to the cars themselves, whereas 
the supply section applies only to cars as to which the ownership 
vests in the company. But it is a mistake to suppose that under 
the contract section the vendor is absolute owner. He may be 
the holder of the légal title, but this is a court of equity, which 
regards the substance, and not the form. Such a court will gather 
its idea of the transaction, not from a car plate, but from the con- 
tract between the parties. That is the best évidence of the char- 
acter of ownership. The contract shows that this ownership is 
of the most qualifled nature, and is but a security for the purchase 
price. If the ownership is as the argument assumes, the ca)^ 
creditor would hâve the right, when a note became past due, io 
take absolute possession of the cars, even though it was for the 
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last one in the contract, representing an insigniflcant proportion 
of the price. The contract, so far from allowing this, requires thé 
car creditor, in the CTent of default, to sell the cars, and account 
for the surplus to the railroad Company, if any reinains after tlie 
satisfaction of the outstanding notes. Thèse contracta hâve uni- 
formly been treated in courts of equity as a mère security for the 
purchase price, and certainly no presumption of waiver can be 
drawn from the act of a party in affixing his name as owner to a 
car, when his contract required it, and the statute required it. As 
ail the provisions of such a contract cannot well be put upon such 
a plate, this action, if it indicates anything at ail, merely indicates 
an intention to assert such a title of ownership as the contract 
spécifies. Hence, such acts are in no wise inconsistent with a 
fumishing of cars to the company under the supply section. As a 
matter of fact, this company has had thèse cars in constant use. 
Without them, it could hâve earned nothing. Since the receiver- 
ship, it has paid nothing for their use; and it is a narrow con- 
struction of the statute to say that they hâve not been furnished 
to the company. 

If there is nothing in the nature of the transaction itself, it is 
equally clear that there are no reasons of policy, which would limit 
a car créditer to the assertion of a single security. "When a new 
railway company reaches that stage at which it wishes roUing 
stock, it is specially important for the success of the enterprise thaï 
it should be able to hold out the best inducements in the way of 
ample security in exchange for a long time. It has probably al- 
ready exhausted its funds and crédit in construction, and without 
rolling stock the enterprise will corne to naught. To limit the car 
creditor to the security of the cars themselves is to force him to 
see his security rapidly deteriorate from use, or disappear entirely 
in accidents; thus compelling him to require a comparatively large 
cash payment, and notes maturing on comparatively short time. 
To limit htm to his supply lien is to make him see others divide 
with him the proceeds of his cars, and put him at the mercy of an 
improvident management. In the absence of authority, the equity 
of the car creditor would seem so strong as to call for a décision in 
his favor. He is the more entitled to such a décision in view of 
the case of Chicago & A. E. Co. v. Union Kolling-Mill Co., 109 U. S. 
703, 3 Sup. et. Kep. 594, which is conclusive in his favor. We 
therefore hold that the car creditor has the right to assert both his 
liens, if he has them, and that the assertion of one is not a waiver 
of the other. 

The question then remains whether the car creditor has a lien 
under section 2485, and, if so, to what extent. The first law in 
Virginia which gave such a lien was enacted on March 21, 1877, 
(Acts 1876-77, p. 188,) and it was amended by the act of April 2, 
1879, (Acts 1878--79, p. 352.) Thèse acts were declared invalid, 
in so far as they attempted to give a lien for supplies, in the case 
of Fidelity, etc., Safe-Deposit Co. v. Shenandoah Val. K. Co., 86 
Va. 1, 9 S. E. Eep. 759, for the reason that they did not express their 
object in their titles. Subséquent to that décision the codiflca- 
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tion of the laws of Virginia was undertaken. The act adopting 
this codification was approved on May 16, 1887, but it was not to 
go into effect till May 1, 1888. Either at the date of this act, or 
at the date when it went into effect, the statute giving this supply 
lien became valid, and the objection to the preceding acts ceased. 
After that any one who bought bonds of a Virginia railroad did 
so with the constructive liuowledge that those who furnished sup- 
plies to the railroad were entitled to priority of payment. Inas- 
much as the only defect of the previous acts was their failure to 
give notice by their titles that such a lien could arise, much might 
perhaps be said to sustain the position that they became valid after 
the date of the act adopting the new Code. However that may 
be, it is certain that they became valid on May 1, 1888, the day when 
it went into effect, and violated the obligation of no contract, 
except as to bonds already issued, secured by a mortgage duly re- 
corded. Hence, the finding of the master that only the bonds issued 
before May 1, 1888, were a prior lien, and that they were so only 
as to the property of the railway company then in the flve counties 
where the mortgage had been recorded, is clearly right. As to 
the remaining property of the défendant company, thèse liens are 
certainly prier to the mortgage, if they hâve been matured as re- 
quired by the statute. The only requisite of the statute which it 
is claimed the supply creditors hâve not followed is the assertion 
that the statute requires the mémorandum of lien to be filed within 
six months after the supplies were furnished. The language of the 
statute is as follows: . 

"No person sball be entitled to the lien given hlm by the preceding section, 
imloss h(! shall, within six months after his claim has fallen due file • • • 
tbe mémorandum," etc. 

This statute is too plain to bear discussion. The date of fur- 
nishing the supplies has nothing to do with it. It is governed by 
the date when the claim matures. If the claim is payable in in- 
stallments, the statute means six months after the last installment 
is due, for the claim has certainly not fallen due until aU the 
installments are due. If the supplies — whether cars or coal or 
iron, or what not — are furnished under a single contract, the pur- 
chase money of which is divided into installments, no matter how 
numerous those installments may be, and not under separate con- 
tracta, with separate considérations, then the claim has not fallen 
due till ail the tastallments are due. The argumentum ab incon- 
venienti, that this would give rise to secret liens, cannot avail 
against such plain language in a statute, and should be addressed to 
the législature. Secret liens, while not favored, are not uncommon. 
If the clear language of the statute itself left any room for construc- 
tion, the correctness of the above reasoning would seem to be vindi- 
cated by the législature, for by the act of February 18, 1892, it 
amended this section so as to provide that this lien should be 
matured within 90 days after the supplies were furnished, which 
was quite a superfluous proceeding if the original statute meant 
what the plaintiffs contend. It follows, therefore, that thèse supply 
creditors who furnished roUing stock hâve a lien, along with the 
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other supply creditors, upon the railroad and its property, including 
the rolling stock itself ; th.at this lien is prior to the mortgage ex- 
cept in the five counties named, and prior to the exécution in ail. 
Thèse supply liens date back to the time of furnishing the supplies, 
and hâve no priority as among each other. 

Much attention was given by counsel to the question of the 
comparative rank of the exécution and the lien reserved in the 
car-trust contracta. From what has been said, we are of opiniou 
that the car creditors, with an exception about to be named, are 
entitled to a lien, not only on the cars themselves, but also on 
the other property of the défendant company, superior to that of 
the exécution, as supply creditors, under section 2485, whether 
the lien reserved on the car-trust contracts is superior to that of 
the exécution or not. 

The question of comparative rahk does not necessarily arise, 
except in the case of the New York Equipment Company, men- 
tioned at pages 36 and 39 of the record in the master's report, on 
which the master passes adversely. This company furnished its 
cars under a contract dated Pebruary 1, 1888, and matured its lien 
about the same time as the others. It is strenuously argued by 
counsel for this company that its lien is valid. The commissioner 
reported against it on the ground that at the date vi'hen its con- 
tract was made the Code had not gone into effect, and that conse- 
quently at that date there was no valid statute giving a lien for 
supplies, as the statute then in force had been declared uncon- 
stitutional for want of proper désignation in its title. Counsel 
for this company contend that the act was only so far invalid as 
it failed to give notice of its object in its title, and that this objec- 
tion was removed as soon as the act adopting the Code was ap- 
proved, even though, by its terms, it did not go into effect till 
May 1, 1888, as this act gave the notice in which alone the prior 
statute was defective. Plausible as this argument is, we think 
that the prior act was in that respect absolutely void, or legally 
équivalent to no act at ail, and that, therefore, no lien could arise 
tiU the enactment and opération of a valid act, which did not take 
place till May 1, 1888. The authorities cited seem to be ail au- 
thorities where the only question was whether a prior act admitted 
to be valid, or a subséquent act equally valid, applied. This is 
very différent from the contention hère, which is that an act ad- 
mitted to be void applies to an interregnum between the enactment 
and opération of a valid act. We must therefore hold that the New 
York Equipment Company has no claim for a lien under section 
2485. It is therefore relegated to its contract lien under section 
2462. It is certainly ahead of the mortgage as to this lien, for 
the mortgage, vesting on its cars as after-acquired property, took 
it subject to ail equities, even unrecorded. On the other hand, 
the other supply claimants are certainly ahead of this claim of 
the New York Equipment Company, as its contract was not prop- 
erly recorded. But, under the principlcs of marshaling, this com- 
pany can claim that the other supply claimants must tirst go 
against the other property, and this would leave no one to con- 



WATEBLOO MIN. CO. ». DOK. 685 

test its right but thé owner of the exécution. The main discussion 

by counsel was as to the relative rank of the contracta and the 
exécution. This question is most ably argued in the briefs of coun- 
sel on either side. We think the counsel for the contracts hâve 
the right of the case. We are of opinion that the contracts take 
precedence of the exécution, and that the claim of the New York 
Equipment Company should be allowed, and that its exceptions to 
the master's report should be sustained. 

In respect to the claim of Paul S. Reeves for supplies furnished 
by him to the raiïroad company between August 16, 1890, and 
December, 1890, we think it must be allowed. His failure to file 
it within six months after it had fallen due is not fatal, inasmuch 
as the decree for account, of Slarch 17, 1891, was entered by this 
court within that period. It has been held ia Seventh Nat Bank 
V. Shenandoah Iron Co., 35 Fed. Kep. 436, that a decree for account 
suspends the running of the six months, in such a case. We are of 
the same opinion, and will disallow the claim. 

As to the claim of the Hospital of St. Vincent of Paul for médical 
services and board rendered to an employé of the raUroad company, 
who had been injured and disabled in its service, it does not seem 
to us to fall within the terms of the statute giving the lien, and 
must be disallowed. The hospital did not furnish "supplies neces- 
sary to the opération of the railroad," in favor of which section 
2483 gives a lien. 

A decree will be given in accordance with the foregoing opinion. 



WATERLOO MIN. CO. v. DOB et al. 

(Circuit Court, S. D. Califomla, AprU 18, 1893.) 
No. 120. 

1. Mines and MiNrNa— Boundaht op Claim— Patent Conclusive. 

The assignée of a mlning daim procured a patent therefor, the survey 
being inade under the supervision of the original locator. Held that, In 
the absence of évidence of bad falth on tlie part of the locator, the patent 
was concluslve as to the limits of the claim as against the patentée. 

8. Same — Use op Gbound pok Buii-dings and Tunnel. 

The use of an unolaimed pièce of ground by a mlning company for build- 
ings and for the construction of a tunnel thei'eunder to aid in the worliing 
of the conipany's claim, does not initiate any rlght to the ground as an 
Independent mlning claim. 

8. Same — Location of CiiAiM — Failure to DiscovEn Lode— Rigiit to Patent, 
The fact that thrce tons of silver-beariiig rocli, yielding ÇGOO, hâve been 
exti-acted fi'cm a mining claim, does not entitle the locator to enter the 
claim for a patent when no vein or Iode has been discovered within the 
limits of the claim, the location having been made merely in the hope of 
findlng such at some future tlme. 

Proceeding by the Waterloo Mining Company against John S. 
Doe, James L. Patterson, and Diedrich Bahten to détermine the 
right to a mining claim. Decree declaring that neither party is 
entitled to the disputed ground. 

A- H. Eicketts, for complainant. 

C. J. Perkins and R. S. Mesick, for défendants Doe and Patterson. 
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EOSS, District Judge. Ail of thé mining claims mentîoned 
herein lie on thé southerly side of Calico mountain, in San Ber- 
nardino county, of this state, and within the Calico mining dis- 
trict. Of thèse claims the Silver King is highest upon the moun- 
tain side. Immediately south of and adjoining that is the Oriental 
No. 2; immediately south of and adjoining the Oriental No. 2 is 
the Oregon No. 3, (the ground in dispute;) next lower down the 
mountain is the Oregon, the Oregon and Oriental No. 2, however, 
having a common corner, and the Oregon No. 3 heing a triangular- 
shaped pièce of ground lying between them ; and immediately south 
of and adjoining the Oregon is the Silver Monument. The Silver 
King and Oregon are owned by the complainant, and the Oriental 
No. 2 and Silver Monument are owned by the respondeut Doe. Both 
parties claim the Oregon No. 3. The ground embraced by that 
claim was located as a mining Iode claim, and called "Oregon No. 
3," by D. Bahten, on or about the 22d day of August, 1885. At the 
time of such location, however, no vein or Iode had been discovered 
within the boundaries of the claim, but, according to Bahten's 
own testimony, his location was made "in the hope of flnding some 
ore in it at some time." In 188(5, Bahten leased the Oregon No. 3 
claim, for mining purposes, to a man named Stevens, who mined 
therefrom about three tons of silver-bearing rock, which yielded 
him |C00. In 1887, Bahten sold the claim to the respondent Doe for 
$2,000. Doe subsequently relocated the ground in his own name, and 
in making such relocation included within the Unes of the claim 
some ground which had been left out of the officiai survey of the 
Oriental No. 2. Upon this relocation Doe applied in tho United 
States land office at Los Angeles for a patent for the ground thus 
claimed. Against its issuance the complainant protested in the 
land office, and within the statutory time commenced the présent 
suit to détermine the conflicting claims of the respective parties 
to the ground embraced within the Oregon No. 3 claim. 

The Oregon claim, which is now patented, and the property, as 
has been said, of the complainant, was originally located by James 
Waldrip in July, 1881. The immédiate predecessor in interest of 
the complainant was a corporation called the Oro Grande Company; 
and that company, of which Bahten was vice président and gênerai 
manager, was the owner and in possession of the Silver King and 
Oregon claims at the time Bahten located the Oregon No. 3. 

The grounds upon which complainant relies for a judgment in 
its favor are, in substance: First, that the ground in contro- 
versy was in fact a part of the Oregon claim as located by Waldrip 
in 1881, and was omitted from the officiai siirvey and patent of 
that claim through the fraudulent acts of Bahten; second, that 
both the Oro Grande Company and complainant hâve made siich 
use of the ground in controversy as raise a privilège in their be- 
half inconsistent with the acquisition of any right by the respond- 
ent to become the purchaser of it from the government; third, that 
the location of the ground made by Bahten and sold to Doe was 
made under such circumstances of bad faith and wrong towards 
the Oro Grande Company (of which Doe had knowledge) that his 
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location inured to the beneflt of that company, and tkrough. it to 
Ihe complainant; fourth, that tlie ground in controversy was not 
subject to location, nor properly located, so as to entitle respondent 
to become a purcliaser thereof from the government. 

As a matter of fact the offlcial survey of tbe Oregon claim, upon 
which. tlie complainant's predecessor in interest, tbe Oro Grande 
Company, applied for and received the government patent, did not 
include the ground afterwards located and now claimed as the 
Oregon No. 3. The record shows that at the time of the making 
of the ofiScial survey of the Oregon claim, and at the time of the 
making of the application for a patent for it, based upon that sur- 
vey, Bahten was vice président and gênerai manager of the Com- 
pany making the application; but there is nothing in the record 
showing or tending to show that the ground hère in question and 
known as the "Oregon No. 3 Claim" was omitted from the officiai 
survey and patent of the Oregon claim by reason of any fraud 
practiced by Bahten or any one else. The case shows that Fred- 
erick E. Lewis was the United States deputy minerai surveyor for 
Califomia, who made the officiai survey of the Oregon claim, and 
that he directed Bahten to send for Waldrip, the original locator 
of the claim, to point out its monuments and boundaries, for the 
reason that the location notice was indefinite, and he wished to 
know from the locator himself where the monuments were origi- 
nally placed. In accordance with that direction, Bahten sent for 
Waldrip, who came and pointed out to the surveyor what he 
claimed to be the original monuments and boundaries. The évi- 
dence shows that in doing so Waldrip was not prompted by Bahten 
or any one else, and that, whether correctly designated or not, 
the corners and lines pointed out by him were not the resuit of 
any improper influence exerted by Lewis, Bahten, or any other per- 
son. The boundaries thus pointed out by the original locator of 
the Oregon claim were the boundaries adopted by the government 
surveyor, and returned by him to the land office, and upon which 
the government patent was issued to and received by complainant's 
predecessor in interest, the Oro Grande Company. 

The patent so issued is a conclusive détermination of the true loca- 
tion of the Oregon claim; but, apart from this, the évidence in the 
case, I think, shows that the boundaries of that claim adopted by 
the government surveyor and embodied in the patent are in ac- 
cordance with its boundaries as originally established by Waldrip. 
As has been said, they were pointed out to the surveyor by Wald- 
rip himself. If he testifled truly, and was not mistaken in respect 
to the boundaries pointed out by him, there is no room for doubt 
upon this point. His testimony seems to hâve been given in a 
very straightforward manner, and bears every impress of truth. 
In his notice of location placed in the discovery monument, and 
recorded in the records of the mining district, in claiming 750 feet 
easterly and 750 feet westerly of the point of discovery, with 300 
feet on each side of the vein, he added: 

"Of so mucli of 300 feet as will not conflict with the boimdary Ihie of tbG 
Oriental Mine No. 2, and the northern boundaries Une of Silver Monument'^ 
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northem Une. Said mine Is situated south of and ranning parallel wlth tiie 
Silver King and Oriental No. 2, and north of the Silver Monument mine." 

It is urged on the part of the complainant that this language 
in the notice of location of the Oregon claim shows that the in- 
tention of the locator was to take up ail of the vacant ground be- 
tween the Oriental No. 2 and Silver Monument clainis, and in the 
cross-examination of Waldrip it was strenuously endeavored by 
counsel to make him admit that such was his intention in using in 
the notice the language quoted. The explanation of the witness 
was that he knew that the Oriental No. 2 and Silver Monument 
claims had been previously located, although he did not know their 
précise lines. He did not therefore know whether there were 600 
feet of ground between the two, and that, as he had no intention 
of infringing upon either of those claims, for the purpose of mani- 
festing that intention he inserted in his notice of location of the 
Oregon claim the language already quoted, He knew the south- 
east corner of the Oriental No. 2 claim, and he adopted the monu- 
ment that marked that corner as the northeast corner of the Ore- 
gon claim. Concerning that fact there is no dispute; and as 
there is no question but that the northem boundary of the Oregon 
claim as originally located was a straight Une from this common 
corner of the Oriental No. 2 and Oregon claims to the northwest 
corner of the latter claim, wherever it was established, it is mani- 
fest that if the northwest corner of the Oregon was correctly pointed 
out by Waldrip. to and adopted by Lewis in the survey upon which 
the patent was issued, the ground hère in controversy was not in- 
cluded in the original location of the Oregon claim. 

In respect to the northwest corner of the Oregon, Waldrip is 
very spécifie in his statements. He says that he did not and could 
not establish the northwest corner of the claim in line with its 
Southwest corner and west end center monuments because of a 
deep gulch that existed in the side of the mountain, and which 
compelled him to diverge to the east. That he built the north- 
west corner monument of stone about 3 feet high, and on the edge 
of the gulch, which was about 20 feet deep, and so close to it that 
in building the monument he came very near sliding down the MIL 
This fact, as well as the physical character of the place, would 
naturally impress itself upon the memory of the witness. He fur- 
ther testifles that when he went there to point out the boundaries 
of the claim to the surveyor that northwest corner monument was 
still standing where he placed it, although some of the rocks, 
probably one foot of them, had fallen off. I am satisfled this wit- 
ness told the truth, and that between the Oriental No. 2 and the 
Oregon claim, as originally located as well as patented, there 
was a vacant triangular pièce of ground, afterwards located by 
Bahten as the Oregon No. 3. 

The case shows that the Silver King claim is worked by means 
of a tunnel that commences and extends for 14 feet in the ground 
hère in dispute, located and known as the "Oregon No. 3," and 
through the Oriental No. 2 claim, into the Silver King ground. 
That tunnel was constructed into and across the Oriental No. 2 
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gi'ound by the owners oî tlie Silver King claim under license and 
permission given them by the owners of the Oriental No. 2, upon 
th.e conditions tbat tlie tunnel should be for the joint use of tbe 
Silver King Company and the owners of the Oriental No. 2 claim, 
and that any ore encountered in the Oriental No. 2 ground in run- 
ning the tunnel should be the property of the owners of the Oriental 
No. 2 daim. The complainant and its predecessors in ownership 
of the ►Silver King claim, as necessary adjuncts in and about the 
opération of the tunnel so constructed, and for the woriiing of 
the Silver King claim, erected upon the ground in dispute, and now 
known as the "Oregon No. 3 Claim," a blacksmith shop, a carpenter 
shop, a stable, a boiler house, a rail track, a waste dump, and, as 
has already been said, about 14 feet of the tunnel. None of thèse 
structures were erected, and no act was done in connection with 
them, with any référence to the location, working, or development 
of the ground in dispute as a mining claim, or for any purpose 
other than that of subserving the purpose of working and derelop- 
ing the Silver King mine. It is perfectly clear that the posses- 
sion thus held by the complainant and its predecessors in inter- 
est of the ground in dispute, and the buildings erected and acts 
performed by them for the purposes stated, could not initiate any 
right to the ground in dispute as an independent mining claim. 
Whether ground so possessed and used is open to location as a 
mining claim by one having trust relations with those so possessed 
of and using the ground, or is subject to relocation by the grantee 
of such person with notice of the trust relations, need not be de- 
termined, for the reason that I think it clear from the évidence that 
neither at the time of Bahten's location of the Oregon No. 3, nor 
at the time of its relocation by his grantee, the respondent Doe, 
had there been discovered, nor has there yet been discovered, so 
far as the évidence shows, any vein or Iode of quartz or other rock 
in place within the boundaries of the claim. 

As has been already observed, Bahten himself admits in his 
testimony that at the time his location was made there had been 
no such discovery made, but that the claim was located "in the 
hope of finding some ore in it at some time;" and the testimony 
of Mr. John Hays Hammond, a mining engineer of much learning 
and expérience, and who made a critical examination of the ground 
shortly before giving his testimony, shows clearly that no vein or 
Iode has yet been discovered within the boundaries of the claim; 
that there are no outcroppings of any vein or Iode upon the surface 
of the ground; and the little exploration that has been made by 
means of cuts, a small tunnel, and a shallow shaft has failed to 
disclose any such vein or Iode. It is quite true that from one 
or more of the cuts Stevens extracted the ore already mentioned, 
.md that other mineral-bearing rock exists in them, samples of 
which were introduced in évidence as exhibits in this case. But 
the testimony of Hammond, which is not overcome or Impaired by 
that of Tucker, Patterson, Scupham, or any other witness, shows 
that it did not corne from any delined vein or Iode, so far as can 
be ascertained from developments so far made. It is obvions that 
v.66F.no.9 — 44 
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without the discovery of a vein or Iode tlie ground in question 
was net subject to location as a mining Iode claim. I am there- 
fore of opinion tliat neither party to tlie suit is entitled to enter 
the ground embraced within the boundaries of tbe Oregon No. 3 as 
a mining claim. 
A decree in accordance witb thèse views will be entered. 



ALABAMA & G. MANUF'G CO. et al. v. ROBINSON. 

(Circuit Court of Appeals, Fifth Circuit. May 30, 1S93.) 

No. 97. 

1. MoBTGAGE Bonds— Pkovision fob Matuhitt of Principal on Default m 

Intbrest — Construction. 

Certain mortgage bonds provided ttiat "it Is liereby expressly agreed 
by said company, witli each and any holder of this bond, th.at, m case 
of the nonpayment of any interest coupon bereto attached, if such default 
sliall continue for six montlis after maturity and demand of payment, 
the principal of this bond shall become Immedlately due." Held, that this 
six months was not in addition to days of giuce, but was to nm from the 
date on which the coupons were expressed to be due, aud, although a de- 
fault continued but two days more than the six months, the holders were 
entitled to déclare the principal immedlately due. 

2. Same. 

The above-quoted recitation in the bonds restrlcted the provision for 
the maturity thereof for nonpayment of interest to the particular bond 
or bonds on which interest was not paid. 
8. Same— Waivbr— AccEPTANCB of Interest. 

An acceptance of interest after the default had continued longer than 
six months was a waiver of the rlght to déclare the bonds matured. 

4. FORECLOSURE DeCREE. 

It appearing, in a foreclosure suit, that the interest was paid on some 
of the bonds, it was necessary to take an account of the bonds whloh 
were properly declared to hâve matured; and a decree which adjudged 
ail the bonds to be due was erroneotis, and should be reversed. 
6. Trust Deed— Foreclosure— Notice. 

A trust deed made by a raanufacturlng corporation to secure Ita bonds 
empowered the trustées, on default of interest payments, to sell the prop- 
erty, "If, after notice is served on the président of said company, the same 
shall remain unpaid for six months after such default." Held, that wheii 
the trustées sued to foreclose, instead of seUing under the power, it was 
unnecessary to aver the giving of notice of default to the défendant 48 
Fed. Rep. 12, aflirmed. 
6. Same— Single Tbustee's Right to Sue— Pleading. 

One of three trustées in a trust decd is entitled to sue alone for fore- 
closure, wlien he avers that one of the otliers is dead, and that the re- 
maining one, who is made a défendant, at a sale of the property under 
decree of a state court, claimed to be interested in the purchase thereof, 
and "is Inten-ated adversely to your orator, as trustée of said bond- 
holders." 48 Fed. Rep. 12, afflrmed. 

Appeal from tbe Circuit Court of tbe United States for the North- 
ern District of Georgia. 

In Equity. Suit hj J. J. Eobinson, trustée, against the Alabama 
& Georgia Manufacturing Company, tbe Huguley Manufacturing 
Company, and William T. Huguley, to foreclose a trust deed given 
by the flrst-mentioned company. A demurrer to the bill was over- 
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ruled, (-^3 Fed. Rep. 12,) and a decree of foreclosure was entered. 
Subsequently, the case was heard on demurrer to a pétition for at- 
torneys' fées, and tlie demurrer was sustained. 51 Fed. Rep. 268. 
Défendants appeal from the foreclosure decree. Reversed. 

John M. Chilton, Allen Fort, and W. S. Thorlngton, (Brickell, Semple 
& Gunter, on the brief,) for appellants. 

B. F. Abbott, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

McCORMICK, Circuit Judge. The Alabama & Georgia Manu- 
facturing Company issued bonds to the amount of $G5,000. In the 
mortgage to secure the same it is stipulated: 

"To provide for tlie paymeiit of the bonds aforesaid, and the Interest there- 
on, at the tlme and place when and where the same shall respectively fall 
due and paj'able, tlie sald J. J. liobinson, W. C. Yancey, and W. T. Huguley, 
or a majority of them, or their suiTivors and suocessors, are hereby au- 
thorized and empowered, should default be made In the payment of said 
bonds when they fall due, or In the payment of the interest on said bonds 
as it shall accrue, then, immediately on such default being made known by 
the holder or holders of said bonds, the holder or holders of said coupons 
attached thereto, and if, after notice Is served upon the président of said 
Company, the same shall remaiu unpaid for six months after such default 
shall hâve been made in the payment of said interest or principal, as the 
case may be, and at the request of any one or more of the holders of said 
bonds or coupons, and without any other or furtlior authority from the sald 
Alabama & Georgia Manufacturing Company, upon giving slxty days' notice 
of the time and place of sale, together witli tlio description of the property, 
in a newspaper published in the citics of Atlanta, I^a Grange, and West 
Point, Georgia, to procecd to sell at public auction, at the office of said Com- 
pany, in the city of West Point, Georgia, for cash, the property hereln con- 
veyed, or a sufficiont amount of the same to pay the amount due, and apply 
the proceeds of the sale," etc. 

In each of the bonds there is this provision: 

"The Alabama & Georgia Manufacturing Company hereby acknowledges 
itself indebted, for value recelved, to the bearer hereof, in the suni of flve 
hundred dollars, in lawful money of the United States of America, to be pald 
at the office of the company, in West Point, Georgia, on the flrst day of 
January, 1904, with interest at the rate of eight per cent, per annum, payable 
on the flrst day of January and the flrst day of July of each yoar, until the 
said principal shall be fuHy paid, on the présentation of the annexed coupons 
,is they respectively become due. And it Is hereby expressly agreed by siiid 
Company, vyith each and any holder of this bond, that in the case of the 
nonpayment of any interest coupon hereto attached, if such default shall con- 
tinue for six months after maturlty and domand of payment, the principal of 
this bond shall become immediately due and coUectiblc." 

Subsequently, in a suit between stockholders and unsecured cred- 
itors of the company, ail of its property was put in charge of a re- 
ceiver by a state court, and in the course of proceeding ordered sold 
subject to the foregoing mortgage, and passed by thèse proceedings 
to the Huguley Manufacturing Company. While said property 
was in the hands of the receiver of the state court, interest was 
paid on said bonds within six months after the maturity of the cou- 
pons, but not promptly at maturity, or within the days of grâce; 
and after the Huguley Manufacturing Company purchased and took 
control of this proi>erty it paid interest which matured in January, 
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1890, in June of tliat year, and the interest that matiired Ist of 
July, 1890, it endeavored to place in Atlanta, Ga., by the 31st of 
December of that year; but by some means the remittance was 
delayed, and did not reach. Atlanta in time to be available for the 
payment of interest at that point until January 2, 1891. Thereupon, 
the holders of the majority of the bonds claimed that there was such 
a default in the payment of interest as authorized them to treai 
the bonds as matured, and procured the bringing of the suit by the 
trustée, J. J. Eobinson. Demurrers were submitted, and were 
properly overruled for the reasons given in the opinion of the emi- 
nent judges who passed on said demurrers. One of the trustées 
being dead, the power and duties of the trustées devolved on the 
survivors. Perrj', Trusts, § 343. W. T. Huguley is clearly shovvn to 
hâve had an interest adverse to the trust, and being before the court 
as a party to the suit, though named as a défendant in the bill, we 
consider it was in the power of the court to permit the single 
trustée to proceed. 

The circuit court held that days of grâce were not to be allowed 
on thèse coupons, and this is assigned as error. We do not ex- 
press any views as to whether, by the gênerai commercial law, or 
by the law of Georgia, thèse coupons were or not entitled to days 
of grâce, for the reason that we consider it immaterial in this case. 
The coupons, in express terms, on their face, were payable on tlie 
Ist day of July, 1890. If they were entitled to grâce, they were 
not subject to protest or action thereon — that is, to be dishonored — 
until the expiration of the days of grâce ; but, not being paid at auy 
time during this perlod of grâce, they were dishonored, and the office 
of grâce was exhausted. ISTow, for an entirely différent purpose, 
the contract in this case provided another period of grâce, — not an 
additional period, but another; not to be tacked onto the expira- 
tion of the period of commercial grâce, but, like the days of com- 
mercial grâce, to be computed from the day of payment named in the 
promise to pay, — and that period expired before the 2d of January, 
1891. 

AU of the previous conduct of the appellant shows that its 
offlcers and légal advisers so construed this contract for six months' 
grâce. The appellant did not owe thèse bonds and coupons. Its 
property was subject to their payment according to their terms. 
It was not charged, and it did not concern itself, to save thèse cou- 
pons and bonds from dishonor; did not, in other words, claim or 
accept and use commercial grâce, but, on the contrary, systemat- 
ically rejected this beneficence, and avaUed itself of the utmost 
limit of the contract grâce that eould consist with saving its prop- 
erty from the contingent maturity of thèse bonds. The money to 
pay the January, 1890, interest was deposited in the bank in 
Atlanta, June 30, 1890. The check for the money to pay the July, 
1890, interest did not leave St. Louis until after banking hours, 
December 29, 1890, and by the utmost dispatch could not hâve 
reached Atlanta in time to be available before the beginning of 
banking hours, December 31, 1890. We consider this practical con- 
struction of this provision the sound one. The check did not reach 
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the bank in time to be available before January 2, 1891, after the 
contract grâce had expired, drawing with it the conséquences ex- 
pressed, unless waived by the holders. No provision having been 
made for the payment of thèse coupons at maturity, whether matur- 
ing without or with grâce, at West Point or elsewhere, the holders 
were under no obligation, légal or moral, to hunt for a payor in 
Atlanta or elsewhere. The appellant, if it would hâve saved the 
conséquences of the default, should hâve made payment or tender of 
payment, or used such reasonable endeavors to flnd the holders, 
and make the payment or tender, as would be taken as équivalent 
therefor. This it did not do. While forfeitures are not favored 
by courts, the systematic continuance for the longest possible time 
in the nonpayment after maturity of thèse interest coupons was 
such as does not commend the appellants to the favor of a court 
of conscience. Hère time was the essence of the contract. The 
bonds had been dishonored by three successive defaults in the pay- 
ment of interest. The holders might well be indulged some strict- 
ness in requiring that the party interested in preventing the con- 
tingent maturity of thèse bonds should keep within their letter, 
and said holders should not be held bound to hâve received their 
interest, even if tendered, on or after January 2, 1891. Some of the 
holders of thèse coupons, however, did receive that interest from the 
appellant, and surrendered said coupons. This must be held a 
waiver of the default as to those bonds from whieh such paid and 
surrendered coupons had been detached. It is certain, therefore, 
that ail of the bonds had not matured when this suit was filed. It 
was the duty of the complainant to show how many of the bonds 
had matured. This has not been done. The complainant's prayer 
is: "(1) That an account be taken of the holders of said bonds, and 
the amount for principal and interest due them, and each of them." 
What is indispensable in a decree of foreclosure and sale, such as 
asked in this case, and which the decree appealed from purported 
to grant, "is that there should be declared the fact, nature, and 
extent of the default which constituted the breach of the condition 
of the mortgage, and which justifled the complainant in filing 
his bUl to foreclose it, and the amount due on account thereof, 
which » » • the mortgagor is required to pay within a reason- 
able time, to be fixed by the court, and which, if not paid, a sale 
of the mortgaged premises is directed." Railroad Go. v. Fosdick, 
106 U. S. 47, 1 Sup. et. Eep. 10. In the case just cited the doctrine 
is clearly stated, and the authorities sufficiently cited and reviewed. 
We construe the recitation in the bond in this case to control and 
restrict the provisions for the maturity of the bonds on account 
of the nonpayment of interest to the particular bond or bonds on 
which the interest was not paid. It being clearly shown that 
interest was paid on some of thèse bonds, it was manifestly neces- 
sary for the account prayed for to hâve been taken ; and as no such 
account was taken, and the decree adjudged the principal and 
interest of the whole issue of the bonds to be due, it is obvious that 
there was such a substantial error in that ûnding as must, on appeal, 
vitiate ail subséquent proceedings. Therefore, on this ground. 
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we must reverse thé decree appealed from, and remand tlie case 
to be proceeded with in accordance with the views herein expressed. 
Ordered that the decree of foreclosure and sale be reversed, and 
cause remanded 



TO^rPKINS r. DRENNEN et al. 

(Circuit Court of Appeals, Fiftli Circuit. May 22, 1893.) 

No. 100. 

1. MOKTGAGES — POWEB DP SaLE ON DepAUIjT— CONSTlinCTION. 

Wliere tlie terms of a mortgage autliorize the mortgagee, on default, 
to sell only for cash, and he accepts notes from the purchaser, he Is 
liable to the mortgagor for the différence between the amounts which, 
by the terms of the mortgage, are to be applled to the payment of the 
debt, and the selling priée, notwlthstanding that the purchaser's notes 
subsequently became worthless. 

2. Eqtjitt Jurisdiction— Res Judicata. 

Défenses to an action at law, which hâve been adjudicated between the 
parties, will not constitute a basis for relief in a court of equity. 
8. Same. 

Matters which, if a défense to an action at law, could hâve been set 
up therein, cannot, after the détermination of sucîh action, be used by 
the unsuccessful défendant as a basis for équitable relief, where it does 
not appear that he was prevented from availing himself of such défense 
by fraud or accident. 

Appeal from tbe Circuit Court of tlie United States for the South- 
ern Division of the Northern District of Alabama. 

In Equity. Bill by Henry B. Tompkins against D. M. Drennen 
and Joseph Smith to enjoin the sale of plaintiff's property under 
exécution. From a dismissal of the MU on demurrer, complainant 
appeals. Affirmed. 

Statement by TOULMIN, District Judge: 

The bill in this case was flled to enjoin the sale of appellant's property, 
levied on under an exécution Issuod on a judgmont obtained against Mm in 
the State circuit court of Jeflerson county, Ala. The facts on which the judg- 
ment was obtained were, in substance, as follows: On December 1, 1886, 
appeUant sold a block of land in the city of Birmingham, Ala., to Royster 
and Martin, making them a deed therefor, and receiving contemporaneously 
from them a mortgage to secure the payment of the purchase money, evi- 
denoed by two notes, each for the sum of $13,333.33, due at one and two years 
after date. By the terms of the mortgage it was provided that, if there was 
a failure to pay either of sald notes at maturity, appellant was authorized 
to take possession of the block of land, and to sell the same at public outcry 
for cash. The note falling due on December 1, 1887, was not paid, and on 
December 7th appellant duly advertised the property for sale, and on Jan- 
uary 7, 1888, offered it for sale at public outcry to the highest bldder for 
cash. Charles D. Woodson became the purchaser for the sum of $32,000. On 
the same day appellant executed a deed to Woodson, aclaiowledglng therein 
the payment of the considération of $32,000, and also wrote a letter to Royster 
and Martin, Incloslng a statement of acoount between them, and a cbeck for 
$42.85, stating that this amount was the balance due them after paying the 
mortgage debt, with interest, and expenses of sale; and on Febraary 21, 1888, 
appeUant made an entry on the record of the mortgage of the words, "Satisflecî 
in full." Prier to December 7, 1887, and to the advertisement of the mortgage 
sale, appellee Drennen purchased the block of land from Royster and Martin, 
and after said sale purchased their claim for the balance of the proceeds there- 
of . He subsequently entered suit against appellant for such balance in the cir- 
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cuit court of Jeffcrson county, Ala., on tlie common counts in assumpsit, one of 
wliich was for money had and received. Appellant appeared and pleaded to 
the suit, and in due coui-se of proceedings judgnient was recovered by ap- 
pellee for tlie sum of $2,628.75. From this judginent an appeal was taken by 
appellant to the suprême court of the state, which afflrmed the judgment. In 
March, 1892, and af ter Drennen had obtained his judgment, appellant filed the 
original bUl in this case, aUeglng as the facts constitutliig the equity of the blU 
that Woodson never pald any money to hlm in cash on account of the pur- 
chase of said land, but that he executed to him his promissory note for the 
whole of the $32,000 purehase money, with interest at 8 per cent, per annum; 
that In December, 1889, appellant flled a bill In the state court to enforce his 
vendor's lien on said land, and in January, 1890, a decree was rendered In the 
suit subjecting the L-ind to his lien and authorizing a sale of the same; that the 
sale was had in March, 1890, and that appellant, for want of a better bidder, 
was compelled to become the purchasor for the sum of $20,000, leaving a 
balance due him from Woodson, for which he thereafter obtained a personal 
judgment against him, on which exécution was Issued and $273.8.5 
realized, leaving the balance of the $32,000 wholiy unpald; and that said 
Woodson had since dled, hopelessly Insolvent. The biU further averred that 
Drennen had caused exécution to be issued on his judgment and to be placed 
in the hands of the sheriff of Jefferson county, Ala,, who had levicd the same 
on appeUant's property. The bill prayed for an injunctlon restraining Dren- 
nen from enforcing the collection of his judgment and the sale of appellant's 
property under the exécution. 

Drennen filed demurrers to the bill, and also moved to dismiss it for want 
of equity. On the hearing the bill was dlsmissed. This was on June 23, 
1892. On July 23, 1802, the amended bill was flled, averring In substance and 
effect that Drennen had no right or title to the claim sued on in the state cir- 
cuit court, and that said court had no jurisdlotion to render any judgment 
against appellant in that suit on the facts disclosed In the record. A demurrer 
to the amended bill was flled by Drennen, and sustained by the court. From 
the decrees sustalning the demurrer and dismissing the bill and amended 
bill this appeal was taken. 

E. 0. Brickell and Wm. B. Farley, for appellent 

James E. Webb, (GUlespie & Smyer and Webb & Tillman, on the 

brief,) for appellees. 

Before FARDEE and McCOEMlCK, Circuit Judges, and TOUL- 

MIN, District Judge. 

TOULMEN", District Judge, after stating the case as above, de- 
livered the opinion of the court. 

A court of equity does not interfère with iudgments at law, un- 
less the complainant has an équitable défense of which he could 
not avail himself at law, or had a good défense at law which he 
was prevented from availing himself of by fraud or accident, un- 
mixed with négligence of himself or his agents. Knox Co. t. Harsh- 
man, 133 U. S. 152, 10 Sup. Ct. Rep. 257, and authorities therein 
cited. The facts averred iu the original bill constitute no défense 
at law or in equity to Drennen's claim as purchaser of the land 
from the mortgagors and owners of the equity of rédemption, and 
as assignée of their claim against the appellant for the surplus 
of the proceeds of sale. Although appellant had authority under 
the mortgage to sell only for cash, he had the right to agrée with 
the purchaser to allow him time for the payment of the purehase 
money. This was a matter between the mortgagee (appellant) 
and the purchaser, which they could arrange to suit themselves, 
<Durden v. Whetstone, 92 Ala. 480. 9 South. Rep. 176; Mewburn's 
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Heirs v. Bass, 82 Ala. 622, 2 South. Eep. 520;) and wliether the 
purchaser settled the purchase money in cash, or by executing a note 
to appellant was a matter resting exclusively witli tliem, and with. 
wMch, the mortgagors had no concem, (Cooper t. Homsby, 71 Ala. 
62.) The extent of their equity was to hâve crédit for the sum bid 
as cash, and the appellee, as their grantee, was entitled to recover 
in an action for money had and received the balance of the pur- 
chase money remaining in appellant's hands after deducting the 
amounts which by the terms of the mortgage were authorized to 
be applied to the payment of the debt, and of such expenses and 
charges as were therein provided for, Tompkins v. Drennan, {Ma.) 
10 South. Eep. 638. 

The averment in the amended biU to the effect that Drennen had 
no right or title to the claim sued on in the state circuit court 
shows a good défense at law, but it appears from the record that 
such défense was fuUy and fairly tried in that suit. A court of 
equity will not assume to control a judgment of a court at law for 
the purpose simply of giving a new trial. Marshall t. Holmes, 
141 U. S. 596, 12 Sup. Ct. Eep. 62; Crim v. Handley, 94 U. S. 652; 
U. S. V. Throckmorton, 98 U. S. 61. 

The other facts averred in the amended bUl, and relied on as 
an équitable défense to Drennen's claim, if a good défense to such 
claim, could hâve been set up in his suit against the appellant in 
the state court. That suit was an action in assumpsit for money 
had and received, which, in its spirit and purposes, has been likened 
to a biU in equity, and is an exceedingly libéral action. King v. 
Martin, 67 Ala. 182. In Eddy v. Smith, 13 Wend. 488, the court 
says: 

"It is a most favorable way in whicli he [the défendant] can be sued. He 
can be liable no further than the money he has received, and against that may 
go Into every équitable défense npon the gênerai issues. He may claim every 
équitable aUowance; in short, he may défend himself by every thing which 
shows that the plalntlff ex aequo et bono is not entitled to the whole of his 
demand, or any part of It." 

Thèse principles hâve, ever sînce their development, been recog- 
nized as sound, both in England and hère, and are of daily ap- 
plication. It does not appear from the averments in the bUl or 
in the amended bill that appellant was prevented from availing 
himself of such défense by fraud or accident, without which no 
equity is shown therein. 

We flnd no error in the record, and the decree is affirmed. 



HAGAN et al. v. BLINDBLL et aL 

(Clrcnit Court of Appeals, Fifth Circuit. May 29, 1893.) 

No. 117. 

1. COMBINATIONS IN ReSTEAINT OF TeADB — EqUITT JuniSDICTION. 

The jurisdlction of the circuit court to entertain a suit to enjoln a com- 
bination of persons from interfering with and preventing shipowners 
from shlpping a crew may be maintalned on the ground of preventing 
a multiplloity of suits at law, and for the reason that damages at law 
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for iBterrupting the business and intercepting the profits of pending 
enterprises and voyages must, in their nature, be conjectural, and not 
susceptible of proof. 54 Fed. Rep. 40, afflrmed, 
8. Samb — Injunction Pbndbntb Litb — Evidence. 

Kvldence tliat, by reason of the action of a comblnation of persons, the 
crew left complainants' ship as she was about to sali, and that another 
crew could not be procured for nine days, and then only with the assist- 
ance of the police authorities and the protection of a restralning order, 
while other vessels in the vicinity had no difficulty In getting crews, is 
sufBcient to authorize the court to enjoin Interférence with the business 
of the complainants by such comblnation pendente lite. 54 Fed. Rep. 40, 
afflrmed. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

In Equity. Bill by Blindell Bros. & Co. and others against 
Charles Hagan and others to enjoin interférence with their busi- 
ness as shipowners. From a decree granting an injunction pen- 
dente lite, (54 Fed. Eep. 40,) défendants appeal. Aflarmed. 

John D. Grrace and J. Wara Gurley, Jr., (Gurley & Mellon, on 
the brief.) for appellants. 
F. B. Earhart and H. P. Dart, for appellee. 

Before TARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge. The only practical question pre- 
sented by the record is whether the court below had junsdiction 
of the case, as made by the bill. We concur in the conclusion 
reached by the learned judge who decided the case below, as ex- 
pressed in his opinion, and which is made a part of the record, that 
the jurisdiction of the court is maintainable on gênerai principles 
of équitable jurisdiction; and a careful examination of the case 
satisfles us that, under ail the facts before it, there was no error 
in the court awarding a preliminary injunction. 

The decree is therefore affinned. 



PENNSYLVANIA R. CO. v. NATIONAL DOCKS & N. J. J. C. RY. CO. 

(Circuit Court, D. New Jersey. March 28, 1893.) 

1. Injunction— When Granted— Condemnation Pkocebdings. 

Commissioners who are appointed to condemn a right of crosslng for 
one raUroad company over the tracks of another will not be enjoined 
by a court of equity from considering a certain plan of crosslng, which 
is alleged to be différent from that described in the pétition for coa- 
demnation, when the existence of any material différence is denied by 
the respondent. 

2. Same— Adéquate Remedy at Law. 

In such case the injunction should also be denied on the ground that 
equity will not interfère to control proceedings still pending In a spécial 
statutory tribunal and (the condemnatioii proceedings being under the 
New .Tersey statute) on the further ground that there Is an adéquate rem- 
edy at law, by certiorari from the state courts. 

In Equity. Bill by the Pennsylvania Eailroad Company against 
the ISTational Docks & New Jersey Junction Connecting Railway 
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Company for an injunction to restrain thé condemnation by défend- 
ant of a right of crossing for its railroad through the yard of the 
complainant company in Jersey City. Heard on a motion for 
a preliminary injunction to prevent th.e condemnation commis- 
sioners appointed by tlie state court from considering a plan of 
crossing différent from tliat described in tlie x)etition for tlieir ap- 
pointment. Denied. 

J. B. Vredenburgli, (Mr. Bedle, of counsel,) for complainant. 
Dickinson, Thompson & McMaster, (Gilbert Collins and John E. 
Emery, of counsel,) for défendant railway company. 

ACHESON, Circuit Judge. In opposition to the moving papers 
the défendant company has submitted the afftdavit of its engineer, 
to the eflect that the plan complained of in the bill does not in- 
volve any substantial departure from the method of crossing the 
complainant's property set forth in the pétition for the appoint- 
ment of the commissioners to assess the damages, but présents a 
mode of crossing, and fonn of construction, within the scope of the 
condemnation plan, and reasons in support of this view are therein 
set forth at length. Moreover, it is now shown to us that the par- 
ties and their respective engineers difïer in their interprétation of 
the terms of the clause of the pétition relating to the clearance be- 
tween the rails of the defendant's projected road and the top of the 
walled eut. Now, whether the position taken by the défendant 
with respect to the plan complained of is tenable, is a question 
upon which we do not feel called on to express an opinion. It ap- 
I^ears that the commissioners themselves hâve not definitively j)assed 
upon the question, for in overruling the objection to the ofler in 
évidence of this plan their décision was expressed thus: 

"The commissioners décide that as they hâve allowed the Pennsylvania 
Kailroad counsel to put In any évidence they saw fit in relation to the 
différent plans, wlthout any curtallment whatever, they shall allow the other 
side to continue in the same way." 

It may be, then, that tiltimately, in making their assessment of 
damages, the commissioners will reject this plan as an unwarrant- 
able change in the method of crossing deflned in the condemna- 
tion petitioiL Now, how can it be said that this is a matter not 
within the cognizance of the commissioners? The inquiry, it will 
be perceived, is whether a certain suggested mode of crossing and 
construction is permissible, under the pétition. True, the com- 
missioners are not at liberty to adopt as the basis of their assess- 
ment a plan of crossing materially différent from that described in 
the pétition. But whether such a déviation is proposed is a sub- 
ject of disputation. While, on the one side, it is affirmed that the 
suggested mode of crossing is a plain abandonment of the con- 
demnation plan, the other side earnestly contends that it is fairly 
within the terms of the pétition. Such being the issue, can ail 
considération of the subject be denied the commissioners? We are 
not prepared so to hold. 

But then, again, by what authority can a court, whether of law 
or equity, interfère with proceedings yet pending before a spécial 
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stafcutory tribunal, for the purpose of controUing there? Notliing 
is better settled than tlie rule that in a matter not purely minis- 
terial, but involving judgment and discrétion, the courts will not 
control public officers or inferior tribunals in the exercise of their 
functions. Gaines v. Thompson, 7 Wall. 347. Only after the final 
décision of such spécial tribunal can judicial authority be regularly 
invoked for the rectification of errors. Id.; State v. Médical So- 
ciety, 35 N. J. Law, 200. 

Furthermore, hère not only is there the right of appeal from 
the report of the commissioners, but an ample légal remedy, by 
certiorari, is open to the complainant. Vanwiclde v. Eailroad Co., 14 
N. J. Law, 162; State v. Lord, 20 N. J. Law, 140; Swayze v. Rail- 
way Co., 36 N. J. Law, 295; Lehfgh Val. R. Co. v. Dover & R. R. 
Co., 43 N. J. Law, 528. Says Chancellor Green in Hoagland v. 
Township of Delaware, 17 N. J. Eq. 106, 114: 

"The suprême court exercises a supervision and control over ail inferior 
trlliunals and corporations, and may control the exercise of tlieir powers, so 
far as may be necessary to prevent abuse, to protect ttie rights of the 
citizen, and redress the -wrong of every party aggrieved by their irregulaj* 
and unlawful action." 

And because the remedy at law, by certiorari, is adéquate and 
complète, the courts of New Jersey refuse équitable relief in the 
class of cases to which the présent case belongs. Hoagland v. 
Township of Delaware, supra; Hobol^en Land & Imp. Co. v. City of 
Hobolien, 31 N. J. Eq. 4G1. But, if the state courts will not afford 
the complainant relief in equity, neither should the circuit court 
of the United States, the légal remedy being ample. Ewing v. City 
of St. Louis, 5 Wall. 413. 

For the foregoing reasons, and without considering the other 
objections urged against the allowance of an injunction, we must 
deny this motion. 

BISLDING v. WILLARD et al 

(Circuit Court, D. Minnesota. June 17, 1893.) 

No. 94. 

GiTARDiAïf AND "Ward— Sale of "Wabd's Ekai-tt. 

A man died, loaving real and personal property in Minnesota, and, npon 
proper proceedings had, the probate court of the county wherein It 
was situa ted appointod a guardian for his mînor heirs, résident, with their 
mother, in Wlsconsin. The guardian presented a pétition averring that 
the sale of the roalty was necessary for the support and éducation of the 
minors, and praying lieense to sell at privato sale. The court ordered 
that notîce of the pétition be given dlrectly to persons Interested resld- 
ing witliin the state, and by publication to nonresidents. This was donc, 
in full compliance with the law. Liccnse to sell privately was granted. 
The sale was made and confinnod, and the guardian executed deeds to 
the purchaser. fleJd, that this divested ail the interest of the mînors in 
the property, and their quitclaim deed, subsequently executed, vesits 
nothing in the grantee therein. 

At Law. Ejectraent by Leslie A. Belding against John A. Wil- 
lard and George F. Piper. Judgment for défendants. 
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J. W. Bull, for plaintiff. 

J. L. Washbum and W. W. BUlson, for défendants. 

NELSON, District Judge. Tliis is an action of ejectment to 
recover an undivided two-seventlis of tlie S. J of the S. E. i of section 
29, townsMp 50, range 14, situated in St. Louis coimty, in this 
district. The plaintiff's title rests upon a quitclaim deed from 
Godfrey F. Burg and wtfe and John Peter Burg, dated July 14, 1891, 
and duly recorded. The défendants claim to be the owners throngh 
a guardian's sale made in 1872, and approved by the probate court 
of St. Louis county July 11, 1872. To sustain the plaintiff's title, 
an attack is made upon the proceedings lu the probate court of 
St. Louis county, appointing a gnardian, and the subséquent pro- 
ceedings, culminating in a sale of the property in controversy. 
The plaintiff is entitled to a judgment in his favor unless the pro- 
ceedings before the probate court passed the title. AU objections 
by plaintiff's counsel to the évidence offered are overruled. 

Spécial Facts Found. 

The facts found are that John Peter Burg and Godfrey Frederick 
Burg were the only minor heirs of John Peter Burg, the elder, 
who died seised of an estate embracing the land in controversy, 
and that the undivided two-sevenths of the quarter section sought 
to be recovered in this action was iuherited by them. That Cath- 
arine Burg, the widow of John Peter Burg, deceased, was the mother 
of the minors, with whom they resided in Wisconsin, and on March 
23, 1872, a pétition was presented and flled in the probate court of 
St. Louis county, Minn., in the matter of the estate of John Peter 
Burg, stating that he left personal property, and two minor heirs, 
residing with their mother, in Wisconsin, naming them as Peter 
Burg, âge about 7, and Godfrey Burg, âge about 9 ; and John 
Mallman was duly appointed, on the same day, by the probate court, 
the guardian of the minors, and letters of guardianship duly issued 
to him. That on April 18, 1872, a pétition in the matter of the 
estate of John Peter Burg was presented by the guardian, appointed 
as aforesaid, to the probate court, in which it is stated that he 
"is the guardian of Peter Burg and Frederick Burg, and that it is 
necessary to sell the undivided 2-7 of the south half of the 
southeast quarter (S. I of S. E. l) of section twenty-nine, (29,) town- 
ship fifty, (50,) range fourteen, (14,) owned by them, for their sup- 
port and éducation, and license to sell at private sale is prayed; 
and on the same day it is ordered and directed by the probate court 
that the next of kin to said wards, and ail persons interested, ap- 
pear before the court and show cause on Saturday, May 25, 1872, 
why a license should not be granted for the sale thereof, as prayed 
for; and it is further ordered that notice of such hearing be given 
ail persons interested by publication of this order for four succes- 
sive weeks, (the last publication to be at least fourteen days before 
said day of hearing,) in the Duluth Minnesotian, a weekly newspaper 
printed in St. Louis county, and by serving a copy of this order 
personally on each interested person résident in this state fourteen 
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dajs prior to the day of hearing as aforesaid, and by forth.with 
mailing a copy hereof to the address of eaoh interested x>erson 
nonresident in this state." I further find that tlie order was pub- 
lished as directed, the first publication appearing in the newspaper 
AprU 20, 1872, and the last publication on May 11, 1872, and copies 
of the order were served on Oatharine Mallman and one Herman 
Burg, being the only interested parties residing in the state of 
Minnesota, and that on or about April 25, 1872, copies were mailed 
to ail the parties interested, nonresident of the state. The in- 
terest of the minors was sold at private sale, and the same con- 
firmed, and deeds of conveyance given by the guardian, and the de- 
fendants hâve the title which the purchaser took under the guard- 
ian's sale and deed. 

Conclusion. 

That this plaintiff take nothing by this action, and that the de- 
fendants hâve judgment against the plaintiff for costs; and it ia 
so ordered. 



LILIENTHAL v. SOUTHERN CAI;IFORNIA RY. CO. 

(Circuit Court, S. D. California. June 19, 1893.) 

No. 295. 

1. Public Lands— Eailecad Compaxies— Right of Wat. 

Act Cong. Mareh S, 1875, § 1, gi-ants to certain railways therein speeifîcd 
a right of way, of givon wàdth, tbrough the public lands, "also ground ad- 
jacent to such right of way for station buildings," etc. Section 4 provides 
that any railroad company desiring to avail itself of the provisions of the 
act shall, within a stated time, "file with the register of the land office 
for the district where such land is located a profile of its road," and that, 
after such location is approved b.y the secretai-y of the intcrior, ail lands 
over which the right of way pas-ses shall be disposed of subject to such 
right. Helé, that no right to grounds for station purposes attaches until 
the raUroad company has acquired the light of way by compliance with 
the provisions of the act 

8. Same— Station Grounds— Pkior Skttlbmbnt. 

Défendant raih-oad company filed a map of the land it desired to 
acquire for station grounds before it had acquired the right of way by 
filing the required profile of the road. Tliis profile was afterwards flled 
and approved; but, before eitber was done, plaintiff settled on the land, 
and flled bis declaratory statement. He afterwards completed the pur- 
chase, and a patent was issued to him. Held, that he tooli the land free 
fi'om any claim on the part of the railroad company, for the filing of the 
profile was a condition précèdent to the initiation of any right in its favor, 
and his settlement, to which the patent related bacii, antedated that. 

At Law. Action by Jesse W. Lilienthal against the Southern 
California Eailway Company. Judgment for plaintiff. 

Eothchild & Ach and Graves, O'Melveny & Shankland,.for plain- 
tiff. 

A. Brunson, for défendant. 

EOSS, District Judge. The subject of this controversy is a cer- 
tain 20-acre tract of land selected, or attempted to be selected, by 
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the California Southern Eailroad Company, tlie predecessor of the 
défendant railway company, for dépôt purposes, under the act of 
congress known as the "Right of Way Act," approved March 3, 1875, 
(18 Stat. 482,) and is the ground upon which the town of Barstow 
is built. The land is a part of section 6, township 9 N., of range 
1 W. of the San Bernardino meridian, in the county of San Bernar- 
dino, State of California. One Bugbee, the predecessor in interest 
of the plaintiff, settled upon a fractional part of that section, con- 
taining 51.55 acres, and embracing the 20-acre tract in controversy, 
in July, 1885, and on the 12th day of September of that year filed 
in the local land office at Los Angeles his declaratory statement 
therefor, and paid the required fee for flling it. September 1, 1886, 
he made final proof and payment for the 51.55 acres, and received 
a certificate of purchase therefor. This was foUowed by a patent 
from the government to Bugbee, issued March 6, 1890, and plain- 
tiff deraigns title from him through various mesne conveyances. 
Prior to Bugbee's settlement upon the 51.55 acres, to wit, on the 
24th day of April, 1885, the California Southern Eailroad Company 
filed with the register of the land office at Los Angeles a map of 
the station grounds at Waterman, upon which was indorsed the 
foUowing certificate of the président, and affidavit of the chief 
engineer, of the California Southern Eailroad Company: 

(1) "I, Geo. B. Wilbur, do hereby certify tliat I am the président of tlie 
California Southern Railroad Company; that the siu-yey of the tract repre- 
sented on the accompanying plat was made under authority and by direction 
of the Company, and under the supervision of F. T. Perris, Its chief engineer, 
whose afiidavit précèdes this; that the surveys, as represented on the ac- 
companying plat, actually represents the grounds required in the north Vî 
of sec. 6, T. 9 N., K. 1 W. of San Bernardino base and meridian, for the pui- 
pose Indicated, and to their entlre extent, under the act of congress approved 
March 3rd, 1875, grantlng to railroads the right of way through the public lands 
of the United States; that the company has selected no otiher grounds upon 
the public lands for similar purposes, within ten miles from the grounds rep- 
resented on sald plat; and that the company, by resolution of Its board of 
dlrectors, passed on the 22d day of Aprll, 1885, directed the proper ofBoers 
to présent the sald plat for the approval of the secretary of the interlor. In 
order that the company may obtain the use of grounds described, under the 
sald act, approved March 3rd, 1875. Geo. B. Wilbur, 

"Président of the California Southern Eailroad Company. 
"Attest: Frank H. Pattee, Secretary. [Seal.]" 

(2) "Fred. T. Perris, belng duly swom, says he Is the chief engineer of the 
California Southern Railroad Company, under whose supervision the survey 
was made of the grounds selected by the company for station purposes imder 
the act of congress approved March 3, 1875, grantlng to railroads the right 
of way through the public lands of the United States, said groimds being sit- 
uated in the north % of sec. 6, township 9 north, range 1 west, San Bernardino 
base and meridian, in the state of California; that the accompanying plat 
accurately represents the surveyed limits nnd area of the grounds so selected, 
and that the area of the ground so selected and surveyed is (20) twenty acres, 
and no more; that the company has occupied no other grounds for similar 
purposes upon public lands within ten miles of the ground designated on the 
said plat; and that, in his belief, the grounds so selected and surveyed and 
represented are actuaUy, and to their entlre extent, required by the company 
for the necessary uses contemplated by sald act of congress, approved March 
3d, 187.5. Fred. T. Perris, Oliief Engineer, 

"Swom and subscribed to before me this 21st day of April, 1885. 

"John A. Daley, Notary PubUo. [Seal.]" 



LILIENTHAL V. SOUTHERN CALIFORNIA EY. CO. 703 

The map so filed with the register of the local land office wa» 
by him forwarded to the gênerai land office at Washington, for the 
approyal of the secretarj of the interior. No copy of it was re- 
talned in the office of the register,- nor was any note or mémoran- 
dum of it made upon the township plat, or upon the tract book in 
that office. Under date June 23, 1885, the assistant commissioner 
of the gênerai land office, in a letter to the register and receiver 
at Los Angeles, acknowledging the receipt of the map, said: 

"I am in receipt of your letter of April 24, 1885, transmitting two plats filed 
by the California Southern Eailroad Company under the provisions of the 
right of way act of March 3, 1875, showlng two tracts of laiid selected by said 
Company for station purposes, as follows: 1. At Sutnmit Siding, situated in the 
S. W. lA and the S. E. 14, sec. 20, town 3 N., range 5 W., San Bernardin» 
meridian, California, containing 10 acres. 2nd. At Waterman, situated in the 
N. V2< sec. 6, town 9 N., It 1 W. California, containing 20 acres. In reply you are 
advised that said company hâve filed no maps in this office showing the route 
of their line or road north of a point in the N. K. 14, sec. 21, town 3 N., range 
5 W., San Bemardlno merdian, California. Under the régulations of this 
department, plats of grounds selected for station purposes cannot be submitted 
for approval untU maps showing the route of the company's line of road 
where such stations are located hâve bcen flied and approved by the lîon. 
Secretary of the Interior. The plat of station grounds at Waterman will 
therefore be retained In this office until the rulo indicated above has beeu coni- 
plied with, and you wiU so advise the raiiroad company. It is also proper 
to stato that action upon ail maps and plats filed for approval under Act 
March 3, 1875, will be facilitated by sending the same in dupUcate." 

Subsequently, and on the 30th of September, 1885, a map showing 
"a portion of the located line of the California Southern Eailroad 
C!ompany at Waterman Junction" was filed in the office of the; 
register and receiver at Los Angeles, which map received the ap- 
proval of the "department of the interior" on the 31st of December, 
1885; and on the same day the acting secretary of the interior 
approved the. map of the aforesaid station grounds at Waterman, 
filed with the register at Los Angeles on the preceding 24th day of 
April. The first section of the act of March 3, 1875, enacts: 

"That the right of way through the public lands of the United States is 
hereby granted to any raiiroad company duly organized under the laws of 
any state or territory, except the District of Columbia, or by the congress 
of the United States, which shall bave filed with the secretary of the Interior 
a copy of its articles of incorporation, and due proofs of Its organization under 
the same, to the extent of one hundred feet on each side of the central line 
of said road ; also the right to take, from the public lands adjacent to the Hue 
of said road, niaterial, earth, stone, and timber necessary for the construction 
of said raiiroad; also ground adjacent to such right of way for station-build- 
ings, dépôts, machine shojîs, side-tracks, turn-outs, and water-stations, not to 
exceed in amonnt twenty acres for each station, to the extent of one station 
for each ten miles of its road." 

By the fourth section it is declared: 

"That any i-ailroad company desiring to secure the benefits of this act, 
shall, within twelve months after the location of any section of twenty miles 
of its road, if the same be upon surveyed lands, and, if upon imsurveycd lands, 
within twelve months after the survey thereof by the United States, file with 
the register of the land office for the district where such land is located a 
profile of its road; and upon approval thereof by the secretary of the interior 
the same shall be noted upon the plats in said office; and thereafter ail such 
lands over which such right of way shall pass shall be disposed of subject 
to such right of way: provided, that If any section of said road shaU not be 
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completed withln ftve years after the location of sald section, the rights herein 
granted shall be forfelted as to any such uncompleted section of sald road." 

Bj the terms of the grant no right to groimd for station purposes 
attaches until the right of way is secured by a compliance on the 
part of the railroad company with the provisions of the act, for 
the grant is of "ground adjacent to such right of way, for station- 
buildings," etc. And by section 4 it is provided that the company 
desiring to procure the benefits of the act shall, within a certain 
designated time, "file with the register of the land office for the 
district where such land is located a profile of its road, and upon 
approval thereof by the secretary of the interior the same shall 
be noted upon the plats in said ofiSce, and thereaf ter ail such lands 
over which said right of way shall pass shall be disposed of sub- 
ject to such right of way," etc. 

So far as the évidence in this case shows, the only map flled by 
the California Southern EaUroad Company with the register of the 
land oâice where the land in question is located, pretending to give 
a profile of its road, was filed September 30, 1885, which map, the 
évidence shows, received the approval of the "department of the 
interior" on December 30, 1885. But before it met with such 
approval, and prior to the time it was filed with the register of 
the local land office, Bugbee settled upon the fractional part of sec- 
tion 16, including the 20 acres in controversy, and had filed in the 
local land office his declaratory statement therefor. His settle- 
inent initiated a right which was folio wed up by final proof and 
payment for the land, in considération of which the government 
issued to him, as has been seen, its certiflcate of purchase, and sub- 
sequently its patent, which latter related back to the date of his 
ficttlement, and perfected in him the title as of that date. The 
trouble with the railroad company is that it did not pyrsue the law, 
the provisions of which are plain enough. The first thing it did, 
so far as the évidence in the case shows, was to file with the regis- 
ter of the local land office a map of the station grounds desired, be- 
fore it had secured the right of way for its road under the act, by 
flling and obtaining the approval of the secretary of the interior 
of the profile of its Une. As already observed, the grant contained 
in the act of congress of ground for station purposes is of ground 
adjacent to the right of way. Manifestly, before any right can 
arise out of such grant, the right of way must be secured, which 
can only be done by a compliance with the provisions of the law 
conferring it. As the right of way had not been thus secured by 
the California Southern Eailroad Company at the time it flled the 
map for the station grounds desired, with the register of the local 
land office, such flling initiated no right to that ground. The doc- 
trine of the Yosemite Valley Case, 15 Wall. 77, and kindred cases, 
relied on by counsel, does not aid the défendant. In cases like the 
présent, "the flrst in time in the commencement of proceedings 
for the acquisition of the title, when the same are regularly fol- 
lowed up, is deemed to be the first in right." Shepley v. Cowan, 
91 U. S. 338; Sturr v. Beck, 133 U. S. 550; 10 Sup. CL Rep. 350. 1 
see no escape from the conclusion that there must be judgment for 
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the plaintiff, without regard to the point made în Lis behalf, that 
the évidence shows that the ground claimed for station purposes 
is not adjacent to its road as located and built. 
There will be judgment for plaintiff. 
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(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 

No. 130. 

CoNTHACTs — Construction — Limitation of Actions — Sleepinh-Cak and Rail- 

EOAD COMPANIES. 

A contract between a sieepîng-car oompany and a rallroad company 
provided that "the railway company shaU repair ail damages to said cars 
of every kind occasioned by accident or casualty." Sdd, that the fact 
that this provision was foùnd in an Indenture embraclng contracts of 
letting and hiring such cars dld not render a suit brought thereunder to 
recover the value of a car destroyed by lire a suit for a rent charge or 
arrearage of rent, whlch would be barred in three years under the 
Louisiana Code. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

At Law. Action by the Pullman Southern Car Company against 
the Chicago, St. Louis & New Orléans Eailroad Company to re- 
cover damages on account of the destruction by fire of two sleep- 
ing cars, the "Louisiana" and the "Great Northern," while on the 
premises of the défendant. There was a verdict and judgment for 
plaintiff. Défendant sued out a writ of error to the suprême court, 
which, on March 2, 1891, reversed the judgment, and remanded the 
case for a new trial. 11 Sup. Ct. Eep. 490, 139 U. S. 79. The plain- 
tiff then discontinued the case as to the car "Great Northern," 
and afterwards obtained a verdict and judgment for the value of 
the "Louisiana." Erom this judgment défendant now brings error. 
Afflnned. 

The action was based upon a written contract betv^een the two corporations, 
dated AprU 5, 1879, and showlng that the plaintiff was engaged in the business 
of operating sleeping and drawing-room cars, whlch it hired under written 
contracts for a term of years to be used and employed on the Unes of rall- 
road companies, receivlng therefor income and revenue by the sale to pas- 
sengers of seats, berths, and accommodations therein. The contract tUen set 
out various stipulations by which thèse pui-poses were to be «irried out, and 
tinder which the cars now in question came into possession of the défendant. 
Among thèse stipulations were the foUowing: Each of the plaintifE's cars 
was to be manned, at its own cost, by one or more of its employés, as might 
be needful for the collection of fares and the comfort of passengers; such 
employés to be subject to the rules and régulations established by the défend- 
ant for its own employés. "In considération of the use of the aforesaid 
cars," the défendant was to haul them on pa.ssenger trains on its own lines 
of railroad, and on passenger trains on which it might, by vlrtue of contracts 
or runnlng arrangements wlth other roads, hâve the right to use them, "in 
such manner as wUl best aceommodate passengers durlng the use of said 
cars." By article 6 of the agreement, ail necessary lubricating material, ice, 
fuel, and material for lights were to be supplied, and the washing and cleans- 
ing of the cars furnished under the contract to be done, by the défendant at 
its expense, whlch should also renew and replace, as often as necessary, links, 
pins, beU cord, and couplings for air-brake hose, without charge to the plain- 
V. 56F.no. 9 — 45 
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tlfl. The plalntlfE was to keep the cars fumished under the contract In good 
order and repair; renew and Improve them, when necessary, at its own ex- 
pense; keep them up to the average standard of the best and most approved 
sleeping cars on any road using an equal number of cars, "exceptlng repairs 
and renewals provided for in article slxth of this agreement, and such as are 
made necessary by accident or casualty, It being understood that the railway 
Company shall repair ail damages to said cars of every kind occasioned by 
accident or casualty during the oontlnuance of this contract, except that the 
Pullman Company assumes ail responsibility for any loss or damage ocourring 
to said cars arlslng from defective heating apparatus or llghts furnished by 
It." As proper compensation for the maintenance of the running gear and 
bodles of the cars the défendant was to pay plalntiff "three cents per car per 
mile for every mUe run by said cars upon the road of the railway company, or 
upon the roads of other companies, by direction of the ofBcers of the rail- 
way company, whlle în service under this contract." 

Girault Farra'r and Hunter C. Leake, for plaintiff in errer. 

Edgar H. Farrar, Ernest B. Kruttschitt, and B. F. Jonas, for de- 
fendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. This action was brought Septem- 
ber 20, 1886, by tbe défendant in error against the plaintiff in 
error in the circuit court for the eastern district of Louisiana. It 
(;ame to trial, and judgment was rendered in favor of défendant 
in error, and plaintiff in error sued out a writ of error from the 
suprême court. The case is fidly stated in the opinion of that 
court. 139 U. S. 79, 11 Sup. Ct. Rep. 490 et seq. Ail the ques- 
tions then in issue between the parties were discussed and settled 
in that opinion. The judgment was reversed, and the cause re- 
manded for a new trial in conformity with that opinion. On No- 
vember 28, 1892, the plaintiff below discontinued ail that portion of 
its demand pertaining to the car "Créât Northern," and limited 
its demand to the car "Louisiana," which it alleged was well 
worth 116,000. On the next day (November 29, 1892) the défend- 
ant below specially pleaded the prescription of three years in bar 
of plaintiff's action. The case came on for trial December 2, 1892, 
and resulted in a verdict and judgment in favor of plaintiff below, 
and the défendant below sued out a writ of error from this court. 
Plaintiff in error assigned ten spécifications of error, only flve of 
which are discussed in the brief of counsel, and of thèse we deem 
it necessary to notice only the flrst and third. 

"First. The court erred in refusing to deliver the following instruction: 
'The court is requested by defendant's coimsel to Instruct the jury as a mat- 
ter of law that the contract sued upon Is a contract of letting and hiring, and 
that the alleged obligation of the défendant to ropair or renew the damages 
to said car "Louisiana," made necessary by accident or casualty, as set forth 
in the plaintUï's pétition, and as provided in article seven of said contract 
sued upon, is a pitrt of the considération of said contract, or is an alleged 
arrearage of the so-called "hire" of said car; and that this suit is a stiit to 
recover an alleged arrearage of the hire of said car "Louisiana," during the 
continuance of the contract; and as such the action is barred by the prescrip- 
tion of three years from the time that said alleged hire was due according to 
the contract, more than three years having elapsed, as appears upon the face 
of the plalntift's pétition, from said time nntil the brlnging of this suit; and 
that the jury must flnd a verdict for the défendant' " 
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"Third. The court erred in refusing to dellver the foUowing Instruction at 
the request of counsel for plalntiff In error: 'The court is requested to In- 
struct the jury that this suit is in forrn a suit to reoover damages for an 
alleged breach by défendant of the terms of a commutative contract in 
writing, and that by the hiw of Louisiana applicable to suoh cases there 
must be alleged and proven a regular putting in default by plaintvff of the 
défendant in order to recorer; that unless the Jury fmd from the etldence 
that prior to the flling of this suit, and within a. reasonable time after the 
occurrence of said lire, the plaintiff made a writteu demand upon the défend- 
ant to repair, renew, or make good the damages to car "Louisiana," occasioned 
by the aUeged accident or casualty complained of, or made demand upon the 
proper offlcer,- namely, the président of said company défendant, in the 
présence of two wltnesses, demanding that said défendant company shoiild 
repair or renew the damages sustained by the car "Louisiana" by the alleged 
fire of May 27, 1892, then the jury must flnd for the défendant.' " 

The circuit court did not err in refusing thèse charges'. The 
contract on which this suit is brought is "that the railway com- 
pany [plaintiff in error] shall repair ail damage to said cars of every 
Idnd occasioned by accident or casualty during the continuance 
of this contract, except that the Pullman Company [défendant in 
error] assumes ail responsibility for any loss or damage occurring 
to said cars arising from defective heatiug apparatus or lights 
furnished by it." The fact that this contract is found in an in- 
denture that does embrace certain contracts of letting and hiring, 
and certain commutative covenants in writing, does not necessarily 
invest it with either character, and there is no other feature of 
this contract, or circumstance connected with it, calculated to give 
it such a character as would bring the action within the bar of the 
prescription pleaded. In référence to ttie first trial of this case in the 
circuit court the suprême court said: 

"There can be no doubt that the railroad company was, under the évidence, 
liable to the plaintiff on account of the loss by fire of the 'Louisiana.' • * * 
A peremptory instruction to flnd for the plaintiff In respect to the 'Louisiana* 
■would not hare been erroneous." 

The case as to the "Louisiana," on the second trial, appears to 
hâve been substantially identical with the case made as to it on 
the first trial, and in our view of the case as now presented in the 
record a peremptory charge to flnd for the plaintiff the value of the 
car "Louisiana," with interest from judicial demand, would not 
hâve been erroneous. 

The judgment of the circuit court is affirmed. 



BRANOH et al. v. TEXAS LUMBBR MANUP'G CO. 

(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 

No. 82. 

Dbscent and Distribution— Husbakd and Wipb — Texas Statutes. 

Under the Sp.anish law in force in Texas prior to the a et of tiie republlc 
of December 18, 1837, the widow of a person dylng intestate, without 
cliildren, but leaving other relatives capable of inheriting, did not inherit 
the deceased husband's estate. By section 2 of that act (Hart. Dig. airts. 
574, 32.^1) the survivor of a husband or wife dying intestate, "leaving no 
heirs," inherited the estate of the deceased spouse. Hdd, that the act did 
not change the pre-existing law so that the widow of a person so djing 
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Intestate, March 13, 1838, v/oinld succeed, by Inheritance, to the real es- 

tate of her deceased husband. 
8. Same. 

The Word "heirs," in sucti act, is not Umited to children, but Includes 

other relatives by blood, capable of inlierltlng. 
8. Kbs Judicata — Probatb Procekding — Foreign Admikisteation. 

Proeeedings of a Louisiana probate court adjudicatlng as to a succession 

embracing real and Personal property of tlie deceased in that statc, 

and mentioning, but not appraising, clalms to Texas real estate, are not in 

rem as to the Texas lands, and a flnding in sucb proeeedings as to heir- 

sliip is not res judicata as to such lands. 

4. Evidence— Hbaesay— Pedigree. . 

Evidence as to the birth of a posthumous cWld, by a witness who never 
saw It or heard the mother speak of it, but who testlfled from what peo- 
ple said, is incompétent and Inadmissible, as hearsay testimony on a ques- 
tion of pedigree. 

5. Samb. 

Evidence by a witness that the child was bom, was a boy, lived two 
or three weelis, and died; that he never saw the child, or its mother prier 
to its birth, but testified to what others told him; that two or tliree weelis 
after the birth he saw the mother at her father's bouse; that she told him 
of the child's birth and death; that her father, mother, and brothers 
had told Mm about the child before he saw her,— is compétent; there 
being proof that the mother, and her father, mother, and brothers, were 
dead when the testimony was oflered. 

On Eeliearing. Action of trespass to try title by the Texas 
Lumber Manufacturing Company against Wliarton Brandi, T. M. 
McVeigh, C. L. Sisson, Stephen Hines, F. Scroggins, G. J. CoUins, 
and otbers. J. B. Abington, E. 0. Douglass, and others inter- 
vened. On -writs of error sued ont by défendants and interveners, 
the judgment was afifirmed because of defects in the transcript 
of record. 53 Fed. Eep. 849. Subsequently a rehearing was asked 
and granted by the court, as appears from the foUowing per 
curiam opinion flled February 13, 1893: 

Our former décision in this case afflrmed the judgment of the circuit court 
because we found in the record neither a walver of jury, nor a verdict and 
judgment. The appUcation for a rehearing, now presented, states that there 
was in fact a walver of jury, in writing, lu the circuit court, which was in- 
corporated and appeared aflârmatively in the proeeedings on the trial in 
said cause, as entered in said court; but dld not go into the record flled in 
this court, because the clerk omitted to incorporate said proeeedings in fuU, 
and counsel for plaintiffs in error did not discover such omission untU after 
reading the opinion of this court. 

The showing made, accompanying the application for a rehearing, is that 
the record was prepared by the clerk of the circuit court under Instructions 
from the counsel for plaiatiiïs In error as to such papers and documents as 
ought to go Into the record, counsel golng so far as to make a Ust of the 
number and order of papers proper to go into the record; and the list so 
prepared for the clerk did not contain the written stipulation, waiving a 
trial by jury. It further appears that the omission of the written stipulation, 
waiving a trial by jury, was not observed by coimsel until after the décision 
of the case, because counsel dld not examine the record. 

Our conclusion is tliat the négligence in the case is attributable to the 
plaintiffs in error, and that they, having had thelr day in this court, and 
lost their case through their own fault, cannot, in strict justice, claim that 
a new hearing should be awarded them; and while, to measure justice to thom 
with this strlctness might be harsh, to graut thelr application without terms, 
or on nominal or trifling terms, would, in eff(>ct, llcense a practlce tliat would 
cause Inconvenience, embarrassment, and injustice to défendants In error 
and to this court. 
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The following order wlll be entered in the case: Ordered, that a rehearing 
be granted hereln, and our former Judgment be set aside, provlded plaintiffs 
in error shall, witliin thlrty days from this date, file with the clerk of thls 
court a complète transcript of the proceedlngs had in the circuit court, duly 
certified, according to our rules, and shall pay ail costs of this court up to 
and including the date of flling new transcript, Includlng tbe prlntlng thereof, 
Bo far as the same may be necessary. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE. 
District Judge. 

McCORMICK, Circuit Judge. On a former day of this tenn, 
for reasons given in our opinion tlien delivered, without passing on 
any of the questions presented by the assignaient of errors in this 
case, the judgment of the circuit court was afflrmed. 53 Fed. Eep. 
849. On a later day of the tenn, on the grounds then stated, a 
rehearing was granted, and the cause has now been reheard, and 
considered on its merits. In their brief, plaintiffs in error say: 

"There are tliree errors asslgned, upon which we confidently rely for a re- 
versai of this cause, to whlch we now invite the courts attention: (1) That 
the trial court errod in excluding the déclaration of deceased relatives as to 
tho birth of a child bom of the marriage between Henry Rueg and Marie 
Louise Flores. (2) Holding that the probate proceedlngs In Loulsiana were 
res Judlcata as to heirsliip. (3) Holding that the Spanish law vpas In force 
in the republic of Texas March 13, 1838, and that the v^ife did not ihherit 
from the husband If no logitimate descendants survived hlm." 

Thèse will be noticed in reverse order. 

In the first years of the existence of Texas as an independent 
state, the Spanish law governing testaments and inheritances was 
in force. By that law, legitimate descendants were necessary or 
foreed heirs to a distinct portion of the estate of decedents. The 
owner of an estate, if he had legitimate descendants, might, by will, 
transmit only one-fifth of his estate to persons who were not foreed 
heirs. He could, by his will, transmit to a designated one or ones 
of his children or grandchildren one-third of the balance of his 
estate, after deductiug the one-fifth above mentioned, and both of 
thèse powers of disposition by will could be exercised in favor of 
a child or grandchild, if the fifth were not, or so far as it was not, 
disposed of to other uses. As to the residue of the estate, it de- 
scended in equal shares to the children, or through the children 
to the later descendants. In default of descendants, the parents, 
or, in their absence, grandparents, were necessary or foreed heirs, to 
the extent, at least, that only one-third of the estate could be disposed 
of freely by will. In default of descendants and ascendants, col- 
laterals or persons related by blood inherited, and. In default of 
descendants, ascendants, and collaterals, the estate went to the 
public treasury. 1 White, Eecop. bk. 2, tits. 3, 4. In certain con- 
ditions, not necessary to be hère defined, a portion of the estate 
of a husband or wife went to the surviving spouse, but under no 
circnm stances did the surviving husband or wife succeed to the 
whole estate of the deceased, as heir. Babb v. CarroU, 21 Tex. 765. 
Such was the law in force in Texas up to December 18, 1837, when 
the congress of that republic passed: 
"An act authorizing persons to dispose of property by will. 

"1. Be it enacted by the sonate and house of représentatives of tlie ropuhlio 
01 Texas in congress assembled, that legitimate descendants alone shall hère- 
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aftor be considered forced heirs : and ail persons havlng no legitimate descend- 
ants are tiereby authorlzed to dispose by will or otherwise of thelr estate; 
any law heretofore exiatlng to the contrary nctwithstanding. 

"2. Be it further enacted that in case any husband or wife shall die In- 
testate, nnd leaving no heirs, the sut-vivor shall be the helr, and shaU inherit 
the estate of the deceased. spouse." Hart. Dig. arts. 574, 3251. 

No further change in the law on this subject was made until after 
the death of Henry Rueg, which occurred March 13, 1838. On Jan- • 
uary 28, 1840, a gênerai act "To regulate the descent and distribu- 
tion of intestate estâtes" was passed, which provided that estâtes 
should pass by inheritance: (1) To the children, or their descend- 
ants, of the deceased, if any. (2) If there be no children, then to 
his or her father and mother in equal proportions; providing for the 
case of only one parent sur\dving, for a division of the estate into 
moieties, the one moiety to go to stich surviving parent, and the other 
to the brothers and sisters or their descendants, if any, but, if there 
be none such, then the whole estate shall be inherited by the sur- 
viving father or mother. (3) If there be neither father nor mother, 
then the estate passes to the brothers and sisters, and to their de- 
scendants, or to such of them as there be. (4) If there be none of 
the kindred aforesaid, then the inheritance shall be divided into two 
moieties, one of which shall go to the paternal, and the other to the 
maternai, kindred. (5) "Where for want of issue of the intestate 
and of father, mother, brothers, and sisters, and their descendants, 
the inheritance is directed to go by moieties to the paternal and 
maternai kindred, if there should be no such kindred on the one 
part, the whole shall go to the other part; and if there be no 
kindred either on the one part or the other, the whole shall go to 
the wife or husband of the intestate, and if the wife or husband be 
dead it shall go to her or his kindred in the like course as if such 
wife or husband had survived the intestate and then died entitled 
to the estate." The act of March 18, 1848, after providing for ail 
the other states of case, with modification not material to be noticed 
hère, provides "that if the deceased hâve neither surviving father 
or mother nor surviving brothers and sisters or their descendants 
then the surviving htisband or wife shall be entitled to the whole 
of the estate of such intestate." This provision is still the law in 
Texas. Hart. Dig. arts. 581, .595; Eev. St. Tex. art. 164G. Henry 
Eueg left a surviving wife, who afterwards became the mother 
of the interveners, plaintifEs in error. They and their coplaintifl 
in error contend that the mother of interveners, as such survivor, 
inherited the estate, in Texas, of the deceased spouse. They argue 
that the words "no heirs," where thèse words occur in the second 
section of the act of December 18, 1837, should be construed to be 
équivalent to, and to mean only, "no children" or legitimate descend- 
«nts; and they cite Garret v. Xash, Dali. Dig. 498, and Boone v. 
Hulsey. 71 Tex. 17(1, S. W. Rep. 531. In GaiTet v. Nash ther-e 
could hâve been no question made as to the construction of this 
act of December 18, 1837, for the ancestor, in that case, had died in 
May, 1837. llie learned chief jxistice was discussing an entii'ely 
diiïerent subject, — the rights to the marital fourth where the widow 
marries again. He was not able to obtain the Eecopilacions, where 
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the law was compiled by authority, but was compelled to gather ît 
from the text of conmientators. Having quoted and discussed a 
passage from Febrero, in the latter part of which the words, "heirs 
of the husband," were used, Judge Hemphill said: 

"Let us also examine into tke full text of tlie author's position, for al- 
though tlie woi-ds, 'heirs of the hiisband,' in the latter part of tbis quotation, 
are gênerai tei-ms, and would ordinailly embrace ail persons capable of in- 
heriting the property of the deceased, yet, comparing together the separate 
portions of this section, I cannot perceive that the established raies of con- 
struction would be violated by hniiting the words, 'heirs of the husband,' 
to his children. The author présents the case where the chUdren are rich, 
and the widow Is poor. No allusion is made to the circumstance of the hus- 
band dying without children; and, since such a condition of things does not 
appear to hâve been in the contemplation of the writer, the terms employed 
could not properly be extendcd to include persons not wlthin the scope of 
his considération. If thls be the proper construction of the remarks of 
Febrero, they hâve no application to a case where the widow marries again, 
there being no children of the former marriage." 

In the other case, Mrs. Boone was held to be not entitled to a 
community interest in the head-right league grant because she 
was not the wife of the grantee when he immigrated to Texas with 
his children and his former wife. She could not claim any interest 
Tinder the statute of 18th December, 1837, because her deceased 
husband left children. It was in announcing this last proposition 
that the court used the language greatly relied on by plaintiffs in 
error, "Under the statute of December 18, 1837, the wife only inher- 
ited from the husband where he left no children." This language 
does not necessarily even imply that when the husband leaves no 
children the wife inherits under the act of December, 1837. We 
must keep in view the flow of the writer's argument, — the case 
before the court, — an ancestor who died in 1838, leaving children. 
No conceivable limitation can be put on the words "no heirs," in 
the second section of the act of December 18, 1837, which will 
exclude the children of the deceased. The court and the writer 
of the opinion were not concerned with the question whether those 
words should be limited to the children of the deceased. In the 
absence of any direct décision on the question by the suprême court 
of Texas, and in view of the previous law, and of subséquent légis- 
lation on the subject, it appears to us that the established rules of 
construction would be violated by limiting the words "no heirs" 
to the children of the deceased. We therefore conclude that the 
circuit court did not err in holding that by the law in force in Texas 
Slarch 13, 1838, the surviving wife of a décèdent who left a father 
and brother and sister also surviving him, did not inherit the whole 
of his estate. 

The record in this case shows: 

"Plaintifi: offored in évidence, amoug other things, the record in the estate 
or succession of Henry Kueg, deceased, from the probate court of the parish 
of Nachitoches, state of Louisiana, to prove by said record who were the 
lawful heirs of Henry Rueg, deceased." "Whereupon the court found that by 
said record it is shovvn that a court of compétent jurisdiction of the subject- 
matter had found who were the heirs of Henry Rueg, deceased, and that such 
finding of the probate court was, as to such heirship, res adjudicata; and the 
judge further found from said record, even though the question of heirship 
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was not res adjudicata, that the said succession or administration of Henry 
Kueg was conduoted, carried on, and concluded unrler siicli circumstances as 
to convlnce hlm that there was no posthumons cliild born alive to Marie 
Louise Rueg, as the fruit of lier marrlage witli Henry Rueg, after Henry 
Eueg's death, and he would so flnd the facts to be, irrespeotive of any ad- 
judication." 

On March 19, 1838, flve days after the death of Henry Eueg, his 
brother and business partner, Louis Eueg, presented to the probate 
court Ms pétition for inventory, in which, among other things, he 
represented that Marie Louise Flores, inother of interveners, was 
the wife of Ms deceased brother; that she was then pregnant, — 
and prayed the appointment of a curator ad ventrum to take the 
interest of the unbom child, and for inventory, etc. On the same 
day, Pedro Mores, the father of said Marie Louise Flores, was ap- 
pointed such curator, and qualified by taking the required oath. 
On the same day (March 19, 1838) said Marie Louise, signing herself 
"M. L. Eueg," and her father, Pedro Flores, signing as curator, signed 
the inventory of the partnership estate, appraised at |28,504.96|, 
embracing only lands, slaves, and personal property in Louisiana, 
and choses in action, and mentioning, but not appraising, claims 
to land in Texas. On December 8, 1838, Léonard Eueg, father of 
the deceased, said Louis Eueg, and Sylvia Baup, a sister of the de- 
ceased, tendered to the probate court their acceptance of the suc- 
cession, with benefit of inventory, and procured the appointment 
of an administra tor. In due course of administration, ail the prop- 
erty inventoried was sold; the choses in action, as far as practi- 
cable, reduced to possession; costs of administration, and claims 
of creditors established against the succession, were paid; and 
2Gth December, 1840, the final account of the administrator was 
homologated, the administrator discharged, and Ms bond as such 
administrator declared null, void, and canceled. Tliis final ac- 
count shows that said Louis Kueg received, as his net partnership 
interest, $895.04^, and that the same amount was carried to the 
crédit of the succession of Henry Eueg, and was accepted by said 
Louis Eueg, on his own behalf, as heir, and representing the other 
heirs who had accepted the succession, besides notes and accounts 
so surrendered to said heirs to the amount of $5,036.51. No notice 
appears after 19th March, 1838, in the record of the probate pro- 
ceedings offered, of either Marie Louise (Flores) Eueg, or of Pedro 
Flores, curator ad ventrum, or of the birth of the child. 

As to the lands in Texas, which were not, and could not hâve 
been, inventoried and administered in thèse proceedings in Loui- 
siana, the proceeding was not one in rem; and the question who 
were entitled to thèse lands, as the heir or heirs of Henry Eueg, 
on his deatli, Mardi 13, 1838, was not adjudicated. 

We conclude, therefore, that the circxiit court was in error in 
holding that the finding of said probate court as to such heirship 
was res adjudicata. But, if such a matter ever can be clearly 
shown, it is so shown by the record in this case, — that this errone- 
ous view as to the law did not injure the plaintilïs in error. They 
do not contend that the évidence was inadmissible, and the judge 
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— to whom the parties snbmitted their case on both law and fact 
— says that, irrespective of any adjudication on tke question of 
heirship, the situation and conduct of the parties pending thèse 
proceedings, as shown by the record offered, convinced him that 
there was no posthumous chUd bom alive to Marie Louise Rueg, 
as the fruit of her marriage with Henry Eueg. Plaintiffs- offered 
to prove the birth of such a child by the testimony of Mrs. Felouise 
De Soto. Objection was made that her testimony was hearsay, 
and therefore not admissible. This witness had answered: 

"I never saw the child. I only speak and testify from what I heard people 
say. Mrs. Marie Louise Rueg told me nothing about the death of her child. 
I never heard her say anything about it." 

So far as her testimony was hearsay, it is not brought within 
the conditions that admit hearsay testimony on a question of pedi- 
gi'ee, and was not compétent évidence. Plaintiffs in error also 
offered the testimony of Charles Eambin, to the effect that the 
child was born, was a boy, lived two or three weeks, and died ; that 
he never saw the child; that he testifled to what others told him; 
that he never saw Mrs. Rueg prior tu the birth of the child; that 
shortly thereafter — two, three, or four weeks — ^he saw her at her 
father's house; that she then told him about the child having 
been born, and having died in two or three weeks; that Mrs. Eueg's 
father, mother, and brothers had told him about the child before 
he saw Mrs. Eueg. There was proof that Mrs. Marie Louise Eueg. 
her father, mother, and brothers, were ail dead at the time this 
évidence of the witness Charles Eambin was offered. Defendani 
in error moved to exclude this proof on the ground that it was 
hearsay, and not admissible to show the birth and death of the 
child, and the circuit court sustained this motion. This évidence 
was compétent. 18 Amer. & Eng. Enc. Law, p. 257, and cases 
there cited. We cannot say that its exclusion worked no injury 
to the plaintiffs in error. 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 



BATE REPRIGEKATING CO. v. SULZBERGER et aL 

(Circuit Court, S. D. New York. June 7, 1893.) 

Patents— Term—Expirattok op Poreign Patent. 

TJnder Rev. St. § 4887, a United States patent expires with a foreign 
patent granted for the same invention prior to the date of the United 
States patent, but subséquent to the application therefor. Réfrigéra ting 
Co. V. Gillett, 13 Fed. Rep. 553, foUowed. 

In Equity. Bill by the Bâte Eefrigerating Company against 
Frederick Sulzberger and others for infringement of a patent. 
Judgment for défendants on their pleas. 

Paul H. Bâte, for complainant. 

Miller, Peckham & Dixon, for défendants. 

TOWlsrSEND, District Judge. This is a bill in equity for the 
alleged infringement of letters patent No. 197,314, issued to John 
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J. Bâte November 20, 1877, for an improvement in processes for pre- 
serving méats. The question raised by tlie pleas is whether, un- 
der section 4887 of the Eevised Statutes, a United States patent 
expires with tke date of a foreign patent, granted prier to tlie date 
of the United States patent, but subséquent to tbe application there- 
for. "Vyiien this case came up for a bearing in tliis circuit, tbe 
suggestion was made by counsel tbat, as tbe précise question berein 
had been decided in favor of tbe défendants in otber circuits, tbe 
case sbould be submitted on briefs, witb tbe understanding tbat 
tbe court, in conformity witb tbe rule of comity in sucb cases, 
would follow said précédents. Tbe following cases involving tbis 
question bave been decided in favor of tbe défendants : Ref rigerat- 
ing Co. V. Gillett, 13 Fed. Eep. 553, 31 Fed. Eep. 809; Same v. Ham- 
mond, 35 Fed. Rep. 151 ; Huber v. Manuf acturing Co., 38 Fed. Rep. 831 ; 
Pobl V. Brewing Co., 39 Fed. Rep. 783. In accordance, tberefore, 
witb said practice, I direct tbat judgment on tbe pleas be entered 
for tbe défendants. 



DEDBRICK V. FOX. 

(Circuit Court, W. D. Pennsylvanla. February 7, 1893.) 

1. Patents fob Inventions — Abandonment — Applications. 

■\\Tiere, after certain clalms of an application for a patent hâve been 
allowed, the applicant files a second application as a division of the orig- 
inal, and incorporâtes therein the allowed claims thereof, expressly aban- 
doning the original application, but not the Invention, the whole proceed- 
ing is a continuons one, from the date of the original application, and the 
patent allowed on the second application Is not void on the ground of 
abandonment. 

3. Samb— Hat-Baling Presses. 

Lettera patent No. 382,144, Issued May 1, 1888, to Peter K. Dederick, for 
an improvement in hay-baling presses, are not void because of any aban- 
donment arising from the proceedings In the patent office. 

3. Same— Interférence op Patents. 

The question of interférence between patents Is determined by the 
claims, and not by the gênerai appearance and functions of the machine, 
shown but not claimed. 

4. Samb, 

There is no Interférence, wlthin the meaning of Rev. St. § 4918, between 
patent No. 382,144, Issued May 1, 1888, to Peter K. Dederick, and patent 
No. 365,211, issued June 21, 1887, to Andrew Wickey, both for Improve- 
ments ta hay-baling presses. 

5. Samb— Eqdity JuRrsDicTioN— Rembdy at Law — Waiver. 

On a bill in equity for Infringement of a patent, an objection that there 
is an adéquate remedy at law cornes toc late at the final hearing, and 
after testimony has been taken on the merits. 

In Equity. Bill for infringement of a piitent. Decree for com- 
plainant. 

Cburcb & Ohurcb, for complainant. 
Lysander Hill, for défendant. 

Before ACHESOI^, Circuit Judge, and BUFFINGTON, District 
Judge. 
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BUFFINGTON", District Judge. Peter K. Dedericlf files a bill 
against William Fox for alleged infringement of letters patent 
No. 382,144, for improvements in hay-baling presses, applied for 
September 14, 1883, and issued May 1, 1888. To this bill, Fox 
answers, denying infringement; alleging tiie patent was invalid 
and void because complainant had abandoned the alleged invention 
to tlie public ; that it had been in public use, and on sale, for more 
than two years before the application; that it was embodied in 
letters patent to Andrew Wickey, No. 305,211, applied for February 
6, 188C, and issued June 21, 1887. He alleged fraud in obtaining 
the patent, and, finally, that in the then state of the art it was not 
a patentable invention, but a mère mechanical device. By replica- 
tion flled, issue was joined, and proofs taken. The alleged infrin- 
ging machine is of the form of structure shown in the Wickey pat- 
ent, and is conceded to infringe the Dederick patent, if the latter 
be valid, and dates to the flling of the original application. The 
questions raised and discussed by counsel at the hearing may be 
grouped under three heads: First. Is the Dederick patent valid? 
Secondly. If so, are the Wickey and it "interfering patents," within 
the meaning of Rev. St. § 4918; and, if so, must the course therein 
provided be followed, and the question of interférence determined 
before the présent suit will lie against a mère user? Thirdly. 
Upon the facts shown, is the relief asked for the subject oî équitable 
jurisdiction? 

The principal question under the first head is as to abandonment, 
and the facts from which it is claimed to arise are thèse: 

The application of Dederick, flled September 14, 1883, set forth: 

"Tlie sides of the cliamber of the press are constructed open part of the 
way, as shown at H, to facUitate hindmg the baies, and the projecting ends 
of the chamber sides at both of the opemiigs, H, are slotted in order to admit 
of passing bands at the right before tlie tying partitions reach the openings, 
if desired, and at the left to admit of the bands passing ont with the baie. 
* * * It should be observed that in lettere patent No. 152,084, June 16, 1874, 
I hâve shown open sides; but In the présent application the openings do not 
extend to the top and bottom of the chamber, but only to the top and bottom 
slots, and leavîng flanges, O, projecting into tlie openings, H, to form corners 
for friction at the top and bottom, and the section of side, G, is adjustable 
and secured or clamped at but one point, or at the center, or nearly so, so 
that when adjusted to produce friction it will conform to the baie, and pro- 
duce bearlng friction with Its entlre inner surface more uniformly than could 
be if adjusted at two or more places, as shown In the previoiis application 
referred to. I preferably use a band, I, to clamp the frame, which is formed, 
as shown, with nuts to screw up in a strong case bearlng at each side of the 
press, and so that adjusting the same produces friction, as required, at top, 
bottom, and sides at the same tlme, although any form of band will answer 
the purpose, or bolts across the frame, by the ways, to clamp the baie and 
produce friction, will sutilce. » * * Having thus fully deserlbed my in- 
vention, what I claim is: * ♦ * (2) The combination of the baie chamber, 
F, with the adjustable sides, G. (3) The combination of the openings. H, with 
the adjustable sides, G. (4) The combination of the adjustable sides. G, with 
the clamp, I, as set forth. (5) The combination of openings, H, and flanges, 
O, and timber, K. (6) The combination of openings, H, and flanges, O, with 
a haie chamber provided with closed sides at the discharge end, as at G." 

Without describing in détail the improvement Dederick made, 
its importance, or the différence between it and his preceding de- 
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vice, sufflce it to say tliat tlie preceding application, when read in 
fuU, draws th.e distinction between tliem, and points to his improve- 
ments, viz. th.e openings in the baie chambers, the guiding strips, 
and self conforming and adjustable closed sides of the baie cliam- 
ber, clamped or pivoted at a single point. Had thèse original 
claims been allowed, the présent machine, made in conformity with 
the Wickey patent, would clearly infringe. On the 19th of October, 
1883, the application was acted on, and claims rejected. On the 
27th of Jnly, 1885, (within the two years provided by Kev. St. § 
4894,) the application was amended by a new spécification contain- 
ing, inter alla, the 2d, 3d, 4th, and 6th claims, as above. It was 
again rejected on July 29, 1885. Thereafter foUowed a long course 
of further amendments, rejections, appeals, interférences ordered 
and dissolved, substitution of drawings, etc., until the application 
was flnally allowed, June 25, 1887. On August 15, 1887, applicant 
asked permission to add two claims to his allowed case, viz. : 

"In a baling press, the combination, with a baie chamber having openings, 
as at H, of the sides, G, each clamped at but a single point, whereby they 
may automatlcally adjust themselves to the column of pressed material, sub- 
stantlally as described." 

And: 

In a baling press, the combination, in a baie ohamber having openings, as at 
H, of the sides, G, each clamped at but a single point, for the purpose 
specliled, and provided with passages for the bands on the baies, substantially 
as described. 

In the pétition accompanying them it was stated: 
"Thèse additional claims are presented at the roquest of the applicant, who 
makes the point that the claims at présent allowed are not sufflclent to cover 
fully the most important feature of his invention, to wlt, the automatlcally 
adjustable sides, G, as applied to a press of this Idnd. ïhe fifth allowed 
clalm contains, as an unnecessary limitation, the words, 'supported at or near 
central points,' and it is feared that, shoidd an infringer locate the support 
a great deal nearer one edge than the center, he would évade the claim, but 
still employ the substance of the Invention." 

This request was refused because it would require a new exam- 
ination. So, on November 10, 1887, Dederick flled a new applica- 
tion, containing the two claims as above, as "a division" of his then 
allowed application. He then asked the case to be withdrawn from 
issue and suspended; that the examiner be required to pass on the 
patentability of thèse claims; and, if found patentable, that he be 
.lUowed to insert them in the allowed case, and to formaUy aban- 
don the divisional case. This pétition was refused, for the reason : 
"It would not be in accordance with goud practice, or orderly pro- 
ceedings goveming such cases, to grant the same," — and itwas sug- 
gested "that the applicant bas his remedy in the premises, should 
he incorporate in his application last flled the claims Avhich are em- 
braced in his allowed case, and also by formally abandôning the 
same." This suggestion, made by the committee on division, and 
approved by the commissioner of patents, was foUowed; and on 
December 23, 1887, Dederick flled a paper, in which he says: 

"I hereby make formai abandonment of said application, but not of the In- 
vention therelu contained, in favor of my other pending application, sériai No. 
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204,854, filed November 8, 1887, whlch said last-mentioned application I désire 
to stand as a substitute for my said application, sériai No. 106,470." 

The same day he amended his second application by embodying 
therein ail claims allowed on his original one. As thus amended, 
his second or division application was allowed April 3, 1888, in the 
form of the patent in suit. 

How thèse facts évidence abandonment, we cannot see. Far 
from being a giving up, it was a most persistent pursuit, a contin- 
uons demand, for the claims first asked for. The substantial élé- 
ments of the invention were set forth in the original application; 
claims broad enough to cover the features of invention embraced 
in the two claims afterward made as noted above. To our mind, 
thèse do not exceed the scope of the original claims, but were made 
in the exercise cl a due caution on the applicant's part to forestall 
anticipated évasion. In view of the disclosure and explanation of 
invention made in the original application, their allowance was 
proper. We are of opinion the entire course of procédure was, 
in effect, a continuous one, from the flling of the flrst application 
until final allowance, and that there was no, abandonment by Ded- 
erick. 

His patent, then, being valid, prior in date to the Wickey one, 
and infringed by the machine in question, are the two patents inter- 
fering ones, under Rev. St. § 4918? If so, is the course provided 
therein mandatory, and a condition précèdent to a suit against a 
niere user? There is a grave doubt whether thèse questions are 
properly bofore us. In his answer, défendant, as we hâve seen, 
set up a number of défenses; but it was not until final hearing 
the question of jurisdiction was flrst raised. Upon the gênerai 
question of infringement this court has Jurisdiction, and under the 
pleadings in this case, after issue joined, and testimony taken on 
the issues, which the défendant chose to raise, this objection, now 
for the first time heard, ought not to prevail. The case of Reynes 
V. Dumont, 130 U. S. 379, 9 Sup. Ct. Eep. 486, foUowed by Tyler 
V. Ravage, 143 IJ. S. 79, 12 Sup. Ct. Rep. 340, would justify us in 
declining to consider this question. Assuming, however, it is prop- 
erly before us, are thèse interfering patents? Interférence and in- 
fringement are essentially distinct. 

"It lias become wcU-settled law that two patents interfère, wlthin the mean- 
Ing of this section, [4918,] only when lliey claim, in whole or in part, the same 
Invention." IMnnufacturing Co. v. Craîg, 58 O. G. 1093, 49 Fed. Bep. 370, 
and cases cited. 

Applying this principle, do the Ist, 2d, and 5th Wickey claims 
"interfère" with the Ist, 2d, 3d, 4th, 5th, and 6th Dederick claims, 
as contended by defendant's counsel? 

The Wickey claims are: 

"(1) In combination with the ballngtrunk or chamberhaving a contractile 
delivery end, a flexible encircllng hoop, and means for tightening said hoop to 
effect the contraction of said end. (2) In combination with the top and 
bottom walls, d, e, of the trunk, movable to and from each other, the slde 
boards, D, their supporting bara, E, the encircllng hoop, G, and expansion 
devices, substantially as deseribed, wliereby the hoop is caused to force the 
parts iQward, and thus conlract the delivery end of the trunk. • • • (5) 
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In a press of tlie type hereln descrlbed, the slde boards, D, for applylng the 
final pressure to the baie, extended beyond their supports toward the re- 
ceiving end of the press a greater distance than they are extended toward the 
delivery end." 

And the Dederick claims are: 

"(1) In a balinK press, the combinatlon wlth the baie chamber having open- 
Ings, as at H, of the sides, eaoh pivotally supported at a point between ita 
extromities, wliereby said sldes are pei-mltted to conform to, and bear with 
imiforni friction upon, the column of pressed materlal, substantlally as de- 
soribed. (2) In a baliiig press, the corabination with the baie ohamber having 
openlngs, as at H, of the sides provided with passages for the bands on the 
baies, and each pivotally supported at a point between its extremities, sub- 
stantlally as descrlbed, for the ptupose specified. (3) Tlie baie chamber 
having the openlngs, H, and guides, O, and providod with the closed sides 
at the discharge end, siibstantially as descrlbed. (4) The baie chamber having 
the openlngs. H, and guides, O, in combina ti on wlth the adjustable closed 
sides at the discharge end, and means for ad.iusting said sides, substantlally 
as descrlbed. (5) The baie chamber having the openlngs, H, the guides, O, 
and the slotted closed sides at Its discharge end, substantlally as descrlbed. 
(6) The baie chamber having the openings. H, the guides, O, and the adjustable 
slotted closed sldes at Its discharge end, substantlally as descrlbed. * • * " 

Th.e question of interférence is determined by the claims, not by 
the gênerai appearance and functions of the machine, shown but not 
claimed. The éléments of Wickey's first claim are — First, an en- 
circling hoop; and, secondly, devices for tightening the hoop, — 
neither of which appears in any of Dederick's claims. The 
second claim is still more limited, for it includes, besides the 
two named, a number of others, and what is said of the flrst applies 
the more to it. The fif th claim is for a spécifie form of construction. 
It is not for the same invention Dederick made, but is subordinate 
thereto. The patents, then, not being interfering ones, within the 
purview of Eevised Statutes, § 4!tl<S, the case of Paper Co. v. 
Knopp, 54 0. G-. 391, 44 Fed. Eep. 609, is not applicable. We there- 
fore are not called upon to discuss it. 

We are asked, however, to dismiss this bill because the plaintiff's 
remedy is at law. However potent this reason might hâve been 
if raised in limine, as was done in Smith v. Sands, 24 Fed. Eep. 470, 
yet, in view of the fact that it was not raised until final hearing, 
and the answer tendered a number of issues upon which much testi- 
mony has been taken, we do not think it should now prevail, and 
in support of that position we refer to Eeynes v. Dumont and Tyler 
V. Savage, supra. Let a decree be drawn accordingly. 

ACHESON, Circuit Judge, concurs. 



STANDARD ELEVATOR CO. et al. v. CRANE ELEVATOR CO., 

(two cases.) 

(Circuit Court of Appeals, Seventh Circuit May 2, 1893.) 

Nos. 48, 49. 

Patents for Inventions— Infringement — Pkeliminaiît In.tunction. 

A preliminary mjunction to restrain the alleged infringement of a patent 
should not be granted, where the flnancial ablllty ot the défendant to 
respond in damages is not suceessfully attacked, and tlie proof of com- 
plainant's rights and défendant'» infringement is not free from doubt. 
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Appeal from the Circuit Court of the United States for th.e 
Nortliern District of Illinois. Eeversed 

Hall & Brown, for appellants. 
Eaymond & Veeder, for appellee. 

Before GRESHAM and WOODS, Circuit Judges, and JENKINS, 
District Judge. 

JENKINS, District Judge. The bills of complaint in thèse two 
cases were filed by the Crâne Elevator Company to enjoin the al- 
leged infringement of certain claims in several patents for improve- 
ments in hydraulic elevators, viz.: Claim 1, of patent No. 317,202, 
issued to George H. Reynolds May 5, 1885; claims 2, 4, and 6 of 
patent No. 328,614, issued to George H. Reynolds October 20, 
1885; claim No. 3 of patent No. 248,908, issued to Cyrus W. Bald- 
win November 1, 1881; claims 1, 4, and 5 of patent No. 456,107, 
issued to Cyrus W. Baldwin July 14, 1891; claims in patent No. 
456,122, issued to George H. Reynolds July 14, 1891; claims in 
patent No. 309,865, issued to Joseph Moore December 30, 1884; 
claims in patents No. 458,917, issued to George H. Reynolds Sep- 
tember 1, 1891. Before answers to the bills, the complainants 
moved for injunctions pendente lite, which motions were heard 
upon bills and answers, and upon ex parte aflfldavits, and models 
constructed by the parties, respectirely. The court below, at thei 
hearing of the motions, granted preliminary injunctions on the 
first daim of patent No. 317,202, and on the second and fourth: 
claims of patent No. 328,614, and on the first, second, and thirâ^ 
claims of patent No. 458,917. The devices, the use of which was 
enjoined, are known as (1) the "Bottom Water Discharge;" (2) the! 
"Air Escape;" (3) the "Lever Device;" (4) the "Compensatory De-; 
vice." The appeal in volves the propriety of thèse preliminary in-' 
junctions. The answers deny infringement; deny invention, novelty, 
and public aequiescence. 

The principles upon which courts of equity grant the writ of in- 
junction in advance of a decree upon the merits are elementary. 
The purpose of the interlocutory writ is not to conclude the ques- 
tion of right, but to protect against material injury pending the 
litigation. In patent cases, to warrant the writ, not only must tho 
infringement be without reasonable doubt, but the rights of the 
patentée must be clear. Failing prior adjudication in favor of the 
validity of the patent, tliere must be shown such continued public 
aequiescence in the exclusive right asserted as raises a presump- 
tion of validity; a presumption not arising from the letters patent, 
unless accompanied by public aequiescence. The object of the pro- 
visional remedy is prgventive, largely; and it will not be granted 
if it is more likely to produce, than to prevent, irréparable mis- 
chief. If the controversy between the parties be substantial, and 
not, as to the alleged infringer, colorable, merely, courts of equity 
are not disjwsed to adjudicate upon the rights of the parties other- 
wise than according to the approved usages of chanceiy, when the 
defendant's rights might, by the issuance of a writ of injunction, 
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be put in great jeopardy, and tlie complainant can be compensated 
in damages. Wlthout passing any opinion upon tlie complainant's 
right, or tlie defendant's infringement, it sufflces to say tliat upon 
the proofs in tlie record we cannot déclare tliat the right or the 
infringement is so clear from doubt as to warrant the issunnce of 
a preliminary injunction. Tlie évidence as to construction of 
claims and infringement, upon "which the court below was called 
to pass, was largely and necessarily ex parte. Tliere was no op- 
portunity of probing the witnesses. Scientiâc expert évidence 
ia not wholly reliable when not subjected to the search light of in- 
telligent cross-examination. It would, we tliink, be most unsafe to 
détermine this controversy without full and orderly proof. It 
would be most unwise to imperil, and presumably wholly ruin, the 
large capital and interests involved in the business of the appel- 
lants, by arresting the enterprise in advance of a final decree, when 
the damages which the appellee may sustain can be compensated 
in money. The flnancial ability of the appellants to so respond 
has not, in our judgment, been successfully attacked. 
The order appealed from will be reversed. 



THE CITY OF ST. LOUIS. 
DAVIDSON V. THE CITY OF ST. LOUIS. 
(District Court, E. D. Louislana. Jime 16, 1893.) 
No. 12,967 

1. SHIPPING — SeAMEN — IkJUEIES— CONTRIEUTOBT NEGLIGENCE. 

A decli hand on a steamer, on the day jifter his employment as such 
began, was ordered to paint tha smolcestaclc, and, misimderstanding the 
directions givcn liini, ho placed a ladder weîglilng about 80 pounds against 
ttie smolîestaclJ. Wlien he asccuded it, tlie stack fell, and lie received 
serions injuries. Helé, ttiat tlie accident was due to ïàs own ignorance, 
and he can recover no damages. 

2. Samb — ExPENSES — Médical Attendakcb. 

His fault was not, however, of such a charactor as to debar him from re- 
covering hls oxpensos wliile lie was disabled, and a sum equal to his wages 
for a like jioriod will be allowed as what the ehip should contribut© 
to the expenso of his cure. 

3. Same—Costs— Division. 

But where the court is of opinion that he would hâve been conceded 
thîs much by the ship but for tlie demand for damages in addition thereto, 
and the expense of taklng testimony, etc., would thus hâve been saved, 
the costs will be dividcd. 

In Admiralty. Libel by John Davidson against the steamboat 
City of St. Louis for personal injuries received by libelant while in 
the steamboat's employ. Decree for libelant. 

T. M. Gill, for libelant. 
Brown & Choate, for claimant. 

BILLEN^GS, District Judge. The libelant was employed as a 
deck hand. On the day after his employment he was directed to 
paint the smokestack. He misunderstood the directions that were 
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given him; used împroper appliances, put a ladder weigliing in the 
vicinity of 81 pounds against the smokestack, broke it off, and he 
and it fell down, whereby the libelant was seriously injured. There 
can be no doubt of the serions and .permanent injury of the libel- 
ant, but I think that his own ignorance of methods on board of a 
boat is so évident that he cannot recover damages. The question 
is whether he ought not to be allowed what must hâve been his 
expense during his attempt at cure. He was injured when on 
board, and while in the employ of the ship. True, his own ig- 
norance of the methods of the boat contributed to the injury. After 
ail, I do not think that that constitutes a fault of such character 
as ought to debar him from recovering his expansés wMle he was 
disabled. The testimony shows that he was in the St. Louis hos- 
pital two weeks, and in the hospitalat New Orléans twomonths and 
a half, making in ail three months. He bas not been well since, 
and, from his testimony, has earned only $10. It seems to me, 
under ail the circumstances, he ought to be allowed an amount 
which would be equal to the amount of his wages during the three 
months as his expense in being cured so far as a cure in his case 
is possible. His wages were probably |30 a month. Let there 
be judgiiient in his favor, therefore, for the sum of $90 as the ex- 
pense which the ship ought to contribute in the effort to cure the 
libelant. 

As to the costs, the testimony has been most voluminous, and I 
am by no means certain if the libelant had demanded in his libel 
simply what the court thinks he is entitled to, it would not hâve 
been at once conceded by the vessel, and the great expense of the 
voluminous testimony saved. I thiok, therefore, that the costs 
Bhould be divided 



THE ALERT.* 
DAVIS COAST WRECKING OO. y. THE ALEET. 

SAMB T. BEKG et al. 
(District Ciourt, S. D. New York. June 10, 1893.) 

1. SALVAGB— CONTRACT — PrOVIKCB OF AdMIBALTT CoUBT— McTUAI/ MlSTAKE. 

It Is the riglit .ind dnty of a court of admiralty to inqulre Into the circum- 
stances of a salvage contract, with a view of ascertaining its reasonable- 
ness and fairness; and in so doing it may take note of a mutual mistake, 
and award only such compensation as justice and equity may permit. 

2. Samb— CoNTBACTS Made undeb Strbss op Cihcumstances— Contkacts En- 

TBRBD INTO DELIBBRATBLY. 

In contracts made at sea, under the stress of Immédiate neoessity, the 
élément of reward to the salvor enters beyond any quantum meruit for the 
work done. But where a salvage contract is made on land, between par- 
ties dealing upon equal terms, with full opportunity for délibération, and 
equal knowledge of the facts, such contract should be treated Uke any 
other voluntary, dellberate contract for a spécifie service. 
8. Samb— Strandinq— Contract to Float — Liability of Cargo. 

The steamship A. went ashore on the coast of South America, and her 
agents there, being unable to procure local assistance, telegraphed to her 

•Beported by B. G. Benedlct, Bsq., of the New York bar. 
v.66F.no.9 — 46 
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agents at New York, who engagea the libelant to get her afloat. Thls 
llbelant agreed to do for 50 pei- cent, of the value of shlp and cargo. The 
vessel, having been floated in safety, was brought to New York, wlien 
sbe was sold for $21,000, and ber cargo for nearly $80,000. ïhis suit was 
brought to enforce payment ot one-balf of the above sum uiider the s;U- 
vage contract. The défense was that there had been a mistake as to 
the amount of Ciirgo known to be aboard; that the proposition of 50 per 
cent, was excessive, and that the shipowners could not bind the cargo 
over to such an agreement. The évidence indicated that her agents must 
hâve knoviTa that she had cargo aboard before they made the contract; 
also that both parties contracted with référence to it. The service was 
rendered at a great distance, was expensive and arduous. The Insurers 
of the cargo took no action of their own, and made no objection to the 
contract of the ship's agents; and the master, who was aboard the 
stranded vessel, and who knew of ail the circumstances and of the con- 
tract, acquieseed In Its ternis. Helâ, that the court would not Interfère 
with the enforcement of the contract, and the contract rate should apply to 
both ship and cargo. 

4. Same— Value of Cargo— Net Value— Gboss Vai,ue. 

HeUl, that the net value of the cargo on arrivai at New York, after de- 
ducting customhouse charges and any charges or liens for handllng the 
cargo in order to couvert it Into money, was the "value" of the cargo 
contemplated in the salvage contract. 

In Admiralty. Thèse were two libels, filed by the Davis Ooast 
Wrecking Company, one in rem against the steamship Alert and her 
cargo, and the other in personam against Berg and others, owners, 
etc. Decree against the vessel in the former, and for dismissal of 
the libel in the latter. 

McParland & Parkin, for libelants. 
Butler, Stilhnan & Hubbard, for the Alert. 
Sydney Chubb, for the cargo. 

BROWN, District Judge. The above libels were filed to recover 
compensation for salvage services rendered by the libelant to the 
steamship Alert, which, on the 21st of November, 1892, was stranded 
not far from the mouth of the Magdalena river some flve miles 
from Savanilla. 

The Alert was a Norwegian steamship, which had been char- 
tered by Mr. Vengoechea of New York, under which she had taken 
a cargo of gênerai merchandise to be carried to Carthegena, Savan- 
illa, and Santa Marta in South America, and was to bring a re- 
turn cargo from the same ports. AU except 100 barrels of her 
outward cargo was discharged at Carthagena and Savanilla, where 
she also took on board about 55 per cent, of her return cargo. She 
was stranded between the latter port and Santa Marta. The mas- 
ter on inquiry at Savanilla and Barranqnilla being unable to iind 
any means of assistance, under the advice of the charterer's agent 
there, and on the advice of the agents of the gênerai marine under- 
writers, sent a telegraph to New York for help, received on Novem- 
ber 30th by Hurlbut & Co. of New York, who were the gênerai 
agents of the Norwegian owners. The next day the respondent 
Flood, the gênerai agent of the underwriters on the hull in Norway, 
received a cable dispatch directing him to look out for their inter- 
ests; and on the 2d of December, after receiving the refusai of the 
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Merritt Wrecking Company to attempt any rescue of tlie vessel, 
and there being some uncertainty as to the amount of cargo aboard 
of the AJert, Mr. Flood with the concurrence of Hurlbut & Co. 
accepted an offer of the libelants by letter to send ont their wreck- 
ing tug the Eight Arm, fitted with ail proper appliances for the 
relief of the Alert; payment of 12,500 being guarantied by Hurl- 
but & Oo. whether successful or not; and, if successful, the libelants 
to "receive 50 par cent, of the value of the vessel and cargo" with- 
out the |2,500. The acceptance of this offer was indicated by the 
signatures at the foot of the letter of "Hurlbut & Co., agents for 
owners," and Mr. Flood "as agent for underwriters of vessel." 

On the 4th of December the Eight Arm set out for Barranquilla, 
taking in additional coal at Norfolk. After leaving the latter port, 
she met with some accident which required her to put back to Nor- 
folk again for repairs, which caused a few days' further détention, 
after which she proceeded to Savanilla and arrived near the stranded 
vessel on the 22d of December. The beach there was very sloping, 
and of soft yielding sand. The Alert had drifted about two miles 
from her first position, and was then high up on the beach, with 
only about six feet of water around her, except in the bed or cradle 
in which she lay; and the tug could not approach nearer than about 
three-quarters of a mile of her. A lighter was procured at Barran- 
quilla, and additional chain cables and hawsers, and anchors were 
got out and properly attached. Upon the ârst attempt, after moving 
the vessel a short distance, the hawser was broken; and, in the 
bad weather of the few days following, the vessel went back head 
on to the beach, in a worse position than before. TJpon the sec- 
ond attempt a few days afterwards, and after a continuons strain 
upon the hawsers of about 10 hours, the Alert was worked out of 
the sand so as to float, and was taken to the harbor of Barranquilla. 
During this time the vessel had not leaked and her cargo was not 
injured. No accident had happened to her, except during the last 
haul, when a mishap caused some injury to the stern and rudder 
post, but not any serions damage; and the Vessel and cargo were 
subsequently towed by the Kight Arm to New York. The pro- 
ceeds of the vessel were $21,000; of the cargo, nearly |80,000. The 
libelants claim to recover the stipulated 50 per cent, upon thèse 
values. The actual expenses of the libelants' expédition are proved 
to hâve been between $10,000 and $11,000. 

In behalf of the owners of the steamer it is contended that the 
contract âxing the compensation at 50 per cent, of the value of 
the vessel and cargo is excessive and exorbitant, as the cargo has 
turned out; and that the contract was made under a mutual mis- 
take of fact, namely, upon the supposition that only a small amount 
of cargo was on board, to wit, the 100 barrels designed for Santa 
Marta, Avhereas in fact the Alert had taken on board about 55 
per cent, of her retum cargo at the ports of Carthagena and Savan- 
illa. The insurers of the cargo make the same défense; and they 
also contend that the contract made does not purport to bind, and 
does not bind, the owners of the cargo at ail. 

1. Mutual Mistake. Although it is no part of the jurisdiction of 
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this court, as a court of admiralty, to reform contracta on the ground 
of mutual mistake, yet, wliere the subject of tke contract is a sal- 
vage service, the court, under the law applicable to that spécial 
head of jurisdiction, may inquire into ail the circumstances of the 
salvage contract, including its reasonableness and fairness; and 
in doing this, it must take note of the fact of a mutual mistake, if 
that is proved to exist, and award only such compensation as jus- 
tice and equity may permit. The right and the duty of a court of 
admiralty to examine into the fairness and reasonableness of every 
salvage contract, whenever its fairness is challenged, hâve been 
repeatedly asserted by the suprême court; and such bas been the 
uniform practice in this district, as well as in others. Post v. 
Jones, 19 How. 160; The Tornado, 109 U. S. 110, 117, 3 Sup. Ct. 
Eep. 78; The Emulons, 1 Sumn. 210; The A. D. Patchin, 1 Blatchf. 
414; The Adirondack, 2 Fed. Eep. 387, 392; The G. & C. Brooks, 
17 Fed. Eep. 548; Chapman v. Engines of the Grreenpoint, 38 Fed. 
Eep. 671; The G. W. Jones, 48 Fed. Eep. 925; The Sirius, 53 Fed. 
Eep. 611; The Schiedam, 48 Fed. Eep. 923. What was said in 
the case last cited as regards the binding force of such contracts, 
was said, as the context shows, in référence to contracts made at 
sea, in péril, and under the pressure of immédiate necessity. In 
such contracts, so far as the élément of a reward enters into the 
compensation allowed, that is, an allowance whoUy beyond the mère 
quantum meruit for the work and labor performed, as a reward 
given as a premium, on grounds of public policy, to encourage the 
maintenance of salvage equipments and to induce speedy and heroic 
efforts for the safety of life and property — this élément cannot 
logically or properly become a subject of barter, or of any irreview- 
abie contract between the parties ; since that would permit the par- 
ties to usurp pro tanto the functions of the court. 

But thèse considérations are applicable but slightly if at ail to 
contracts, which, like the présent, are made upon land, between 
parties dealing upon equal terms, with full opportunity for dé- 
libération, with equal knowledge of the facts, and under the ordi- 
nary conditions of nonmaritime contracts. Such contracts should 
be treated like other voluntary, deliberate contracts for a spécifie 
servie:;. Bondies v. Sberwood, 22 How. 214; The Agnes I. Grâce, 
2 C. G. A. 581, 51 Fed. Eep. 951). 

The contract in this case was made with délibération and with 
the utmost fairness. Everything known to either was apparently 
commiinicated to ail concemed. The évidence does not show a 
case of mistake at ail; but only uncertainty as to the amount 
of cargo on board. This uncertainty is shown to hâve been 
présent in the minds of ail the contracting parties, before the 
contract was signed. The contract was evidently made in view 
of that very uncertainty, and the intent was to give the libel- 
ants the benefit of it, if they would take the risk of the expé- 
dition. The évidence indicates that the most common practice 
of vessels trading at those ports was not to take in the re- 
tum cargo until after completely discharging at the most distant 
port, and to stop at the intermediate ports on the way back for 
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the return cargo. But this practice was by no means uniform ; and 
the fact that so very small a portion of the outward cargo was 
to be carried to Santa Marta, was in itself sufflcient to suggest 
tliat the Alert might, in this instance, follow the other practice 
which also was not uncommon, to take in her retum cargo at 
the intermediate ports upon the outward trip. 

Before the contract was signed on December 2d, ail the parties 
knew that the charterer in New York had received from the Alert, 
or her agent at Barranquilla, the following telegram: "Steamship 
Alert sailed, fair cargo, 20th Novemb^r; it is reported aground at 
Bocas de Ceniza; may be got off; we can give no assistance what- 
ever." The substance of this telegram was cabled to the libel- 
ants' agent at New Bedford on the Ist of December, stating that 
the cargo was "probably hides and coffee;" and that surmise was 
correct. The telegram was again shown to the libelants' représent- 
ative when he came to this city on the following day and made 
the contract for "50 per cent, of the vessel and cargo." The plain 
meaning of that telegram was that the steamer Alert had sailed 
with a fair cargo on board on the 20th of November; that is, from 
the port of Columbia, the harbor of Savanilla, for Santa Marta. It 
is as explicit as would be naturally expected in an expensive cable- 
gram. It was designed to report the vessel ashore, and that no 
assistance could be got there. The only imaginable reason for 
stating that she had sailed with a fair cargo on the 20th of 
November was, that the charterer hère might know from the tele- 
gram the gênerai condition of the ship and cargo, sufliciently to con- 
stitute a basis for obtaining assistance hère. I cannot, therefore, 
give any force to the suggestion of the respondents that they 
thought the words "fair cargo" might refer to a cargo merely en- 
gagea at Savanilla, and expected to be taken on board on the 
return trip. It is plain that the libelants had no such idea; and 
on their part there was no mistake. 

Though the contract was made on the 2d December, the Right 
Arm did not Bail until the 4th of December, nor did she leave Nor- 
folk untU several days thereafter. On the 3d, however, a further 
telegram appeared in the maritime miscellany of the New York 
Herald, which was seen by the défendants, stating that the Alert 
had 600 tons of cargo on board for New York, though this was 
in excess of what she actually had. After this there was abundant 
opportuiiity before the Right Arm sailed for either of the défend- 
ants to hâve sought a modification of the contract on the basis of 
that information, and to notify the libelants, if the Santa Marta 
cargo had been in fact the basis of the contract. Yet no such notice 
was given, nor any attempt made to modify the contract. After 
such information, to wait until the other party performed the 
contract, would in equity estop the défendants from any subsé- 
quent rescission or reformation. Subséquent telegrams contained 
contradictory statements in regard to the amount of cargo on 
board and whether it was landed or not. The Merritt Company 
had absolutely refused to send ont any expédition for a compensa- 
tion of 50 per cent, of its value, because 50 per cent, on the ship 



726 FEDERAL REPORTER, Vol. 56. 

was insufScient; and because tlie amount of cargo on board was 
uncertain. The libelants received instructions from tlie défend- 
ants, if any cargo was landed, to make every effort to bring back as 
much of it as possible. The resuit shows that a compensation of 
50 per cent, on the value of the vessel alone would not hâve paid 
the expenses of the expédition. The large outlay and the ex- 
penses required in such expéditions were well known to ail the 
parties, the libelants having but recently made an expédition some- 
what similar at an actual loss. 

The évidence on the whole, therefore, seems to me clearly to 
disprove the claim of the défendants that there was any mutual 
mistake as to the cargo. The amount of the cargo and the précise 
situation of it were indeed uncertain; but it is manifest that the 
libelants contracted on the faith that there was a considérable 
amount of cargo on board; and the telegram as regards a "fair 
cargo" on sailing from Savanilla, was from a trustworthy authority, 
not fairly admitting of question or reasonable doubt. Whatever 
uncertainty there was, was distinctly recognized as existing, and 
each took the chance of it. Mr. Flood, the agent of the charterer 
who personally attended chiefly to the negotiations and the making 
of the contract on the part of the défendants, does not complain 
of the least unfaimess in making the contract; and on the return 
of the ship he congratulated the libelants not only on their success, 
but on the amount of cargo which was on board, and the fortunate 
pecuniary résulta of the expédition. 

2. Amount As respects the ship, which was fully represented 
in this contract by the signatures of both her owners and her in- 
surers, there is no reason for disturbing the contract price; for the 
contract was made not only upon equal terms, but upon the fullest 
délibération, and after consultation with others, and as the best 
thing that could anywhere be done with persons best able to at- 
tempt the relief of the ship. 

As respects the cargo, though the contract mentions that the 
libelants, "if successful in delivering the steamer at New York, 
are to receive 50 per cent, of her value, including cargo, stores, 
and iaventory;" yet the contract is not signed by any persons 
purporting legally to represent the cargo, or to be interested in 
the cargo. The libelants knew that they were dealing only with 
the "agent for the owners" of the Alert and with the "agent of 
the underwriters of the vessel." There is no language in the "con- 
tratt," so called, by which either of the défendants undertook to 
pay this 50 per cent, at ail; much less to pay it personally; while 
there is an express provision that the $2,500 was to be guarantied 
and paid by Hurlbut & Co., whether successful or not; the guaranty 
being waived in case of delivery at New York. The fair meaning 
of this paper, called a "contract," but which in form was only 
a letter, addressed by the libelant corporation to Mr. Flood, 
as agent for the marine underwriters, and which he and Hurlbut 
& Co. afterwards signed at the f oot, is not that the latter personally 
agreed to pay 50 per cent, of the value of the vessel and cargo; 
but that they, as representing the shipowners and Ihe insurers of 
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tlie sliip, approved the proposition that tlie libelants might "re- 
ceive" or recover for tlie services which in tlie paper are called 
"conceming salvage" a compensation at that rate, i. e. receive or 
recover it in the usual mode of receiving salvage, viz. by process 
in rem, if not paid by the interests chargeable with salvage. This 
paper being fairly made, and being made, as the proofs show, 
with the knowledge and consent of both the owners and insurers 
of the vessel, estops them from disputing the recovery of the rate 
specified as against the hull; but does not, I think, bind the de- 
fendant agents personally to pay that amount upon the cargo, any 
more than if the agents* approval had been expressed by a simple 
indorsement upon the letter. 

I do not find any sufficient reason, however, to disallow the same 
percentage as respects the cargo; and this for several reasons. 
Considering the great distance at which the services were to be 
rendered, the périls, the uncertainties, and the heavy expenses at- 
tending it, and the doubts about its success; the rejection already 
made of a similar offer by the larger Merritt Company, in consé- 
quence of thèse very uncertainties and necessary expenses; the 
impossibility of obtaining assistance in South America, or of as- 
certaining precisely the amount, value, or condition of the cargo; 
the considérable time that must elapse before the Eight Arm could 
reach the stranded ship and get to work; the danger of great injury 
meantime to whatever cargo was on board, and its great déprécia- 
tion in case the vessel should bave sprung a leak before the Eight 
Arm should reach her, or before she could be got off; and in case 
of the necessary landing of a part of the cargo, the large local 
charges, as well as the expenses of recovering and reloading It — 
ail thèse conditions made the final resuit such a lottery of chances, 
as to lead me to doubt whether the contract would not hâve been a 
fair and proper one, and as favorable to ship and cargo as could 
hâve been procured, even if the précise amount of cargo on board 
had been known. 

But besides this, it does not appear on behalf of the insurers of 
the cargo, that any steps whatever were taken in their own behalf, 
or any protest or dissent from this contract expressed or made 
known by them until after the service had been performed and the 
vessel had arrived in New York with her cargo safe and sound. 
Considering the fact, which the évidence shows, of the extent to 
which this disaster and its gênerai conditions were immediately 
made known in ail the principal maritime ports and exchanges 
in différent countries, it is incredible that the owners and insurers 
of the cargo, as well as the owners and insurers of the ship, did not 
hâve notice of the stranding, and of the danger of the Alert and 
of her cargo. It is not improbable that the insurers of the cargo 
knew of the efforts that were making by Mr. Plood, as agent of 
the insurers of the hull, for the relief of the ship, and that they ac- 
quiesced in those efforts. The fact that they took no steps on 
their own behalf to do anything to save the cargo indicates that 
they wei'e willing to leave that matter wholly to the owners of the 
hull or to the master, as the case might be. 
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Finally, wlieii the Eight Artn arrived on tlie ground, tlje master, 
■wh.0 knew ail the facts in regard to the ship and cargo, was shown 
a copy of this agreement, and acquiesced in its terms, as respects 
the cargo as well as the ship. As a master, charged with the 
duty of doing whatever could be done for the rescue of hoth, he 
would hâve been authorized to contract for the salvage of both 
ship and cargo; and any reasonable contract made by Mm would 
hâve been sustained. The Wellington, 48 Fed. Eep. 475; The Ag- 
nes I. Grâce, 2 0. G. A. 581, 51 Fed. Eep. 958. The only complaint on 
his part was, that for the purpose of saving the vessel, the libelants, 
in the exécution of the work, were willing to sacrifice a part of the 
cargo. There is a dispute on this point; but I do not crédit the charge 
that there was ever any disposition on the part of the libelants' 
master to throw overboard any part of the cargo, unless that should 
be found necessary after thorough efforts to extricate the ship. 
The master acted, as was his duty, in the interest of the cargo, 
as well as of the ship. He had telegraphed for help. Help came 
to him on thèse terms. He was in possession as master still, and 
had fuU power to reject it, if he thought best, or to modify its con- 
ditions as to cargo. The service and the terms of the contract were 
evidently acquiesced in and accepted by him. 

Looking at ail the circumstances, as they existed and were appre- 
ciated at the time when this contract was made both as regards 
the ship and cargo, and the interests, risks and reasonable appré- 
hension of ail parties, I think any interférence by the court with 
the enforcement of a contract so fairly and deliberately made and 
executed as this, would, as a matter of gênerai policy, be productive 
of more harm than good; and that the contract rates should apply, 
as they were intended to apply, to both ship and cargo. 

Decree accordingly against the Alert, with costs; and for dis- 
missal, with costs, in the suit in personam. 

(June 28, 1893.) 

BEOWN, District Judge. Since the foregoing décision, a fur- 
ther question has been submitted in respect to the mode of as- 
certaining the value of the cargo, for the purpose of compensation, 
about which a dilïerence has arisen. The libelants' offer provided 
that if the vessel were delivered in New York, the libelants should 
hâve "half her value, including cargo," etc. The libelants contend 
that this entitles them to half the gross value of the cargo in the 
New York market, without any déduction for liens or charges 
thereon. The matter is to be viewed, however, as a salvage opéra- 
tion ; as an endeavor to save what could be saved, and to stipulate 
for half of what might be realized. The arrangement does not 
import anything substantially différent, as respects cargo, from 
what it would hâve been, had the parties agreed that whatever 
cargo was brought in should be equally divided between the owners 
and the libelants ; and in that case plainly any liens upon the half 
coming to the salvors must be discharged out of their own half of 
the cargo; and the same adjustment should be made in regard to 
the money proceeds. Whatever customhouse duties may be charge- 
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able on the cargo, or whatever liens thcre may be for freight or 
other port charges in handling the cargo, in order to convert it 
into money, are a charge against the cargo itself. It would be 
an improper construction o£ the arrangement to oblige the cargo 
owners to pay ail such liens and charges ont of their half of the 
cargo for the benefit of the libelants. In fact, the value of the 
cargo to the owners, as it arrives in New York, is not the gross 
amount which the cargo may ultimately realize; but the amount 
only which wUl remain after deducting therefrom the amount of 
aU charges and spécifie liens. That alone is "the value" of the 
cargo to the owners, on its arrivai at the port. If the owners should 
abandon the cargo, that is ail that they would lose. The net 
value, therefore, deducting ail such charges, is the "value," as I 
must hold, contemplated in the contract. 



• THE CITÏ OF CLEVELAND.' 
THE JOHN MABTIN. 
NESTER V. THE CITÏ OF CLEVELAND and THE JOHN MARTIN. 
(District Court, E. D. Michigan. December 27, 1890.) 

1, Collision— CoKFLicTiîîa Evidence— Probabilities— Décision. 

In a collision case, where ttiere is a sharp conflict în the testimony 
given by the respective crews, the court will dispose of the matter rather 
by a considération of the conceded facts and the proliabilities of the sit- 
uation than by an attempt to reconcile, or détermine the prépondérance of, 
the testimony. 

2. Samb— Sdddbn Sheer— Suction op Passing Vessels. 

The suction of two vessels passing each otiher in opposite directions 
Is not very powerful, especially if there is no great difCerence in size, 
and is too brief in its opération to accouut for a sudden sheer by one which 
brings her into coUislon with the tow of the other. 

In Admiralty. Libel by the owners of the steamer Keweenaw 
against the steamer City of Cleveland for a collision. Libel dis- 
missed. 

Moore & Oanfleld, for libelants. 

H. H. Swan and Harvey D. Goulder, for claimants. 

BROWN, District Judge. We are agreed in this case. At the 
time it was flrst argued there was some slight différence between 
myself and the nautical assessors, and some slight différences be- 
tween the assessors themselves, and upon that account I held the 
case for further reiiection. I hâve been persuaded, however, by the 
testimony that was taken yesterday, and by the opinions of ihe gen- 
tlemen who hâve consented to sit with me in this case, that the nau- 
tical assessors were right, and, as ail four of them agrée among them- 
selves and with me, we think that we will not defer the décision. 

^This opinion was delivered orally, and havhig been reduced to writing, 
and revised by Mr. Justice Brown, was published as a footnote to the case 
of The Alex. Folsom, 6 U. S. App. 167, from which tihe opinion Is hère re- 
printed. 
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The facts are that tlie City of Cleveland, with the John Martin 
in tow, had, just prier to this collision, turned around in the bight 
below Eains' dock, and it is clauned, on the one side, that, in tum- 
ing about to corne up, they were pointing towards the Canadian 
shore. On the other side, it is claimed that they were pointing in 
towards the American shore. Now, we think that, in view of the 
fact that ail the conunerce of the St. Mary's river passes between 
thèse two buoys, and of the further fact that the collision, by the 
uncontradicted testunony, did occur above Eains' dock, the most 
probable theory is that the City of Cleveland had so far resumed her 
course as to make the signal of two whistles a proper signal, and 
that she was proeeeding, substantially as claimed by the respond- 
ents hère, on a course which would hâve taJien the tow between 
thèse two buoys. I say in this case, as I hâve said in two or three 
others, that I care very little for uiere prépondérance of évidence, 
and that, in a conflict of testimony in a collision case, I détermine 
the case from the conceded facts and probabilities, rather than 
from any attempt to reconcile the conûicting testimony of the 
crews. It is a noterions fact that seamen in collision cases are 
very strongly biased in favor of their own vessels, — in favor of the 
parties who call them; and I do not think myself that their testi- 
mony in regard to disputed facts is of any great weight, as against 
the probabilities of the case. Now, then, what in ail probability 
occurred? I cannot hâve any doubt that the City of Cleveland did 
take the usual course above Eains' dock, which would lead her u]> 
the mid-channel, or a little to one side. There was noreason for her 
deviating from that course at aU. Probablywhile she was below thiî 
bight she was pointing towards the Canadian shore, but she certaiuly 
would not keep that course in the face of the approaching tow. 
She would deflect from that course the moment she passed Eains' 
dock, and we hâve no doubt that she took the usual and proper 
course on leaving that dock. Now, then, we should be loath to say 
that she might not proceed on that course without waiting for 
the other vessels to come down. The channel is not so narrow but 
that, with proper précaution, it was entirely prudent for the tows 
to pass at that point. We do not think she was bound to wait 
until the Keweenaw's tow came down. Had the eut been a narrow 
one, such as the Neebish, and with the rapidity of that current, 
it would seem that prudence might require that she should stop. 
But it does not seem to me that there was any requireraent that 
she should come to a standstill at that point, to allôw the 
down tow to pass them. There is no question that the two steam- 
ers passed at an entirely safe distance; nor is there any question in 
our minds that it is a safe distance enough for steamers proeeeding 
at the usual rate of speed in that i)assage, between thèse two buoys. 
With proper management there is no danger in vessels passing 
within 50 feet of each other; but it did require prudence and care, 
— unusual care, perliaps, considering the narrowness of the channel. 
There is no question in our minds that this collision was caused 
by the sheering of the Keweenaw, and the only question is what 
caused that sheer. Now, the burden of proof is upon the libelant. 
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It is claimed hère — and that is practically the only claim — that 
the City of Cleveland was proceeding at too high a rate of speed, 
and was passing too near the Keweenaw, and that that created 
a suction which drew the Keweenaw into the tow, and brought 
about the collision. We think it, however, more probable that 
the sheering was caused by a wrongly-executed order, because it 
is in évidence hère that the wheel chains of this barge were not 
crossed, but straight. The testimony of the man at the wheel 
is certainly not persuasive upon that point. His testimony at 
one time indicates that he did put it the wrong way, but he sub- 
sequently corrects himself, and I am somewhat unwilling to say 
that he did turn his wheel the wrong way; but it seems to us that, 
if the wheel had been promptly put to starboard, there would hâve 
been no danger from the suction of thèse passing vessels. 

The testimony given yesterday, and the expérience of my breth- 
ren hère, lead me to believe that the suction of two vessels passing 
each other is not very powerful. It is too short to hâve any par- 
ti cul ar efîect upon the action of the two vessels, unless one is 
much larger than the other; whereas, if they are going in the same 
direction, and passing near each other, it has a very powerful effect 
to deflect the weaker vessel from her course. If one of thèse ves- 
sels had been very large, and the other comparatively small, it 
is possible the suction would hâve had some effect; but the 
Keweenaw, as I understand, was a heavily laden vessel, and it seems 
to us that if the wheel had been promptly put to starboard, as it 
should hâve been, considering the proximity of the tows, there 
would hâve been no danger at ail. The fact that the order was 
given to starboard, hard a-starboard, as the Keweenaw passed the 
City of Cleveland, would seem to indicate that there was an imme-, 
diate necessity for action, which had not up to that time been had. 
If this action had been talcen before, — ^and a compétent wheelsman 
would hâve known that the passing of the City of Cleveland would 
create some suction, — I say, if this action had been taken before, 
there is no doubt that this collision would hâve been avoided. At 
any rate, we think that the libelant has not sustained his case 
by a prépondérance of proof. I thought at one time that I might 
dispose of this case as an accident occurring through an inscrutable 
fault, but my brethren hère are so firmly persuaded of the fault of 
the Keweenaw that I prefer to dispose of the case on that ground. 

Therefore the libel will be dismissed. 



THE w. .T. KEYSER. 

EXPORT COAL CO. v. KEYSER et al. 

(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 

No. 111. 

TOWAGE — AbANDOXMENT — LlABILITY OF TUO. 

The master and crcw of a coal barge in tow of a tug in the Gulf of 
Mexico gave a distrcss signal, and lowered a boat, whereupon the master 
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of the tug eut the tow Une to reseue the crew. The men, on belng plcked 
up, stated that the barge was in a slnking condition, and refused to retnm 
to her, and the tug, after staying by for an hour or two, but mailing no ef- 
fort to regain or save the barge, flnally abandoned her. The wind was 
blowing 30 miles an hour, with a high sea. The crew of the barge con- 
sisted of a master, engineer, and three men, and she was provided with 
englne, boiler, pnmps, salis, and anchors, but no motive power. Edd, 
that the quitting of the barge by her master and crew, without the in- 
tention of retuming, severed the légal relation created by the contract 
of towage between her and the tug. 

2. SAME— CONCURBENT Negligencb. 

The voyage was commenced at nîght, and there was nothlng to show 
to the master of the tug that the barge was unseaworthy, and nothîng \xx 
the weather to excite appréhension of danger in proceeding to sea. Hdd, 
that the tug was not concurrently culpable in commencing the voyage. 
The William Murtaugh, 3 Fed. Kep. 404, distinguished. 

Appeal from the District Court of the United States for the 
Northern District of Florida. 

In Admiralty. Libel by the Export Coal Company against the 
steam tug W. J. Keyser and against W. S. Keyser and M. J. Fauria, 
claimants. Decree for claimants. Libelant appeals. Affirmed. 

W. A. Blount, (Blount & Blount, on the brief,) for appellant. 
John C. Avery and Eichard L. Campbell, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge. The libel in this case was flled to 
recover the value of a barge, with her cargo of coal, which respond- 
ents, as owner and master of the steam tug W. J. Keyser, contracted 
and undertook to tow from Pensacola, Fia., to Galveston, ïex. 
After about 36 hours out from Pensacola, the barge was abandoned 
on the Gulf of Mexico, and the barge and cargo became a total 
loss. The libel charges that the loss was on account of the négli- 
gence and fault of the master of the tug. The answer of respond- 
ents dénies négligence, and the case turns on this issue. While 
there are many spécifications of négligence alleged in the libel, our 
attention is directed to only two points upon which the appellant 
insists there was fault on the part of the tug. Thèse are : 

"(1) That the tug abandoned the tow without reason, and is llable for Its 
loss. (2) That, If not, the tug and the tow wcro both at fault, because the 
tow was permitted to go to sea, upon a voyage laiown to be probably 
tempestuous at that season of the year, witli open places upon her deck, ap- 
parent to every one, through which it was obvions water would pour in case 
of seas breaklng over her, and that, therefore, the tug should bear half the 
loss." 

The barge was a registered vessel, with a crew consisting of a 
master and engineer and three other men, with engine, boiler, 
pumps, sails, and anchors, but no motive power. There was an open 
space in the deck, around the boiler and smokestack, of about 3 
by 4 feet, and another open space in the deck of about 9 by 10 feet. 
Both thèse openings had combings of about 2^ feet high. There 
were hatch covers and tarpaulins on board for the openings. They 
were not used on the trip, but the spaces continued open untU the 
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abandonment of the barge. The hawse pipes were 7 inches in diam- 
eter, and from 1^ to 2 feet below decks, and were open. 

As shown by the weight of the évidence, the circumstances of 
the voyage, and under which the barge was lost, are that the tug 
and tow left Pensacola about 4 o'clock on Sunday morning, Novem- 
ber 7, 1891. The weather was cloudy, with southeast wind. On 
the evening of that day there was a fresh gale from the southeast, 
which contimied until next morning, when the wind increased in 
force, and to a velocity of about 30 miles an hour, with an in- 
creased sea, until about noon, when the barge was deserted by her 
crew. The master of the tug had observed during the forenoon 
that the barge was shipping a great deal of water over her bow, 
and ordered the boats slowed down, and a slight déviation in their 
course, which he considered was for the beneflt of the barge, and a 
better protection of her from the sea. It was about noon on that 
day, when 30 or 35 miles from South Pass, and about the same 
distance from the nearest point of land, the master and crew of the 
barge, having given a signal of distress, lowered a small boat into 
the sea, put their baggage into it, and got in themselves. The 
master of the tug, seeing them, had the tow Une Connecting the tug 
and the barge eut, and proceeded to the rescue of the men in the 
small boat. He states that he had the line eut that he might more 
readily handle the tug, as he at the time believed the men were in 
danger of losing, their lives. When the men got aboard the tug 
thej^ represented that the barge was in a sinking condition, and was 
leaking badly ; that they were unable to use the pumps, because the 
water had put the flre out; and declared their unwillingness to re- 
turn to the barge. The proof shows that there was at that time 
4 feet of water in the hold, and that the barge was taking 
water very fast; that the water was going in through the openings 
in the deck, and through the hawse pipes. Some of the crew of the 
barge stated that they could not stay any longer on her, as she was 
leaking too badly and was going down ; that the water was over the 
cabin floor, and had put the tire out in the donkey room; and that 
they abandoned her because their lives were in danger. The 
weight of évidence, clearly, was that the barge was in a sinking con- 
dition, and would probably go down in a few hours, and was tlien, 
as expressed by one of the witnesses, "settling by the head." The 
tug stayed by an hour or two, but made no effort to regain or save 
the barge. The master of the tug claims that any effort to sa^'e 
her would hâve been hopeless; that the master of the barge cou- 
curred in this opinion, and suggested to him to leave her, and return 
to Pensacola. There was some conflict in the évidence as to 
whether it was necessary to eut the hawser to rescue the men in 
the small boat, and also whether the master of the barge advised 
that nothing could be done to save her, and that the tug should 
return to Pensacola. But there was no conflict as to the condition 
of the barge at the time, and that her master and crew were un- 
willing to go back on her; and a prépondérance of évidence shows 
that it was impracticable to hâve successfuUy towed the barge 
without a crew aboard of her, especially without some person ut 



734 FEDERAL REPORTER , Vol. 56. 

lier wh.eel to steer her. We think the quitting of tlie barge by her 
master and crew, witàout the intention of returning, severed the 
légal relations created by the contract of towage between her and 
the tug, and that any service thereafter rendered the barge by the 
tug would hâve been in the nature of salvage service. 2 l'ritch. 
Adm. Dig. 1881, and note. In every contract of towage there is 
implied an engagement that each party, their agents and servants, 
will perform his duty in completing the contract; that proper skill 
and diligence wiH be used on board both the vessel towed and the 
tug; and that neither, by négligence or by mismanagement, will 
unnecessarily imperil the other, or increase any risk incidental to 
the service undertaken. News. 8alv. p. 136; Macl. Shipp. p. 293; 
The Julia, 14 Moore, P. 0. 210; The Express, 3 Cliff. 462. Tugs, 
when taking other vessels in tow, are bound to use ordinary care 
and diligence in taking up and managing the tow according to the 
exigencies of the business. They hâve the fuU government and 
care of the vessel towed. The Quickstep, 9 Wall. 670. They can- 
not abandon the safety of interests intrusted to them for slight 
causes, or on account of even ordinary obstacles, and excuse them- 
selves. The causes must be ample, and the obstacles in the way 
of performance must be at least of an extraordinary character, if 
not absolutely insurmountable. The Clematis, 1 Brown, Adm. 
499. But the law does not imply a warranty that the tug will tow 
the vessel to her destination at ail hazards, but merely an engage- 
ment on the part of the tug to use compétent skill, and best endoav- 
ors, to perform the service. She is relieved from her obligation 
if she be prevented by accident or circumstances of difiiculty, uot 
contemplated, which render performance of her contract impossi- 
ble. Macl. Shipp. 293, 294. 

It is further contended that, if the tug was not wholly respon- 
sible for the tow, she was culpable, concurrently with the libelant, 
in taking the barge to sea with open spaces on her deck, when 
heavy weather was to be expected. It has been repeatedly held 
that where a tug undertakes the towage of a boat known to both the 
owner of the tow and the tug to be unflt and unseaworthy for the 
voyage contemplated, and a loss occurs in the ordinary contingen- 
cies of the voyage, to which the unfitness and unseaworthiness 
contribute, both should be held in fault. Connolly v. Koss, 11 Fed. 
Eep. 342; The Bordentowm, 16 Fed. Rep. 273. Proctors for appel- 
lant invoke this principle, and cite the case of The Wm. Murtaugh, 
3 Fed. Eep. 404, to sustain their contention hère. In that case it 
was held that, by reason of open hatches and other openinga in 
the deck of the barge in tow, — which was loaded with coal, — she 
was unflt and unseaworthy for a trip across the bay of New York, 
in the state of the wind and tide then existing; that the unfltnesa 
and unseaworthiness were perfectly obvions and presumably known 
both to the owner of the tow and tug; and that it was négligence to 
undertake the trip in the weather then existing. There is a want 
of analogy, in some material respects, between the case cited and 
this case. In this case the voyage was conimenced at night. The 
barge was not known by the master of the tug to be in an unsea- 
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wortliy and unflt condition. The openings in tlie deck were covered 
by loose planks. There were Latch covers and tarpaulins aboard the 
barge to cover the openings, and there was nothing unusual in the 
weather. It was cloudy, with a southeast wind, but with no spé- 
cial indications at the time of tempestuous weather, or of anything 
to excite appréhension for the safety of the tow in the contemplated 
Toyage. 

We ând no error in the decree of the district court, and it is af- 
firmed, with costa to the appellees. 



SULLIVAN et al. v. LAKE SUPERIOR ELEVATOR CO. 

(District Court, D. Minnesota. June 19, 1893.) 

Whakves— Danoerous Pkemises— Injury to Ship. 

A vessel moored at defendant's wharf was ordered to drop down below 
the elevator alongside which she lay, and dld so, niocrlng .abreast of a. 
trestle malntalned by défendant. Tliis trestle was known to both parties 
to be unsafe, and It blew down, and injured the vessel. When the cap- 
tain was notified of its condition, the vessel's niachiiiery was undergoing 
repairs, so that she conld not hâve been moved by hor own steam in Unie 
to avoid tlie accident, as the wind was then blowing strongly. It was 
perfectly practical)le to move her by hand lines witli the force then on 
board, but, instcad of doing so, Ihe captain sitarted for a tug ofiice, a 
mile distant, for assistance, and before he returned the mischief was done. 
Hdd, that the vessel was in fault as well as défendant, and the damages 
should be divided. 

In Admiralty. Libel by L. S. Sullivan and others against the 
Lake Superior Elevator Company for injuries to a vesseL Decree 
for half damages. 

H. R Spencer, for libelants. 
Walter Ayers, for respondent. 

NELSON, District Judge. The steamer Rust was injured while 
tied up alongside of a private dock owned by the défendant Com- 
pany, and erected on navigable waters at Duluth, upon which 
were located the company's elevators. The vessel had been ordered 
to drop down below the first elevator, to allow another steamer, 
having a prior right, to load therefrom. The captain of the Rust 
obeyed the order, and tied up opposite a trestlework built between 
two of the elevators, upon the top of which a covered passageway 
was constructed for carrying grain. While moored to the dock 
at tbis place the trestle was blown over, and fell upon the deck 
of the vessel, injuring her, and this admiralty suit in personam is 
brought to recover damages for the injury sustained. 

No question is raised as to the jurisdiction of the court, which 
appears to be clear under the doctrine announced in The Plymouth, 
3 Wall. 20, that the substance and consummation of the wrong 
and injury complained of took place upon navigable waters. The 
trestlework owned and built by this défendant company, and 
erected near the side of the dock where the Rust was moored, 
was stmcturally in an unsafe condition, and known to be so by 
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the owners. Tlie défendant company was legally in fault in per- 
mitting boats to moor at the place where the Eust was dropped 
down, under the circumstances, and the only controverted question 
in the case is, were the persons in command of the vessel in fault, 
and should the damages be equally divided? 

Where both parties are in fault, the admiralty courts, accord- 
ing to the principles of justice and equity, apportion the damages; 
and in this case the rule laid down in Atlee v. Packet Ck)., 21 Wall. 
395, that the entire damages should be equally divided between the 
parties, is équitable. The évidence satisfles me that before the 
trestle fell the persons in charge of the Rust were notifled that it 
was weakened by the force of the wind blowing in the direction 
of the vessel, and that danger was imminent. The engineer was 
repairing the machinery, and there was not sufScient time, after 
notice of the unsafety of the trestle, to put it together and get 
up steam, and move her in that way to a place of safety; but the 
proof is clear that by the exercise of the expérience and skill which 
those in command of her are presumed to possess she could hâve 
been moved by the hand lines. The danger was imminent, and, 
instead of increasing the number of bow lines and letting go the 
stem lines, so that the vessel would swing out, or dropping her 
down or moving her up, the captain started for a tug office, located 
at least a mile from the dock, to procure assistance. The vessel 
had large hawsers aboard, and a crew of 15 men, and the snubbing 
posts were strong. The wind was fresh, but not blowing a gale. 
The vessel was provided with ample appliances for moving her 
by hand. The slip in the harbor protected her to some extent, 
and the maneuver of swinging her out might hâve been accom- 
plished by the exercise of ordinary care. This would hâve been 
a prudent course to adopt, or she could hâve been moved up or 
dropped down with safety. There was nothlng in the existing 
conditions, shown by the évidence, to prevent successful action 
on the part of those in charge of the vessel. They were in fault, 
and contributed to the injury sustained. 

The damages must be equally divided. A référence is usuaUy 
ordered to ascertain the amount, but, as proof was ofEered pro and 
con on the trial, and received, I shall détermine the amount of 
damages. The amount claimed and proved as the damage to the 
vessel, tackle, and apparel I flnd to be $1,501.17. One-half of this 
sum is 1750.58. The rule suggested by the proctor for défendant 
by which to measure damages is not correct. The vessel must 
hâve a smokestack, and the old one could not be repaired. She 
must hâve new ropes, and they were purchased, and their value 
proved. A decree is ordered in favor of the libelants for $750.58 
and costs. 
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LACKAWANNA COAL & IRON CO v. BATES. 

(Circuit Court, W, D. Missouri, W. D. June 5, 1893.) 

BbmovaI/ of Causes— Suits against Cobporatious— Execution against Stock- 

HOLDEKS. 

Rev. St. Mo. 1889, § 2517, provides that after the return nulla bona 
oi an exécution against a corpoiation the judgment créditer may, on mo- 
tion, and after notice In writing to ttie person to be charged, liave an 
exécution against any stocldiolder therein for tlie amount of his unpaid 
stoclî. Heîd, that this proceeding to charge the stocldiolder is not 
merery auxillary to and dépendent upon the suit against the corporation, 
but is itself a "suit," within the meaning of the removal of causes acts, 
and may be removed by the stockholder to a fédéral court -when the 
requisite diversity of citizenship exista. Webber v. Humphreys, 5 Dill. 
223, overruled. 

At Law. On motion to remand to the state court. Denied. 

Statement by the court: 

The case arose out of the following state of facts: The plaintiff recovered 
judgment in the state court against the North Side Construction Company 
Bnd others for the sum of $26,250 and costs. The défendant oompany is a 
corporation under the laws of the state of Missouri. Execution issued on 
said judgment, and was returned nulla bona. Thereupon the plaintiff flled its 
motion In said state court for an exécution against Théodore C. Bâtes, as 
& stocliholder in said défendant company, for impaid stocli. This proceeding 
lu predicated of section 2.Ô17, Rev. St. Mo. 1889, which provides, in substance, 
that te any exécution be issued against any corporation, and there cannot 
be found any property or effects wliereon to levy the same, exécution may 
be issued against any stockholder to the extent of the amount of the impaid 
balance of such stocii by him owned: "provided, always, that no exécution 
Bhall Issue against any stockholder except upon an order of the court in which 
the action, suit, or other proceedings shall hâve been bronght or instituted, 
made upon motion in open court, after sufficlent notice in writing to the 
pereon sought to be chargea; and upon such motion such court may order 
exécution to issue accordingly: and provided, further, that no stocldiolder 
Bhall be individually liable in any amount over and above the amount of stock 
owned." Said Bâtes was and Is a citizen of the state of Massachusetts. 
Being found hère, service of notice was had upon him, and on his appearance 
to the proceeding in the state court he filed pétition for the removal of the 
cause into this court, on the ground of his being a citizen of another state, 
Accordingly the proceeding was removed Into this court. The plaintiff there- 
upon flled Its motion to remand the case on the ground that the same was 
not removable under the act of congress. 

Johnson & Lucas, for plaintiff. 

Lathrop, Morrow & Fox and Kenneth McO. De Weese, for de- 
fendant. 

PHILIPS, District Judge. The question to be decided is whether 
or not this proceeding is a suit, within the meaning of the judiciary 
act, and, as such, removable from the state court to the TJnited 
States circuit court, under the second section of the act of con- 
gress of March 3, 1887, as amended August 13, 1888. The conten- 
tion of plaintiff is that the proceeding under the state statute is 
merely ancillary, in aid of the writ of exécution, and, as such, is 
to be regarded as a continuation of the proceeding on the judg- 
ment; and that, as the principal cannot be remoTed hither, neither 
can this, its mère incident. Without undertaking to review the 
V.56F.no.lO — i7 
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various cases cited in argument by counsel, I shall consider prin. 
cipally the ruling of Judge Dillon in Webber y. Humpbreys, 5 Dill. 
223, holding that sucb a proceeding is not a "suit," witàin tbe 
meaning of the judiciary act, and is not, tlierefore, removable. His 
conclusion was predicated on the proposition that the proceeding 
is not an independent suit, but a mère séquence or dependency, 
based on the state statute, as a means of enforcing the judgment of 
a state court. Conceding the premise, his conclusion "was right; 
but, if the premise be wrong, the conclusion must f ail. At the date 
of that opinion the judicial character of this proceeding for exécu- 
tion under the statute had not been declared by the state su- 
prême court. Since then, however, it has been held that such a 
motion is in the nature of a suit in equity at common law to reaeh 
assets in the hands of the stockholder, and that the motion, in 
eiïect, is a pétition in an action. Erskine v. Loewenstein, 82 Mo. 
305. And more recently this statute has undergone very full con- 
sidération by the suprême court of the state. In Wilson v. Eailway 
Co., 108 Mo. 588, 600, 602, 18 S. W. Rep. 286, it is held that the 
required notice is "process" in its character, for the purpose of 
bringing the défendant stockholder into court. The court says: 

"A stockholder is not In any sensé a party to tho judgraent rendered against 
a corporation to wliicli he may belong, nor does such judgment bind his prop- 
erty. * * * In Blacliman v. Kailroad Co. it was ruled that, upon a corpora- 
tion being sued, a stocltholder is not a party to the action, and not before the 
court." 58 Ga. 189. 

The court then proceeds to notice the ruling by the English 
courts in such proceeding, where it is held that the stockholder 
should haye an opportunity to hâve the raatter as to his liability 
tried by a jury, with the right to a writ of error; that the stock- 
holder "is not a party on the record, and, though the acts say that 
exécution shall issue, they mean after the proper stages hâve been 
taken to make the person intended to be charged a party to the 
record." Purther on the court says: 

"The proceeding is sometimes said to be auxiliary to the main one, yet 

* * * the moving against the stoclîholder ♦ * * Is an Independent and 
original action; and so this court has treated It in regard to the stockholders. 

♦ * * Any process, whether notice, writ, or motion, which, when served 
upon a party, will hâve the eiïect to authorize an order or Judgment in per- 
sonam against iiim, upon the rendition of whioh a gênerai exécution may 
Issue, leviable upon ail the property in the state of which he may be pos- 
sessed, cannot be regarded In any other light, so far as that party is con- 
cemed, than as an independent proceeding." 

On the well-settled rule of comity, this court, in applying a state 
statute in a case like this, feels bound by, and will foUow, the 
construction placed upon it by the state court. 

It would not be questioned if, in the absence of this statutory 
proceeding, the judgment creditor had found Mr. Bâtes in this state, 
and had proceeded against Mm by bill in equity to reach assets in 
his hands belonging to the debtor corporation, it would hâve been a 
"suit" removable into this jurisdiction. And since the state su- 
prême court déclares that the motion for exécution is in the nature 
of a suit in equity to reach such assets, and is an independent and 
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original action, to be treated iudependently of the cause against the 
corporation, as between the petitioner and the défendant stock- 
holder, with the right of ti'ial, appeal, and writ of error as in any 
other action at law, it must be a suit, within the meaning of the act 
of congress; and, if so, wliy is not this défendant, who by chance 
is found within the state, and called into court by process to liti- 
gate the question as to whether or not he is a stoclcholder, and the 
extent of his liability, entitled to his constitutional right as a non- 
resident to hâve his cause tried in a fédéral court? I concède that 
it has been repeatedly held that, where a party is called by process 
of gajmishment into a proceeding by attachment and the like, he 
is not entitled to remove the case. The principal reasons asaigned 
therefor are that it not only becomes a part of the original 
proceeding, but that, in case of a judgment against the garnishee, 
it might be for a sum greater than the claim established against the 
principal debtor; and in such case the application of the fund would 
devolve upon the court where the judgment was rendered in making 
proper distribution of the surplus, and in such case the proper 
parties would not be before the fédéral court in case of removal 
by the garnishee. Obviously this objection can flnd no application 
hère, as the proceeding for exécution against the stockholder arises 
only after return of nulla bona on the exécution against the corpora- 
tion; and, no matter what aniount the stockliolder might owe the 
corporation, no more than would be sufficient to satisfy the exécu- 
tion could be awarded against him. 

Again, it ie said, in support of the proposition that this proceeding 
is merely incidontal and dépendent, that if the debt against the 
corporation should be satisfied by it, the proceeding against the 
stockholder would eo instanti cease. The same could be said of 
a suit in equity by a judgment creditor against a fraudulent grantee 
to déclare a trust in favor of the creditor, or of a suit at law against 
the assignor of a note after failure to colleet from the maker. A 
payment by the original debtor would put an end to the last proceed- 
ing. Yet no question could be made, if the diverse citizenship 
existed, of the right of the défendant in euch suits to remove the 
cause into the fédéral court. As said by Mr. Justice Bradley in 
Barrow v. Hunton, 99 U. S. 85 : 

"The charaoter of the cases themselves Is always open to examinatlon for 
the purpose of deterinining whether, ratione materlae, the courts of the United 
States are Incompétent to take jiirisdictlon thereof." 

The case of Bondurant v. Watson, 103 U. S. 281, is illustrative 
of the proper distinction in question. B. had proceeded to judgment 
in a parish court of Louisiana against 0., and sued ont thereon a 
fi. fa. against land oovered by the mortgage sought to be enforced. 
A., who was not a party to that judgment, filed suit in the state 
court to restrain B. from levying the writ on this spécifie land, 
claiming a superior title under G. Thereupon B., a nonresident, 
removed the proceeding into the fédéral court. The right of remov- 
al was contested on the ground that it was not a new and independ- 
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ent proceeding, but a mère séquence of tlie judgment proceeding. 
But the court said: 

"The controversy in the original case between Walter E. Bondurant and 
Albert Bondurant and others had been ended by a final judgment. Tlie case 
between Watson and Mrs. Bondurant had its origin In a judgment, but it 
was a new and independent suit between other parties, and upon new issues. 
• • * It could not be called incidenial or auxiliary to the original case. It 
waa a new and independent controversy between other parties. It filled ail 
the requisites of the law for the removal of cases. It was a suit of a civil 
nature in equity, in whlch the matter In dispute, exclusive of costs, exceeded 
the sum or value of five hundred dollars, ($500.00,) and in which there was a 
controversy between citizens of différent states. No reason is peroeived why a 
party to such a controversy should not enjoy his constitutional right of having 
his cause tried by a court of the United States. The case of Banls v. Turnbull, 
16 Wall. 190, relied on by the appellee, is not In point. That was a statutory 
proceeding to try In a summary way the title to personal property seized on 
exécution. It was nothing more than a method prescribed by the law to enable 
the court to direct and control its own process, and, as deoided by thls court, 
was merely auxlUary to, and a graft upon, the original action." 

One branch of tbe varied and protracted litigation between 
Wilson and Seligman reaohed the suprême court of tlie United 
States, and was passed upon shortly after the case in the state court. 
In this light the language of Mr. Justice Gray is quite significant 
touchiag the question whether the présent proceeding possesse.s 1 lie 
élément of an independent suit. 144 U. S. 41--46, 12 Sup. Ct. Kep. 
541. He says: 

"He [Seligman] dénies that he was a stockholder, and the question whether 
he was one was not trled or declded In the controversy between the plaintift 
and the corporation, nor Involved in the judgment recovered by one of those 
parties against the other. Under the statute of Missouri, and upon fundamental 
prlnciples of jurisprudence, he is entitled to légal notice, and trial of the Issue 
whether he Is a stockholder, before he can be chargea with personal liability 
as such." 

The defendant's controversy with the plaintiff is whoUy separable 
from the issues involved in the judgment against the corporation. 
The only question he litigates hère is his liabUity as a stockholder. 
The motion takes and occupies the character of a pétition. 
The défendant is brought into court on process. There is a plain- 
tiff and a défendant, and the object of the proceeding is to hâve 
the court adjudge whether or not the defendant's property shall 
be rendered liable to plaintiff in the sum of |26,250 or less. On this 
issue he is entitled to a trial in due form of law, with the right of 
appeal or writ of error. The défendant corparation is not a party 
to this proceeding, and is not before the court. If such a case does 
not présent ail the éléments of a "suit," within the meaning of the 
judiciary acts of congress, it does seem to me that Chief Justice 
Marshall was in error when he said, in Weston v. ChaJrleston, 2 Pet. 
464: 

"The term ['sidt'] Is certainly a very comprehenslve one, and is under- 
stood to apply to any proceeding in a court of justice on which an indivldual 
pursues that remedy which the law affords. The modes of proceeding may 
be varions, but If a right is litigated In a court of justice the proceeding on 
which the décision of the court is sought is a suit." 
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In Searl v. School Dist-, 124 U. S. 197, 8 Sup. Ct. Eep. 460, fol- 
lowed by this court in Kansas City & T. E. Co. v. Interstate Lnmber 
Co., 37 Ped. Eep. 3, it was lield in a condemnation proceeding Insti- 
tuted under the Colorado etatute, alth-ough. such. proceeding could 
alone originate in the state circuit court, and without tlie usual 
form of pleading, tliat it was removable to the United States cir- 
cuit court, because "it is an adversary proceeding from tbe begin- 
ning, • • • from tbe time of tlie filing of tlie pétition and serv- 
ice of process upon the défendant;" citing the case of Gaines v. 
Fuentes, 92 U. S. 10, where it was held that a eontroversy between 
citizens is involved in a suit "whenever any property or claim of the 
parties capable of pecuniary estimation is the subject of litigation, 
and is preeented by pleaxiings for judicial détermination." Of 
course, language so broad is to be restratned in its application to 
the particular oase, but it applies with marked aptness to suoh a 
pronounoed "independent and original action" as the one under 
considération. 

It foUows that the motion to remand is denied. 



SPENCER et al. v. KANSAS CITY STOCK-YARDS CO. 

(Circuit Court, W. D. Missouri, W. D. June 5, 1893.) 

1. FEDERAL Courts— JuRisDiCTiON— Diverse Citizbnship— District of Resi- 

UENOB— EjECTMENT. 

Under section 8 of the Judiclary act of 1875, whlch Is continued in force 
by tlie act of 1887-88, an action of ejectment may be malntained In a fédéral 
court, In the district where the land is sltuated, (the cltizenshlp of the parties 
being diverse,) even though It is not the district of the résidence of elther 
plamtiff or défendant 
S. Same — Service of Process. 

A corporation chartered by another state, but having, in the district 
where suit is brought, a place of business, in charge of an agent designated 
to reçoive service, as requlred by the state statute, Is "found" wlthin the 
district, within the meaning of sald section 8; and there is no occasion 
for service by publication, under the furthor provisions of that section. 

At Law. Action in ejectment by Frank M. Spencer and others 
against the Kansas City Stock-Yards Company. On motion to 
quash the service and dismiss the action. Service quashed, but 
motion to dismiss denied. 

Johnson & Lucas and H. M. Meriwether, for plaintifïs. 
Pratt, Ferry & Hagerman, for défendant. 

PHILIPS, District Judge. This is an action of ejectment însti- 
tuted in this court. One of the plaintiffs is a résident of the state 
of Texas, tVFO of them are résidents of the state of Kentucky, one 
is a résident of the state of Califomia, and three are résidents of 
the state of Missouri. The défendant is a corporation of the state 
of Kansas, but has a place of business, in charge of its agents and 
servants, in this state and district. The défendant appears for 
the purpose, only, of this motion, and moves the court to quash 
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the service and dismiss the action for the reasons — ^First, that 
the court has no jurisdiction of tlie case; and, second, that tlie 
défendant is not a résident of Missouri, and part of the plaintiffs 
are nonresidents of the state, and the suit was not brought in the 
district of the résidence of either the plaintiffs or the défendant; 
and because no substituted service can be had. It appears from the 
évidence in the case that the défendant company, whUe incorporated 
under the laws of the state of Kansas, and therefore a citizen of 
that state, maintains its stoclc yards both in the state of Kansas and 
in Kansas City, Mo., and that at the time of the institution of this 
suit it had, and has ever since lœpt, a gênerai manager in charge of 
its oflQce in Kansas City, Mo., in compliance with the requirements 
of the statute laws of the state of Missouri. The property in ques- 
tion is occupied by the défendant as a stock yard. 

By section 8 of the act of Miirch 3, 1875, determining the juris- 
diction of circuit courts of the United States, it is jjrovided — 
"That when in any suit, commeiiced in any circuit court of tlie United States, 
to enforce any légal or équitable lieu xipon, or claiin to, or to remove any in- 
cumbrance or lien or cloud upon, the titlo to real or personal property within 
the district where such suit Is brought, one or more of the défendants therein 
shall not be an inhabitant of, or found within, the said district, or shall 
not voluntarily appear thercto, it shall be lawful for the court to make au 
order directing such absent défendant or défendants to appear, plead, answer 
or deniur by a day certain to be designated, which order shall be served 
on such absent défendant or défendants, if practicable, wherever found, and 
also upon the person or persons in possession or charge of said property, 
if any there bé; or where siich personal service upon such absent défendant 
or défendants Is not practicable, such order shall be published in such manner 
as the court may direct, not less than once a weeli for six consécutive weeks; 
and in case such absent défendant shall not appear, plead, answer or demur. 
within the time so limited, or within some further time, to be allowed by 
the court, in its discrétion, and npon proof of the service or publication of 
said order, and of Qie performance of the directions contained in the same, it 
shall be lawful for the court to entertain jurisdiction and proceed to the hear- 
ing and adjudication of such suit in the same manner as if such absent défend- 
ant had been served with process within the said district; but said adjudication 
shall, as regards said absent défendant or défendants without appearance, 
afCect only the property which shall liave been the subject of the suit, and 
under the jurisdiction of the court therein, within such district. And when 
a part of the said real or personal property against which such proceedings 
shall be taken shall be within another district, but within the same state, 
said suit may be brought within either district of said state." 

The principal contention of counsel for défendant is that this 
section does not give jurisdiction as to the subject-matter, but 
only provides for substituted sei"vice in cases where jurisdiction, 
or the right to bring the suit, is given by other sections of the stat- 
ute; and that as the act of 1887 does not, in terms, confer jurisdic- 
tion in the action of ejectment, and other proceedings in rem affect- 
ing real estate, except where the diverse citizenship exists, no in- 
ference can arise from section 8 that it was intended to confer 
jurisdiction on the United States court from the mère fact of thii 
situs of the property, and that, therefore, the substituted service 
provided for in section 8 could hâve no application to a case which 
cannot be brought in the United States court by original 
process. There has been discussion of this statute, with diverse 
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conclusions, — one under the act of 1872, (Brigliam v. Luddington, 
12 BlatcM. 237;) the other under the acts of 1875 and 1887, (Ames 
V. Holderbaum, 42 Fed. Eep. 341.) In the Brigham Case it was 
held that, where the plaintiff and one of the défendants were citi- 
zens of the same state, it would defeat the jurisdiction of the court. 
In the Ames Case the plaintiff was a citizen of the state of minois, 
two of the défendants were citizens of the state of Oliio, and one 
défendant was a citizen of the state of lowa, — the situs of the prop- 
erty sought to be foreclosed, and the place of the venue. In this 
latter case it will be observed neither of the défendants was a 
résident of the same state with the plaintiff; and it was held 
that under said section 8 the nonresident défendants could be brought 
into the court in lowa by means of the substituted service of process 
provided for under said section. 

Without undertaking any review of thèse décisions by two 
learned judges, I will, with some diffidence, add some thoughts 
which seem to me tenable, as applied to the facts of the case in 
hand: 

By the first section of the act of 1875 it was provided — 

"Tliat no civil suit sliall be brouglit before eltlier of said courts against any 
person by any original process or proeecding in any other district tban that 
wbereof lie is an inliabitant, or in which lie shall be found at the time of 
serving such process or commencing such proceeding," etc. 

The re-employment of the term "found" in section 8 is to be un- 
derstood in the sensé in which it was employed in section 1. It 
contemplâtes a proceeding against a défendant in a district whereof 
he is not an inhabitant, and provides for the substituted service 
of process upon him to bring him into the forum of litigation, for 
the purpose of binding the res, unless he is "found" therein, in 
which case he may be served just as he could be under section 1. 
The first section applied more especially to proceedings in personam, 
or at least where, in addition to the judgment in rem, a personal 
judgment over might be rendered against the défendant. The 
other (section 8) applies solely to actions in rem, and in districts 
whereof the défendant is not a résident. While in the amendatory 
act of 1887--88 the words, "in which he shall be found," etc., are 
omitted from the flrst section, so that suits wherein jurisdiction dé- 
pends upon diverse citizenship must be brought in the district 
v/herein the défendant résides, or in which the plaintiff résides, 
the act continues in force section 8 of the act of 1875, and, of 
course, with ail it expressed or implied in the original act. And 
while the act of 1887 was designed to restrict, rather than enlarge, 
the jurisdiction of United States circuit courts, it leaves unim- 
paired the original scope of section 8, for by section 5 of the amenda- 
tory act of 1887 said section is declared to be unaffected. 

For what purpose was this section inserted? Some spécial office 
must be assigned it. It should receive that construction which 
will best effectuate and carry ont the législative intent. It flrst 
appeared in the act of 1872, (17 Stat. 19G-198.) In that act it was 
limited in its application to suits in equity. It seema to me that 
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an examination and understanding of the scope and object of the 
entire act of 1872 will serve to indicate tlie purjwse of section 8. 
The act deals mainly with questions of practice, remédies, pro- 
cess, and procédure. Section 6, for example, provided tliat: 

"In common-law causes In the circuit and district courts of tlie United 
States, the plalntiff shall be entltled to similar remédies, by attachment, or 
other process, against the property of ttie défendant, which are now provided 
by the laws of the state in which such court is held, applicable to the courts 
of such State," etc. 

Tke preceding section (5) provided — 

"That the practice, pleadiags, and forms and modes of proceedlng In civil 
causes, other than equlty and admiralty causes in the circuit and district 
courts, • * * shall conform, as near as may be, to the practice, pleading 
and forms and modes of proceeding existing at the time in lilce causes in 
the courts of record of the state within which sueli circuit or district courts 
are held, any nile of court to the contrary uctwithstanding." 

FoUowing up tlis same policy and purpose, section 13, which has 
become section 8, was inserted. "W^at was that policy and pur- 
ix)se? Manifestly, it was to assimilate, as far as may be, the 
practice, proceedings, and remédies, in the specified particulars, 
in the fédéral courts to those of the state courts. It was doubt- 
less well known to the lawyers in congress that in actions in rem, 
uffecting in any manner title to real property, the assertion of 
l'iaims, légal or équitable, to it, as also the enforcement of liens 
against it, the situs of the property drew to it the venue of litiga- 
rion; and where the défendant in sucli actions had his résidence 
or citizen ship in a state différent from that where the property ia 
sltuated, or could not be found in the state, the state statutes pro- 
".'ided for what is known as "substituted service of process" on 
îiim, to bring him into the forum of litigation. Unless it was 
ihe mind and purpose of the législative body to give jurisdiction to 
the United States courts to proceed in the forum where the real 
property is situated, although the défendant may réside elsewhere, 
it is difficult to perceive what was its object, or to give to section 
8 any practical office. It is whoUy unnecessary where the défend- 
ant is a citizen of the same district where the res is located. The 
plaintifl, being a nonresident of the state, could sue, in such in- 
stance, under the flrst section of the acts. This construction, in 
my humble judgment, involves no conflict with section 1, which 
makes jurisdiction to dépend on the diverse citizensMp of ail the 
plaintiffs from that of the défendant. Hère ail the plaintiffs are 
citizens of states other than that in which th(! défendant résides. 
But it does differ from the other requirement of section 1 in re- 
spect of the suability of the défendant outside of the district of his 
résidence. But there is no répugnant contradiction in the two pro- 
visions, when the object or législative intent is kept in mind. 

I am also unable to accept the contention of the learned counsel 
for défendant that the action of ejectment is not within the terms 
or meaning of said section 8. It is true that under the state stat- 
tite the action is largely possessory, and is to be instituted against 
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the tenant in possession, with. permission to the owner, on motion, 
to corne in and défend his title. The term, "any légal claim to 
real property," it must be conceded, was employed by the framer 
of the act in its gênerai, comprehensive sensé. The action of eject- 
ment is a légal claim to real property; and while, under the stat- 
ute, the right of possession is in issue, as its object, it often in- 
volves in the inquiry the question of title. Both in text-books and 
adjudications the phrase "possessory title" is of common use. In 
framing a statute, fédéral in its opération, and as extensive as the 
fédéral Union, language of a gênerai character is necessarily em- 
ployed to make it applicable to the possible diversiiied claims to 
realty liable to arise. No reason is apparent, in view of the scope 
and purpose assigned to the opération of said section, and the 
scheme of the entire act, why congress should hâve excluded there- 
from so important an action as the claim to the possession of real 
property. 

AJthough, by the statute of the state, the défendant, as an act 
précèdent to its right to conduct its business in this state, is re 
quired to keep and maintain an agent in charge of its principal ofBce 
in this state, on whom service of process may be had, for the pur- 
pose of litigating a right or claim against the corporation, this 
does not affect or change the citizenship of the corporation. It 
still continues, within the meaning of the fédéral judiciary act, 
to be a citizen of the state of Kansas, where its charter was granted. 
Such agent, in a case like this, would not, in my opinion, be the 
terre-tenant in possession of the property, against whom the ac- 
tion might be lodged. In the employ of this corporation, conducting 
its yards, are probably a large number of men. Could it be re- 
quired that process should be served on the whole number? If on 
less than the whole, on how many, and on which particular person ? 
Thèse men, whether one be principal manager, and others ordinary 
laborers, as the term goes, are each and ail employés of the cor- 
poration. A corporation — this légal entity — occupies a tract of 
land only by and through its ser\'ants. The possession of its em- 
ployés is its possession. So it is well said: 

"A servant or employé claiming no title or interest in himself, or any 
right to the possession, is not usually liable to an action of ejectment. Sucîi 
an employé is not an occupant, within the meaning of the rules of law gov- 
eming ejectments. He is acting under the control of another, and it is only 
in another's right that he occupies the premises." Sedg. & W. Tr. Title Land, 
§ 242. 

While the state statute authorizes the service of process on the 
designated agent of the corporation in the state, the effect of such 
service is to bring into the forum the cor|)oration itself, and not 
the agent or employé. In view, however, of the requirement of the 
state statute, and the fact that défendant, in obédience thereto, 
kept and maintained in this state and district, at the time of in- 
stitution of suit, an agent on whom service could hâve been had, 
it seems to me it should be held that the défendant could hâve been 
"found within the district," within the meaning of said section S. 
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Therefore the occasion did not arise for making the service in tlie 
state of Kansas on the corporation, as was done in this case. For 
th.is reason the motion, in so far as it asks to hâve the retum of 
service set aside, is vk'ell taken, and the same is sustained. 



CITIZENS' ST. R. CO. v. CITY RY. CO. 

(Circuit Court, D. Indiana. July 11, 1893.) 

No. 8.866. 

1. CoNSTiTUTiorrAii Law— Obligation op Contkact — What is a Contract — 
City Ordinance— Stkebt-Railway Franchise. 

City ordinances made in pursuance of law, and granting to a corporation 
the rlght to build and operate street-rallway llnes In the clty, after ao- 
ecptauce by the corporation and the expenditure ol large sums of money 
on the falth thereof, constitute a contract protected by Const. U. S. art 
1, § 10, forbidding states to make any law impalrtng the obligation of 
contracts. Dartmouth Collège v. Woodward, 4 Wheat 518, foUowed. 

3. Same — What is a Law — City Ordinance. 

Act Ind. Mareh 6, 1891, § 59, (S«ss. Laws, pp. 137-197,) conferred upon 
the clty of Indianapolis the power, by contract, when approved by 
ordinance of its common council, to grant franchises to street-car com- 
panies. HeJé, that an exercise of this power by the board of public worka, 
with the approval by ordinance of the common council, was a law of 
the state, within the meaning of Const. U. S. art. 1, § 10, forbidding states 
to pass any law impairing the obligation of contracts. HamUton Gas Go. 
V. Hamilton City, 13 Sup. Ct. Rep. 90, 140 U. S. 258, and Shreveport v. 
Cole, 9 Sup. Ct Rep. 210, 129 U. S. 36, distinguished. 
'à, Same — Citt Ordinance— Ultra Vires — Fédéral .Itjrisdiction. 

The prohibition of state laws impairing the obligation of contracts 
(Const. U. S. art 1, § 10) should not be read into a state statute con- 
ferring on a clty the power to grant street-railway franchises, so as to 
make ultra vires an ordinance granting such a franchise whlch impairs 
the obligation of a contract, and thereby to deprive a fédéral court of 
jurisdiction. If the ordinance is valid but for répugnance to the con- 
stitutional prohibition, such répugnance gives a fédéral court jurisdiction. 

4. Fédéral Courts— Jurisdiction — Fédéral Question. 

A fédéral court has jurisdiction of a bill ip equlty allcging that com- 
plainant has a valid contract with a clty conferring upon complainant the 
privilège of laying tracks and operating street-railway Unes on ail the 
streets of the city, and that the contract provides that tlie clty shall not 
confer any privilège upon any person or corporation so as to oonflict with 
the rights granted to complainant, and alleging, (urther, that the city has 
granted the right to lay tracks and operate street railways on certain 
streets to respondent, and that respondent cannot do so without inter- 
fering with and substantially destroying the complainant's lines, and 
impairing the privilèges bofore granted to complainant. 

In Equity. Bill by the Oitizens' Street-Eailroad (Company against 
the City Kailway (Company. Heard on motion to dismiss. De- 
nied. 

Miller, Winter & Elam and Benjamin Harrison, for complainant. 
A. C. Harris and EUiott & Elliott, for défendant. 

BAKEE, District Jiidge. The question presented for décision 
arises on the motion of défendant to dismiss the bill of complaint 



CITIZENS' ST. R. CO. V. CITY RV. CO. 747 

on thé ground that tlie cause of action is one over whîch the cir- 
cuit court of the United States has no rigtitful original jurisdiction. 
The parties to the bill are corporations organized and existing 
under the laws of the state of Indiana, and citizens thereof. The 
jurisdiction of the court to entertain this bill is bottomed on the 
question whcther or not the cause is one arising under the con- 
stitution of the United States. Article 3, § 2, cl. 1, of the con- 
stitution of the United States provides that "the judicial power 
shall extend to ail cases in law and equity arising under this 
constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority." The words "shall 
extend," in this clause, are tised in an imperative sensé, and im- 
port an absolute grant of power. Martin v. Hunter, 1 Wheat. 304. 
The congress has by appropriate législation conferred on the cir- 
cuit courts of the United States original cognizance of suits of a 
civil nature arising under the constitution or laws of the United 
States. The statute at présent in force provides "that the cir- 
cuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a 
civil nature, at common law, or in equity, where the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
two thousand dollars, and arising under the constitution or laws 
of the United States, or treaties made, or wMch shall be made, un- 
der their authority." Act March 3, 1887, as re-enacted Augnst 13, 
1888, (25 Stat. 433.) 

The complainant dérives îts rights under ordinances of the oity 
of Indianapolis, adopted, pursuant to law, in the years 1864, 18(55, 
1880, 1888, and 1889. The several ordinances are set eut in full 
in the bill. By thèse ordinances the complainant is authorized to 
lay a single or double track for passenger railway Unes on ail the 
streets of the city, and on ail extensions of the same, and to operate 
cars on such railway Unes by animal power or electrieity, and to re- 
ceive certain tolls from passengers. The bill allèges that the com- 
plainant has constructed over 40 miles of railway Unes on the streets 
of the city at an expense of more than $1,000,000, and has equipped 
a snitable number of cars for use thereon, and has 40 miles of street 
railway in constant opération for the use of the public, and that 
it has fuUy performed ail the duties and obligations imposed upon 
it by said several ordinances. It is expressly provided in the ordi- 
nance of 18C4 that "the said city of Indianapolis shall not, during ail 
the time to which the privilèges hereby granted to said company 
shall extend, grant to or confer upon any person or corporation any 
privilège which will impair or destroy the rights and privilèges 
herein granted to said company." It is shown that the rights, privi- 
lèges, and franchises granted to complainant hâve not determined 
by efflux of time. The bill allèges that on April 24, 1893, the com- 
mon council of the city of Indianapolis, by an ordinance adopted by 
it, entered into a contract with the défendant, the City Eailway Com- 
pany which will not only impair, but will substantially destroy, the 
rights, privilèges, and franchises granted to complainant. It is al- 
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leged that in pursuance of the ordinance and contract of April 24, 
1893, the city, by its common council, in May, 1893, adopted an 
ordinance granting to the City Bailway Company the right to lay, 
maintain, and operate its Unes of street raUway over and upon a 
large number of the streets now occupied by complainant, with sin- 
gle and double lines of railway tracks, on which it is constantly 
operating its cars. It is alleged that the City EaUway Company 
cannot lay, maintain, and operate its lines of street railway without 
interfering with and substantially destroying complainant's lines of 
street railway, and impairing and destroying the rights, privilèges, 
and franchises previously granted to it. Certain other ordinancea 
are made parts of the bill, which, it is alleged, repeal and annul the 
ordlnances granting rights and privilèges to complainant, because 
whoUy inconsistent therewith. The complainant maintains that its 
bill exhibits a cause of action of a civil nature in equity, arising 
under the constitution of the United States, because its rights are 
secured by contract; and in disregard of that contract, under color 
of a law of the state, the city, by its board of public works and its 
common council, has granted to défendant rights, privilèges, and 
franchises in dérogation of the rights, privilèges, and franchises pre- 
viously granted to complainant. It is provided in article 1, § 10, 
of the constitution of the United States that "no state shall pass 
any law impairing the obligation of contracts." 

Assuming the truth of the facts alleged in the bill, as we must, for 
1he purpose of this motion, there can be no doubt that the rights, 
privilèges, and franchises granted to the défendant impair (^he 
rights, privilèges, and franchises previously granted to the complain- 
ant, nor is there any doubt that the grant of rights, privilèges, and 
immunities to the complainant, coupled with its acceptance, and the 
expenditure of large sums of money on the faith thereof, constitute 
a contract protected by section 10 of article 1 of the constitution. 
So it was held in the case of Western Paving & Supply Co. v. Citi- 
zens' St. R Co., 128 Ind. 525, 26 N. E. Eep. 188, and 28 N. E. Eep. 
88, in which the ordinances in question were considered by the su- 
prême court of the state, and were adjudged to constitute a con- 
tract between the city and the complainant. Since the décision in 
the case of Dartmouth Collège v. Woodward, 4 Wheat. 518, it is no 
longer open to debate that where rights, privilèges, and immuni- 
ties are lawfully granted to and accepted by a private or quasi pub- 
lic corporation, and money or its e<]uivalent is expended on the 
faith of such grant, a binding contract is thereby created, whose 
violation by a law of the state is forbidden by section 10 of article 1 
of the constitution of the United States. 

It is contended by counsel for the défendant that, conceding that 
the grant of rights, privilèges, and immunities to the complainant 
by the city constitutes a contract falling within the above consti- 
tutional guaranty, still it is not impaired by a law of the state, and, 
therefore, that no fédéral question is presented. When it is sought 
to invoke the original jurisdiction of this court on the ground that 
the suit involves in its détermination a question arising under the 
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constitution, laws, or treaties of the United States, it must be made 
to appear clearly and unmistakably from the complaint tliat the 
cause or controversy involves the considération and détermination 
of such fédéral question. That such fédéral question may possibly 
arise in the progress of the litigation is not suffi oient. The com- 
plaint must disclose the existence of a fédéral question fairly pre- 
eented for décision. If ihe complaint simply shows that, in the 
progress of the trial, some fédéral question may possibly be 
presented, it will be iusufflcient to confer jurisdiction. If, 
however, the complaint shows that a fédéral question is fairly pre- 
sented, and that the considération and détermination of that ques- 
tion is involved, a cause of action is presented within the rightful 
jurisdiction of this court, even though other questions are involved 
whose décision are necessary to the détermination of the rights of 
the parties. The law of the state, under color of whose authoiity 
the city of Indianapolis, by its board of public works and its common 
councU, is claimed to hâve granted rights, privilèges, and immuni- 
ties to the défendant in dérogation of the rights, privilèges, and 
immunities previously granted to the complainant, is found in the 
Acts of 1891, and is entitled "An act concerning the incorporation 
and govemment of cities having more than one hundred thousand 
population, according to the last preceding United States census, 
and matteps coimeoted therewith, and declaring an emergency." 
Sess. Laws 1891, pp. 137-197. Indianapolis is the only city in the 
State whose population briugs it within purvietv of this act. AU 
laws within the purview of this act and inconsistent therewith are 
expressly repealed. It is declared that an emergency exists for 
the immédiate takiug effect of the act from and after its passage, 
on March 6, 1891. From thèse considérations, the conclusion seems 
inévitable that the act in question was intended to operate as a 
charter for the govermnent of Indianapolis alone. By this act the 
législative authority of the city is vested in a common council. 
Comprehensive législative powers are granted to the common coun- 
cil, embracing every subject of local and municipal concem. A 
board of public works is created, to be composed of three members, 
to be appointed by the mayor, and removable by him at pleasure, 
which is charged with the control of the public works and streets of 
the city. In section 59 of the act ihe duiies and powers of this 
board are prescribed. Among them is the foUowing: 

"To authorize and einpower, by contract, telegrapli, téléphone, electric 
light, gas, water, steam, or Street car or railroad coinpanies to use any street, 
alley, or public place in sucli city, antl to orect necessary srrucliii-es tlierein, 
and to prescribe the terms and conditions of such use; to fix by contract the 
priées to be charged to patrons: provided, that such contract shall in ail cases 
be submitted by said board to the common council of such city, and ap- 
proved by them by ordinance before the same shall take efCect" 

The easement to occupy and enjoy the streets of the city for the 
purpose of constructing, maintaining, and operating a street-raUway 
System thereon can alone be granted by the législature. Without 
législative grant, the use of the streets of the city for such a pur- 
pose would constitute a public nuisance. Pettis v. Johnson, 56 Ind. 
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139. And it is eqtially clear that, in the absence of a législative 
grant of autliority to it, tlie city cannot oonfer upon any person or 
corporation tlie right to lay, maintain, and operate a raUway upon 
and along any public street or alley therein. "The easement is a 
législative gi-ant, "whether made directly by the législature itself, 
or by any one of its properly constituted instrumentalities." Waite, 
C. J., in Wrigbt v. Nagle, 101 U. kS. 794. The authority exercised by 
the city in granting to the défendant the right, privilège, or easement 
to lay, maintain, and operate a street railway upon and along its pub- 
lic streets is that of the state itself. It is noue the less a législative 
grant by the state because the authority to malce it is conferred 
upon a subordinate body, to which the législature lias delegated a 
portion of its powers. "If the authority exercised be that of the 
stat^ itself, whether acting directly, through its législature, or 
indirectly, through a subordinate body, to which the législature 
has delegated a portion of its powers, it is compétent for tliis court 
to inquire whether it has exceeded its authority, and violated the 
constitutional provision in question." Saginaw Gaslight Co. v. 
City of Sagmaw, 28 Fed. Rep. 529. 

In the case of Weston v. City Council of Charleston, 2 Pet. 462, a 
municipal ordinance of the city of Charleston, adopted under color of 
a law of the state, was held to be the exercise of an authority under 
the state of South Carolina, the validity cf which might be drawn 
in question by the suprême court on the ground of its repugnancy 
to the constitution. The case of Wright v. Nagle, 101 U. S. 79Î, 
seems décisive of the question. The case was as follows: An in- 
ferior county court of Gecrgia was empowered by the statute of 
the state to authorize the establishment of such ferries and bridges 
as it might think necessary. It granted to one Miller the exclu- 
sive right of opening ferries and building bridges across the Oosta- 
naula and Etowah rivers, at Rome, within certain specifled limits. 
Miller afterwards conveyed his rights and privilèges to the plain- 
tiiïs, who expended large sums of money in building and main- 
tainiag the required bridges. Afterwards the inferior county 
court authorized the défendants to erect and maintain a toU 
bridge across the Etowah, within the limits of the original grant. 
The bill averred that the inferior court, "in the making and con- 
ferring of said franchise, exercised législative powers conferred 
upon it by the laws of the state; that said grant is in the nature 
of a statute of the législature; that the same is an infringement 
of the said grant and contract made by said inferior court to and 
with Miller, under whom plaintiffs hold, and impairs the obligation 
and validity thereof, and is répugnant to the constitution of the 
United States, (article 1, § 10, par. 1,) which prohibits a state from 
passing any law impairing the obligation of contracts." The court 
held that the authority to grant the franchise of establishing 
and maintaining a toU bridge over a river where it crosses a public 
highway is vested solely in the législature, and may be exercised 
by it directly, or be committed to such subordinate agency as it 
may sélect; and that the grant of such franchise by such subordi- 
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nate agency was a grant by a law of the state, and its consonance 
with tïie above constitutional guaranty presented a fédéral ques- 
tion. The case of New Orléans Gasliglit Co. v. Louisiana Liglit & 
Heat Producing & Manuf'g Co., 115 U. S. 650, 6 Sup. Ct. Bep. 252, 
holds that the grant of the right to snpply gas to a municipality and 
its Inhabitants through pipes and mains to be laid in the public 
streets is a grant of a franchise vested in the state, and that 
■where the municipality, acting under législative authority, grants 
such a franchise to a gas company, such municipal grant is in the 
nature of a state law. To the same eflect is the case of Water- 
works Co. V. Eivers, 115 U. S. 674, 6 Sup. Ct. Eep. 273. The case 
of Hamilton Gaslight & Coke Co. t. Hamilton City, 146 U. S. 258, 
13 Sup. Ct. Kep. 90, is urged upon the court by counsel for défend- 
ant as announcing a différent doctrine. In this counsel are in 
error. The court held in this case that a municipal ordinance, 
not passed under législative authority, is not a law of the state, 
within the constitutional prohibition against a state law impair- 
ing the obligation of contracts. The ground of the décision was 
that the ordinance there drawn in question was not a law of the 
state, for the reason that it was not passed under législative author- 
ity. The implication is clear that, if the ordinance in question 
had been passed under législative authority, it would hâve been 
held to be a state law, within the meaning of article 1, § 10, par. 1, 
of the constitution of the United States. To the same effect is the 
case of Missouri v. Harris, 144 U. S. 210, 12 Sup. Ct. Eep. 838. The 
case of Shreveport v. Cole, 129 U. S. 36, 9 Sup. Ct. Eep. 210, yields 
no support to the defendant's contention. Cole and another, 
citizens of Louisiana, sued the city of Shrevex)ort, a corporation of 
the same state, in the circuit court of the United States for the 
western district of Louisiana. The case was, in effect, an action 
at law to recover a balance alleged to be due to the plaintiffs upon 
a contract with the défendant entered into in 1871. The juris- 
diction of the court seems to hâve been rested upon the averments 
in plaintiffs' complaint that under article 209 of the state consti- 
tution of 1879, providing "that no parish or municipal tax for ail 
purposes whatsoever shall exceed ton mills on the dollar of valua- 
tion," the city of Shreveport, being so situated as to need ail the 
revenue from such a tax, could not raise funds to pay its just debts; 
that, therefore, plaintiffs are deprived by that article, "if same be 
valid and operative," of the remedy of enforcing paJ^uent by a 
levy of taxes; and that so said article impairs the obligation of 
their contract with the city. The court held that the constitution 
must be construed to operate prospectively only, in acccrdance 
■with prier décisions of the state suprême court, and that, thus con- 
strued, it did not impair the contract of the plaintiffs. If, how- 
ever, when properly construed, the constitution had conferred color 
of authority upon the city of Shreveport to refuse to levy a tax 
to discharge its contracts, manifestly the court would hâve held 
that the case presented a fédéral question, and that the circuit 
court had rightful original jurisdiction. The case simply décides 
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that no fédéral question îs învolved where a law, properly con- 
strued, conféra no authority upon a municipality to do the thing 
which is claimed to impair prior contract rights. The converse 
must be tnie, — that a fédéral question is presented if, when prop- 
erly constmed, the law of the state does prima facie conf er author- 
ity upon the municipality to grant rights and immunities which 
would impair prior contract rights, and such municipality, under 
color of such state law, has, in the manner provided, actually 
made such grant 

The act of 1891 expressly confers ujwn the city of Indianapolis 
the power by contract, when approved by ordinance of its com- 
mon council, to grant to a street-car company the use of any street, 
alley, or public place in such city, and the right to erect neces- 
sary structures therein, and to prescribe the terms and condi- 
tions of such use, and to flx the priées to be charged to patrons. 
This statute vested the municipality with. ample authority to 
make the grant to the défendant contained in the contract and 
ordinance of April 24, 1893. If the défendant has not acquired 
the rights and immunities granted to it in the above contract 
and oixîinance, it is not because the statute does not expressly 
authorize the city of Indianapolis to grant them, but because such 
grant is in conflict with the constitutional provision which pro- 
hibits a state from passing any law impairing the obligation of 
contracts. 

It is contended that the constitutional guaranty which prohibits 
a state from passing any lav/ impaiiing the obligation of contracta 
must be read into the state statute, and, thus read, the statute 
would not confer any authority on the city to make the contract 
and enact the ordinance in question, and therefore no fédéral ques- 
tion would be involved. If such concession were granted, it is 
argued that no law of the state, however clearly it might impair 
the obligation of contracts, would i)resent a fédéral question, be- 
cause the bane and antidote would go together. If the constitu- 
tional prohibition was read into the state law, the fédéral question 
would still remain. The fédéral question in ail such cases is, does 
the statute of the state, or the grant made by a municipality there- 
under, when fairly construed, and treating it as otheinvise valid, 
présent a case falling within the prohibition of the constitutional 
guaranty in question? If the law of the state, or a municipal 
grant under its authority, is a valid enactment, excent for its re- 
pugnancy to the provision of the constitution which prohibits a 
state from passing any law impairing the obligation of contracts, 
then such repugnancy présents a fédéral question, and gives this 
court jurisdiction. Such a case is exhibited by the bill of com- 
plaint. 

Let the motion to dismiss be overruled. 
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TEXAS & P. RT. CO. v. SOCIETY FOR RELIEF OF DBSTITUTB OR- 

PHAN BOYS et al. 

(Circuit Court, E. D. Ix)uisiana. May 25, 1893.) 

No. 12.108. 

Landlord and Tenant — Interprétation op Lease — Rent — VALtJATiON. 

Certain property, demised for a term of 30 years, was described In 
the lease as "ail the batture or space .and pièce of land," etc. Tlie lessee 
covenanted to fill the ground to a certain level, build a cotton press tliere- 
on, and that at tlie expiration of the temi "ail sheds and buildings and 
other Improvements, except machiuery," whlch he had constructed, should 
hecome the property of the lessors. The lessee was to pay no rent for 
the flrst 6 years, tlien certain tliird persons were to décide upon the 
priée or worth "of said real estate, and the undivided sliares or interests 
In the batture or properly herein leascd," upon wliich valuatlon 8 per 
cent was to be paid as rent for tbe ensuing 12 years, when a new valua- 
tlon was to be made. Hcld, that The tliing to be valued was merely the 
land Itself, excluding tlie buildings erected thereon by the lessee. 

In Equity, Bill by the Texas & Pacific Railway Company 
aj^ainst the Society for the Kelief of Destitute Orphan Boys, and 
others. Decree for complainant. 

Howe & Prentiss, for complainant. 

F. N. Butler, H. Leovy, and Farrar, Jonas & Kruttschnitt, for 
défendants. 

BILLINGS, District Judge. This case is submitted for final 
decree upon the Mil, answer, dépositions, and exhibits. In the 
year 1874 the défendants executed a lease to Sam Boyd of a certain 
batture property for the period of 30 years, commencing on the Ist 
day of June, 1874. This lease, with ail the leasehold rights, has 
been assigned, and is now held by the complainant. 

The lease provides that the lessee was to fill up the ground 
leased, to a certain level, and that he was to put up certain build- 
ings thereon; that he was to occupy for the first 6 years free of 
rent; that in the month of May, in tlie years 1880 and 1892, the 
mayor of the city of New Orléans and the judge of the probate 
court of the parish of Orléans shall décide upon the price or worth 
of the property leased, and that the annual rental for the period 
of 12 years from the Ist day of June, 1880, shall be 8 per cent, on 
the value so fixed by the said parties in May, 1880, and that for 
the period of 12 years from the Ist day of June, 1892, the annual 
rent shall be 8 per cent, on the amount of the valuation fixed by the 
said parties in May, 1892. 

It appears that the selected officers fixed the value upon which 
the rent was determined for the 12 years from June 1, 1880, and 
that it was acquiesced in by both parties; that in May, 1892, the 
aforesaid officers fixed the value as the basis of the rent for the 
period of 12 years from June 1, 1892, and this suit is brought to 
correct the errors which the said parties are alleged to hâve made 
In establishing the basis for rent 
v.56F.no.lO— 48 
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The case shows that they hâve included, in the basis or valua- 
tion upon which the rent is to be computed, not only the batture 
land, but the buildings which hâve been erected by the coiuplaiu- 
ant, and, further, that they hâve included the value of an adjoin- 
ing pièce of land belonging to the complainant, and the value of the 
building erected by the complainant, and of that portion of it which 
stands upon complainant's land. 

It is conceded that the decree should go, directing that the value 
of complaiaant's adjoining land be taken out of the basis. The 
questions submitted, therefore, are, first, as to whether the ap- 
pointed parties erred in making, as basis of the valuation, not only 
the land, but the building or buildings erected by the complainant 
thereon, and also whether said parties erred by making as part of 
said basis of valuation that portion of the building itself which 
has been erected by the complainant upon his own land, adjoining 
the leased property. Thèse questions must be determined by the 
language of the lease itself. It may be remarked that the language 
used in the lease, which describes the leased property, is derived 
from common-law sources, rather than from the sources of our own 
law. The property leased is described as ail the batture or space 
and pièce of alluvial soil, etc. The habendum describes the prop- 
erty as, "ail and singular, the above mentioned and described bat- 
ture property, with the appurtenances." The covenant with référ- 
ence to the buildings or building is as foUows: That "the 
lessee cause to be built upon the herein-described property a cotton 
press similar in style and construction to Penn's Cotton Press;" 
that "on the expiration of said term of thirty years ail sheds and 
buildings and other improvements, except machinery, which said 
lessee or his heirs shall hâve buUt or placed upon said property 
shall, without further or other considération," etc., "become, ipso 
facto, property of said lessors, and the same eiïect shall resuit from 
any annulment or dissolution of the lease in conséquence of the 
nonfulflllment by the lessee of any of his obligations under this 
contract." I think the authorities cited by the complainant au- 
thorized the conclusion, as a matter of law, that while the buildings, 
after their érection, were inséparable from the land, and inalién- 
able except in connection with it, they remained the property of the 
complainant until the expiration of the lease, either by lapse of 
time or other dissolution; but I do not think this conclusion helps 
in deciding the questions submitted, to any great extent. 

It appears from the référence above made that the leasehold 
estate is referred to as the "foUowing described property," and that, 
in contradistinction from that, the buildings to be erected are re- 
ferred to as a cotton press, and as sheds, buildings, and other im- 
provements. If, now, we tum to what is to be valued by thèse 
parties selected, — the mayor and the judge, — ^we find they are to 
value and décide upon the price or worth of said real estate, and 
the undivided shares or interests in the batture or property herein 
leased. I think the "real estate," and "the batture or property 
herein leased," are intended by the parties as différent forms of ex- 
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pression for the same thing. In the first expression they refer to 
the value of the whole; in the second, to the vaine of the re- 
spective interests of the lessors. But it is to be observed that 
the expression, "hatture or property," clearly, would mean what 
was referred to as the thing leased; that heing refer red to as 
"the foUowing described property, to wit, ail the batture or space 
or pièce of alluvial soil lying," etc. 

It is to be observed that they are to fix the price or worth of said 
real estate in an instrument in which the land is termed "batture 
property," and the érections thereupon are termed "sheds, buildings, 
and other improvements." Wlien this is borne in mind, the word 
"real estate," especially when used as synonyinous with "the bat- 
ture or property herein leased," it seems to me, must hâve meant 
the land without the buildings. The substance of the lease. upon 
this construction, would be that the lessee was to fill up and grade 
this batture and low-lying property. He was to erect upon Ihe 
land so leased certain buildings, which at the expiration of the 
lease were to become the property of the lessors. He was to enjoy 
the property for the first six years without any rent. For the re- 
maining portion of the term the lessee was to pay a rent which 
would be computed upon a basis of 8 per cent, on the value of the 
land at given times. This interprétation would make the lessors 
reçoive the permanent value caused by fdling in, and the buildings 
themselves, at the close of the lease; and for 24 years out of the 
30 which was the period of the lease, they would receive 8 per 
cent, of the growing value of that batture property or land. 

It seems to me that an arrangement which should give such an 
income upon the value of the land itself would be not only 
more in accordance with the terms used in defining what is to be 
the basis of the valuation, but would be more naturally what a 
lessor would seek to dérive as income froin his land, and what a 
lessee would be willing to give as a rental for land. I hâve had 
great difficulty in dealing with this question, because the terms in 
the lease seem to hâve been selectcKl and used with very little 
accuracy; but, on the whole, it seems to me that the fair construc- 
tion of the lease, with référence to what was to be the value as a 
basis for the rental, is that it was the land without the buildings. 

As to whether, in getting at a basis of the valuation upon which 
the 8 per cent, is to be calculated, the value of the building upon 
complainant's land should be included. Since I hâve come to the 
conclusion that no part of the building, even upon the land of the 
lessors, is to be included in the estimate of value upon which the 
rent is to be calculated, it foUows, necessarily, that the portion of 
the building built by complainant upon his own land is not to be 
included. My conclusion, therefore, is that the basis or sum upon 
which the rent should be calculated should include the value of the 
plots Nos. 1, 2, and 3, making a value of $132,574.50 ; that the value 
of the improvements on plot No. 1, $32,000, and the value of complain- 
ant's plot No. 4, $13,015.62, and the improvements on the same, $8,- 
000, should be excluded from the basis of the estimate, and that the 
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annual rent /or the period of 12 years from thé Ist day of Jtine, 
1892, should be 8 per cent, upon the sum or value first mentioned, 
.towit, 1132,574.50. 

The decree will be to correct the flndings of the parties appointed 
under the lease to flx the value, in accordance with this opinion. 



PULLMAN PALACE-CAR CO. v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Seventli Circuit May 2, 1893.) 

No. 30. 

[njunction — Restraining Action at Law. 

A railroad company sold an interest in certain cars to a car company, 
leased tlie romaining interest thereln to the car company, and made a 
contract witli the car company for the opération of the cars by the latter, 
with a division of the profits. The contract providcd that the railroad 
company might terminale the lease, and should then pay the car company 
for its interest in the cars. The railroad company terminated the lease 
without paylng for the car company's interest. Edd that, on being sued 
at law for the value of the car company's interest in the cars, the railroad 
company coiild not enjoin the prosecutlon of such action on the ground 
that the car company had not fairly divided the profits, since the va- 
rions branches of the contract were totally distinct. 49 Fed. Rep. 409, 
reversed. 

Appeal from the Circuit Court of the United States for the N'orth- 
ern District of Illinois, Noi'thern Division. 

In Equity. Bill by the Chicago, Milwaukee & St. Paul Eailway 
Company against the Pullman Palace-Car Company to surcharge 
an account, aud to restrain the prosecution of an action at law. 
Complainant obtained an injunction. See 49 Fed. Rep. 409. De- 
fendant appeals. Keversed. 

For a subséquent opinion relating to the accounting, see 50 Fed. 
Rep. 24. 

Isham, Lincoln & Beale, for appellant. 
Edwin Walker, for appellee. 

Before WOODS, Circuit Judge, and BUNN and JENKINS, Dis- 
trict Judges. 

JENKINS, District Judge. On the 22d day of September, 1882, 
the parties entered into agreement, whereby — First. By the first 
article thereof, the railway company sold to the Pullman Company 
an undivided one-fourth of each of 28 named sleeping cars then 
operated on the appellee's Une of railway, and leased to the Pullman 
Company the remaining undivided three-fourths of each of such cars 
for a term commencing September 30, 1882, and continuing until the 
temiination of the contract set forth in the third article of the agree- 
ment, and agreed that if additional sleeping or hôtel cars should be 
required for the accommodation of travel, or if it should become 
necessary to replace the cars named with new ones, the railway 
company would defray three-fourths of the expense of the manU' 
facture of such cars. Second. By article third of the agreement 
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the Pullman Company was given the exclusive right, for the term 
ot 15 years from September 30, 1882, to furnish such sleeping 
cars as should be required upon lines owned or controlled by the 
railway company, with certain exceptions not necessary to be 
considered. The Pullman Company should provision and operate 
the hôtel cars, and operate the sleeping cars, and receive the tares 
for their use, and for meals, and hâve the gênerai control of the 
sleeping and hôtel car service of the railway company, according 
to the particular provisions and régulations of the contract. The 
Pullman Company was required to keep accurate accounts of 
receipts and expansés arising from the opération of such cars over 
the lines of railway contemplated, which were to be open to the 
inspection of the railway company at ail reasonable times; the 
books of account to be balanced at least monthly, and the balance 
to be borne or paid by or to the party thereto entitled should be 
paid during the succeeding monih, the parties sharing in the profits 
or losses of the venture in the proportion of their respective owner- 
ship of the cars. There was reserved to the railway company 
the option to terminate the contract at the end of 5, 8, or 11 years 
from September 30, 1882, upon notice, in writing, of six months prior 
to the day on which it might elect to hâve the agreement end. The 
railway company agreed, in case of such termination by its élection, 
to purchase the undivided interest of the Pullman Company in the 
hôtel and sleeping cars so jointly owned, and pay the fair cash value 
thereof, to be determined by arbitrators to be selected as provided 
in the contract. 

The cars were operated under this agreement until its termi- 
nation. On the 23d day of October, 1889, the railway company 
exercised the option reserved, and elected to terminate the agree- 
ment on the 30th September, 1890, and notifled the Pullman Com- 
pany thereof. Subsequently, as charged by the appellee, the 
value of the cars was adjusted by the parties at ?416,906.38, less 
the amount due for certain repairs, and, as charged by the appellant, 
the value of its interest in the cars was adjusted by the parties at 
#105,000, which was agreed to be paid by the appellee on the 
ioth day of November, 1890; but payment was refused upon the 
ground that the correctness of the monthly accounts of the Pullman 
Company was disputed, and the railway company, without pay- 
ment of the sum or any part of it, took possession of and retained 
the cars to its exclusive use. On the 24th June, 1891, the Pullman 
Company brought suit in trover in the court below against the rail- 
way company for the conversion of its interest in the cars, and for 
damages. On the 3d day of August, 1891, this bill was filed by the 
railway company, seeking to surcharge, for error, the monthly ac- 
counts rendered by the Pullman Company, and to enjoin the suit at 
law brought by the latter company. On the 31st day of Decembcr, 
1891, an order was made by the court below, restraining the prose- 
cution of the action at law, with leave to the Pullman Company to 
flle a cross bill herein, if it should be so advised. This latter pro- 
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vision was presumably made to permit that company to assert 
and recover ia this suit tlie value of its interest in tlie cars. Tlie 
Pullman Company brings hère for review this restraining order. 

We are of opinion that the order restraining the prosecution 
of the suit at law was improvidently granted. The writteu agree- 
ment of the parties comprehends several distinct contracts: (1) 
a sale by the railway company of an undivided one-fourth interest 
in the cars; (2) a lease by the railway company to the Pullman 
Company of its undivided three-fourths interest in the cars; (3) a 
contract for the opération by the Pullman Company of the sleeping 
and hôtel car service, with division of profits ; (4) a contract by the 
railway company, if it terminated the lease as it might, to pay the 
Pullman Company the value of its undivided one-fourth interest 
in the cars. Thèse contracts are not inter-dependent, but totally 
distinct. They are not so related to each other tha.t the enforce- 
ment of one in any way affects the other, or requires investigation 
of the other. The proceeding to surcharge the account is an 
équitable proceeding. The claim for the value of the cars is whoUy 
a légal demand. Equity cannot enforce the latter claim, or enter- 
tain jurisdiction thereof, the bill to surcharge the accounts in no 
way attacking the claim involved in the suit at law. The principles 
upon which equity intei-venes to restrain the prosecution of pro- 
ceedings at law are elementary and famûiar, but this case does not 
fall within them. There is not hère even the pretense that the 
prosecutor of the suit at law is irresponsible, so that it would be 
inéquitable to permit the recovery of a large sum of money, when 
the complainant would be unable to coUect the amount which might 
be awarded upon the accounting, if one should be decreed. Nor 
is there hère any ground for équitable set-off. There is as yet no 
ascertained balance found due the complainant, and there is shown 
no equity demanding that the railway company shoidd be protected 
against the demand asserted against it. Kawson v. Samuel, Craig 
& P. 178. 

Without stopping now to consider whether the bill in equity 
can be sustained, it is sufficient to say that, if it can be, we perceive 
no valid reason for interfering with the prosecution of the suit at 
law. The railway company, during a period of eight years, was 
fumished monthly statements of the expenses and receipts attend- 
ing the opération of the cars. It was paid monthly the amount 
thereby shown to be due. There was no objection to the accounts 
untU the contract had been terminated by its élection, and it was 
called upon to pay the A'alue of the interest of the Pullman Com- 
pany in the cars, of which the railway company desired to become 
the sole owner. It took no steps then to surcharge the account for 
error, remaining inactive for some nine months, and untU suit at 
law had been brought to recover the value of the interest of the 
Pullman Company in the cars. It now does not, hère, attack that 
claim, or assert any equity against its enforcement, but insists that 
it may retain the cars to the exclusion of the Pullman Company, 
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and without payment for them, pending a proceeding to investigate 
the accounts. We are not impressed with the equity of tlie claim, 
and can flnd no ground upon wMch to sustain it 
The order appealed from is reversed. 



ANHEUSER-BUSCH BKKWING ASS'N v. CLAYTON. 
(arcuit Court of Appeals, Fif th Circuit. May 22, 1893.) 
No. 71, 

L Banks and Banking— Collections— Insolyency. 

A banls holding a draft for "collection and retuma," wliich accepta a 
check of the drawee, one of Its deposltors, and, witliout separating tlie 
amount from the gênerai mass of its moneys, charges the same to the 
drawee, and crédits the drawer on its books, holds the money as agent 
for the drawer, and not as trustée; and after the bank becoraes Insolvent 
the drawer la a mère gênerai creditor, and not entltled to priority of pay- 
ment out of the bank's assets. 

2. Same. 

Nor is the drawer entitled to priority under Const. Ala. art. 14, § 17, 
providing that "deposltors who hâve not stipulated for Interest shall for 
such deposits be entitled, In case of Insolvency, to préférence of pay- 
ment over ail other creditors." 

Appeal from the Circuit Court of the United States for the Mid- 
dle District of AJabama, 

In Equity. Bill by the Central Railroad & Banking Company 
against the John McNab Bank and John W. Tullis for a reeeiyer 
of the bank. The Anheuser-Busch Brewing Association inter- 
vened, and claimed the amount of a draft collected by the bank 
on intervener's account, and asked that the same be paid to it by 
Henry D. Clayton, receiver of the bank. The matter was referred 
to a master, who reported that the intervener was a gênerai cred- 
itor. From a decree conflrming the master's report the intervener 
appeaJs. Afflrmed. 

W. C. Swanson, for appellant. 

A. H. Merrill, (Roquemore & White, of counsel,) for appellee. 

Before FARDEE and MoCORMIOK, Circuit Judges, and TOUL- 
'hms, District Judge. 

TOULMIN, District Judge. The appellant, a corporation, hav- 
ing its chief place of business in the city of St. Louis, Mo., on the 
20th of March, 1891, drew its draft for the sum of |793.80, with 
exchange, on one P. H. Morris, who resided at Eufaula, Ala., and 
sent the draft to the McNab Bank for "collection and retums." 
On the 26th of March, 1891, Morris paid the draft with his check 
on the McNab Bank. He had at that time about $3,000 to his 
crédit as a depositor in said bank, and there was as much as 
$10,000 in cash in the vaults of the bank belonging to it. On the 
same day — the 26th of March, 1891 — the McNab Bank forwarded 
to appellant its exchange di"awn on the Hanover National Bank 
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of New York, which, being sent forward by appellant for collection 
in New York, was protested for nonpayment, the McNab Bank having 
faiied and made an assignment between the time it forwarded the 
draft to St. Louis and the date of its présentation in New York. 
It appears that the McNab Bank was insolvent at the time of 
this transaction, but was engaged in business as a "ft-oiug concem" 
down to the SOth of March, 1891. While the McNab Bank was 
largely mdebted to the Hanover National Bank of New York, it 
had a Une of crédit with it, and ail draf ts drawn on said bank by 
the McNab Bank were duly paid down to and including the date of 
the latter's suspension. On the 30th of March, 1891, the McNab 
Bank made an assignment for the benefit of its creditors of ail its 
property and assets. A short time thereafter, on a bill flled by 
a large créditer, the assignée was removed from the oontrol and 
posisession of the banlc's estate, and the appellee was appointed 
receiver in his stead, to take charge of and administer the same. 
The assignée delivered to the receiver ail the property and asseta 
transferred to Mm by the bank. Among the assets so delivered 
was a sum in cash of |9,200. 

Appellant's contention is that in the collection of its draft on 
Morris the McNab Bank acted as its agent and trustée, and that it 
is entitled, as against other creditors of the bank, to priority of 
payment out of the bank's assets; that, notwithstanding the 
money coUected from Morris was intermingled with the gênerai 
assets of the bank, or was in a common niass with moneys of the 
bank, and cannot be identified or speciâcally traced into the hands 
of the receiver, yet a court of equity will subtract the amount due 
appellant from the funds in the hands of the receiver, and will 
compel him to restore it tx> appellant, because the amount had been 
collected by tlr^' bank as its agent and trustée, and had increased 
pro tanto its gênerai assets. And appellant further contends that, 
if not entitled to this relief, it at least has a right to be classed 
among depositors who had not stipulated for interest on deposits, 
thèse being a class preferred for payment out of the ;eneral assets 
of the bank under the constitution of the state of Alabama. Article 
14, § 17. 

The relation between ai)pellant and the McNab Bank as to 
the draft on Morris sent by the former to the latter for collection 
was that of principal and agent; but, in order to enforce a trust 
in favor of appellant as to any money collected on said draft, 
it must be specificaHj' traceable into the hands of the receiver. 
Commercial Nat. Bank v. Araistrong, 39 Fed. Bep. 684; same case in 
suprême court of the United States, (Oct. term, 1892; not yet 
ofificially reported,) 13 Sup. Ct. Eep. 533. Accepting Morris' check 
in payment of his debt to appellant, and charging the amount of it 
on Morris' account by the bank, was but a shifting of its liability, 
whereby it became appellant's debtor, and assumed the obligation 
to pay to it the amount of the check less exchange. There is nothing 
to indlcate that this amount was separated and kept unmingled 
with the bank's own money; but, on the contrary, it is conceded 
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that It is undiatinguishable from the mass of the bank's own 
money, and cannot be traced to and identifled in the hands of the 
receiver. This being so, appellant bas no better equity tban the 
other ereditx)rs of the bank, and is entitled to no priority over 
them. It can only corne in as a gênerai creditor, unless it was 
a depositor in contemplation of article 14, § 17, of the constitution 
of the.state of Alabama, which pro vides that "depositors who hâve 
not stipulated for interest shall for such deposits be entitled, in 
case of insolvency, to préférence of payment over ail other credit- 
ors." Such are the décisions in Alabama, where the transaction 
occurred, and the text-books and the décisions in the fédéral courts 
are in accord with the Alabama décisions. Maury v. Mason, 8 
Port. (Ala.) 212; Goldsmith v. Stetson, 30 Ala. 164; Parker v. Jones, 
67 Ala. 236; 2 Story, Eq. Jur. 1259; Bolles, Banlcs, § 474; 2 Morse, 
Banks, § 590; Wait, Insolv. Corp. § 659; Illinois Trust & Savings 
Bank v. First Nat. Bank, 15 Fed. Eep. 858; Bank v. Dowd, 38 Fed. 
Eep. 172; Bank v. Russell, 2 Dill. 215; Commercial Nat Bank v. 
Armstrong, supra; First Nat. Bank v. Armstrong, 42 Fed. Eep. 193; 
Commercial Nat. Bank v. Armstrong, (Oct. term, 1892; opinion ren- 
dered Miarch 6, 1893 ; not yet ofQcially reported,) 13 Sup. Ot. Eep. 533. 

Was appellant a depositor who was entitled to préférence of 
payment over ail other creditors? "A bank depositor is one who 
delivers to or leaves with a bank money subject to his order." And. 
Law Dict. 343, 344; Newmark, Bank Deposits, § 12. Deposits made 
with bankers are either gênerai or spécial. In the case of a spécial 
deposit of money the bank merely assumes the charge or control 
of it, without authority to use it, and the depositor is entitled 
to receive back the identical money deposited. 1 Morse, Banks, 
§ 183. The relation thus created is that of baîlor and bailee. 
Money received by a bank on gênerai deposit becomes the prop- 
erty of the bank, and can be used by it as other moneys belonging 
to it, the relation between the bank and the depositor being that 
of debtor and creditor; "that kind of deposit of money peculiar 
to banking business, in which the dejwsitor, for his own conven- 
ience, parts with the title to his money, and loans it to the banlcer," 
Commercial Nat. Banlc v. Armstrong, supra; Wray v. Insurance Co., 
34 Ala. 58; Alston v. State, 92 Ala. 124, 9 South. Eep. 732. 

The contention of the leamed counsel for appellant is that his 
case meets this définition of a gênerai depositor. We cannot agrée 
with this contention. Appellant did not leave its money with the 
McNab Bank subject to its order, or to be retumed to it on call. 
It did not, for its own convenienee, part with the title to its money, 
and loan it to the bank. There was no contract, express or im- 
plied, that the collection from Morris on appellant's account was 
to be a deposit of any kind, but it is clear that it was intended 
that the money received from Morris should be remitted in "a rea- 
sonable time" from date of collection. Appellant inclosed its draft 
on Morris to the McîvTab Bank "for collection and retums." Morris 
took up the draft with his check on the McNab Bank, and on the 
«ame day the latter forwarded to appellant exchange on a New 
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York bank for the amount of Morris' indebtedness. The draft was 
not paid, but tWs did not alter tbe relation between appellant 
and the McNab Bank. The bank still owes the debt. But we 
find that under the facts of the case appellant has no lien on the 
funds of the bank in the hands of the receiver, and was not a 
depositor entitled to préférence over the other creditors of the bank, 
within section 17, art. 14, of the constitution of the state of Ala- 
bama- The decree of the court below is afiSrmed. 



LESLIE V. TOWN OF TJRBANA. 

(Circuit Court of Appeals, Sevcnth Circuit. February 17, 1893.) 

No. 70. 

Rks Judicata— Bill op Rbview — Judgment ok Appbal. 

A bill of review will not lie to set aside for alloged eiTor of law a jiidg- 
ment wliich lias been afflrmed by the suprême court, even tliough such af- 
llrmance was tbe resuit of an even division between the judges of the su- 
prême court. 

Appeal from the Circuit Court of the United States for the; 
Southern District of Blinois. 

In Equity. Bill by George Leslie against the town of Urbana. 
Défendant obtained a decree. Complainant appeals. Aifirmed. 

George A. Sanders, for appellant. 
J. O. Cunningham, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JENKINS, Circuit Judge. This cause cornes before us upon 
appeal from the decree of the court below sustaining a demurrer^ 
to the bill of complaint, and dismissing the bill for lack of equity. 

The bill charges that in 1867 the appellee issued its bonds to 
the amount of $100,000 in aid of the Danville, Urbana, Bloomington 
& Pékin RaUway Company, afterwards known as the Indianapolis, 
Bloomington & Western Eailway Company, in payment of its sub- 
scription to the stock of such railway corporation; that the ap- 
pellant, prior to the maturity of the bonds, purchased in open 
market seven of such bonds, which he caused to be duly registered 
with the state auditor in 1872; that in 1878 the api^ellant brought 
his suit at law in the court below to recover the amount of those 
bonds. Several other holders of the bonds, at about the same 
time, brought their suits at law in that court to recover upon the 
bonds respectively held by them. Demurrers were interposed, ur- 
ging the invalidity of the law under which the bonds purported to 
be issued. The demurrer in the case of the appellant was sustained 
by Judge Drummond upon tlie supposed authority of Township of 
Elmwood V. Marcy, 92 U. S. 294. The appellant's case was selected 
to be taken by writ of error to the suprême court of the United 
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States as a test case, the others remaining pending in the lower 
court on motions for new trial. The suprême court of the United 
States affirmed the judgment in the appellant's case by a divided 
court, Mr. Justice Matthews not sitting. Subsequently the court 
below, Mr. Justice Harlan presiding, granted new trials in the 
other cases, and rendered judgment in favor of the plaintiffs, holding 
the bonds valid. One or more of thèse judgments was taken by 
the town to the suprême court, and the judgment afiirmed by a 
divided court, Mr. Justice Matthews not sitting. Ail of the bonds 
Issued by the town by virtue of thèse and other judgments hâve been 
paid, except those owned by the appellant. The bill charges that 
the only reason for the nonpayment of the complainant's bonds 
"was the error of Judge Drummond in applying the law to the case, 
and his mistake of the attitude of the United States suprême court 
on the question involved, as shown beyond a doubt by the décisions 
of that court continually from that time to the présent on the cura- 
tive act question, which was the only question involved in that 
case." The bill seeks to hâve the judgment in the case at law 
reviewed and reversed, and for a decree that the judgment on de- 
murrer in the case at law be held null and void by reason of the 
mistake and error in law of the court, and for a decree adjudging 
the bonds to be valid, and for judgment upon them. 

This bill is unique. We are solemnly asked to reverse a judg- 
ment at law rendered by a court having jurisdiction of the parties 
and of the subject-matter, and affirmed upon writ of error by the 
suprême court of the United States. It is said that a judgment 
of aiïirmance by a divided court is of no binding force, and is a mère 
mistrial. That is a mistake. Such aflQrmance is as effective be- 
tween the parties, and in respect of the matter involved, as though 
it passed by the unanimous décision of the court. This bill can be 
sustained only by annulling the whole doctrine of res judicata, and 
by declaring that no judgment is conclusive so long as the parties 
may see fit to litigate the questions involved. Indeed, counsel bold- 
ly asserted at the bar that no judgment was conclusive so long as it 
appeared to the conscience of the chancellor to be unjust. The 
décision of one chancellor even would be inconclusive, so long as 
there remained another chancellor to review a previous decisiou. 
This doctrine would abolish the binding efScacy of ail judgments, 
and establish anarchy in the administration of the law. Chaos 
is no remedy for the occasional injustice of faUible human judg- 
ment. 

The bUl is without principle to support it, and without précèdent 
to recommend it Affirmed. 
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BLACK et al. v. HENRY G. ALLEN CO., (two cases.) 
SAMB V. FUNK et al. 
(Circuit Ck)urt, S. D. New York. Aprll 14, 1893.) 
Nos. 4,718, 4,750, ard 4,896. 

1. Paktîibrship— Evidence. 

In an action by nonresident alien partners, the existence of the part- 
nersliip is suiflclently proved by testimony of one of such partners. Tbe 
written partnership agreement and ttie lex loci need not be put in évi- 
dence. 

2. Plbading — Vahiakcb. 

An allégation of an agreement made on a certain day by an American 
author, licensing forelgn publishers to use Ms copyrighted article in an 
encyclopaedia, is sufflciently proved by évidence of an oral agreement 
between the parties to Write the article for use in such encyclopaedia and 
to obtain a copyright therefor, existlng at the time alleged. 
8. Copyright — Date of Deposit of Book. 

Books sent by the pubhshers Aprll 5th, by express, from New York 
city to the librarian of congress, at Washington, D. C, to complète a 
copyright, were stamped by the librarian as received Aprll 7th. The ex- 
press company's delivery book, as well as the librarian's express receipt 
book, showed that a package of books was received from such publishers 
by the Ubrarian on April (jth, while there was no entry of any such re- 
ceipt on April 7th. There was évidence that the Ubrarlan's force of clerks 
was iusufficient to handle the work of his office, and that sometimes books 
were not stamped untU the day aftcr their receipt. Hdd sufficient to 
justlfy a flnding that the books were received April Gth. 
4. Same— Publication. 

The publishers of a copyright book advertised and flxed a day of pub- 
lication, and in advance thereof sent two lots of the books. In qulres, to 
difCerent pubhshers. The Invoice accompanying one lot contained a re- 
quest that the books be not exposed for sale until boimd copies shoidd be 
sent. Bcld, that the request should be considered as a condition of the 
consignment; that it might be inferred that a simUar condition was an- 
nexed to the other consignment; and, hi the absence of évidence that the 
request was not complled with, there was no publication, wlthin the 
meaning of the copyright law. 
6. Same. 

The publishers of a copyright book flxed upon and advertised a day of 
publication, and, three days In advance thereof, sent out copies to sub- 
scribers by carriers. HeM, in the absence of proof that any of the book» 
reached the subscribers before the day flxed, the court would not find 
that there was a publication In advance of such day. 

6. Same— Validitt— Change of Title. 

A change of title, and the flllng of such changed title after the fillng 
of the original title, and before the pubUcation of the book, does not 
render the copyright invaUd. 

7. 8amb. 

The title deposited for copyright purposes read: "An Outllne of the 
PoUtical and Economie Hlstory of the United States, with Maps and Charts. 
I. History and Constitution. By Alexander Johnston, M. A. II. Pop- 
ulation and Industry. By Francis A. Walker, LL. D." The title of one 
of the books deposited to complète the copyright read: "TJnited States. 
Part III. PoUtical Geography and Statlstics. Copyright, 1888, by Francis 
A. Walker." Held, that the copyright was not Invalld as against one not 
clalming to hâve been decelved or mlslead. 

8. 8ame— Deposit of Title in Différent Names. 

An American publlshing flrm entered In the ofllce of the librarian of con- 
gress, for copyright purposes, the title of a volume of a forelgn encyclo- 
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paedia, on the same day, but In advance, of the entry of the tltles of sep- 
arate articles therein wrltten by American authors, and, for the purpose 
of completing the copyright, deposlted the boimd volumes one day in 
advance of a deposit of the separate articles. Held, that the American 
publlshers held the copyright, if any v/as thereby obtained, in trust for 
the foreign owner, and Its rlghts, and those of the American authors, were 
not alïected by such conduct 

9. Same — Deposit dp "Best Edition." 

The copyright law, requiring a deposit of two copies of the best édition 
of the work to complète the copyright, is sufflciently complied with, in 
the case of a separate article of an American author published in a for- 
eign encyclopaecûa, by the deposit of the sheets or pages contalnlng the 
article, taken out of the bound volume. 

10. Same — Right to Obtain. 

An American publlshing firm, acting for a foreign publlshlng flrm, made 
an oral agreement with an American author to write an article for use in 
a foreign encyclopaedla, and to obtain a copyright therefor. There was no 
wrltten asslgnment by the author, and the copyright was duly obtained 
In his name. Eeld, that the agreement amounted only to a Uoense to use 
the article, and a copyright was properly taken in the author's name. 

11. Same — Adthority to Deposit Title. 

ïhe American agents of a foreign publishing firm negotiatlng an agree- 
ment with an American author to write an article for use in a foreign 
encyclopaedla, and hâve the same copyrighted, hâve authority to deposit 
the title of such article for copyright purposes. 
18. Same— Pricb op Book. 

Nine dollars per volume for the Encyclopaedla Britannica, Ninth Edi- 
tion, is not an exorbitant price. 
18. Same— Action for Inprinqement — Estoppel. 

The failure of the pubMshers of a foreign encyclopaedla to press to com- 
pletlon suits for infringement of copyrights of certain volumes does not 
estop them from prosecuting suits for infringement of parts of later 
volumes. 
14 Same — Propertt in. 

The légal title to a copyright may remain In the proprietor, while the 
bénéficiai Interest, to the extent which is agreed upon, may be In another 
party. Black v. Henry G. Allen Co., 42 Fed. Rep. 618, foUowed. 

15. Same— AssiGNMBNT. 

A copyriglit, or undlvlded part thereof, may be assigned to a non- 
resident foreigner. Black v. Henry G. Allen Oo., 42 Fed. Rep. 618, fol- 
lowed. 

16. Same— Part op Book. 

A copyright of a single article bound up In a volume, the bulk of whlch 
is publici juris, is valld against an unpermitted reprint of the copyrighted 
book. Black v. Henry G. Allen Co., 42 Fed. Rep. 618, folio wed. 

In Equity. Bills by James T. Black, Francis Black, Adam W. 
Black, and Alexander B. McGlashen, partners as Adam & Charles 
Black, of Edinburgh, Scotland, against the Henry G. Allen Com- 
pany, (two suits,) and by the same complainants ag-ainst Isaac K 
Punk and Adam W. Wagnalls, for infringement of copyrights. 
Heard on the merits. Injunction in each case. 

For former reports, see 42 Fed. Rep. 618, 43 Fed. Rep. 680. 

Francis Black, one of the complainants, testlfled that the complainants 
Blacks were partners in the publishing business, sharing the profits in com- 
mon, acting under a partnershlp agreement In writlng, but refused to pro- 
duce such agreement. 

There was évidence at the trial that the printed copies of the copyrighted 
articles or books In question were sent April 5, 1888, by Charles Scribner's 
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Bons, actlng for complalnants, by express, from New York clty, addressed 
to the librarlan of congress, at Washington, D. C, to complète the copyright 
of such articles or bocks, and that they were stamped by the Ubrarian's as- 
sistant as deposited April 7th, and were recorded from such, stamps. The 
express company's delivery book in Washington, as well as the Ubrarian's 
express receipt book, showed that a package of books wasi received from 
Charles Scribner's Sons by the librarlan on April 6th, whlle there was no 
entry of any receipt on April 7th. There was also évidence that the Ubrari- 
an's office was greatly crowded with work, and that hls force of clerks was 
Insufficient, and that sometimes books received for copyright purposes were 
not stamped until the day after their receipt. 

The materlal portion of the Ictter written by Charles Scribner's Sons to A. 
& C. Black, of Edinburgh, referred to In the opinion, was as foUows: "By 
request of Professer Johnston, we hâve forwarded, per steamer Alaska, saU- 
Ing thls moming, his MS. of article 'United States,' whlch we wish safely to 
hand. A copy bas been retained hère, as he will hâve advlsed you, to await 
your décision as to copyrightlng thls and Professer Whitney's section of the 
same article, together with the maps deslgned to accompany lu" 

Rowland Cox, for complainants. 
James A. Whitney, for défendants. 

TOWNSEOT), District Jndge. The flrst of the aTSove-entîtled 
cases is a bill in equity brought by James T. Black, Francis Black, 
Adam W. Black, and Alexander B. McGlashen, ail of Edinburgh, 
Scotland, alleged to be copartners under the firm name of "Adam & 
Charles Black," and Francis A. Walker, of Boston, claiming in- 
fringement of copyright. McGlashen has deceased since the bring- 
ing of the suit. There is no évidence that he was a partner, or had 
any interest in the partnership. The court, prior to this hearing, 
allowed the entry of a disclaimer as to him; and the complainants 
are now the Blacks and Walker. 

The principal allégations of the complaint are, in substance, as 
foUows: Said firm, Adam & Charles Black, are publishers of the 
Encyclopaedia Britannica, Ninth Edition, which is made up of 
articles or books, each of which is, in many cases, a complète and 
independent book. Francis A. Walker was a citizen of the United 
States TO'evious to February 13, 1888, and was the author of a book 
entitlcd: "United States. Part III. Political Geography and Sta- 
tistics," — ^which he printed and published. Before the publication 
of said book, which was made by said Walker in the United States, 
he, on February 13, 1888, delivered at the office of the librarian of 
congress a printed copy of the title, and also, within 10 days from 
its publication, delivered to the librarian of congress two complète 
printed copies of said book, of the best édition issued; and in the 
several copies of every édition published, on the title page, were the 
words, "Copyright, 1888, by Francis A. Walker." The librarian, 
on February 13, 1888, recorded said name of said book, and there was 
granted to S'aid Walker a copyright for 28 years from February 13 
1888. Said Walker, by an agreement made on or about April 
1, 1888, assigned to said Adam & Charles Black the exclusive right 
of tising said book as a part of the twenty-third volume of said 
Encyclopaedia Britannica; said Walker retaining the right to pub- 
Ush and sell said book in every other fonn and manner. If said 
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agreement, made on or about April 1, 1888, did not assign an înter- 
est in said copyright to said firm, it is an exclusive and irrévocable 
license, and said firm acquired thereby an équitable interest in the 
copyright, wMch is substantiaUy the same whether said agreement 
was an assignment or a license. Défendant bas reprinted said 
Encyclopaedia Britannica, Kinth Edition, including said article, 
"United States. Part m," — and omitting the marginal notes of 
the original, and the copyright notice on the title page. IS^one of 
the articles in volume 23 of said Encyclopaedia Britannica hâve 
been copyrighted in the United States, except the one above re- 
ferred to, and two others. 

The complaint bas already been held sufQcient on demurrer by 
Judge Shipman, in an able and exhaustive opinion, which décides 
the most important of the questions arising in the cause. The 
défendant, however, insists that the évidence does not support the 
complaint. The défendant, in its answer, dénies particularly nearly 
ail of the allégations of the complaint, but admits reprinting volume 
23 of the encyclopaedia in question, including the articles claimed 
to be copyrighted. Défendant also allèges affirmatively a variety 
of matters, and thèse allégations appear, for the most part, to be 
true. 

Défendant daims that the existence of a partnership is not 
established; that, as the partners resided and carried on their 
business in Scotland, and, as it is proved that there was a written 
partnership agreement, this agreement, and the law of Scotland 
as to partnerships, should hâve been put in évidence by the com- 
plainant. It seems to me that the partnership has been sufQ- 
ciently proved for the purposes of this case. 

Défendant also claims that the substance of the complaint is 
not proved; that the complaint aUeges a spécifie agreement licens- 
ing the Blacks to use the copyrighted article, made on or about 
April 1, 1888, — that is, after the recording of the title of the 
article in the ofiice of the librarian of congress, and somewhere 
about the date of publication; and that there is no évidence of 
any such agreement. The complai-iant Walker was called as a 
witness, but did not testify on this point. The facts appear to be 
thèse: Francis A. Walker prepared the article in question some 
time previous to the year 1888, at the request of Henry F. Clark, 
who was then in the employ of Charles Scribner's Sons. The agree- 
ment to Write the article was oral. It was understood between 
Walker and Clark that the articles were to be copyrighted. The 
agreement to write the articles may be fairly inferred to hâve 
been made with the understanding that the ownership, title, and 
copyright should be as should be found to be most for the beneflt 
of the Blacks. As the article was to be copyrighted, and as, for 
this purpose, it was necessary that the légal title should remain 
in Walker, or be assigned to the Scribners, and there is no proof 
of any such assignment to the Scribners, I regard it as an agree- 
ment that the title should remain in Walker, while the Blacks 
had the right to use the article in their encyclopaedia. As to the 
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date of April 1, 1888, tliere is no évidence of any specîfio agrée- 
ment made on or about th.at date; but, as substantially such. an 
agreement was in existence and in force at the time of publica- 
tion, and on April Ist, I tbink tbe facts proved sufflciently support 
tbe allégation. 

Défendant denied tbat any copies of the book in question were 
delivered at tbe office of tbe librarian within 10 days after publi- 
cation. Tke date of publication is claimed by tbe plaintiff to be 
March 27, 1888, and the date of delivering the books in the office 
of the librarian of congress to be April 6, 1888. Much testimony 
■was offered as to whether the books were so delivered on April 
6th or AprU 7th, and, while there is very sharp dispute as to the 
effect of the testimony, I hâve concluded, and find, that two 
copies of the book in question, sent by Charles Scribner's Sons, 
reached the office of the librarian of congress on April 6, 1888. 

The date of the publication in this country was March 27, 1888. 
Défendant claimed that several thousand copies of the encyclo- 
paedia, containing the work in question, were sold in Great Britain 
before March 27, 1888. An examination of the exhibits, however, 
shows that most of thèse were sent to the Scribners in prépara- 
tion for publication in the United States on March 27th. On or 
about March 12th, two lots of the encyclopaedia, in quires, were 
sent to two différent publishers. The invoice which accompanied 
one of thèse lots was obtained and produced, and it contains a re- 
quest that the books be not exposed for sale until bound copies 
should afterward be sent. TJnder the circum stances, I think tMs 
request may properly be considered as a condition of the consign- 
ment or sale. There is no évidence that the request was not com- 
plied with. In the absence of évidence to the contrary, it may 
fairly be inferred that a similar condition was annexed to the other 
consignment. 

On March 24th the Blacks published, in periodicals, ad\"ertise- 
ments that they would publish volume 23 of the encyclopaedia on 
March 27th; also, on March 24th, they sent out upward of 2,000 
copies. While it is possible that some of thèse copies may hâve 
reached the subscribers before March 27th, there is no proof that 
any one of them did. In many, perhaps most, of the cases, it is 
clear that they could not bave reached them before that day. 
There is no proof that any of thèse copies were actually within the 
control of any purchaser before March 27th. The Blacks, in good 
faith, made March 27th the date of publication, and distributed 
the Works iu the manner they did with the intent that no publica- 
tion should take place until that day; and, in the absence of any 
proof to the contrary, I am of the opinion that publication was 
made, both in Great Britain and this country, on March 27, 1888. 

A considérable number of copies were sent by carriers to sub- 
scribers on March 24 and 26, 1888, by the Blacks. I find no évi- 
dence which makes it certain that any of thèse reached the sub- 
scribers before March 27th. Défendant claimed that thèse de- 
liveries to the carriers, to be forwarded to the subscribers, made 
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the books the property of the subscribers upon delivery to the 
carriers, and tbat, therefore, there were absolute sales and a pub- 
lication on March 24th. Even if the sales were completed, in tlie 
absence of proof that any of thèse books actually reached the 
purchasers before March 27th, I hold that such change of title 
alone did not amount to publication. 

On December 31, 1887, Charles Scribner's Sons deposited in the 
office of the librarian of congress this title: "An Outline of the 
Political and Economie History of the United States, with Maps 
and Charts. I. History and Constitution. By Alexander Johns- 
ton, M. A. n. Population and Industry. By Francis A. Walker, 
LL. D." In depositing this title they were acting for Gen. Walker 
and Prof. Johnston, and for the Blacks. This title was intended to 
cover the same works as those in question in thèse suits. Under 
this title a copyright commeneed which might hâve been perfected, 
and would hâve run for 28 years from December 31, 1887. A copy- 
right, from the time of recording the title, is under the protection of 
the law. In equity, the authors were entitled to protection from 
the date of the record of the title, December 31, 1887, and between 
December 31 and February 13, 1888. Pulte v. Derby, 5 McLean, 
328. 

Defendant's counsel argued that, if the copyright in this case 
is held valid, It dates from the ûling of the second title, on February 
13, 1888, and would therefore extend the term of the copyright 
to more than 28 years, and that, therefore, any copyright claimed 
under this filing of the second title must be void. Complainants' 
counsel insists that, even if the authors at first contemplated copy- 
righting their productions as a single volume, they might change 
their minds, and pursue the course which they did. No décisive 
authority is cited, sustaining either claim. It is easily seen that 
an author may flnd it to his advantage to change the title of his 
work between the time of his taking his ârst step toward obtain- 
ing a copyright and the actual publication of the book. I do not 
think that the courts should hold that such change of title renders 
a copyright invalid, unless compelled to do so, and I do not think 
they are so compelled. It may be that the copyright, as com- 
pleted by the deposit of the published work, does not extend more 
than 28 years from the filing of the original title, but that does not 
affect the présent case. Furthermore, if it were necessary, in order 
to sustain complainants' copyright, there would be much ground 
for claiming that the published title of the articles in question, 
and the articles themselves, sufficiently identify them, as against 
thèse défendants, with the title flled on December 31, 1887, to 
bring the case within the doctrine of Carte v. Evans, 27 Fed. Kep. 
861, which holds that if the title of the book, as published, is sub- 
stantially the same as that flled in the office of the librarian of con- 
gress, the copyright is valid. The title filed in the office of the 
librarian of congress on December 31, 1887, seems to hâve indi- 
cated to the mind of the defendant's counsel that ît referred to 
v..56F.no.lO— 49 
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tlie encyclopaedia articles în question, and tliere is no claim tliat 
défendant was deceived or misled by it. 

Défendant claims that Charles Scribner's Sons entered the title 
of volume 23 of the Encyclopaedia Britannica, Ninth Edition, on 
the same day, and before tlie separate title of the work of Walker 
was entered, and that, for the purpose of completing the copy- 
right of the encyclopaedia, they deposited two bound copies there- 
of on Apra 5, 1888, and before the deposit of the printed copies of 
Gen. Walker's article as a separate work, and such seemg to be 
the fact. Défendant claims that, if there was any copyright of 
the articles in question, it was accomplished by the entry of the 
title of volume 23 of the Encyclopaedia Britannica, and the deposit 
of the bound copies, and that, the copyright being thereby com- 
pleted, the entry of the separate title, and the deposit of the sepa- 
rate books, was void. If the Scribners gained any copyright of 
the articles in question by thèse acts, they could only hold it in 
trust for the complainants in this action, (Drone, Copyr. p. 260,) 
in accordance with the agreement before referred to ; and this would 
not in any way change the substantial right of the complainants, 
or the equity of their case. 

The two copies of the separate work of Walker, deposited in the 
olBce of the libraiian of congress to complète the copyright, were 
obtained by taking to pièces a bound volume of the Encyclopaedia 
Britannica, and taking the sheets which contained the articles, 
and depositing them in the librarian's ofûce. Défendant claims 
that this is not a deposit of the best édition of the work, or of 
any édition at ail. The facts are as elaimed by défendant, but I 
think this is a sufficient compliance with the statute. 

Défendant claims that the agreement between Walker and the 
Blacks constituted, in law, an entire assignment from him to the 
Blacks. The facts in regard to the agreement hâve been stated. 
I believe there is no évidence of any agreement other than that 
contained in the conversation between Walker and Clark in 1887, 
and the acts of the parties thereunder; and I do not hold that, 
as matter of law, this agreement amounts to an assignment of ail 
the légal and équitable title and interest of the author in the work. 

Défendant claims that there is notliing to show that the Scrib- 
ners were authorized to deposit the title or the printed copies of 
the work in the office of the librarian of congress, but I think it 
sufficiently appears that they had such authority. 

Défendant further allèges that the Blacks had asked the price 
of "nine dollars per volume for said Encyclopaedia Britannica, which 
is exorbitant," but I flnd that said price is not exorbitant. 

Défendant allèges that other articles hâve been made and in- 
cluded in the same way in former volumes of the Encyclopaedia 
Britannica, and suits therefor hâve never been prosecuted to a 
final hearing, and that, by the failure of the complainants to press 
said suits to a final hearing, the défendant has been encouraged 
and led to make the reprint. I do not think that the failure to 
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press former suits to a final hearing estops the complainants froru 
prosecuting this one. Those suits must hâve given défendant 
notice of complainants' daims as to their rights. 

Finally, défendant allèges that tte profits of the défendant 
hâve been in no wise enhanced by including said work, "United 
States. Part III.," etc., — in the copies made by them; that the 
said work, "United States. Part III.," etc., — is, in itself, of no 
substantial value; that défendant has net offered it for sale in the 
United States, except as a part of the Encyclopaedia Britannica; 
that the suit is not brought bona iide for the purpose of recover- 
ing profits which would hâve arisen from the sale of this work by 
itself, or restraining any damage accruing from the sale of said 
work per se, but is brought to enable plaintiffs to represent that 
défendant sold a mutilated copy of said foreign work. The ques- 
tions raised by thèse allégations are interesting and important, 
but I think they are fairly answered by the rulings of Judge Ship- 
man in his opinion before referred to, with ail of which rulings I 
fuUy concur, and which must govern in this case. Black v. Henry G. 
Allen Co., 42 Fed. Kep. 618. In that opinion, Judge Shipman holds 
that the légal title to a copyright may remain in the proprie tor, 
while the bénéficiai interest, to the extent which is agreed upon, 
may be in another party; that a copyright, or undivided part 
thereof, may be assigned, and assîgned to a nonresident foreigner; 
that a copyright of a single article bound up in a volume, the bullt 
of which is publici juris, is valid against any unpennitted reprint 
of the copyrighted book; that there is "no unfairness or injustice 
in the complainants' use of the copyright laws for their pecuniary 
advantage, and as a weapon with which to repel a compétition which 
is more enterprising than considerate." 

In the case of James T. Black et al. v. Isaac K. Funk et al., 
(No. 4,896,) the pleadings and facts are substantially the same, 
except that there are différent défendants, and that McGrlashen was 
not named as one of the complainants. 

In the case of James T. Black et al. v. The Henry G-. AUen 
Company, (No. 4,750,) John McAllan, as administrator of Alex- 
ander Johnston, is one of the complainants, instead of Francis 
A. Walker, and the article concerning which infringment is 
claimed is: "United States. Part I. History and Constitu- 
tion." Otherwise, the pleadings and évidence are substantially 
the same, except that the witness Henry F. Clark does not 
testify directly as to the alleged agreeraent of April 1, 1888. 
The défendant claims that a letter from the Scribners to the 
Blacks, indicating that Prof. Johnston awaited their décision as 
to copyrighting the article, proves that there was a comjjlete assign- 
ment prior to the filing of the title, and delivery of the bocks, in 
the office of the librarian of congress. But this letter seems to 
me to show that the same agreement existed between the Blacks 
and Johnston, as between the Blacks and Walker, and on the whole 
évidence I am convinced that such was the fact. 

Complainants' copyright is infringed, and an injunction wiU be 
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granted upon final hearing, without référence to the question of 
substantial damage. Eeed t. Holliday, 19 Fed. Kep. 327. Com- 
plainants, in their brief, hâve waived any claim for an accounting. 
Let there be a decree for an injunction in each case. 



MISSOURI, K. & T. RY. CO. v. ELLIOTT. 
(Circuit Court, C. D. Missouri, W. D. May 29, 1893.) 

1. Aebitkatiok — Sdbmission — What Constittjtbs. 

Dofendant unciertook to erect stone cmshers along complainant's rall- 
road, and fumish it witli a quantity of broken stone at specifled priées. 
The contraet providcd that wlien the stone was ail furnished complainant 
ehould hâve tbe option of buying the crushers, and that, "if a satisfactory 
priée eannot be agreed on between the parties, each shall sélect an ar- 
bitrator, and thèse shall seleet a thlrd, who shall fix the priée of the 
crusher plants, and whose décision shall be final." Eeld, that this was a 
submission to arbitration, and not a stipulation for a mère appraisal by 
three persons; and the décision of such persons has the force and is sub- 
jeet to the conditions of an award. 

2. Samb— Vacatinq Awahd— Eqdity Jurisdiotion. 

Equity has jurisdiction of a biU by complainant to set aside such 
award on the ground of misconduct of the arbitrators, notwithstanding it 
might hâve availed itself of such a défense, by virtue of a state statute, 
in an action brought by défendant on the award in a state court; for the 
adéquate remedy at law which is the test of the équitable jurisdiction 
of the fédéral courts is that which exlsted when the judiciary act of 1Î89 
was adopted, ïinless subsequently changed by act of congress. 

In Equity. On demurrer to bill. Suit by tlie Missouri, Kansas 
& Texas Eailway Company against Jobn S. Elliott. Demurrer 
overruled. 

Statement by PHILIPS, District Judge: 

The respondent brought suit at law in the state court against the complain- 
ant, based on contraet. The respondent had a contraet with the complainant 
by which he was to buy and put up on complainant's Une of railroad certain 
stone crushers, for the purpose of crushing stone to be used by the railroad as 
ballast on its track. The respondent was to fumish a minimum amount 
of such stone for a given period of tlme at a specifled priée. At the end of 
the stated time the complainant had the option to take thèse crushers from 
respondent, with aU the machinery and property connected with the opéra- 
tion of the same, on notice of its élection so to do; and the respondent was 
at once to deliver the same to complainant. The contraet provided, in such 
contlngency, that if the parties were not able to agrée upon a fair priée 
for thèse, to sélect a third person, to appralse the proiierty and fix the priée 
therefor. This was done, and the three persons so chosen made their valua- 
tion, and reported the same. The complainant refusing to accept this valuii- 
tion, the respondent instituted suit to recover the amount of the award. 
After removal of this suit by the complainant Into this court, it filed its cross 
bill, aUeging partiality, Irregularity, and fraud In tlie arbitrators, which re- 
siûted in a large overvaluation, and praying for a vacation of the award, 
and an équitable and fair ascertainment of the value of the property, which 
sum the blU oJïers to pay. The bUI sets ont with much détail the wrongs com- 
plained of, but in view of the principal questions discussed in the foUowing 
opinion it is not deemed necessary to further foUow the bill. The respondent 
demurs to this bill for the reasons that it does not show suflicient grounds to 
entitle the complainant to go upon the equity side of this court, and because 
the matters of défense which the complainant has in fact to the cause of ao 
lion at law eould be availed of by answer therein, etc. 



MISSOURI, K. & T. RY. CO. V. ELLIOTT. 773 

James Hagerman and G, P. B. Jackson, for complainant. 
Cosgrove & Johnson, for respondent. 

PHILIPS, District Judge, (after stating the facts.) Many ques- 
tions were argued at the hearing of this demurrer which are not 
necessary now to be decided. The real question is twofold: First, 
does the bill on its face show such equity as to entitle the com- 
plainant to any relief? and, second, are the rights sought to be 
enforced such as, under the system of practice which obtains in 
this court, the plaintiff can fully avail itself of in défense to the 
action at law? The demurrant plants himself mainly upon the 
proposition of law that the agreement out of which this controversy 
springs is not for an arbitration in its légal sensé, and that the ând- 
ing of the référées is not in strictness an award; but that it is 
merely a contract of sale of designated property, and the office of 
the persons chosen thereunder was merely that of appraisers or 
valuers of the things sold. It is further claimed that the suit 
is not, therefore, founded on an award, but on the contract for the 
purchase price fixed by the appraisers, and that consequently no 
antécédent oath was required to be taken, as in case of arbitra- 
tion, and no notice to the parties was required to be given of the time 
and place of the meetings of the référées ; in support of which the fol- 
io wing authorities are cited: Leitch v. Miller, 40 Mo. App. 180 
Léonard v. Cox, 64 Mo. 32; Yeatman v. Clemens, 6 Mo. App. 210 
Holmes v. Shepard, 49 Mo. GOO ; Zallee v. Insurance Co., 44 Mo. 530 
Garred v. Macey, 10 Mo. 161; Curry v. Lackey, 35 Mo. 389; Morse, 
Arb. p. 39; Norton v. Gale, 95 111. 533; Stose v. Heissler, 120 II]. 
433, 11 N. E. Kep. 161, — ail of which might possibly be conceded 
for the purposes of this demurrer, and yet on the theory of respond- 
ent there is perhaps disclosed by the bill such irregularity and vice 
as ought to invite équitable interposition. For instance, the con- 
tention of respondent is that the référées were simply clothed with 
authority to make an inspection of the property, without more, 
and the valuation placed thereon by them was a mère expression 
of their opinion, and not impeachable for any misjudgment. And 
so it is said in Norton v. Gale, 95 111. 543: 

"But where the office of the party to whom the submission is made Is 
limited to a simple appraisal of value, he is expected to act on his own linowl- 
edge and opinions only; and hence neitlier évidence of witnesses nor state- 
ments of parties or counsel is eontemplated." 

It would therefore seem to foUow that, if one of the parties was 
heard to make statenients before the référées as to valuation, and 
the opinion of the référées was controUed or influenced thereby, it 
was outside of the province of the appraisers, and ought to be sub- 
ject to review; and it is quite inf érable from what the court say 
on pages 539, 540, of this opinion, as also from the cases cited from 
3Iissouri, (Holmes v. Shepard, 49 Mo. 603; Léonard v. Cox, 64 Mo. 
36,) that, if the appraisers were not disinterested, and the valuation 
did not reflect their independent, honest judgment and the like, 
équitable interférence would be justifled. 
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The bill charges, inter alla, that the respondent, through his 
agent, in the absence of and without notice to complainant, was 
persistently présent during the appraisement, exhibiting to the 
référées extraneous évidence of value, and persuading them that 
it should be accepted, and that they did so accept, and that one 
of the appraisers was an interested person. Then, again, the bill 
charges that the appraisers did not make even a personal examina- 
tion of ail the property valued by them. Where the law makes 
the flnding, when based upon the opinion of appraisers, final, it 
is, ex aequo et bono, implied that such opinion is based on knowl- 
edge, and such knowledge must corne either from a personal exami- 
nation of the thing appraised or it must come from other external 
évidence. If from the former source, and the inspection was only 
of part of the property, it cannot be said to be an honest judgment, 
within the meaning of the law. If from the latter source, the 
taking of évidence implies a hearing, and the immutable law of 
justice is that both sides should be heard; and wherever the hear- 
ing is had, notice of time and place, unless dispensed with by con- 
sent, is an indispensable right, for "the law loathes a judgment with- 
out a hearing." 

In respect of the question whether or not the proceeding in this 
case partook of the nature of an arbitration, or was simply that 
of mère valuers, it occurs to me that a material line of séparation 
will be found to arise on the written instrument or contract of 
référence. Where the contract pro\ides itself for the sale of the 
subject by barter, and provides that the purchase price therefor 
shall be flxed by a designated third person or persons to be chosen, 
without more, the title to the property passes by opération of the 
contract; and under such contract, there being no matter of dis- 
pute between the parties themselves, the essential éléments of an 
arbitration are wanting. In such case the manifest object of the 
contract is to prevent a dispute. But whenever between the con- 
tracting parties an essential matter of controversy arises, grow- 
ing out of the contract itself, about which they are unable to agrée, 
and they provide in such contingency for a référence to a domestic 
tribunal of their own sélection, then the case présents the essential 
qualities of an arbitration. 

It will be found in every one of the cases cited by counsel for 
respondent that the contract provided in the flrst instance for 
valuers of the property transferred, without any effort being flrst 
had between the parties to come to an agreement, with the single 
exception of Holmes v. Shepard, supra, in wliich case it is évi- 
dent to my mind that Judge Adams' attention was not directed 
to the distinction hère sought to be made, for the fact is the case 
was being disposed of by the court on other grounds. This distinc- 
tion is observed by text writers and com-ts, and must be becanse 
of the inhérent principle involved. Russ. Arb. (3d Ed.) p. 43, after 
referring to the cases bearing on this question, says: 

"Tlie valuer, etc., is not an arbitrator in the proper sensé, unless there hâve 
been différences between the parties on the point, prevlous to their subniit- 
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ting it to his décision. A décision whicli precludes différences from arising, 
instead of settling tliem after they hâve arisen, is for many purposes net 
an award." 

Morse, Arb. p. 36, says: 

"To furnish a sufflcicnt basis for enterlng into a submission, no légal cause 
of action in favor of eitlier party need exist. Tîiat there is a dispute, contro- 
versy, or honest différence of opinion between them concerning any subject 
In which they are botli interested, is enough." 

In Curry v. Lackey, 35 Mo. 389, it is said: 

"A référence to arbitration occurs only wliere tliere is a matter in controversy 
between two or more parties." "If the parties lia ve a différence or dispute how- 
ever trivial, or upon a matter however simple, and In whatever mode the 
truth is to be ascertalncd, and liave scleoted an indiffèrent tbird person 
to be tbe judge between them, and bind thernselves to abide his décision, 
that soems to us a submission to arbitration, and the décision to be an award," 
Smith V. Eailroad Co., 30 N. H. 490. 

The paragraph of the con tract in question is as foUows: 

"If satisfactory price cannot be agreed upon between the parties of the 
first part and the parties of tlie second part, then each party to sclect an ar- 
bitrator, and theso to seleet a third, who sliall fix the price of the three 
crusher plants, and whose décision shall be final." 

Aside from the fact that the parties designated the référée "an 
arbitrator," it is apparent that before the arbitrators or référées 
could lawfully act or corne into existence it inust appear that the 
parties themselves, after trial, had been unable to agrée upon "a 
satisfactory price." Therefore, when tliey did disagree about this 
most material matter, there was a controversy between them, which 
constituted the very basis of the référence. 'V^Tiat possible- dis- 
tinction in reason and on principle can be made between this 
character of controversy and one where A. writes to B. that he 
could keep his (A.'s) horse for a "satisfactory price," to which B. 
assents, but when they meet they are unable to agrée on a price, 
and thereupon submit the matter to the arbitrament of third par- 
ties to décide for them? There certainly is a dispute between them 
respecting property which they cannot among themselves recon- 
cile, and for that reason they refer it to arbitration. What pos- 
sible différence can it make, so far as the légal status of the référées 
is concerned, that the parties in advance provided for the sub- 
mission oa the contingency of their disagreement, or determining 
on such submission after they do disagree? The object in either 
case is to hâve the matter of controversy between friends settled 
by référence to a domestic, rather than a judicial, tribunal. 

On the other branch of the case, as to the right of the complain- 
ant to maintain this cross bill, it is to be observed that the adé- 
quate remedy at law which is the test of équitable jurisdiction in 
the fédéral courts is that which existed when the judiciary act of 
1789 was adopted, unless subsequently changed by acts of con- 
gress. Boyle v. Zacharie, G l'et. C58; McConihav v. Wright, 121 U. 
S. 206, 7 Sùp. et. Eep. 940. So it does not follow that where, under 
the State code abolishing many of the ancient landmarks between 
law and equity proceedings, a défendant may avaU himself of equi- 
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table matters of défense, he may do so in this jurisdiction. I un- 
derstand the ancient nile of equity to be that wherever an award, 
or whatever else it may be named, is to be assailed by reason of 
some inflrmity or vice lying outside of the record or tlie report, 
not disclosed or discoverable thereby, a resort to equity for relief 
is the proper remedy. "It is well known that when a suit is 
brought at common law upon an award no extrinsic circumstancea 
or_ matters of f act dehors the award can be pleaded or given in 
évidence to defeat it. Thus, for exami)le, fraud, partiality, mis- 
conduct, or mistake of the arbitrators is not admissible to de- 
feat it, but courts of equity will in ail such cases grant relief, 
and ujwn due proofs set aside the award." 2 Story, Eq. Jur. §§ 887, 
1452, 1453. So it is said in Ruckman v. Eansom, 35 N. J. Law, 
565-571: 

"Tlie remecly for a usurpation of juriscliction, as well as for fraud or other 
mistake, is in a court of equity. Tliis is the rule as stated in most approved 
text-books." 

See, also, Morse, Arb. 321, 331, 332. In Wood v. Railway Co., 
39 Fed. Eep. 52, it is held that an attack on estimâtes of an en- 
gineer in a railroad construction contract on the ground of fraud 
and mistake is properly made in equity. Inter alla, the court says: 

"Of course, if an estimate thus made is regarded in the light of an award 
made by an arbltrator, tlie autliorities are practically ail oiie way,— resort 
must be had to a bill in equity, and neither fraud nor mistake etm be al- 
légea or proven to avoid the estimate in a suit at law on a contract to recover 
the balance due." 

The bill also allèges that, conneeted with and incidental to the 
contract which is the basis of the action at law and the bill in 
equity, certain real estate was acquired by respondont for the 
purpose of a rock quarry on which one of the crusher plants so 
sold to complainant was located, and that respondent asserts title 
thereto, and is demanding a royalty for the use thereof by com- 
plainant. It is averred in the bill that respondent acquired such 
real estate for the use of said plant, and that complainant in 
equity is entitled to hâve conveyed to it whatever right, title, or in- 
terest respondent holds thereto. If such be the right of complain- 
ant, it is enforceable only in a court of equity. Whether or not 
this right exista in fact, and so adhères to the principal contract 
of which this litigation is predicated as to entitle complainant to 
set it up in this cross bill, is not clear, but it can best be determined 
by the chancellor on the coming in of the proofs. While it is 
to be conceded that some of the matters relied on in the bill can 
well be availed of as a défense to the action at law, there are 
others coupled therewith cognizable only in equity. A court of 
equity, when it takes possession of the cause of action, will proceed 
to détermine and settle ail the matters conneeted therewith be- 
tween the parties. 

There is sufficient in the bill to justify a hearing on the mérita, 
and the démarrer is therefore overruled. 
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BXENDINB et al. t. PORD. 

(OIrcult Court of Appeals, Eighth Circuit May 29, 1893.JI 

No. 225. 

J0DOMENT8— ReS JUDICATA— ChBROKEE COURTS. 

A judgmcnt In ejectment, rendered accordJng to the Cherokee law by 
the clerk of a district court In the Cherokee Nation, for land sltuated there- 
in, against a citizen of the United States, is a bar to an action by such 
citizen In the United States court for the Indlan Territory to recover the 
sa me land, where he appeared In response to the notice issued by the 
clerk, and subraltted himself to hls juiisdlctlon by pleadlng to the merits, 
and Introduclng évidence to sustain hls plea. Mehlln v. Ice, 56 Fed. Rep. 
12, foUowed. 

In Error to the United States Court in the Indian Territory. 
Keversed. 

W. S. Wolfenberger, for plaintiflfs in error. 

S. M. Porter, Thomas Marcum, S. S. Fears, and John Watkins, 
for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and TELVY- 
EE, District Judge. 

CALDWELL, Circuit Judge. This is an action of forcible entry 
and detainer, brought in the United States court for tlie Indian 
Territory on the 2(1 day of June, 1891, by Leander Pore, a citizen 
of the United States, against Morgue Erwin and Jasper Exendine, 
members and citizens of the Cherokee Nation, to recover the posses- 
sion of 130 acres of land situated in tlie Cherokee Nation, and |2,000 
damages for the alleged wrongful détention of the sanae. The de- 
fendants, among other défenses, pleaded that on the Ist day of 
March, 1891, the défendant Jasper Exendine commenced an action 
of ejectment in the district court of the Cooweescoowee district in 
the Cherokee Nation, in accordance with the laws of said nation, 
against the plaintifl in this action, to recover the possession of the 
premises hère in controversy; that a summons was duly issued by 
the clerk of said court in said action, and personally served on the 
défendant therein. And the answer further allèges, in terms: 

"That the plalntifC appeared before said clerk on the day on whlch said 
cause was set for trial. In person and by attorney, and that said cause was 
trled upon Its merits, plalntifC and défendant therein introduclng thelr testi- 
mony to sustain the Issues on thelr part; that plaintifl: filed an answer to 
the complaint of the said plalntifC in said cause, and that on the day of the 
said action between Jasper Exendine, who was plalntifC therein, and Lt-ander 
ï'ore, défendant therein, and on a final hearlng of that cause, judgment was 
rendered in favor of this défendant for the possession of the premises men- 
tioned in plalntiff's complaint, whlch said premises and possession thereof 
was the same as those for whlch the plaintiff hereln has brought this action, 
whlch said judgment was final and conoluslve. Défendants further say that 
a writ of ejectment was forthwlth Issued on said judgment, and was put Into 
the hands of the sherlff of the Cooweescoowee district to be executed, and 
was executed by the sherifC of said Cooweescoowee district, a certified copy 
of whlch aforesald proceedlngs and judgment, and the law vmder whicli, aie 
annexed hereto and made a part of this answer. Défendants further say 
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that the trespass complalned of In plaintlff's complaint Y/as done in the ex- 
ecuting of the aforesaid writ, and said sheriffi did not use more force than 
was necessary to remove plaintlfC and Jiis family and goods from the premises 
described in sucli writ" 

To this answer the plaintiff demurred, setting down as spécial 
cause of demurrer: 

"ïtiat défendants' answer présents no défense to plaintifC's cause of action, 
in so far as it sets up ttie action of ttie clerlî of tlie district court of Coo- 
weescoowee district as authority for tlie wrongs and trespasses cliarged 
agalnst défendants In plaintiff's complaint, because said clerk had no jurls- 
diction of tlie subject-matter of the said proceedings before him, as set up 
in said answer, nor of the person of plaintiff, nor could the act of plaintif? 
confer jurisdictlon on said clerk." 

The court sustained this demurrer, and there was final judgment 
for the plaintiff, and the défendants sued out this writ of error. 

We hâve considered the grounds of the motion to "dismisa the ap- 
peal," and do not think them well talœn. 

In the case of Melilin v. Ice, 56 Ped. Rep. 12, (decided at the prés- 
ent term,) we had occasion to consider very fuUy the questions 
raised by the demurrer to the answer in this case. Under the ruling 
in that case, the facts set up in the answer in this case, and con- 
f essed by the demurrer, constitute a complète bar to this action. 

The judgment of the court below is reversed, and the cause re- 
manded, with directions to grant a new trial and overrule the de- 
murrer to the answer. 



WALSH V. COLCLOUGH. 
(Circuit Court of Appeals, Seventh Circuit. February 17, 1893.) 

No. 74. 

1. Revibw oit Appbal — Varianciî — Waiver of Objection. 

A gênerai objection to évidence is not sufflcient to raise on appeal the 
question of variance between pleading and proof. 

2. Statdïb of Frauds — Exbchted Agrebment— Landi,ord and Tknant. 

When, In pursuance of a voidable paroi agreement, a landlord has 
erected a building for bis tenant, and the latter has taken possession and 
occui>iod the building, he cannot, when sued for past-due rcnt accrued 
under such agreement, defeat the action upon the ground that the agi-ee- 
ment was not in writing, slnce the statute of frauds does not apply to 
executed agreements. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action by Henry Colclough against Frances A. Walsh for rent. 
Plaintiff obtained judgment. Défendant brings error. Aflûrmed. 

Statement by BAKER, District Judge: 

This is an action at law, brought by the défendant in error against the 
plaintitr in error to recover rent upon certain lands, and the building 
erected thereon, siluated in the city of Milwaukee, Wis. The pleadings con- 
sist of the complaint, answer, and reply. The complaint allèges that on the 
7th day of May, 1889, the parties entered Into a written contract, a copy of 
whlch is made a part of the complaint. This contract is a lease of a parcel 
of gromid, 100 feet front by 100 foet deep, for a torm of 10 years, at an 
annual rent^il of 9 per cent, iipon the value of the laud at $100 per front 
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toot. There were no biùldinga on tlie grounci, and the défendant In errer 
agreed to erect a building lliereon for the use of the plaintifE in errer, who 
promised to pay a rental upon the eost of the building and grounds at the 
rate of 9 per cent, per annum. The portions of the agreement material to 
this appeal are as foUows: 

"And as part of the considération of this agreement the party of the lirst 
part does heroby promise, undertaiie, and agrée to at once commence the 
érection of a factory building upou said premises, and to complète the same 
with ail possible dispatch, according to the plans and spécifications beinj? 
prcpared by Jam.os Doublas, an architeot of the city of Milwaukee, for the 
use of the said party of tho second part in bis business. ♦ • * The build- 
ing to be erected by the party of the first part sball net exceed in cost the 
sum of twenty-five thousand dollars. (,$25,000,) not including plumbing, gas, 
and ste,ani beat, and finishing ofî of offices. * * * The value of said build- 
ings upon whlch said 9 per cent, is to be paid is to be flxed at tlie actual cost 
tbereof, and when so detormined, a supplemcntal writing is to be entered Into 
between the parties hereto, stating sucb value as agreed upon. ♦ * • 
And the party of the second part niay at any time require of the party of 
the first part to construct additions or additional buildings upon either of 
said one hundred foet, or said additional ground that may be taken as 
aforesaid, said addition or building to be erected in a substantial manner, 
as roquired by th(> party of the second part. The rent therefor shall be at 
9 per cent, upon the cost of such additional structures, and payable at the 
time when the other rent is provided for." 

The complaint, so far as material to tlie questions in controversy, allèges 
tliat "at the time of making and entering into said agreement, and in coo- 
teniplation tlierc^of, plans and spécifications were being prcpared by on(> 
James Douglas, an architect of Milwaukee, Wisconsin, for tlie érection -if 
a thrce-story and basemeiit factory building, which are tlie same plans and 
spécifications mentioned in said agreement; that in such plans and spécifica- 
tions provision was made for an ell upon the north end of said building, but 
at the time said agreement was made and entered into it was not detor- 
mined by the parties whetlier such ell should he presently constructed, or 
whether the construction tliereof should be deferred until some time in the 
future; that according to such original iilans and spécifications prepared by 
said Douglas, and mentioned in such agreement, tlie cost of said factory 
building would not exceed $20,000, and tlie cost of said ell would not bave 
exceeded $5,000; tliat upon the exécution of such agreement, and pursuant 
to the provisions tbereof, and at tlie spécial instance and request of said 
défendant, the plaintifC at once commenced to erect upon the land described 
in the contract a three-story and basement building, and let contracts, and 
prepared to construct and complète such bmlding in accordance with such 
plans and specifloations; that thereafter the défendant applied to the plaintlff, 
and requested and insisted that the ell should be presently erected, and that 
the same should be built adjoining on the soutli end instead of the nortli 
end tliereof, as originally contemplated; tliat the plaintifC objected to suclv 
change of plan for the reyson that the character of the soil on the south 
end was such that no proper foundiition for such ell could be prepared with- 
out a large additional expenditure of money beyond what it would cost to 
erect Siiid ell on the north end, and because any change would neccssitate 
the desti-uction of a portion of the wall of the main building already con- 
structed; that plaintifC notified défendant that such change would very sub- 
stantially increaso the cost of such building, and would, therefore, under the 
contract, impose upon liim a much heavier rental; that défendant insisted 
upon the construction of said ell, and agreed to pay the increased rental 
necessitated thereby; that thereupon plaintifC consented to construct such ell 
on the south end of the building, and did so construct the same prior to the 
Ist day of October, 1889; that the défendant further requested the plaintlff 
to vary, add to, and change the plans and spécifications in many other re- 
spects." The complaint spécifies in détail the additions and changes re- 
quested by the défendant; that the plaintifC objected on account of the in- 
creased cost, but the défendant insisted on the additions and changes, and 
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agroed to pay the încreased rental occasioned therehy; that the plaIntifC 
erected said building according to the plans aod speciflcations, with the ad- 
ditions, changes, and modiflca tiens agreed upon; that the total oost of the 
building was $40,755.53, including plumbing, gas, and steam heat, and that 
the défendant entered into possession of the building on December 1, 18S9, 
and used and occupied the same under the contract of lease, well knowing 
the cost of said building; that there is now due and owing from the de 
fendant to plaintiff the sum of $3,892.72, being the rent of such building 
and land from December 1, 1889, to May 1, 1891. 

The bill of exceptions docs net set out the évidence. So much of the bill 
as is material to the questions hère involved is as foUows: "The plaintif!: 
gave proof tending to show that after said contract was executed, and while 
the said plans were being prepared, divers changes and additions were made 
at tlie request of the défendant in and to said building over and above what 
was agreed upon by the parties in the folio wing partlculars: The addition 
of a fourth story to the building; the construction of llving rooms and stable 
instead of an engine house," etc. "Tliat after the contract was executed, and 
plans and speciflcations prepared, further changes were made at the request 
of the défendant in the construction of said building from that provided in 
the plans by the changing of the ell upon tlie south side, as provided in the 
plans, into a four-story building, as sliown vipon Iho additional plans produced 
in évidence, whicb were made to show such changes." 

The défendant objected to the réception of tlie évidence tending to show 
(lie change betwten tlie exécution of the contract and tlie eompletion of tlie 
plans. Tlie olijection was ovorrviled, and the défendant excepted. 

Turner & Timlin, for plaintiff in errer. 

Quarles, Hoyt, Spence & Quarles, for défendant in error. 

Before GRESHAM and WOODS, Circuit Judges, and BAKEE, 
District Judge. 

BAKER, District Judge, (after stating the facts.) This action 
was brouglit by landlord against tenant to recover rent for certain 
demised premises, and the buUding erected thereon. Nunierous 
errors hâve been assigned by the plaintiff in error, but only two 
are insisted on by counsel in argument. Thèse arise upon the rul- 
ings of the court in the admission of évidence. It is claimed that 
the court erred in admitting évidence to show that, after the exécu- 
tion of the contract, the building then contemplated and mentioned 
therein was changed in various particulars, largely increasing 
the cost, by verbal agreement of the parties, at the request of 
the tenant, and upon his promise to pay additional rent upon 
such increased cost at the rate of 9 per centum per annum, as 
provided in the contract. It is insisted that this évidence was 
inadmissible — ^First, because at variance with the allégations of 
the complaint; and, second, because the verbal agreement to pay 
the additional rental based on the increased cost is void under 
the statute of frauds. Under the Wisconsin Code, which furnishes 
the rule of décision in this case, no variance between the allégations 
and the proofs is deemed material unless it actually misleads the 
adverse party to his préjudice. Eailroad Co. v. Shoyer, 7 Wis. 
3G5; Knowlton v. Bowron, Id. 500; Herrick v. Graves, 16 Wis. 
1.57; Harpev v. City of Milwaukee, 30 Wis. 365. A oareful ex- 
amination of the complaint and the évidence exhibited in the bill 
of exceptions satisfles us that there is no material variance be- 
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tween the allégations and the proofs. Besicles, th.e bill of excep- 
tions does not show that this ground of objection was distinctly 
made in tlie court below. The objection that the évidence tends 
to prove a différent cause of action or défense from that alleged 
in the pleadings must be made speciflcally. It must be such as to 
direct the attention of the court to the précise ground of inad- 
missibility, so that, if the objection had been made, the defect 
might hâve been remedied by amendment. Bowman v. Van Kuren, 
29 Wis. 209. The objection disclosed by the record, being gênerai, 
was for this reason rightly overruled. 

It is fiirther insisted that the verbal agreement to pay the ad- 
ditional rent based on the increased cost of the building is void, 
under the statute of frauds, (Eev. St. Wis. § 2304.) The theory 
on which the case was tried by the court, and iipon which its flnd- 
ings are based, is that, as to the building described in the contract, 
the défendant in error was limited to the amount flxed by the 
contract, and he could only charge rent therefor based on the limit 
of $20,000, although the building actually cost about $3,000 in ex- 
cess of that amount. What the court did allow was the additional 
rent based on the cost of the additions to the building described 
in the contract, such additions having been made after the exécu- 
tion of the contract, and pursuant to the verbal agreement of the 
parties. The défendant in error performed the written contract, 
and also the verbal agreement thereafter made, by the érection 
of a building as provided in the written contract, with such ad-i 
ditions and changes as had been verbally agreed upon by the par- 
ties. When the building had been completed to the satisfaction 
of the plaintiff in error, he accepted possession of the demised 
premises and the building erected thereon, and used and enjoyed 
the same from December 1, 1889, to May 1, 1891. He now con- 
tends, when sued for the rent, that the landlord cannot recover 
the rent upon the increased cost of the building, caused by the 
additions and changes made at his request and upon his promise 
to pay the additional rent, although he has accepted and enjoyed 
the beneflt of such increased cost, because the additions and changes 
were made in pursuance of a verbal agreement. This contention 
has no foundation either in law or morals. When, iu pursuance 
of a voidable verbal agreement, a landlord has erected a building 
for a tenant, and at his request, who has taken possession of it, 
and used and enjoyed it, he cannot, when sued for rent past due, 
defeat the action upon the ground that the agreement was not 
in writing. The statute does not apply to such an executed verbal 
agreement. When the agreement, though required to be in writ- 
ing, has been executed, and nothing remains to be done except 
to pay the stipulated considération, the statute is no défense to 
an action brought to recover the money which the party is bound 
by the agreement to pay. Browne, Frauds, §§ 116, 117, and cases 
cited; Wetherbee v. Potter, 99 Mass. 354; Worden v. Sharp, 56 
m. 104; King v, Smith, 33 Vt. 22; 'Eemington v. Palmer, 62 N. 
Y. 31; Brandeis v. Neustadtl, 13 Wis. 142; Niland v. Murphy, 73 
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Wis. 326, 41 N. W. Eep. 335; Pireaux v. SimoB, 79 Wis. 39ii, 48 N. 
W. Eep. 674; Koplitz v. Gustavus, 48 Wi«. 48, 3 N. W. Eep. Y54; 
Wood, Frauds, 27, note 5. Tlie performance of the verbal agree- 
ment, while it remained executory, could not liave been enforeed 
by either party against the other; but it bas been mutually per- 
formed by the parties in every part, except only in the refusai of 
the tenant, after having enjoyed the demised preniises and building, 
to pay the stipulated rent therefor. This he cannot avoid by inter- 
posing the statute of frauds as a défense. 

We hâve concluded, though not required to do so, to examine 
and décide the questions argued by counsel as though thoy had 
been properly saved in the record. Only a gênerai objection to the 
admissibUity of the évidence was made at the trial. The grounds 
now advanced were not called to the attention of the court be- 
low by any objection directing its attention to them. The gênerai 
rule is that every objection to évidence must, in order to avail the 
party making it, specify the grounds on which it is made, and, 
if the évidence is received over a gênerai objection specifying no 
grounds, its réception cannot be alleged as error in this court, un- 
less it appears that the same was incompétent in the case for any 
purpose. State v. Norton, 4G Wis. 332, 1 N. W. Eep. 22, and cases 
there cited; Burton v. Driggs, 20 Wall. 125; Belk v. Meagher, 104 
TJ. S. 279. 

The judgment must be afifirmed, and it is so ordered. 



FARWELL V. STURGES. 
(Circuit Court of Appeals, Seventli Circuit. January 18, 1893.) 

No. 6T. 

REYIEW gît ApPBAI. — FiNDINGS OF FaCT. 

In actions at law, findinirs of fact by tlie court are not revlewable on 
appeal. Reed v. Stapp, 3 G. C. A. 244, 52 Fed. Rep. G41, foUowed. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Action by Bessie M. Sturges against John V. Farwell. Plain- 
tiff obtained judgment. Défendant brings error. Afflrmed. 

George F. Westover and James L. High, for plaintiff in error. 
Henry S. Monroe, for défendant in error. 

Before WOODS, Circuit Judge, and JENKINS and BAKEE, 
District Judges. 

PEE CUEL.'^M. In this case a jury was waived, and the court 
below made a spécial flnding of the facts. The iinding is in ail 
respects supported by évidence, though in some particulars the 
testimony is conflicting. Questions of fact only are urged upon 
our considération. It is well settled that ûndings of fact by the 
court, in cases at law, like the verdict of a jury, cannot be re- 
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vieTved on appeal or wrît of error. Reed v. Stapp, 3 0. 0. A. 
244, 52 Fed. Eep. 641, and cases cited. The judginent below is 
therefore afBrmed, with interest and costs, and witli 2 per cent, 
damages. 



SKINNBR V. FRANKLIN COUNTY. 
(Circuit Court of Appeals, Seventh Circuit May 17, 1893.) 
No. 93. 

1. Revibw on Appeal — Fikdinqs of Judge. 

Whore, in an action trled by tlie court without a Jury, no proposition of 
law is submitted to tlie court, no spécial flndlng is made or asked, and no 
exception is talien to any ruling of tlie court during the trial, no appeal 
■will lie from the judgment, since the flnding of a tilal court upon ques- 
tions of fact is not reviewable on appeal. 

3. Judgment — Rks Judicata — Parties. 

Upon suit brougbt against public officers toenjointtiepaymentof certain 
county bonds tlie bolders were described as unknown, and notice to them was 
given by publication. A decree was rendered, holding tliat some of the bonds 
were valld and some invalid. On appeal by bondholders who had appeared to 
the action the decree was afflnned, the suprême court holding that ail the 
bonds were invalid, but that, as no appeal had been taken by the county, 
the décision that some of the bonds were valid should not be disturbed. 
After tliis, a bondholder, who had not been a party to the suit, but who 
owned some of the bonds declared valid by the decree, petltloned the court 
to dissolve the temporary injunetlon as to Its bonds, and obtained an ex 
parte order of dissolution. Helâ, that such bondholder did not thereby be- 
come a party to the suit, or entitled to any beneflt under It. 

8. Same— Coupon Bonds. 

A judgment in favor of a bondliolder upon certain interest coupons Is 
not conclusive of the validity of other interest coupons on the same 
honds where such judgment is rendered upon no other évidence thaa the 
coupons tliemselves, no défense having been made to the suit 

Appeal from the Circuit Court of the United States for tlie 
Southern District of Illinois. 

Action by Elizabeth Skinner against the county of Franklin upon 
the interest coupons on certain county bonds. Défendant obtained 
judgment. Plaintiff appeals. Appeal dismissed- 

Gr. A. Sanders, for appellant. 
D. M. Browning, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge. The parties having waived a jury, the 
court below made a gênerai flnding for the défendant, and" gave 
judgment accordingly. After stating the évidence adduced, the 
bill of exceptions says: "Plaintiff excepted then and there to the 
conclusions of law announced by the court, and prayed an appeal. 
Judgment rendered September 30, 1892, to which action of the court 
plaintiff then and there excepted." No proposition of law was sub- 
mitted to the court, no spécial flnding upon any question of law or 
fact was made or asked, and no exception taken to any ruling or 
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action of tlie court during the trial. Save the gênerai finding and 
judgment, there is notMng to show tliat the court considered or 
what views it held upon the varions propositions embraced in the 
assignment of errors, and the assignment can be regarded as mean- 
ing no more than that the court erred in its finding and in giving 
judgment for the défendant. But that action of the court cannot 
be re^dewed hère. It is the settled law of this court, as well as of 
the suprême court of the United States, that it has no power to 
review the finding of a trial court upon questions of fact in a case 
at law. Such finding has the same effect as the verdict of a jury, 
and is not reviewable upon writ of error or appeal. Eev. St. §§ 
f>49, 700; Copelin v. Insurance Co., 9 Wall. 461, 4()7; Tlie Abbots- 
ford, 98 U. S. 440, 443; Zeckendorf v. Johnson, 123 U. S. 617, 8 Sup. 
et. Eep. 261; Eoberts v. Benjamin, 124 U. S. 71, 8 Sup. Ct. Eep. 393; 
Hathaway v. Bank, 134 U. S. 498, 10 Sup. Ct. Eep. G08. By this 
(•ourt: Eeed v. Stapp, 9 U. S. App. 34, 3 G. G. A. 244, 52 Fed. Eep. 
641; Farwell v. Sturges, 56 Fed. Eep. 782; Press v. Davis, 54 Fed. 
Eep. 267. If a case be submitted to the court for décision upon an 
agreed statement of facts, that statement, it has been held, may be 
"considered to be équivalent to a spécial verdict, and to présent ques- 
tions of law alone for the considération of the court;" and, that being 
so, the décision may, of course, be re\'iewed by an appellate court. 
Supervisors v. Kennicott, 103 U. S. 554, and cases cited. In the case 
!>f Paper Bag Co. v. Van Nortwick, 9 U. S. App. 25, 3 G. G. A. 274, 52 
Fed. Eep. 752, the circuit court had struck out and excluded the 
évidence adduced by the plaintiiî, and, an exception having been 
duly saved and error assigned upon the ruling, this court reviewcnl 
the évidence so far as necessary to détermine whether or not it 
showed a prima facie case in favor of the plaintifî, and, finding that 
it did, reversed the judgment, and ordered a new trial. But if, in- 
stead of rejecting, the circuit court had considered that évidence, 
and had entered a gênerai finding and judgment for the defend;int, 
this court could not hâve inquired whether or not the finding was 
justified by the évidence. 

But, while no question has been preserved in a way to require 
considération, we find upon examination of the record that the judg- 
ment is free from error. For a detailed stat(;ment of the facts, we 
refer to the opinion of the supr<>me court in German Sav. Bank v. 
Franklin Go., 128 U. S. 520, 9 Sup. Ct. Eep. 159. A brief statement 
is enough hère. On the 13th of November, 1877, Franklin county 
issued to the Belleville & Eldorado Eailroad Company bonds for 
$1,000 each to the amount of .$149,000, of wliich onehuudredpurport- 
(>d to bave been issued under the charter of the company, an act ap- 
proved February 22, 1861, and the remainder under an act of the 
législature passed in 1849. The county brought in the court below 
a bill to enjoin state and county olïïcers against le\^ing and col- 
lecting taxes for the payment of the bonds or the interest thereon, 
and obtained a temporary order. The holders of the bonds were 
described as unknown, and notice was given them by publication. 
Afterwards the German Savings Bank, owning bonds of both de- 
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scriptions, and others, who need not be named h.ere, were pennitted 
to become parties, and upon issues joined tbe case was submitted 
"on the bill, answers, replications, and cross bills, answers, and 
replications thereto and proofs," and a decree was rendered on July 
3, 1883, declaring the bonds issued nnder tbe act of 1849 invalid, 
and making the injunction in respect thereto perpétuai, "without 
préjudice, however, to the rights of holders who are not parties;" 
but declaring ralid the bonds issued under the act of 1861, and in 
respect to them decreeing "that the injunction issued in the cause 
be dissolved, and complainant's said bill dismissed, for want of 
equity." The German Savings Bank having appealed from the 
decree against it in respect to the bonds issued under the act of 
1849, the suprême court in the case cit«d aiBrmed the decree, show- 
ing in its opinion that, under the décisions of the suprême court of 
the State in Richeson v. People, 115 111. 450, 5 Z^T. E. Eep. 121, and 
Town of Eagle v. Kohn, 84 111. 292, the bonds of both descriptions 
were invalid, even in the hands of good-faith purchasers, there being 
in them no récital that the act of April 16, 1869, had been complied 
with, and there having been in fact no such compliance. But, the 
county not having appealed, that portion of the decree which de- 
clared valid the bonds issued under the act of 1861 remained in force, 
a binding adjudication between the parties. It was so held in 
Franklin Co. v. German Sav. Bank, 142 U. S. 99, 12 Sup. Ct. Rep. 
147. Seeking to obtain the benefit of that adjudication, though not 
a partj to the injunction procédure, and, as a holder of bonds which 
were declared valid, and in respect to which the injunction granted 
had been dissolved and the bill dismissed, being no more affected 
than if the suit had never been commenced, the appellant, on the 
14th of April, 1885, joined one Edsall in a pétition to the court that 
the injunction (already totally dissolved) be dissolved in respect to 
the bonds owned by them respectively, and on the same day, without 
notice to the county or appearance for it, procured the court to 
"decree that said injunction be dissolved" in respect to those bonds; 
and so it is insisted that appellant became a party to the original 
decree, and entitled to hold the county bound thereby as a final ad- 
judication of the validity of her bonds. It is needless to say that 
the position is untenable. 

The appellant also claims to bave recovered judgments against 
the county upon other coupons talcen from the same bonds as the 
coupons in suit; but, besides there being no proof of the rendition of 
such judgments, the record shows an admission of the appellant, 
"for the purpose of the trial, that, where judgments were recovered 
against Franldin county, the défendant, upon other coupons from 
some of thèse bonds, the state's attomey of the county was présent, 
but that no défense was made, and no évidence was offered by the 
county, and that the only évidence offered for the plaintilf in such 
suits was the coupons." In view of that admission tne county 
is not estopped by the judgments, if rendered, from making défense 
in this suit, which is brought upon coupons never before in issue. 
v.56F.no.lO— 50 
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Croiuwell t. Coiiiity of Sac, 94 U. S. 351 ; Ne&bit T. Independent Dist, 
144 U. S. 610, 12 Sup. et. Rep. 746. 

The appeal should be dismissed, at th.e cost of tbe appellant; and 
it is so ordered. 



UNITED STATES SUGAR REPINERY v. B. P. ALLIS CO. 
(Circuit Court of Appeala, Seventh Circuit. Mardi 14, 1893.) 

No. 65. 

1. Trial— Instructions— Best and Sbcondaky Evidence. 

In an action for tlie priée of macliines sold wltli a warranty, and erected 
by plaintifl upon defendant's premlses, the évidence sliowed tliat the 
machines had been tested ttiree times by plaintiff, and had since tlien re- 
mained in tlie possession of the purcliaser without being used. The dé- 
fense was tliat the machines did not fulflll the warranty, and the pur- 
chaser introduced évidence showing the resuit of such tests. Held ré- 
versible error to instruct tlie jury to the efCect that it had been in the 
power of tlie purchaser to put the machines to actual test, to see whether 
they would work; that actual test Is better proof than theory; that a 
party should produce better évidence, If he bas it In his power; and that 
how far he should be discredlted by reason of not producing such évi- 
dence is a matter for the jury,— since the distinction between best and 
secondary évidence has no application to such a case. 

2. SaMB— BUYER AND SBIjLKK. 

The rule of best and secondary évidence had no application to the case, 
for the purchaser supplied the only évidence in his possession, and he 
owed the seller no duty to make further test, but was entitled to reject 
the machines when tendered, and stand or faU upon the state of afCalrs 
then exlsting. 

In Error to the Circuit Court of the United States for the Northern 
District of Hlinois. 

Assumpsit by the K P. Allis Company against the United States 
Sugar Reflnery. Plainttlï obtained judgment. Défendant brings 
error. Eeversed. 

Walker & Eddy, for plaintiff in error. 

Greorge W. Brown and Edward F. Gorton, for défendant in error. 

Before GRESHAM, Circuit Judge, and BUNN and BAKER, Dis- 
trict Judges. 

BAKER, District Judge. This action was bronght by the de- 
fendant in error to recover the contract price of three driers, re- 
sembling, in fonn and construction, steam boilers. After the 
starchy substances hâve been extracted from corn, in the manufac- 
ture of glucose, the refuse parts are passed thjough steam driers, 
and thus dried, and made fit food for animais. The déclaration con- 
tained the common counts, and the gênerai issue was pleaded. In 
November, 1889, the défendant in error entered into a contract witli 
the plaintifE in error to construct, upon the premises of the latter, 
three driers, in accordance with attached drawings and spécifica- 
tions, for |9,500, guarantying the materials and workmanship to 
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be of the best, and satisfactory to the plaintiff in error. The de- 
fendant in error accordingly constructed, and placed in position, 
three driers, which proved unsatisfactory to tlie plaintiff in error; 
and in January, 1891, tbe parties entered into a second contracta 
whereby tlie défendant in error agreed to reconstruct and reset tlie 
driers, on a somewliat modifled plan, with. the same guaranty as 
in the flrst contract, and the contract price was raised to |10,000, 
to be paid when the work was coinpleted. The defandant in error 
undertook to remodel the driers, and in June, 1891, claimed that it 
had finished them, and, after niaking three tests, tendered them to 
the plaintiff in error as complète. ïhere was a sharp eonflict 
in the testimony before the jury as to the resuit of the tests. The 
plaintiff in error refused to pay the contract price, alleging as a 
reason that the driers were leaky, and otherwise def active; and 
they lemained on the latter's premises, unused, until the trial in 
the court below. Witnesses for the défendant in error testilied 
that while the driers leaked some in places, at the first and second 
tests, they showed no leaks at the conclusion of the third test; and 
witnesses for the plaintiff in error testiiied that at the flrst test 
the driers leaked, and that additioual leaks appeared at each of the 
subséquent tests. On this branch of the case the court instructed 
the jury as foUows: 

"Tlie plalntiffs, in order to be entitlod at ail to demand their money, must 
liave been able to sliow tliat the driers were not lealving, or were in shape 
not to leak. ïbey say— their wilnessos say— that they did attain that condi- 
tion,— did put the driers In that condition. Some of the witnesses on the part 
of the défendant say they did not,— particnlarly in respect to tlie middle one 
of the driers, or more, perhaps. This is a question of fact, for you. The de- 
fendant, of course, had a right to object to the woriv being stopped, or to a 
full acceptance of the driers, until they were put in tliat condition. ïlie 
argument is urged upon you, and it Is entitled to considération,— how much 
weiglit, is for you to consider,— that tlie défendants, by their subséquent con- 
duct, hâve shown that thèse driers were tight, else they would hâve put them 
to the test. That is a considération tiiat you hâve no right to disregard. It 
lias ail the time been In the power of the défendant to put thèse driers In 
actual test, to see whether they would work, or not, and actual test, of 
course, is botter proof than theory. It is one of tlie rul(>s of évidence, which 
raay be called to the attention of the Jury, in consideriug the weight of évi- 
dence, that a party should produce l)etter évidence, if he bas it in bis power. 
But how far it should be discreditod by reason of his not produclng that évi- 
dence Is always a matter dependlng upon circumstances, addressed to the 
Sound discrétion of the jury." 

The plaintiff in error duly excepted to this instruction, and assigns 
error upon it hère. 

The rule is elementary which requires the production of the best 
évidence of which the case, in ita nature, is susceptible. The rule 
does not demand the greatest amount of evidenôe which can be 
given on the litigated fact; but its design is to prevent the intro- 
duction of any, where, from the nature of the case, the law i^resuines, 
or the proof shows, that better évidence is in the possession, or under 
the control, of the party. The object of the rule which requires 
the best évidence of which, in its nature, the case is susceptible, 
is the prévention of fraud. Where the law raises ^ the presumption, 
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or where the proof shows, that thé party has in Ms possession, or 
under hig control, better évidence, it is fair to présume that the party 
withholds it from some sinister motive, and that, if produced, his 
design would be thwarted. The reason of the rule is to insure the 
pure administration of justice. This rule forbida the introduction 
of secondary évidence so long as the original and primary évidence 
can be had. The rule only excludes that évidence which indicates 
the existence of more original sources of information. That évi- 
dence which présupposes the existence of better in the possession 
or under the control of the party is usually designated by judges 
and law writers as secondary évidence. The distinction between 
original or primary and secondary évidence is one of law. The law 
excludes the secondary évidence until the loss or nonexistence of the 
primary évidence is shown. The rule relates to the quality, and not 
to the strength, of the évidence. The tenu "best évidence" is con- 
flned to cases where there exists, or is presumed to exist, i)rimary as 
well as secondary évidence. It means only that, if the best évidence 
in existence is not capable of production, the next best shall be ad- 
mitted. If admissible, the secondary évidence might be as cogent 
and influential with a court or jury as the original or primary évi- 
dence would hâve been. "But where there is no substitution of 
évidence, but only a sélection of weaker, instead of stronger, proofs, 
or an omission to supply ail the proofs capable of being produced, 
the raie is not infringed." 1 Greenl. Ev. § 82, and cases. "Some- 
times the rule has been misunderstood, as implying that the law 
requires, in every case, the most convincing or crédible évidence 
which could be produced, under the circumstances. But ail the 
authorities agrée that this is not its meaning." Best, Ev. (Chamb.) 
80. "It is the offering of évidence which, in the nature of things, 
présupposes the existence of better évidence, which is not offered, 
that is ground for cautionary mention by the court, and legitimate 
subject for the comments of counsel, and which aiîects the weight 
of that évidence offered." Id. (Chamb. note 1) 78; 1 Tayl. Ev. § 
363. 

It is obvious that the well-known rule of law to which the 
learned judge who tried the case called the attention of the jury 
had no just application to the case on trial. Its purpose is to 
require parties to deal franldy with court and jux'ies, to produce 
the best évidence in their possession or control at the time of the 
trial, and if it appears during the trial that the party has in his pos- 
session, or under his control, évidence which is better in quality 
than that which is produced, it is the duty of the court to direct 
the jury, in effect, to disregard the évidence produced, and to take 
into considération the attempted fraud. The record in this case 
shows that the plaintiff in error, at the time of the trial, did not 
hâve in its possession, or within its control, any better or other 
évidence than it produced. It had rejected the driers, when Ihey 
were tendered to it, on the ground that they did not answer the 
terms of the warranty. Thenceforward, the plaintiff in error re- 
fused to hâve anything to do with them, It neither meddled with 
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nor touched them, up to the time of the trial. It made no test, 
trial, or experiment with them after it had elected that it would not 
accept them. True, the driers were on the premises of the plain- 
tifE in error, but they were quite as miich in the control of the de- 
fendant in error as of the plaintiff in error. The rule stated by 
the court below could hâve been invoked against the défendant in 
error with the same propriety as against the plaintiff in error. 

It may be true, as the jury were told, that it had ail the time 
been in the power of the plaintiff in error to put thèse driers in 
actual test, to see whether they would work or not, and that actual 
test was better proof than theory. Eut under the state of the 
issues, and the évidence before the jury, it had ail the time been 
equally in the power of the def(mdant in error to put the driers in 
actual test, to see whether they would work or not. It, however, 
was not a question of power. If the plaintiff in error owed the 
duty to the défendant in error of making further tests after it had 
refused to accept the driers, then the breach of that duty was a 
proper raatter for comment by the court, and considération by the 
jury. The plaintiff in error, however, had not assumed this duty 
by virtue of any agreement obliging it to make such further tests. 
We know of no rule of law which imposes the duty upon either 
party to an executory contract for the sale of personal property 
coupled with a warranty, when the purchaser has refused to accept 
the property, as not answering the warranty, thereafter to make 
further tests, trials, or experiments to see whether the property 
complied with the warranty. When the purchaser elects not to 
accept the property, as faUing to comply with the warranty, he has 
the right to stand upon such élection. Thereafter, he owes no duty 
to the seller to make further tests or trials. He must stand or 
fall on the condition of things at the time he refused to accept the 
property. Subséquent tests, if made, would only be valuable as 
they might reflect light on the character and condition of the 
property at the time the purchaser rejected the property tendered. 
The évidence offered by the plaintiff in error was primary, and not 
secondarj-, in its character. If the actual tests suggested by the 
court had been made, the évidence of what occurred at the time the 
driers were tendered and rejected would still hâve been of the 
same quality, though not perhaps of the same strength, as the 
évidence of thèse actual tests. Both would bave been primary 
évidence, and it would hâve been error to reject either. The court 
has no right to single out one kind of primary évidence, and in- 
struct the jury to discrédit another kind of évidence, of the same 
qualitj^ The plaintiff in error produced the best évidence in its 
possession or within its control at the time of the trial, and the 
court erred in instructing the jury to discrédit it because it had 
failed to make actual tests with the driers after refusing to accept 
them. See Doty v. State, 7 Blackf. 427; Doan v. State, 26 Ind. 
495; Olem v. State, 42 Ind. 420. 

We bave carefuUy examined the other errors assigned and 
argued by counsel. We think the leamed trial court, as to each of 
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thèse alleged errors, announced the law fully and correctly. The 
questions involved in them, however, are not of suificient im- 
portance to justify extending this opinion. 

For the error above pointed ont the case must be reversed, at 
the costs of the défendant in error, and it is so ordered. 



GORDON et al. v. THIRD NAT. BANK OF CHATTANOOGA, 

(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 

No. 155. 

1. SUPBRSEDEAS BOND — SdKBTIES— JUDGMENT ON MoTIOÎf. 

Code Ala. § 3661, provides ttiat, on affirmation by the suprême court of 
a judgment of the court below, judgment shall be rendered against the 
obllgors for the amount of the affirmed judgment. Hclê, that in the ab- 
sence of anything to the oontrary in the statutes of the United States, 
and in vlew of Rev. St. U. S. § 914, conforming the mode of pi-oceedin^ 
in 'the fédéral courts as nearly as may be to that of the state court, 
summary judgment on motion may be entered against the sureties on a 
supersedeas bond on the affirmation of the judgment of the circuit court 
for a district of Alabama, and the filing of the mandate therein. 53 Fed. 
Rep. 471, affirmed. 

2. Same — Mandate— PoEM op Judgment. 

Where, on the coming down of a mandate showing the affirmance of 
the judgment, with interest from its date, and costs, the court enters u 
summary judgment against tlie sm-eties on the supersedeas bond, sucU 
judgment should be for tlie amount of the original judgment, with Interest 
and costs; .and It is erroneous to compute the interest to date, and theii 
enter judgment for the full amoimt. 

In Error to the Circuit Court of the United States for the North 
ern District of Alabama. 

Action by the Third National Bank of Cliattanooga against E. 
0. Gordon and others. Judgment for plaintiff was affirmed in 
the suprême court of the United States on writ of error, (12 Sup. 
Ct Eep. 657, 144 U. S. 97;) and, upon filing the mandate in the 
circuit court, plaintiff moved for summary judgment against de 
fendant and Milton Humes and C. C. Harris, sureties on the super 
sedeas bond. This motion was granted, (53 Fed. Eep. 471,) and, 
from the judgment so entered, the sureties bring error. Affirmed. 

Wm. Grant, K. C. Brickell, and J. H. Sheiïey, for plaintiffs in 
error. 

Wm. Eichardson and Geo. T. White, (White & Martin, on the 
brief,) for défendant in error. 

Before PAEDEE and McCOEROCK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circuit Judge. September 19, 1892, the défend- 
ant in error flled in the office of the clerk of the United States cir- 
cuit court for the northem district of Alabama its motion as 
f oUows : 

"Cornes the Third National Bank of Chattanooga, tlie plaintif!! in tlie above- 
entitled cause, and shows to this honorable court that E. C. Gordon, the de- 
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fondant, prayed and obtalned a writ of error from the judgment and proceed- 
ings had in this court toucUng said cause to ttie honorable suprême court 
ol' the United States, ail of whicli fuUy appears from the records of this coiurt:; 
that the défendant, tlie said E. 0. Gordon, together with C. C. Harris and 
Milton Humes, did on the 17th day of April, 18S8, exécute an appeal bond 
in manner and form as required by law in such cases, in the fuU and just 
snm of ten tliousand five hundred dollars, payable to the Third National 
Bank of Chattanooga, Tennessee, etc.; that said bond, together with the 
sureties thereto, was approved by Honorable Harry T. Toulmin, district 
judge. Said bond is refeiTed to and made a part of this application. Pe- 
titioner further shows unto yonr honor that said writ of error in the above- 
entitled cause has been duly considered, passed on, and in ail thlngs doter- 
mined and afflrmed by the honorable suprême court of the United States, 
as is shown by the mandate of said suprême coiu-t, which was filed in this 
court on the 6th day of June, 1802, and recorded in Minute Book I, page 
421, and is hère now presented to this honorable court as a part of tins ap- 
plication. Petitioner prays that in accordance with the judgment and man- 
date of the honorable suprême court of the United States, that this court 
order an exécution in manner and form as required by law to issue against 
the property, goods, and efïects of B. C. Gordon, C. C. Harris, and Milton 
Humes for the amount of said judgment, to wit, five thousand two hundred 
and eighty-six dollars and sixty-seven cents, with costs and interest from the 
date of rendition of said Judgment in this court, to wit, the 14th day of April, 
1888, together with ail the damages allowed on such judgments under the laws 
of the State of Alabama; and that notice of this application be given to E. C. 
Gordon, C. C. Harris, and Milton Humes to show cause. If any they hâve, 
why the prayer of this pétition shall not be granted." 

Service of this motion was duly made on ail the plaîntiffs in error, 
and October 12, 1892, demurrers were flled, as foUows: 

"Oomes the défendants, C. O. Harris and Milton Humes, by attomey, 
and demur to the notice and motion filed against thcm by the plaintifif, and 
for cause of demurrer assign (1) that this court is wiUiout jurisdiction to 
order the is-sue of an exécution against thèse defondimts, as prayed for in 
said motion or pétition; (2) that the said motion or pétition does not make 
a case of which this court can take cognizance; (3) that the statutes of the 
State of Alabama allowing damages on judgment afiirmed on writ of error 
or appeal are not applicable to judgments afflrmed by the suprême court of 
the United States. Wherefore défendants pray the judgment of this court 
whether they shall make further or other answer." 

October 31, 1892, thèse demnrrers were overrviled, and thereupon 
Milton Humes and C. 0. Harris, plaintiffs in error, proposed to 
interpose to said motion a plea of payment, in which they would 
allège that, since the rendition of the original judgment, payments 
on said judgment hâve been made to plaintifl to a large amount, 
exceeding one-half of said judgment. Plaintiiî denied that any 
such payment had been made, and the court thereupon refused 
to permit said plea of payment to be interposed, or to hear any 
évidence touching said payments. It clearly appears from the bill 
of exceptions and the statements of respective counsel on the oral 
argument in this court that no plea of payment was in fact sub- 
mitted, or even prepared, and that what actually occurred was a 
mère coUoquium in which counsel for said plaintiffs in error orally 
stated what they wished to plead, and counsel for the défendant 
in error orally said that no payment had been made, and the judge 
eaid the proposed plea and proof could not be entertained, and the 
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counsel for said plaintiffs in error announced that they excepted to 
the views expressed by tlie presiding judge, but submitted no plea 
nor offered any proof. Thereupon, on the record in the cause, in- 
cluding the supersedeas bond and the mandate of the suprême court, 
which was in the customary fonn, and without other évidence, the 
circuit court — 

"Ordered, adjudged, and decreed that the plaintiff, the Third National Bank 
of Chattanooga, recover of sald défendants, E. C. Gordon, principal, and C. 0. 
Harris and Milton Humes, sureties, the sum of seven thousand two hundred 
and four and 85/100 dollars, ($7,204.85,) being said judgment, and tlie in- 
terest thereon from date rendered to thls date, October 31, 1892, and tlie 
further amount of one hundred and twenty-seven dollars, (.Ç127.00,) the costs 
herein, belng in aU seven thousand three hundred and thirty-one 85/100 dol- 
lars, ($7,331.85,) for whlch exécution wUl issue." 

To reverse which judgment, this writ of error was sued out. The 
errors assigned are: 

"(1) The court erred in the Judgment rendered. (2) The court erred in 
overniling the first ground of défendants' demui'rers to said motion of plain- 
tiff. (3) The court erred in overruling the second grow)d of défendants' de- 
ratirrers to plaintlff's said motion. (4) The court erred in overruling tlie third 
groimd of défendants' demurrers to plamtjff's said motion. (5) The court 
erred in not allowlng défendants to file and interpose to said motion a plea 
alleging tliat, sinee the rendition of said original judgment, payments on said 
judgment hâve be(!n mado to a large amount ro plaintiiï, exceeding one-half 
of said judgment. (6) The court erred in not allowlng the défendants to 
ofl'er évidence showing that, since the rendition of the original Judgment In 
said cause, payments on said judgment had been niade to plaintiff to a large 
amount, exceeding one-half of said judgment. (7) The court erred in render- 
ing isaid jndgment against the défendants on notice and motion, without other 
process or pleadlngs." 

It will be more convenient, and probably as satisfactory, to treat 
thèse seven assignments as embraced in the first, and address what 
we deem it incumbent on us to say to the whole case raade by the 
record. The rule is universal that the aflirmance of the judgment 
in the appellate court fixes the liability of the sureties on a super- 
sedeas writ of error bond, as it shows conclusively that the prin- 
cipal obliger did not prosecute his appeal to effect. Nothing will 
discharge the sureties on such a bond but the reversai of the judg- 
ment or its satisfaction. It is therefore not insisted that the sure- 
ties' liability is not flxed by the afïirmance. The contention is 
as to the lawful method and correct practice to enforee that lia- 
bility in this case. In Babbitt v. Finn, 101 U. S. 7, from which, 
with very slight modification, the foregoing suggestions hâve been 
drawn, it is further said: 

"As betwecn the obligors and obligées, ail tlie obllgors are principal debtors, 
though, as between each other, they hâve the rigbts and remédies resulting 
from the relation of principal and surety. When 1hcy exécute the bond, they 
assume the obUgation that they wiU answer ail damages and costs if the jirin- 
cipal fails to prosecute his appeal to effect and nialie hls plea good, from 
which it foUows that if the Judgment is afiirmed by the appellate court, elther 
directly or by mandate sent down to the subordlnate <oiirt, tho sureties 
proprio vigore become llable to the same extent as the principal obligor." 
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In Blossom v. Railroad Ce, 1 Wall. 655, Judge Miller, in illus- 
trating the matter he was therein discussing, said: 

"Sureties, sigulng appeal bonds, stay bonds, dellvery bonds, and recelptors 
under wrlts of attachment, become quasi parties to the proceedings, and 
subject themselves to the jurisdiction of the court, so that summary judg- 
ments may be rendered on their bonds or recognizances." 

This language of the eminent judge, in the connection and with 
the purpose used, implies that the practice indicated is now gên- 
erai and well settled. Such was not the ancient course of the 
common law, for then, npon affirmance of the judgment, the 
obligée in the supersedeas bond might bring his action of debt on 
the bond, or proceed by scire facias, at his élection. In this con- 
nection it may be well to notice that the motion for judgment in 
this case has ail the necessary éléments of a scire facias; and prop- 
er notice thereof having been served on ail of the obligors in the 
bond, and they having ail appeared, and the sureties having inter- 
posed demurrers, not well taken, considering it as a scire facias, 
and having failed to plead or answer, the court could well proceed 
to enter judgment on the record alone, without other proof. 

Dismissing this view of the case, however, and considering it, 
as the parties and the circuit court appear to hâve treated it, as 
a proceeding authorized by the statute laws of Alabama and the 
practice of the United States circuit court for that state and of 
United States courts in gênerai, was the proceeding in accordance 
with law? The United States statutes and the suprême court rule 
alike require that sureties on a supersedeas bond shall bind them- 
selves to answer for ail damages and costs if their principal shall 
fail to prosecute his writ of error or appeal to effect. This is no 
new rescript, for so aforetime was the law. In neither of thèse 
can we flnd a "Thus it is written," from which it follows that if 
the judgment is affirmed by the appellate court, either directly 
or by a mandate sent down to the subordinate court, the sureties, 
proprio vigore, become liable to the same extent as the principal 
obliger, and become quasi parties to the proceedings, and subject 
themselves to the jurisdiction of the court, so that summary judg- 
ments may be rendered on their bonds. This language, then, of 
that most eminent court from which it is taken, must flnd its sup- 
port in that "use and wont" which has crystalized into a settled 
and gênerai practice, or in the statutes and practice of the courts 
of the varions states in which the United States subordinate courts 
are held. It is matter of public, political, and judicial history 
that, in the beginning of our dual System of govemment, much 
jealousy existed, and doubt was indulged and suggested as to the 
jurisdiction and powers of the national courts. The undisciplined 
ranks of the légal profession, and many trial judges in the first 
years of their service, laid painful stress on a popular proposition 
that the national courts — if they could sufifer themselves to refer 
to the United States as a nation — ^were ail courts of limited juris- 
diction, and must keep within the literal grant of their constitu- 
tion and ordination. The vétérans at the bar and on the bench, 
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and the higliest courts, took deeper soundings in tlie well of légal 
lore, and early and uniformly held, as occasion arose, tliat, wh.ere 
the state of tlie parties or the subject-matter bronght the case or 
question within the jurisdiction of the national courts, those tri- 
bunals were no more fettered by "Thus only is it written" than any 
courts of gênerai jurisdiction, but, like ail other courts, were clothed 
with the power and charged with the duty of giving sueh rational 
construction to state and national statutes, and such practical 
application of the rules of pleading, practice, and proceduro, as 
would meet the varying features and growing volume of questions 
springing out of advancing business and social life. In no System 
of civilization that has ever existed since the day of "man's first 
disobedience and his fall" could ail thèse cases be anticipa ted. 
The judiciary is constituted to meet them. In free countries it 
keeps itself in Une with organic principles, législative beacons, 
and précédents, ail of which it must construe. In this sensé, even 
the country of the most strictly limited constitution and govern- 
ment must hâve much of what is often disparagingly called "judge- 
made law;" for the judges are charged to déclare what the written 
law imports, and to iix and observe correct rules of practice, con- 
sistent with their construction of the written law, and to apply 
the sa me to cases as they arlse. 

In Alabama the statute, which has now been in force more than 
40 years, after providing, in cases for the recovery of money only, 
that, to secure a supersedeas on appeal, the appellant or some othor 
person shall give bond in double the amount of the judgment, con- 
ditioned to prosecute the appeal to eflect, and, if he fails therein, 
to satisfy such judgment as the suprême court may render in the 
premises, further provides: 

"If the suprême court affirma the judgment of the coirt below, It must 
reuder judgment against ail or any of the obligators In the bond for the 
amount of the judgment afflrmed, ten per cent, damages thereon, and the 
costs of the suprême court." 

No further action need be taken — ^possibly no further action can 
be taken — in that case in the state circuit court. There can be 
no question that, if this litigation had been in the state courts of 
Alabama, the défendant in error hère would hâve been entitled to 
its judgment against ail the obligors in the supersedeas bond on 
the affirmance of the judgment below, and would hâve had such 
judgment in the suprême court. ïhe statute of Alabama cannot 
by its own force control the practice of the suprême court or other 
courts of the United States, and it is not the practice of the suprême 
court of the United States, on aflfirmance of the judgment of a sub- 
ordinate court, to make the judgment of that court the judgment of 
the suprême court, to be directly executed as such. In lieu thereof, 
its mandate issues to the court a que commanding "that such 
exécution and proceedings be had in said cause as, according to right 
and justice and the laws of the United States, ought to be had, the 
said writ of error notwithstanding." 
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In substantîally similar conditions, on such a mandate, judg- 
ment is entered against stipulators — principal and sureties — in ad- 
miralty. Surely, according to riglit and justice, such judgment 
ouglit to be had, not merely for convenience, as has been suggested, 
but to award bare justice to tlie party whose right to exécution 
has been suspended by the sureties on the bond. Does any law of 
the United States forbid? H its express letter is wanting, do not 
ail the analogies of the law of the United States and the logic of the 
situation require that the défendant in error should hâve its judg- 
ment on the mandate and on the supersedeas bond against ail the 
obligors in the bond? The jealousy and doubt, and the tendency 
to limit by the letter the jurisdiction of the subordinate courts of the 
United States, and the hésitation or neglect of some of those courts 
to give a sound construction to conformity statutes theretofore 
passed, is plainly rebuked with marked emphasis in the conformity 
statutes passed in 1872, and now embodied in section 914 of the Be- 
vised Statutes, so often quoted hère and in the trial courts. It 
will be observed that this much-quoted section does not so much 
authorize the conformity it mentions as it requires it with earnest 
emphasis, "any rule of court to the contrary notwithstanding." The 
conformity is required to be, not as near as may be possible, or as 
near as may be practicable, but only as near as may be devolving 
upon the judge to be affected by it the duty of construing and 
deciding its sound application. 

We hâve examined with care the Alabama cases cited and relied 
on bj' the plaintiffs in error, but flnd nothing in them to support 
the contention of plaintiffs in error. Of course, the language 
quoted in the brief of counsel is found in the opinion of the court, 
but it has relation to a différent kind of supersedeas bond, taken 
under another section of the Alabama Code, materially différent 
from the section applicable to his case, and in référence to which 
the bond in this case was manifestly taken and approved by the 
distinguished judge of the southem district of Alabama, so long 
the judge of one of the state circuit courts of that state, and en- 
tirely familiar with her laws. We do not hâve ready access hère 
to the statutes and reports of ail the states, but, as far as we are 
able to ascertain, there is provision made in ail the states for render- 
ing summary judgment against ail the obligors in supersedeas 
bonds when the judgment superseded is afiEirmed ; and we do not flnd 
in reason, or in authorities of text writers or of adjudged cases, 
or in the statute law of Alabama or of the United States, ground 
for refusing the défendant in error an order for exécution in its 
favor against ail of the plaintiffs in error for the amount of |5,286.67, 
and costs in the circuit court, with interest from the date of the 
original judgment until paid, at the same rate per annum that 
similar judgments bear in the courts of the state of Alabama, and 
the costs of the suprême court, with like interest thereon from the 
date of the judgment of aifirmance until paid. 

The order of the circuit court from which this writ of error is 
taken added in the interest from the date of the original judgment 
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to tlie date of the order for exécution, and gave judgment and 
ordered exécution for this new sum. In that respect said order 
of the circuit court goes beyond the mandate of the suprême court 
and the correct practice in such cases, and is to that extent erro- 
neous. In that respect, and to that extent only, said order must be 
reversed, with directions to the circuit court to order exécution 
in the manner and to the extent aboTe indicated. Appended to 
this opinion is a list of some of the authorities we hâve examined 
and considered in connection with this case, and which are referred 
to as supporting or illustrating the views we hâve expressed and the 
conclusion we hâve reached. 

It is therefore ordered that the judgment of the circuit court be 
afQrmed, except as to the compounding of the interest, and that the 
circuit court order exécution against the parties in accordance with 
the directions in the foregotng opinion, and that défendant in error 
pay the costs of this court hefein. 

Babbitt v. Flnn, 101 U. S. 7; Blossom v. Kailroad Co., 1 Wall. 655; Tidd, Pr. 
ce. 43, 44; Rev. St. U. S. §§ 716, 914, 1000; Sup. Ct. Rule 29, 3 Sup. Ot. Rep. 
xvi.; Code Ala. 1886, §§ 3623, SG61; Railroad Oo. v. Horst, 93 U. S. 201; Nudd 
V. Burrows, 91 U. S. 426; Beall v. New Mexico, 16 Wall. 535; Smith v. Gaines, 
93 U. S. 341; Gwln v. Breedlove, 2 How. 29; Amis v. Smith, 16 Pet. 303; 
Crawford v. Kirksey, 55 Ala. 291; Hughes v. Hatchett, Id. 546. 



WITTICH V. ALLISON et al. 

(Circuit Court ot Appeals, Flfth Circuit June 13, 1893.) 

No. 134. 

AccouirT Statbd— Plbading and Phoop— Variance. 

IJndei- the rules conforming the practice of the fédéral drcult courta 
in Florida, lu actions at law, to the state laws and practice, the défend- 
ant In an action on an account stated may show, under the plea of "never 
was indebted," that the accounts are Incorrect. 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

At Law. Action by Eobert AUison, A. S. Couslaud, and Eobert 
Hamilton, late copartners under the style of Allison, Cousland & 
Hamilton, subjects of the queen of Great Britain, against W. L. 
Wittich, a citizen of Florida. Judgment for plaintiffs, and défend- 
ant brings error. Eeversed. 

W. A. Blount, (Blount & Blount, on the brief,) for plaintifl in error. 
Richard L. Campbell, for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circuit Judge. On 27th July, 1889, the défend- 
ants in error, who were plaintiffs in the circuit court, brought 
suit against the plaintiff in error, who was défendant in lîie circuit 
court. After the filing of tlieir déclaration, and adding a fourth 
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count thereto, they withdrew the otLer counts. The fourth count 
was upon a stated account, the part'iculars of whicli are an account 
dated 31st December, 1886, showing a balance of £6,198. 2s. 6d. One 
plea to tbe fourth count allèges "that the stated account is not a 
true and correct statement, but contains charges which should 
not hâve been made, and omits crédits which should hâve been given 
défendant, which charges and crédits are set forth in Exhibits A 
and B, hereto attached, and made a part hereof." Another plea, 
which applies to the fourth count, allèges that plaintiflEs failed and 
neglected to sell within a reasonable time certain cargoes, although 
the same could hâve been sold, and then sold the same at a much 
less price than could hâve been obtained, had they been sold in a 
reasonable time, and that during the delay charges and expenses 
accumulated, "the particulars of which loss are set forth in Exhibit 
A, hereto attached." The 15 items embraced in Exhibit A are 
therein thus generalized: "Amount lost by détérioration of cargoes 
and accumulation of expenses, and costs by delay in selling cargoes, 
and loss by selling at less than the market rate." The items in 
Exhibit B are thereby thus generalized: "Différence in interest 
between what they agreed to charge, and what they did charge, 
on 50 cargoes, cost, freight, and Insurance." 

Thèse pleas were met by replications which aUege that the ac- 
count which is the subject of the fourth count was received by de- 
fendant on 5th of February, 1887, and that défendant made no objec- 
tion to it until after the institution of this suit; that the balance 
with which that account begins is the resuit of a séries of accounts 
current rendered annually, beginning with one dated 31st December, 
1882, and that ail those accounts were received by défendant with- 
out objection until after the institution of this suit; that the pro- 
ceeds of the sales of each of the cargoes mentioned in the schedules 
attached to the pleas were stated in those several accounts cur- 
rent excepting the cargoes of the Macedon, Nimrod, Lydia, and 
Gladstone; and that the accounts of the sales of thèse cargoes 
(which do not enter into the account stated, sued upon) were re- 
ceived by défendant — the latest, in the spring of 1888— -without ob- 
jection, until the flling of his plea, — and offers to débit and crédit 
the account sued upon with the balances presented by the said 
several accounts of sales. Furthermore, it is alleged that the rate 
of interest, 5 per cent., is plainly stated in each of said accounts; 
and ail the accounts are made parts of the replications. Demurrers 
to the replications were overruled, and thereupon the défendant 
flled the plea of "never was indebted." The plaintiits submîtted 
to the jury ail the accounts current and accounts of sales above 
mentioned, accompanied by defendant's answers to interrogatories, 
to which the accounts were attached, showing that he received 
said accounts by mail, and that his letter book shows no acknowl- 
edgment of same, and he has no recollection of such acknowledg- 
ment The bill of exceptions shows that: 

"ïhe plaintiffs having rested their case, the défendant thereupon, to main- 
tain the issues on his part to be malntalned, produced and catised to be swcrn 
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the défendant as a witness in his own behalf, and thereupon the défendant, by 
his attorney, offered to prove by the said witness that the account attached 
to the fourth count of the déclaration was erroueous aud incorrect, in tliat 
the balance ^¥ith which It begins is the balance ot an account of plaintifCs 
against défendant, which contained incorrect, erroneous, and excessive charges 
against the défendant, and failed to give crédits to the défendant for suibs 
for which he was justly and legally entltled to crédit. To the giving of which 
testimony the plaintiffs, by their attorney, objected; and the said Judge did 
then and there dellver liis opinion, and sustain the said objection, and rcfused 
to admit the said witness to so testify. And the défendant further ofCered 
to prove by the said witness that the accounts attached to the fourth count 
of the déclaration were Incorrect and erroneous because they contained in 
themselves incorrect, erroneous, and excessive charges against the défendant, 
and failed to give crédits to the défendant for sums for wlilch he was justiy 
and legally entltled to crédit. To the giving of which testimony the plaintiffs, 
by tlieir attorney, objected, and the said judge did then and there deliver his 
opinion, and sustain the said objection, and refused to admit the said witness 
to so tesiOfy. And the défendant further offered to prove by the said witness 
That the accoimts introduoed in évidence by the plaintiffs to défendant for 
the cargoes of the Macedon, Nimrod, Lydla, and Gladstone were incorrect and 
erroneous, In that they, and each of them, contained incorrect, erroneous, 
and excessive charges against the défendant, and failed to give crédits to the 
défendant for sums for which he was justly and legally entitled to crédit. To 
the giving of which testimony the plaintiffs, by their attorney, objected, and 
the said judge did then and there deliver his opinion, and sustain the said 
objection, and refused to admit the said witness to so testify. And the de- 
fendant further offered to prove that the said accounts mentioned above 
were erroneous and incorrect in that they, and the accounts of which they were 
continuations, contained incorrect, erroneous, and excessive charges against 
the défendant in respect to tlie following cargoes alleged to be accounted for 
in them and said précèdent accounts, to wlt, the cargoes of the Pegassus, 
Abbotsford, Macedon, Red Cross, Maxwell, British Princess, Louisa Fletcher, 
Mary Stewart, Nimrod, Varonlca, Gladstone, Vlrcinia, Kate Cann, Lydia, and 
Jane Law, and failed to give crédits to défendant for sums for which he was 
justly and legally entitled to crédit In respect to said cargoes. To the giving 
of which testimony the plnlntiffs, by their attorney, objected, and the said 
judge did then and there deliver his opinion, and sustain the said objection, 
and refused to admit the said witness to so testify. To which opinions and 
décisions of the said judge the said défendant, by his said attorney, did then 
and there except." 

Under direction of the court there was a verdict for the plaintiffs, 
on which judgment was rendered against the défendant for |36,- 
003.25 and costs, to reverse which the défendant has brought the 
case hère on writ of error. 

Of the errors assigned, we will only notice the flrst three, and 
treat thèse as one, to the elîect that the circuit court erred in ex- 
cluding the testimony offered by the défendant below, plaintiff in 
error. In our opinion, this assignment of error is well taken, and 
the judgment of the circuit court must be reversed on account of the 
error in excluding said testimony. The rnles of practice for the 
government of tlie circuit courts in common-law actions, in force in 
Florida, prescribe: 

"The plca of 'never was indebted' shall be applicable to the déclarations 
embraced In fornis from one to twelve inclusive, as preserlbed In section 75 
of chatJter 100(1 of the T^aws of Florida, and to those of a lilce nature, em- 
bracing generally causes of action which constitute tlie fouudation for an 
action of debt on simple contracts, except bills of exchange and promissory 
notes. To such causes of action the plea of nonassumpsit shall be inadmis- 
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aJble, and the plea of 'never was Indebted' wlll operate as a déniai of those 
matters of fact from whlch the llabiUty of the défendant arlses." Bules of 
Practice, etc., page 21. 

One of the forma referred to in the rule just quoted is thus ex- 
pressed in the statute: 

(6) "Account stated. Money found to be due from the défendant to the 
plaintlft on accounts stated between them." McClel, Dlg. Fia. p. 818. 

In Thomas v. Hawkes, 8 Mees. & W. 140, it was said, the barons 
ail concurring: 

"It cannot be contended that from the mère statement of an account a 
debt alises. The averment of the déclaration is not merely that an account 
was stated, but that the défendants were indebted upon it. How can the 
défendants eonfess and avoid this allégation? They must confess the being 
indebted. Then, how could they avoid It? They were entitled, therefore, 
under the gênerai issue, to show that the account dld not show them to be 
indebted, because it was not correct." 

This case is quoted with approval in Wilson v. Wilson, 14 C. B. 
625, and seems to be in line with Smith v. Winter, 12 C. B. 487; 
and we hâve not been referred to any case, or been able to flnd any, 
where the doctrine of the cases just cited has been questioned. 

There is nothing in rule 66, relied on by défendants in error, to 
qualify the application of this doctrine in the trial of common-law 
actions in Florida. It requires that, in every species of action 
on contract, ail matters in confession and avoidance shall be spe- 
cially pleaded. This matter is not in confession and avoidance. 
The allégation of the déclaration is that on a day and year named 
"the défendant was indebted to the plaintifïs in tlie sum of 
£6,198 2s. Cd. sterling, equal to $29,751, for money found to be due 
from the défendant to the plaintiffs on an account stated between 
them." As Baron Alderson said in the case of Thomas t. Hawkes, 
supra, how can the défendant confess and avoid the allégation that 
he is indebted on thèse accounts stated? He is entitled, therefore, 
under the plea of "never was indebted," to show that the accounts do 
not show him to be indebted, because they are not correct. The 
burden is put on the défendant to show this; the account stated 
having made a prima facie case, and sMfted the burden of proof. 
But the défendant must be permitted to show that it is not correct, 
if he can; and in Florida, as we construe her laws and rules of 
practice, he may do this under the plea of "never was indebted." 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial in conformity with this opinion. 



TEXAS & p. R. CO. V. BRYANT. 

(Circuit Court of Appeals, Fiftli Circuit June 27, 1893.) 

No. 122. 

1. KAii,noAD COMPANIES— Négligence — Accident at Ckossing— Sufficiency 
op WnisTi.B — Texas Statute. 

The Texas law (2 Sayles' Civil St. art. 4232) provides that a whistle 
shall be blown by approaching locomotives at a distance of at least 80 
rods from any place where a public road crosses the railway. Held, 
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that the sounding ol the whistle at a greater distance than 80 rods, but 
within such distance that a person at tlie crossing, possessed of ordinarlly 
good hearing, could bave beard It, was a suflleient compUance witb the 
statute. 

8. BAME— CONTKIBUTORT NEGLKiEXCE. 

Plaintiff was traveling In a two-borse wagon, at a slow pace, towards 
a railway crossing, having bis cap pulled down over bis ears, and bis 
overcoat coUar tumed up abont them, to protect them from the cold. 
A bedge and bouses were between him and tbat part of tbe traclî on 
wbieb a locomotive was approaching, and, at about 40 rods from the 
crossing, anotber locomotive, witb steam escaping, stood on tbe traek. 
Tbe Texas law (2 Sayles' Civil St. art. 4232) requlres tbe locomotive 
wbistle to be sounded at a distance of at least 80 rods from a grade 
crossing. Held erroneous to charge that the sounding of the wbistle at 
a distance of more than 80 rods, so that a man of ordinarlly good hearing, 
circumstanced as plalatlfl was, would not bave beard It, was not a com- 
pUance witb the law. The charge should bave been that the sounding of 
tbe whistle at a distnnce of at least 80 rods, and withln such distance that 
a traveler of ordinarlly good hearing, on the highway approaching tbe 
crossing, could well bave heard it, would meet tbe requlrements of the law, 
whether plaintifC actually beard It or not. 

In Errer to the Circuit Court of the United States for the East- 
em District of Texas. 

At Law. Action by C. E. Bryant against the Texas & Pacifie 
Eailroad Company for négligence causing the injury of plaintiff. 
Judgment for plaintiff. Défendant brings error. Eeversed. 

T. J. Freeman, (P. B. Muse and P. C. Dillard, on the brief,) for 
plaintiff in error. 

James G. Dudley, (C. Edmundson and Silas Hare, Jr., on the 
brief,) for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMCK, Circuit Judge. The défendant in error sued to re- 
cover damages for personal injuries received by coming in con- 
tact with a moving train on the railroad track of the plaintiff 
in error. The only négligence attempted to be proved against the 
plaintiff in error was the failure of plaintifl's servants to give the 
required signais of the train's approach to the crossing of the 
public road on which défendant in error was traveling. This public 
road crossed the plaintiff's track 222 yards from a way station 
on plaintiff's road, where its trains stop, this crossing being be- 
tween said station and the moving train. The required signal is 
thus defined in the statute in force where this injury oecurred: 

"A bell of at least tbirty pounds weight, or a steam whistle, shall be 
placed on each locomotive engine and the whistle shall be blown, or the beU 
rung, at the distance of at least eighty rods from tbe place where the rail- 
road shall cross any public road or street, and that such beU shall be kept 
ringing until it shall bave crossed such public road or stopped, and each 
locomotive engine approaching a place where two Unes of railway cross each 
other, shall, before reaching sald railroad crossing, be brougbt to a full stop; 
and any engineer havlng charge of such engine, and neglecting to comply 
with any of the provisions of this act, shall be fined in any sum not lésa 
than flve nor more than one hundred dollars for such ncglect, and the cor- 
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poratton operating mich railroad shall be llable for ail damages ■wWcli shall 
be sustalned by any pereon by reason of such neglect" 2 Sayles' Civil St. 
Tex. art. 4232. 

The train was a regular train, running on time, and expected 
to arrive at the h.our it did arrive at the station near which the 
collision occurred. There is no proof that it was running at an 
unTisual or unlawful rate of speed. There is conclusive proof that 
it had signaled its approach to the station and the public road 
and Street crossings near the station by one blast of a steam 
whistle, which was heard by many people in the dépôt and in the 
town, 700 feet further away than the point where the collision oc- 
curred. No question is made as to the sufficiency of the steam 
whistle, and on the trial the question as to the railroad company's 
négligence was reduced down to the inquiry whether the signal 
was given at a point too remote from the crossing. The défend- 
ant in error did not hear the signal at ail; did not see the train 
until just before it struck him. It is not contended that the point 
where the signal was sounded was so near the crossing that the 
défendant in error could not hâve kept ont of the way, or got out 
of the way, if he had heard it; there being no question as to the 
fact that the required steam whistle was blown to signal the ap- 
proach of the train to the station, and immediately adjacent 
crossings, and that it was so blown at a point not so near the cross- 
ing that the party injured could not hâve availed of it, if he had 
heard it, and that it was so blown that many other persons, further 
away, heard it. The only ground on which the charge of négli- 
gence of th*^ company's servants could be claimed, in this state 
of the proof, was that it was blown at a point so distant from the 
crossing that a person whose sensa of hearing was ordinarily good, 
traveling in a wagon in the customary way, and exercising the 
care and caution that a man of ordinary prudence would exercise 
in approaching that railroad track at that point, might well hâve 
not heard it. There was proof tending to show that only one 
whistle was blown, and that it was one long blast of the whistle, 
customary to be given for stopping at way stations, and that this 
was given not further than 141 rods, or 2,334 feet, from the sta- 
tion, and not further than 101 rods, or 1,668 feet, from the crossing 
where the injury was received. In this state of the case and of the 
proof, the circuit court charged the jury: 

"The défendant could glve signal of its approach by either ringing the bell 
or blowing the whistle. The object of said whistle was to give a traveler 
on the highway notice of the approach of the engine. If the défendant saw 
fit to use the wliistle as a signal, then such whistle must be sounded at a 
distance of, approximately, eighty rods from the crossing, and witliln such 
distance from It as to be heard by a man of ordinarily good hearing, travel- 
ing upon the highway as persons ordinarily travel, and if this was done the 
requireœeuts of the law would hâve been met, though plaintlff may not 
hâve heard it." 

And refused to charge, as requested by plaintifif in error: 
"It was the duty of defendant's employés operating the engine which cama 
In contact with plalntiff's wagon to glve signal of its approach by elther ring- 
ing the bell or blowing the wListle. H they use the latter signal, It waa 
v.56F.no.lO— 51 
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thelr duty to sovmd the whistle at a distance at least elghty rods from the 
Crossing. If they did soimd the wliistle at at least this distance, and witliin 
sucti distance tliat it could well liave been lieard by a man of ordinariiy good 
liearing at tlie crossing, tliis would be a fullillment of its duty, and in tins 
event you will flnd for défendant. The law does net reqiiire that the whistle 
be sounded at exactly eighty rods. The object of the whistle is to protect 
a traveler on the highway, approaching the crossing, and if the whistle is 
sounded at a point of more than eigiity rods from the crossing, but at such 
distance beyond that it could well hâve been heard at said crossing by a man 
of ordinariiy good hearing, thia would be a compliance wlth the law." 

There was proof tending to show that the weather was cold, 
and that the défendant in error, a man 65 years old, had the collar 
o£ his overcoat turned up about his ears, and his cap puUed down 
over his ears, to protect them from the cold ; that he was traveling 
in a two-horse wagon, at a slow pace, with a hedge and houses 
between him and that part of the track on which the train 
was approaching; that at the station, with its head towards the 
highway he was on, stood an engine, with steam up and escaping. 
In this state of the proof the circuit court charged the jury: 

'Tf you believe from the évidence that the whistle was not blown at a 
distance of eighty rods beyond the crossing, but was blown at a distance 
greater than tliis, and a man of ordinariiy good hearing, circumstanced as 
plaintifC was, would not hâve lieard it, thcn flnd for the plaintiff, unless 
you believe from the évidence that he was guilty of contributory négligence." 

And ref used the plaintiff in error's recpiest to charge : 
"If the whistle blew at a distance of at least eighty rods before reaching 
tlie crossing, and within such distance from it that a traveler of ordinariiy 
good hearing, on the highway approaching tho crossing, could well hâve 
heard it, this would meet the requirements of the law, and It matters not 
that the plaintiff actually might not bave heard it." 

It is shown that the défendant in error received severe injuries, 
and it is conceded that, if the plaintiff in error is liable, the damages 
found by the jury are not excessive. The principles and rules ap- 
plicable to the trial of such cases hâve been stated and discussed 
in so many reported cases that they are generally well understood, 
and concurred in, by the members of the légal profession, at the bar 
and on the bench, — so well understood and assented to that the 
citation of authority is now, in most cases, unnecessary. The in- 
stitution, conduct, and fréquent resuit of this kind of litigation has 
been such that many appellate courts and trial courts must hâve 
recognized the force with which it impresses on trial courts the duty 
of applying the law sharply in instructions to the jury, and while 
refraining carefuUy, as they must, from invading the province of the 
jury, to so charge the law that intelligent laymen on the jury canuot 
well err in applying it to the évidence, not only to avoid misleading 
the jury, but to guard them against going wrong by reason of their 
want of knowledge of the principles and mies applicable to the 
particular proof in the case on trial. The most correct statement 
of gênerai principles and ordinary rules, applicable, in a gênerai 
way, to the whole proof in a case on trial, is often not sufficient. 
It nearly always happens that many points necessary to be proved 
in a case either never were disputed, or are lifted out of real issue 
by the proof. As to the questions of law, parties well advised do 
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not often materially differ on most of thèse in a case. The at- 
torneys and the trial judge understand this, and understand it so 
■well that the trial judge may flnd it difflcult to realize that the most 
intelligent uninstructed jury may hâve their viow of the real issues 
greatly obscured by thèse matters of law and fact about which, 
at the close of the évidence, there is really no dispute. Therefore, 
it is the duty of the trial courts to bring thèse real issues clearly 
to the attention of the jury; and especially in those personal injury 
cases, where the liability rests, often, not on any issue as to the 
fact or estent of the injury, but on the proof of négligence on the 
part of the party sued, care should be taken to bring to a focus, on 
the real issue in the case, the light of iastructioiis applicable to ail 
the material évidence on that issue. In the case we are consider- 
îng, if there was any évidence shoveing, or tending to show, négli- 
gence on the part of the plaintiff in error, it seems to us that it was 
due the plaintiff in error that the trial judge should hâve charged 
the jury substantially as requested in the two requests quoted 
above, and that the charges he did give did not sufiiciently embody 
the requested charges. The danger against which the plaintiff 
in error wished to guard, and against which it was entitled to be 
guarded, was that the jury might conclude that, although near 
enough to be actually heard by m any people further off than the 
défendant in error, yet, as the défendant in error did not hear it, 
and the whistle was actually blown at a distance considerably more 
than 80 rods from the crossing, such sounding of the whistle was not 
a compliance with the statutory rule, and the failure to comply 
was such négligence as made the company liable. The charge 
given not only does not sutïiciently guard this point, but goes beyond 
the statute, in instructing that "such whistle must be sounded at a 
distance of, approximately, eighty rods from the crossing." If there 
had been any contention or question that the whistle was not sound- 
ed soon enough, or while the train was yet far enough away to give 
the traveler time to provide for his safety, the charge given would 
hâve been favorable to the plaintiff in error, and it could not, in that 
case, hâve complained. Such, however, was not the contention, 
and the charge given puts a more severe rule on the company than 
the statute or the reason of the case requires. The same or a 
kindred objection attaches to the giving of the other charge quoted, 
and the refusai of the requested charge. This charge of the court 
put on the company possibly at least a severer rule than the statute 
and reason imposes. One of the cireumstances of the plaintiff below 
was that he had his overcoat collar turned up about his ears, and 
his cap pulled down over them. It is matter of common knowledge 
that such protection of the ears against the mid-winter air on the 
highways in the plains of north Texas does not aid the ear in 
catching even the sound of the whistle of a locomotive engine. In 
giving the charges and refusing the request specified, we consider 
the circuit court erred, to the injury of the plaintiff in error; aud 
therefore the judgment of the circuit court is reversed, and the cause 
is remanded for a new trial. 
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CLEVBLAND. G., 0. & ST. L. RY. CO. v. BROWN. 
(Circuit Court of Appeals, Seventh Circuit February 18, 1893.) 

No. 72. 

1. Master aîtd Servant — Fellow Servant — Foreman of Gang, 

The foreman of a gang of 20 raiiroad laborers, wlio Iiires and discharges 
the men under lùna, keeps thelr time, and directs and contrôla thelr move- 
ments, Is not their fellow-servant 

2. Sajie— Négligence of Master — EvroENCE. 

A gang of seven or eight raiiroad latwrers was put to work tearing down 
a lieavy stied, 60 to 70 f eet long, by sawing It asunder in the middle, cutting 
oSf the supporting posts. and then pushing it over In a direction agîunst the 
•wind. The only tools fumlshed for the work were four axes, one saw, 
one crowbar, oue pinchbar, hammers, a maul, and two pièces of unsound 
plank, picked up for the occasion. The shed fell in the wrong direction, 
and injured one of the latKvrers. Held, that the évidence justifled a ver- 
dict findlng the Company guilty of négligence. 

8. SAMH — CONTRIBUTORY NEGLIGENCE — EVIDENCE. 

The laborer who was injured had been on the roof of the shed sawing 
the roof, and, when he finished the sawing, he was directed by the fore- 
man to come down and chop one of the posts. After he had stnick a 
few blows, the shed fell and caught hlm. He did not know that while 
he was on the roof the other men had eut the other posts. Held, that the 
Jury were justified in finding that he was not guilty of contributory négli- 
gence. 

4. Measurb of Damages for Personal Injuries. 

Seventy-flvft hundred dollars is not excessive damages for injurlng a 
raiiroad laborer so that he becomes paralytle. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

Action on the case brought by Millard P. Brown against the 
Cleveland, Cincinnati, Chicago & St. Louis Railway Company for 
Personal injuries. Plaintiff obtained judgment. Défendant brings 
error. Affinned. 

John M. Lansden, for plaintiff in error. 
Boyer & Butler, for défendant in error. 

Before GKESHAM and WOODS, Circuit Judges, and BUÎWT, 
District Judge. 

BIHSTN, District Judge. This is an action for damages sustained 
by the défendant in error on account of an injury to his person re- 
ceived while in the employ of the plaintiiî in error, caused by the 
falling of a shed, which he, together with several other employés 
of the raiiroad company, was engaged in taking down. The usual 
questions regarding the négligence of the company and contrib- 
utory négligence on the part of the person sustaining the injury 
are the ones that were in issue in the court below, and the ones 
which hâve been presented for review by this court. Thèse, with 
one exception, are questions of fact, and we think were fairly 
submitted to, and determined by, the jury. There was a verdict 
in favor of the plaintiff below for $7,500, which we think the court 
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properly refused to set aside. The évidence shows that when the 
accident happened, on November 18, 1889, the raHroad Company 
had in its employ one Patrick Scullen, as boss or foreman of a 
gang of some 20 men, employed in varions work for the company, 
such as driving piles and building trestle work, laying ties, building 
and tearing down sheds, etc. Scullen hired and discharged the 
men under him, kept their time, and directed and controlled ail 
their movements. Brown, the plaintiff below, was one of this 
gang of men, known, as lie says, as the "bridge gang," and had 
been so from about the 15th of October of that year. They had, 
immediately preceding the time of this accident, been engaged in 
the construction of trestle work ;md a shed af Oairo. On Xovem- 
ber 18th, Scullen set to work, with seven or eight men under him, 
to take down a shed at North Cairo, standing between two tracks, 
which the company had used for the transfer of freight from one 
track to another, but which it did not need, and some of the plank 
and other material of which it wanted to use elsewhere. 

It was an open shed, about 120 feet in length, supported by 8x10 
oak posts, running through the center, and extending from 
the roof down through and below the floor or platform, where 
they were framed into sleepers or timbers lying crosswise upon 
the ground. The floor was about i feet above the ground, and 
constructed of thick oak plank, resting ujwn joists supported by 
stilts or piling. The posts running through the center and sup- 
porting the entire weight of the structure were about 15 feet apart, 
extending along the center Une of the roof and platform. Along 
and on the tops of thèse posts extended 4x6 pine plates or timbers, 
constituting a center plate, and near the topa of the posts, and 
fastened to them, were caps or crcss-arm pièces 12 feet long, 
and on the ends of thèse were fastened smaller plates, and on the 
center and side plates rafters were laid and fastened 2 feet apart, 
and on this frame work rested the roof, sloping both ways from 
the center, made of 7-8 inch cypress boards, covered with tar paper 
and a coating of gravel, making the roof in ail about 1^ inches in 
thickness. The shed was wholly open both at the sides and ends, 
and rested with its entire weight upon the posts extending through 
the center. 

It appears from the évidence that ScuUen's plan was to take 
down the north portion, or about 60 to 70 feet in length of this 
shed, by sawing the roof in two, cuttîng some of the braces, and 
chopping with axes the supporting posts above the platform, and 
then, at the proper moment, by means of shores, to push the build- 
ing over to one side. To this end, as soon as the men were on 
the ground, he set them at work to accomplish this purpose. Some 
were directed to chop the posts, some to saw the braces, and still 
others to saw the roof in two. The plaintiff, Brown, was at once 
directed by Scullen to go upon the roof, and to saw it in two, which 
he did. After a little time, Charles Mahon was sent up to assist 
him. Brown says he did ail the sawing with a crosscut saw un- 
til the roof was sawed in two; that he used an iron crow or pinch- 
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bar to tear thé paper and gravel np, so that he could saw the roof. 
He testifles — and there is notMng to contradict his statement — 
that he had never seen the shed before; that he was wholly new 
to that business, having been a fanner previously, and sometimes 
working on a steamboat; that he knew nothing of what Scullen's 
plan was for taking down the shed, but simply obeyed Scullen's 
orders, as did the other men; and there is similar testimony by 
the other witnesses; that he (Brown) was the flrst to go on the 
roof, and the last to corne down; that, when he had finished the 
sawing, he came down, and found Scullen and the other men out- 
eide the shed ; that when he was on the roof he could hear nothing 
and see nothing of what had been done or what was going on be- 
low; that when he came down, and got within 10 feet of where 
Scullen and Charley Mahon were standing, Scullen told Mahon 
to eut the post; that, upon Mahon replying that "he was no good 
with an axe," Scullen told him (Brown) to "get the axe, and eut 
a little more on this side;" that he then took the axe, and struck 
a few blows, when the shed fell and caught him; that, while he 
was doing the chopping, Scullen was near by, outside on the rail- 
road track, east of the shed, where he and the other men had a 
plank which they were using as a shore or brace, having one end 
against the railroad track and the other against the shed; that 
the post which he chopped had been eut before on both sides; and 
that he gave it three or four blows, when the shed fell, but does 
not think he eut it off, but thinks that it broke off. 

It is in évidence that the post which the plaintifl chopped came 
down when the shed fell, and broke through the plank platform, 
and that Brown was caught and doubled up with his breast on his 
knees for some time before the men were able to get him out, and 
that he was badly injured, and became paralytic. 

One point counsel for plaintiff in error make is that the damages 
are excessive, but this contention was not pressed on the hearing, 
and the court is of opinion that there is little support or countenance 
for it in the évidence. 

There is not much conflict in the testimony, and no dispute abont 
the leading facts. The only machinery, tools, or appliances fur- 
nished by the company, or used by Scullen in taking down the build- 
ing, was a crosscut saw, four axes, one crow, one pinchbar, hammers, 
a maul, and two pièces of old plank, picked up in the vicinity for 
the occasion, and which the évidence tends to show were unsound 
and partially rotten. 

The contention of the plaintiff in error is that there was no négli- 
gence shown on the part of the company; that, allowing Scullen 
to hâve been guilty of négligence, his négligence, he being a fellow 
workman with Brown, is not chargeable to the company ; and that 
the négligence of Brown contributed to produce the injury. The 
court is of the opinion that no branch or portion of this contention 
can be sustained as a matter of law; and the court cannot review 
the case upon the facts, exoept to see that the verdict is not unsup- 
ported by the testimony. 
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The jury were clearly justifled in finding that Patrick Scullen 
was guilty of négligence in trying to take down the shed in the 
manner adopted, without other and better implements and appli- 
ances for sucli a work; and we think the circuit judge properly ruled 
that, under the facts as they appeared from the testimony, Scullen, 
as foreman for the purpose of that work, stood in the place of the 
Company, and was not merely a fellow servant with Brown. That 
is according to the law in Illinois, as settled by the highest court 
in that state in several adjudged cases. See Eailroad Oo. v. 
3fay, 108 ni. 298; Eailwav Co. v. Hawk, 121 111. 263, 12 N. E. Rep. 
253; Coal Co. v. Wombacher, 134 111. 57, 24 N. E. Rep. C27. And 
the doctrine of thèse cases is substantially that of the United States 
suprême court in Railway CJo. v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 
184, wMch we think controls this case. This is in accordance aiso 
with the rule adopted in the United States circuit court and circuit 
courts of apiKîal, and the weight of authority generally in this coun- 
try. Woods v. Lindvall, 1 C. C. A. 37, 48 Fed. Rep. 02; Borgman v. 
Railway Co., 41 Fed. Rep. 607. If, then, Scullen stood for the com- 
pany, it follows that the company is responsible for his négligence, 
if the accident was caused by it, unless the négligence of Brown 
contributed. The jury were justifled by the évidence in finding, 
as they must hâve found, that Scullen, in planning to take down th(> 
shed in the manner indicated, with the meager tools and limited 
appliances employed, 'vvas guilty of n<!gligence in exposing the men 
under him to sueh unnecessary hazard. 

Perhaps some labor and expense could be saved by taking the shed 
down by sawing the roof, and sawing and cbopping the braces and 
posts, and pushing the shed over, provided suitable care had been 
taken in supplying machinery and appliances for the purpose and 
in the exécution of the work. But hère was a heavy and unwieldy 
structure, 60 to 70 feet in length, and the plan was to eut away the 
support, and, at the projïer moment of weakening, to push the build- 
ing over; and the only means used for the purpose were thèse few 
tools and the two pièces of plank for shores. No doubt, the jury 
believed there should hâve been, if not more men, at least more and 
better timbers to be used as temporary support for the roof through 
the center, so that, when the posts were eut, there would be some- 
thing to prevent the building from f alling, as it did f ail, while they 
were trying to push it over, and some others to use for shores at 
différent points on the side. The évidence shows also that the wind 
was blowing at the time in a direction opposite to the one in which 
the shed was to be pushed over, which no doubt complicated the 
situation, and rendered care and caution ail the more necessary. 
The entire scheme and tlie direction for its exécution were those of 
Scullen. The évidence shows that neither Brown nor the other men 
knew anything about them, except as the work proceeded, or had 
anythiug to do but to obey Scullen's orders. The roof might hâve 
been sawed asunder on a diagonal instead of straight line, in such 
way as to prevent its falling or being blown over in the wrong di- 
rection; and other obvions précautions might and should hâve been 
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employed by ScuUen to guard against tlie accident wMch. happened, 
and wMch he ought to hâve apprehended. 

The question of contributory négligence was properly submitted 
to the jury, and we hâve no povver or wish to disturb the finding. 
ludeed, we thinli it fairly supported by the évidence. Brown had 
done the worlt assigned to him. While sawing tlie roof he had no 
opportunity of Icnowing what had been done below; at least, he 
so testifles, and there is no évidence to the contrary. He did not 
know what braces or posts had been chopped, and had no reason to 
suppose that his cutting one of the several posts, as directed by 
ScuUen, would cause the structure to fall. ScuUen should hâve 
known of that danger, and provided against it. He was in a safe 
place himself, but he sent Brown to a point of great danger, in cir- 
< umstances where a skillful and prudent nian would hâve done other- 
wise. He says he told Brown to eut the post a little, and Brown 
says he eut it a little ; just how much does not appear, or whether he 
eut it ofl. He testifles that he does not recollect about seeing the 
post corne in two, for three or four inches were holding; that he 
struck three or four blows, and the shed caxight him; that he does 
not know whether the post broke ofl: or not, but that he knows he 
never chopped it in two, for there was too much wood for the three 
or four blows he gave it to eut it in two, — too much timber left. 
N'or does it appear with any certainty liow much the other posts 
had been eut. Witness Charles Mahon, who came from the roof 
before Brown, says they were ail chopped, more or less; that some 
had been chopped in halves, others about two-thirds, as near as he 
could remember. He also says the wind was blowing in the opposite 
direction, and they did not hâve men enougli there to use the j)lank, 
as he says could be very easily seen, as the biggest part of the shed 
fell on the opposite side of what it was intended to fall. How it was 
expected, without rope or windlass or other means than those pro- 
\-ided, and with flve or six 8x10 dry oak ixists but partJy eut, i:o push, 
the shed over in safety, it is difflcult to perceive. Scullen stood but 
a few feet from Brown when he was doing the ctittiug, witîiout giv- 
ing any orders to stop. He was presumably directing and control- 
ling the cutting from first to last, and the jury were clearly justified 
in finding that everything done by Brown was done under Scullen's 
authority and direction, in ignorance of the danger wldch Scullen 
ought to hâve recognized. 

The judgment of the circuit court is aûirmed, with costs. 



LOUISVILLE & N. R. CO v. STBWART. 

(Circuit Court of Appeals, Seventli Circuit. May 2, 1893.) 

No. 7. 

Dbolabations as Evidrnce— Krs Gestab. 

In an action against a railrond company for injuries alleged to hâve 
been caused by tlic! détective condition of a locomotive engine, déclara- 
tions as to the condition of the engine by engineers in charge of it, made 
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at yarious times from six hours to flve months before the accident, aro in- 
admissilble in évidence against the compauy, not being part of the res 
gestae. 

In Error to the Circuit Court of tke United States for the Southern 
District of Illinois. 

Action on the case by James H. Stewart against the Louisville & 
îfash ville Kailroad Company to recover damages for personal in- 
juries. Plaintiff obtained judgment Défendant brings error. 
Eeversed. 

J. M. Hamill, for plaintiff in error. 
George B. Léonard, for défendant in error. 

Before GEESHAM, Circuit Judge, and BLODGETT and JEN- 
KINS, District Judges. 

JENKINS, District Judge. The accident to the défendant in 
error, for which damages are hère sought to be recovered, occurred 
while he was a brakeman in the service of the plaintiff in (îrror, 
and either in the attempt to get upon a moving engine or in being 
thrown from the engine while standing upon the steps, the engine 
being in motion. It is charged that this resulted from the négli- 
gent and sudden starting of the engine, which was out of repair, 
and, by reason of the eteam valves lealîing steam, could not be 
properly controlled in starting or reversing her motion, and by 
running the engine violently backward over broken and détective 
rails. The négligence charged is threefold: First, operating a de- 
fective engine; second, négligence in the opération of the engine; 
third, a defective roadbed. At the trial the évidence was directed 
chiefly to the condition of the engine. Substantially ail the testi- 
mony on the part of the défendant in error going to that fact coii- 
sisted in déclarations, admitted under objections, of several engi- 
neers having charge of the engine at différent times. Thèse décla- 
rations were made at varions periods from six hours to five months 
prior to the accident. We are of opinion that this testimony was 
improper, and should hâve been excluded. The déclarations were 
no part of the res gestae. They do not relate to anything occurring 
at the time of the accident and in connection therewith, but to al- 
leged defects in the engine, and were made long before the accident. 
None of thèse engineers stood in the place of the railway company for 
the purpose of admitting its négligence. They had no authority 
to bind the company, except by such acts as were within the scope of 
the delegated authority, and in regard to a transaction then pending 
et dum fervet opus. Packet Co. v. Clough, 20 Wall. 540; Railroad 
Co. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. Rep. 118; Insurance Co. v. 
Smith, 124 U. S. 405, 424, 8 Sup. Ct. Rep. 534. 

The déclaration of the engineer to the plaintiff upon the morn- 
ing of the accident, and some six hours prior thereto, to the effect 
that the engine would soon go to the shop for repairs, was also im- 
properly admitted. His duty involved the management and opei.i- 
tion of the engine; not its repair. It was not within the scope of 



810 FEDERAL KEPOKTEK, VOl. 58. 

lus agency to glre assurance to the défendant in error of the repair 
of the engine, so as to warrant the latter to continue in a serv- 
ice dangerous by reason of a détective engine, for such a perîod 
after the promise as it would be reasonable to allow for its perform- 
ance. 

The admission of the engineer's déclaration to the défendant 
in error of the promise of the master mechanic to repair the engine 
was also erroneous upon the ground first stated. 

Serions objections to the charge of the court to the jury were 
urged at the hearing. As, however, there must resuit a new trial, 
which may présent the case in a différent aspect, we do not deem 
it needful at this time to express an opinion upon the charge. 

The judgment is reversed, and the cause remanded, with direc- 
tions to award a new triaL 



WHAT CUBER COAL CO. T. JOHNSON. 

(Circuit Court of Appeala, Hlghtli Circuit Juna 26, 18D3.) 

No. 220. 

L Masteb and Servant — Fellow Servants— Mine Fohbman and Laborer. 
A "foreman" in a coal mine, whose duty It Is to direct 10 or 12 men 
what work to do, and to prop the roofs of rooms wlth tlmber; to Inspect 
them, and to see If they are safe; and to drlll holes in the face of the 
rooms, charge them with powder, and lire them,— but who Is subject to 
the orders of the plt boss and the superintendent, is the fellow servant 
of a laborer under his direction, who is Injured In perform.<uice of his duty 
of shoveling and removing coal and dlrt, and assisting the foreman in his 
work. Railroad Co. v. Baugh, 13 Sup. Ct. Rep. 914, followed. 

Z. Trial — Erroneous Instructions — Province op Jury. 

When the trial court submits to the jury the question whether one who 
Is In law a fellow servimt of plalntlff, and whose négligence caused plaln- 
tiff'a Injury, is a vice principal, and the jury flnds generally for plain- 
tifif, the judgment shotild be reversed on wrlt of error, although the ver- 
dict might hâve been justlfled on other grounds if the Instruction had not 
been given. 

8. Objections to Instructions — Sufficienct. 

AVhere a trial judge, In a part of his charge, erroneously submita to the 
Jury the question whether defendant's négligent agent Is a vice principal, 
or a fellow servant with plaintiff, an exception is sufflclent which Is 
taken to tliat paragraph of the charge treating most extensively of this 
subject, "because said instruction does not properly state the rule whereby 
It Is to be determined whether an employé la a coemploye or fellow serv- 
ant, said Instruction golng much further, as to the liabllity of an employer 
for acts of coempioyes, than the law justifies," in connection with a 
further exception,— that, at the time of tiie alleged Injury, plaintifC was 
a coemploye with the man whose négligence caused the injury. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

At Law. Action by Charles A. Johnson against the What Cheer 
Coal Company for négligence resulting in plaintiff's injury. Judg- 
ment was given for plainttff. Défendant brings error. Reversed. 
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James C. Davis, (C. H. Mackey, on the brief,) for plaîntiff in error. 
John W. Arctander, (Craig, McCrary & Craig, on the brief,) for 
défendant in error. 

Before CALDWELL and SA2SIB0RN, Circuit Judges, and THAY- 
ER, District Judge. 

SANBORN, Circuit Judge. On October 19, 1889, Charles A, 
Johnson, the défendant in error, — hereafter called the plaintilï, 
— was injured by the fall of a portion of the roof of a room in a 
mine of the What Cheer Coal Company, the plaintiff in error. At 
the time of his injury he was an employé of the coal company, 
and was engaged with one Ford, another employé of the company, 
in preparing a place to set a drilling machine that was used to 
bore holes in the face of the room in which he was working. In 
order to set this machine, it was necessary to make a hole in the 
floor of the room for the foot of the machine, and another in the 
roof of the room for the head of the machine, which it was neces- 
sary to fasten there with à pin and screw. Ford directed the 
plaintif? to dig the hole in the floor, and, while he was proceeding 
to do 80, struck the top of the room with a pick to make the nec- 
essary hole there, and this blow was followed by the fall upon 
the plaintiff of a solid mass of earth and stones, that caused his in- 
jury. The plaintiff was about 20 years old. Ford had the author- 
ity from the pit boss to direct 10 or 12 men, one of whom was the 
plaintiff, (who were engaged in this and an adjoining room,) where 
to work, and what to do. It was also his duty to prop the roofs 
of the rooms with timber; to sound and inspect them so that they 
would be safe; to drill the holes in the face of the rooms, charge 
them with powder, and flre them, at the proper times, to knock 
down the coaJ. It was the duty of the plaintiff and his companions 
in those rooms to shovel and remove the coal and dirt, and to assist 
Ford in any of the work in which he was engaged, as he directed. 
Ford's title was "foreman," but he had no authority to hire or dis- 
charge men for the défendant. There were 75 or 80 men at work 
in the shaft which communicated with this room. John Bousted 
was the pit boss, and the immédiate superior of Ford. He had 
authority from the superintendent to direct the work of the 75 
men in this shaft, and spent ail his working hours in the mine, 
examining the varions rooms to see that they were safe, and di- 
recting the course of the work. One Trescott was the superin- 
tendent of the mine and Bousted's immédiate superior. He hired 
and discharged the men, and performed the usual duties of a super- 
intendent. The plaintiff charged that bis injury resulted from the 
négligence of the défendant. There was a verdict and judgment 
for the plaintiff, and this writ of error was sued out to reverse it. 

The court charged the jury that if Ford was the vice principal, 
and his négligence caused the injury, the plaintiff was entitled to 
recover, unless the plaintiff's négligence contributed to his injury; 
that whether Ford was such vice principal or not was a question for 
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them to détermine from tlie evideiice; that if tlie power of control, 
management, and direction, as to the men engaged in tlie work 
in the rooms under Ms charge, had been conferred upon Ford, and 
the duty of obédience to Mm exacted from the plaiutiff and the 
other eight or nine men there employed, he was the vice principal 
of the défendant, whether he had a thousand men or ten men under 
him, and whether he had charge of the entire mine, or only a single 
entry or room in a mine. 

Under the late décision of the suprême court in Eailroad Co. v. 
Baugh, 13 Sup. Ct. Eep. 914, this was error. In that case a fire- 
man was injured by the carelessness of an engineer on the same 
engine, who, under the rules of the company, was "regarded as 
conductor," had control and direction of his engine and of his fel- 
low servant, the flreman upon it, and who acted accordingly. This 
engineer ran his engine orer the railroad in disregard of his orders, 
and caused a collision, in which his fireman was injured. The 
circuit court, in its charge to the jury, gave this instruction: 

"îf the injury results from négligence or carelessness on the part of one so 
placed in authority over the employé of the company who is injured as to 
direct and control that employé, then the company la liable." 

The suprême court held this charge to be error, declared that 
the engineer and fireman were fellow servants, and reversed the 
judgment. A single extract from the opinion of the court, deliv- 
ered by Mr. Justice Brewer, will demonstrate the mistake of the 
court below. He said: 

"The truth Is, the varions employés of one of thèse large corporations are 
not graded like stops in a stalrcase, those on each step being, as to those on 
the step below, in the relation of masters, and not of fellow servants, and 
only those on the same steps fellow servants, because not snbject to any 
control by one over the other. Prima facie, ail who enter into tlie employ of 
a single master are engaged in a common service, and are fellow servants, 
and some other Une of démarcation than that of control must exist, to destroy 
the relation of fellow servants." 

Ford was one of 6 or 8 foremen, each of whom had the direc- 
tion of the work of 8 or 10 men, and at the same time worked with 
them in the common employ lent of mining. Ail of thèse fore- 
men were controlled by the pit boss, who directed the work under- 
ground for this corporation; and this boss was, in tum, subject 
to the direction and control of the superintendent, who seems to 
hâve been the gênerai manager of the corporation. There were 
no distinct or separate departments in the opérations of this de- 
fendant, but the work of the pit boss, the foremen, and the men 
who Avorked with them, was homogeneous, and ail directed to the 
common purpose of extracting the coal from the earth. Under 
the rule laid down in Eailroad Co. v. Baugh, supra, it is only the 
directors of the corporation, or the gênerai superintendent, in whose 
hands they place the entire management of the corporation, that 
can be held to be vice principals, in a case of this kind, where there 
is no division of the business of the corporation into distinct de- 
partments, and the court below sliould hâve instructed the jury 
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that the foreman Ford was not a vice principal of the défendant, 
but a fellow servant of the plaintiff. 

It is, however, contended that this errer was not prejudicial to 
the défendant, because there was évidence tending to prove vari- 
ons acts of négligence for which the défendant was liable, if this 
foreman was not a vice principal. The fact is that, upon the trial, 
issue was fairly joined upon four charges of négligence, and upon 
each of thèse issues the évidence was so conflicting that the jury 
might hâve found either way upon either of the issues. They 
were: 

(1) That Ford was a notoriously careless man, whose unfitness 
for his position the défendant must hâve been aware of before 
the accident, and that his négligence caused the injury. 

(2) That plaintiff was a minor, and ignorant of the danger from 
such a roof as that which fell, but défendant was aware of it, 
and of plaintiiï's ignorance, yet gave him no warning of the dan- 
ger. 

(3) That the défendant did not use ordinary care to provide a 
safe place for the plaintiff to work in, because Ford, on whom it 
imposed that duty, did not properly prop with timbers, remove 
loosened stones and earth from, or sound and inspect, the roof of 
the room where the accident happened. 

(4) That Ford's négligence in pieking at the roof to prépare a 
place to set the drilling machine, while the plaintiff was shoveling 
on the floor beneath for the same purpose, caused the injury. 

Conceding that the jury might properly hâve found the défend- 
ant liable hère on either the Ist. 2d, or 3d of thèse issues, even 
if Ford was a fellow servant, the fact still remains that they may 
hâve found in defendant's favor upon each of thèse issues, and 
hâve based their verdict solely upon the 4th issue; and, if so, 
that verdict was wrong. The act of Ford in pieking at the roof 
while the plaintiff was shoveling upon the floor was clearly his 
Personal act, — the act of the fellow servant of the plaintiff, — ^for 
which the défendant was in no way responsible. The risk of this 
act of négligence was one of the risks which the plaintiff volun- 
tarily assumed when he entered upon his employment; and as the 
court erroneously instructed the jury that the défendant was liable 
for this act, if it was a négligent act, and if Ford was a vice prin- 
cipal, we cannot say that the verdict was not affected by this 
error. The verdict was gênerai, and its generality prevents us 
from discovering upon which of thèse acts of négligence charged 
it was founded. A gênerai verdict cannot be upheld where there 
are several issues tried, and upon any one of them error is com- 
mitted, in the admission or rejection of évidence, or in the charge 
of the court, because it may be that the jury founded their verdict 
upon the very issue to which the erroneous ruling related, and that 
they were controUed in their flnding by that ruling. State of Mary- 
land y. Baldwin, 112 U. S. 490, 492, 5 Sup. Ct. Rep. 278. 

It is contended that the erroneous instruction of the court was 
not properly excepted to; and the rule is invoked that where an 



814 FEDERAL REPORTER, Vol. 56. 

exception is taken indiscriminately to a portion of the charge, em- 
bracing several distinct propositions, some of wliich are sound, 
and the attention of the conrt is not specifically called to the erro- 
neous instruction, the appellate court will not notice it. Price 
V. Pahkhurst, 3 C. G. A. 551, 53 Fed. Eep. 312, and cases cited. The 
purpose of this rule is to require the party excepting to call the 
attention, of the trial court sharply to the parts of the charge he 
complains of, hefore the jury retires, to the end that the court may 
then hâve an opportunity to explain, modify, or correct its charge, 
if an error has been inadvertentiy cominitted. ïhe case at bar 
does not fall under the ban of this rule. ïhe cliarge of the court 
occupies more than 12 closely-printed pages of the transcript, and 
on 4 of thèse pages we find instructions referring to the liability 
of the défendant for the acts of Ford, as its vice principal. Before 
the jury retired, the défendant excepted in the words below to 
that paragraph of the charge which treats at gréa test length of 
the distinction between a fellow servant and a vice principal, viz.: 
"Becaiise said instruction does not properly state the rule whereby It is t» 
be determined whether an employé Is a coemployo or fellow servant; siiid 
Instruction going much further, as to the liability of an employer for acts 
of coemployes, tlian the law justifies. Défendant further excepted to said 
Instruction for the reason that, upon the undisputed évidence, at the tlme 
plaintiff received hia alleged injury, plaintiff and Ford were coemployes of 
défendant." 

Thia was a fair compliance with the rule. In taking an excep- 
tion to the charge of the court on a particular proposition, it is 
mot necessary to segregate the remarks of the court on that subject 
from ail other portions of the charge, and except to the very 
words of the judge. It is sufflcient if the proposition complained 
of, and the ground of complaint, are clearly called to the attention 
of the court. 

We hâve lately had occasion, in Manufacturing Co. v. Erickson, 
(decided May 1, 1893,) 55 Fed. Eep. 943, to consider some of the 
raies of law governing the relation of a master to a servant who 
is a minor; and as this case must be retried a référencé to that 
décision is, in our opinion, suiîQcient upon that branch of this case. 

A short charge, which clearly states the rules of law applicable 
to the issues, and sharply présents the questions of fact the jury 
are to détermine, is désirable in every jury trial. Extended ex- 
planations of the reasons or purposes of the established rules that 
must govern the case, or arguments in their support, tend to con- 
fuse, rather than to assist, a jury. The jury are govemed by the 
law announced by the court, and the more clearly, simply, and con- 
cisely it is presented to them, the more readily they understand, 
remember, and follow it. 

The judgment below is reversed, with costs, and the cause re- 
manded, with directions to grant a new trial. 
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In re DOWNING et aL 

(Circuit Court. S. D. New York. June 28, 1893.) 

CuSTOMS DuTiEs— Classification— "Astrakhan Trimmings. " 

Certain fabrics, Icnown in trade as "Astrakhan trlmmlngs," being a 
woven material consistlng of a cotton foundation and a raised, curled 
pile, composed of goat's liair,— tlie latter being the component material 
of chief value, — eut into narrow strips, and tlie edges roughly basted down 
by hand, classified for customs duties by the coUector of the port of New 
York as "trimmings" dutiable at CO cents per pound, and, in addition 
thereto, 60 per cent, ad valorem, under paragraph 398, Schedule K, of 
the tarife act of October 1, 1890, hdd properly dutiable at 4S)V2 cents per 
pound, and, in addition thereto, 60 per cent, ad valorem, as "plie fabrics," 
under paragraph 396 of the same schedule and act, as clalmed by the im- 
porters in their protest. 

At Law. 

Appeal by the United States from a décision of the board of United 
States gênerai appraisers, reversing the décision of tlie collector of the 
port of New York in the classification for customs duties of certain manufac- 
tures, commercially known as "Astrakhan trimmings," which were classified 
for duty by the collector as "manufactured goat's hair and cotton,— goat hair 
chief value,— as trimmings," at 60 cents per pound, and, in addition thereto, 
60 per cent, ad valorem, under paragraph 398 of Schedule K of the tarife act 
of October 1, 1890. The Importers protcstod, clalmlng that the merchandise 
was dutiable at 4914 cents per pound and 60 per cent, ad valorem, as "pile 
fabrics," under tlie provisions of paragraph 396 of the same act and schedule. 
Paragraph 398, under which the collector classified the merchandise, omit- 
ting unimportant provisions, Is as follows: "398. On webbings, * * ♦ 
dress trimmings * * * wrought by hand or braifled by machinery any of 
the foregoing which are elastic or nonelasUc, made of wool, worsted, the hair 
of the camel, goat, alpaca, or other animais, or of which wool, worsted, tho 
hair of the camel, goat, alpaca, or otlier animais is a component material, 
the duty shall be sixty cents per pound and in addition thereto sixty per 
centum ad valorem." Paragraph 396, under which the importers protesteû, 
Is as follows, omitting unimportant provisions: "396. On clothing • » • 
and plushes and other pile fabrics » * * composed whoUy or in part of 
wool, worsted, the hair of the camel, goat, alpaca, or other animais the duty 
per pound shall be four and one-half times the duty imposed by this act on a 
pound of unwashed wool of the flrst class, and in addition thereto sixty per 
centum ad valorem." The United States local appraiser reported to tlie col- 
lecter that the merchandise consisted of trimmings manufactured from goat 
hair and cotton, commercially known and sold as "Astrakhan trimmings." 
Samples of the merchandise were produeed and identifled before the board 
of United States gênerai appraisers, to wliom the case was appealed by the 
Importers, whieli board took no further testimony in the casf, and made 
their décision, finding, in substance, that the merchandise had "been woven in 
the loom in wide pièces, with spaces left without pile, and there eut into 
strips of varions widths, the edges wliereof are tiirnod under and basted, 
or loosely hemmed; * * *" that they were "known in trade as 'Astraldian 
trimmings,' and are chiefly used in trimming ladies' and children's outer gar- 
ments." The board further heid, as matter of law, that the goo'ls were not 
"wrought by hand," in the sonse of the provision in paragrapli 398, nor were 
they "braided by machinery," but that they belonged to the class of goods 
held by the board to be pile fabrics. The government thereupon appealed 
the case into the circuit court, under the provisions of section 15 of the so- 
called "Administrative Act" of June 10, 1890, and upon the trial in that court 
it was contended in behalf of the government that the classification of the 
merchandise by the collector under paragraph 398 must be presumed correct, 
in the absence of any évidence prcsented before the board of gênerai ao- 
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pralsers by the importers to overthrow the same, and that the presumption 
was also that the tumlng down of the edge and the basting of the goods lu 
question was done by hand, in the absence of proof tliat It was accom- 
plished by machinery; also, that the report of the local appraiser to the 
collecter showed that the merchandlse was coinmercially Unown and sold 
as "Astrakhan trimmlngs," which fact remained uneontradicted, and was 
sufficient to sustain the coUector's classification under paragraph 398. 

Edward Mitchell, U. S. Atty., and James T. Van Kensselaer, Asst. 
U. S. Atty., for the govemment. 

Hess, Townsend & McClelland, for the importers. 

LACOMBE, Circuit Judge. The failure to retum any évidence 
whatever, except the samples, makes this case somewhat difficult 
of détermination. Of the facts returned by the board, some are 
entirely unsupported by the proof; others may find sufficient war- 
rant in an inspection of the samples themselves. For the pur- 
pose of determining this appeal it may be assumed that the articles 
hère were invoiced as worsted Astrakhan trimmlngs; that they 
are manufactured from goat hair and cotton, — goat hair being the 
component material of chief value; that they are commercially 
taown and sold as "Astrakhan trimmlngs;" that they are black, 
white, and gray; that upon the foundation of the fabrics there is 
a nap or pile, except at the edges, where the foundation contains 
only cotton, and is turned under and basted down. The appear- 
ance of the basting may also be taken as indicating that the work 
was done by hand, and not by machinery. That they were woven 
in the loom in wide pièces, as the board returns, there is no évi- 
dence. That they were, thereafter, eut into strips of various 
widths, there is no évidence. This statement enumerates ail the 
facts which are before this court for determining the case. 

From an inspection of the goods themselves, and without any 
testimony one way or the other as to the commercial meaning of 
the term "pile fabrics," they may fairly be classed as falling within 
that category, under the définition given in the dictionary. They 
would therefore, under that section, be dutiable, unless tliey also 
fall under some spécifie désignation which is found in the act. 
It is claimed by the coUector that such désignation is found in 
paragraph 398, which provides for the duty on webbings, beltings, 
bindings, and dress trimmlngs wrought by hand, or braided by 
machinery. There is no évidence in the case of any hand work 
put upon thèse articles, save tlie tuming down of the hem, and 
the basting thereof. In my opinion, such an opération is not suffi- 
cient to entitle the articles to be described, in the language of the 
statute, as "dress trimmings wrought by hand." As to their 
being braided by machinery, there is no testimony whatever. If 
it were not apparent from the face of the fabrics that there had 
been this basting of the hem, — an opération performed by hand, — 
I should be inclined to concur with the district attomey that the 
return of the appraiser of thèse goods as coming within the descrip^ 
tion of the ^98th paragraph might be taken as a statement by him 
(which, under the act, might be considered proof by the board, in 
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the absence of anything to the contrary) that the articles were 
wrought by hand, — that is, as a whole, — but inasmuch as tliere 
is siifficient évidence, in tlie turuing dowu of th.e seam, to warrant 
the conclusion that it was classitied by the appraiser upon an in- 
teipretatlon of the statute which. iu hia judgment, would requiru 
the classification of articles thus manipulated as to tlie hem as be- 
ing "wrought by hand," I do not thiulc there is sufîScient iu that 
to warrant the finding that the article, as a whole, was wrought 
by hand. 
I shaU therefore afiirm the décision of the board of appraisers. 



In re FOPPES et al. 

(Circuit Court, S. D. New York. June 28, 1893.) 

CtJSTOMS Ddties— Classification — Manupactdkks from Rattans an» Rbeds. 
Partly-manufactured whipstocks, fishing pôles, and canes, being made 
from rattans and malacca, havlng the outer rind or enamel removed, and 
beiug tapered, turned, sandpapered, and vamislied, are properly dutiable 
as "manufactures of wood," at 35 per cent, ad valorem, under paragraph 
230, Schedule D, of the tarife act of October 1, 1890, and section 5 (the 
similitude clause) of that act, and not as "reeds manufactured from rat- 
tans or reeds," under paragraph 229 of said schedule and act, at 10 per 
cent, ad valorem, as claimed by the importera. 

At Law. 

Appeal by the importera from a décision of the board of United States 
gênerai appraisers, afflrming the décision of the collector of the port of 
New York in the classification for duty of certain goods, consisting of 
partialiy-manufaelured whipstocks, flshing polos, and canes, classitied for 
duty as "manufactures of wood," at 35 per cent, ad valorem, under para- 
grapii 230 of the tarlff act of October 1, 1890, and section 5 (the similitude 
clause) of said act. The importers protesteil, claiming their goods to be 
"reeds manufactured from rattans," and dutiable at 10 per cent, ad valorem, 
under paragraph 229 of said schedule and act, wiiich provision is as follows: 
"229. Chair cane, or reeds wrought or manufactured from rattans or reeds. 
and whether round, square, or in any other shape, 10 per centum ad valorem." 

On appeal to tlie board of gênerai appraisers that board overruled the pro- 
tests of the importers, deciding that the goods were rattans for use as whip 
handles, fishing pôles, ete, polished, varnished, turned, and otherwise manu- 
factured. As matter of law, the board found that the reeds described in 
paragraph 229 were chair reeds, and tliat the mercbandise in the présent 
case was not chair reeds. The importers having appealed the case into the 
circuit court, the board of gênerai appraisers tiled their retum in that court 
as aix)ve; and an order having been obtained from the court by the United 
States attorney, requiiing the board to mako a furthcr retum, that board did 
so, under the order of the court, finding that tJio mercliandise was not in 
fact, or commerclally, reeds of any kind. In the circuit court, testimony wa.'s 
taken on both sides which was somewhat contrndictory, as to wlielher at 
the time of the passage of the tarife act of Octob(>r 1, 1890, the articles iu 
question were commercially known as reeds or wliip reeds, etc.; the welglit 
of évidence being produced in beliaif of the collector, that the articles in 
question, being partially manufactured, were not known in trade and com- 
merce by the name of "reeds" of any kind; that the "reeds" known to the 
trade were not the reeds of common speech, namely, hollow, jointed grasses, 
but were rattans or malacca growth, from which tiie outer bark or enamel 
had been removed, leaving a product either round, square, oval, or flat, ac- 
cordlng to the process, but never further finished than by the mère remova] 
V. 56F.no. 10— 52 
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oi! the bark or enamel; and that the articles In suit liaving been advanced 
by varions prooesses of manufacture, cuttlng, tumlng, sandpapering, vamish- 
ing, etc., bad been taken ont of the class or desoription of merchandise known 
to the trade as reeds. 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst. 
U. S. Atty., for the coUector and tlie United States. 
Stephen G. Clarke, for the importers. 

LACOMBE, Circuit Judge. In tMs case, I shall affinn the déci- 
sion of the board of appraisers, not upon the ground upon which 
they based their opinion, viz. that this is not a chair reed, but upon 
the retum which they hâve made, that they are not reeds, com- 
mercially, under the statute. The testimony is somewhat con- 
flicting, but there is enough to sustain that iinding. 



In re GOLDBERG et aL 

(Circuit Court, S. D. New York. June 27, 1893.) 

Cdstoms Dtjties — Classification— Jet Trimmings. 

Certain so-called "Jet trimmings," being omamental articles manufac- 
tured from black glass and iron, glass belng the material of chlef value, 
are properly dutiable as "manufactures of glass," at 60 per cent, ad valo- 
rem, under paragraph 108 of the tariff act of October 1, 1890, as classifled 
by the coUector of the port of New York, and not as "manufactures of 
jet," or of which jet is the component material of chlef value, at 25 per 
cent, ad valorem, under paragraph 459 of the same tarife act, as clalmed 
by the importers. Hcld, that the tariff act deflned the meaning of "jet" 
as coverlng only the minerai substance of that name; especlally with 
référence to Schedule N, Tariff Ind., (paragraph 458 of the tariff act of 
March 3, 1883,) which provided for "jet, manufactures and imitations of," 
the provision for imitations of jet being omitted In the act of 1890; and 
that congress used the word "jet" wlth the same meaning In the act of 
1890 that it had In the act of 1883, referrlng only to the minerai jet and 
manufactures thereof. 

At Law. 

Appeal by the importers from a judgment of the board of gênerai appraisers 
afhrming the décision of the coUector of the port of New York In the classi- 
fication for customs dutles of certain merchandlse composed of black glasa 
and iron, glass belng the material of chief value, on which tlie coUector levled 
duty as upon manufactures of glass at 60 per cent, ad valorem, under the 
provisions of Schedule B, par. 108, of the tariff act of October 1, 1890. The 
importers protested that the goods were manufactures of jet, or of whicli 
jet was the material of chlef value, and that they were commercially known 
as jet, and were dutiable only at 25 per cent, ad valorem, under Schedule N, 
par. 459, of said tariff act. Testimony was taken before the board of gên- 
erai appraisers, showing that the merchandise consisted of various pattems 
and shapes of trimmings or ornaments of black glass, and commercially 
known in trade as "jet" or "jet trimmings." There was also some évidence 
that the articles were known in trade as "imitation jet." Testimony was 
produced in behalf of the coUector tending to show that at the time of the 
passage of the tariff act there was a real jet known in trade and commerce, 
iDUt only to a limited extent, and that this jet was the minerai lignite found 
principally near Whitby, Kngland; that It was sold in the raw state, and also 
as made up Into ornaments such as necklaces, etc. The board of appraisers 
found, in substance, that the merchandise was known commercially as "jet" 
and "imitation jet;" that jet was a minerai substance; that the articles 
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in question were manufactures of glass, and were not manufactures of Jet. 
Tlie board accordingly overruled the Importers' protests, and the importera 
appealed to the circuit court. On the trial in that court it was urged by im- 
porters' counsel that ail the testimony showed that the articles imported 
were commerclaUy known as jet or jet trimmings, although admittedly made 
of glass and iron, and consequently were within the statutory provision for 
manufactures of jet in paragraph 459 of tlie tarifl! act, according to the ac- 
cepted rule that commercial désignations govern in tarifC classifications. On 
behalf of the coUector and the TJnlted States it was urged that the tarifï act 
liad in Itself defined the meaning of the word "jet" as used in the différent 
provisions applicable thereto; that the provision of tlie free llst, par. C20 of 
the act of 1890, "jet, unmanufactnred," could refer only to the minerai jet, 
inasmuch as lumps or pièces of black glass, if not mamifactured, could not 
be held to be unmanufactured jet, and that consequently the same meaning 
must be given to the provision for mnnufacturcs of jet in paragraph 459, 
which must be held to be manufactures of the same article, namely, the 
genuine minei'al jet. The distiict attorney citcd in support of thls contention 
the provision In Schedule N, TarifC Ind., (paragraph 458 of the act of 1883,) 
providing for "jet, manufactures and imitations of," especially In view of 
the fact that the provision for imitations of jet had been omitted in the tariff 
act of October 1, 1890, so that articles which were in fact such imitations, 
but were made of glass, were relegated for duty to the approprlate pro- 
visions for manufactures of glass. 

Edward Mitchell, U. S. Atty., and James T. "Van Eensselaer, 
Asst. U. S. Atty., for the collecter and tlie govemment. 
Stephen Gr. Clarke, for the importers. 

LAOOIVIBE, Circuit Judge. Tliere seems to be a statutory 
meaning of the word "jet." Evidently the unmanufactured jet of 
paragraph 620 in the tariff act of 1890 is the material out of which 
the manufactures of jet provided for in paragraph 459 of the 
same act are made. This interprétation seeras the only correct 
one, in view of the circumstance that the act of 1883 (paragraph 
458) provided for manufactures of jet and for "imitations of jet." 
There can hardly be a doubt that congress used the word "jet" with 
the same meaning in the act of 1890 that it had in the act of 1883. 
I shall therefore afEirm the décision of the board of appraisers. 



In re FRITZSCHB et al. 
(Circuit Court, S. D. New ïork. June 27, 1893.) 

CcsTOMS DuTiES — Classification — Cttrai.— Oid of Lemost. 

Citral, boing a higlily concontratod form of oil of lemon, from which 
nearly ail the terpene éléments had been extractod, imported In glass 
bottles, and sold by the importers under the name of "citral," the prép- 
aration boing chemically a highly concentrated and refined oil of lemon, 
held, that it was properly free of duty as lemon oU, or oil of lemon, under 
paragraph 661 of the free list of the tariff act of October 1, 1890, and that 
it was not dutlable, as an essential oil, at 25 per cent, ad valorem, under 
paragraph 70 of Schedule A of same tarife act 

At Law. 

Appeal by the importers from a décision of the board of United States 
gênerai appraisers affirming the décision of the collecter of the port of New 
York In the classification for customs duties of certain "citral," which was 
classified by the said colloctor as an "essential oil," at 25 per cent, ad valorem. 
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under the provisions of paragraph 76, Schedule A, of the taxiffi act of Octobuf 
1, 1890. The Importers protested tliat the merchandise was Iree of duty, 
under paragraph 661 of tlie free list of said tariff act, as an oil of lemon, or 
lemon oil. The local appraiser reported to the coUector that the article was 
not the oil of lemon of commerce. No other évidence was talien by the 
board of gênerai appraisers, whlch board affirmed the décision of the col- 
lecter. The importers appealed to tlie circuit court imder the provisions of 
section 15 of the so-caUed "Oustoms Administrative Act" of June 10, 1890, 
jind obtained from the circuit court an order for fm'ther évidence to be 
taken before one of the gênerai appraisers as an offlcer of the court On 
this référence, testimony was taken in behalf of the importers and also of 
tiie government, from which It appeared that the citral in question was manu- 
factûred by a branoh of the importers' fiiTa in Germany, and was calied by 
them and sold under the name of "citral," and was advertised by their flrm 
as possessing great virtues, being about 15 times the strength of lemon oii, 
and having ttie further advantage of not rendeilng turbid any of the liquida 
to which it might be applied. Its price was also shown to be about three 
or four times that of tlie crdinary oil of lemon of commerce. On behalf of 
the govemment, testimony was produced, sliowing that the oil of lemon, a.s 
generally knowu in trade and commerce, was the exprcssed oil of tlie ripe 
lemon fnnt, made, chiefly in Italy, and was imported in copper cans, contain- 
ing from 25 to 50 pounds weiglit; that this commercial oil of lemon from 
Italy contained the terpene or turpentine éléments in différent degrees, 
itmning from almost notliing up to a very large percentage, and that it was 
liable, when exposed to the air, to tum into tiu'pentine. The testimony 
showed, however, that the commercial oils of lemon varied througli a very 
wide scale in the amount of turpentine éléments contained therein, and that 
there was no arbitrary or fixed standard as particularly denoting the com- 
mercial oil of lemon. On behalf of the importers the évidence of a chemist 
was offered, tending to show that the citral in question was chemically a 
higlily concenti-ated, refined oil of lemon or residue from lemon oil, in which 
only traces of the terpenes remained. 

Edward Mitcliell, U. S. Atty., and J. T. Van Kensselaer, Asst. U. S. 
Atty., for the coUector. 
Comstock & Brown, for the importers. 

LACOMBE, Circuit Judge. There is not as much testimony hère 
as to the commercial désignation as I would lilie to hâve in deter- 
mining the case. I am prepared to dispose of it on the testimony 
of the govermnent chemist, to the effect that this is one of the oUs 
of lemon. That being so, and in the absence of any commercial 
testimony to show that there is only one kind of oil of lemon, I am 
inclined to reverse the board of appraisers, and direct the classifica- 
tion under the paragraph providing for oil of lemon. 



In re MILLS et al. 
(Circuit Court, S. D. New York. June 27, 1893.) 

CUSTOMS DUTIES — CLASSIFICATION — " COTTON IIrMSTITCIIKD LaWNS. " 

Cotton hemstitolied lawns, imported in pièces of from 28 to 30 yards in 
length, and 45 iiiclu's in width, having a broad hem about 5 Inclics wide 
turned ovçr and seweJ down on one side of the fabric, the body of tlie 
goods being a lioinoyeiicous cotton cloth, containing from 150 to 200 
threads to the squnre inch, counting warp and fllling, but open-worlc 
patterns or ligures made by drawing out tlireads appearing concinuously 
upon certain parts of the goods, the merchandise being chiefly used for 
women's and girls' dresses, sldrts, and aprons, the broad hem constituting 
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n part of sucli frarments when made up, but the materlal being also sold 
for sash curtains, hrlcl, that thèse lawns were properly dutlable as manti- 
factures of cotton at 40 par cent ad valorem, under Schedule I, par. 355, 
Tariff Act Oct. 1, 1890, as clalmed by the Importera, and not as "partly- 
made cotton wearlng apparel," at 50 per cent, ad valorem, under para- 
graph 349 of the same schedule and act, as classifled by the collector of the 
port of New York. 

At Law. 

Appeal by the importers and the United States from a décision of the 
boaiTl of United States gênerai appraisers. 

Merchandise: Cîotton hemstitched lawns. Classifled by the collector as 
"partly-made cotton wearing apparel, 50 per cent, ad valorem," under para- 
graph 349, Tariff Act Oct 1, 1890. 

Importers' protest: "Manufactures of cotton not specially provlded for, 40 
per cent, ad val.," under paragraph 355 of same act; or as "cotton cloths, 
under paragraphs of Schedule I, according to number of threads and value." 

The board of gênerai appraisers found as conclusion of law that tlie mer- 
chandise was dutiable as countable cotton cloths, under Schedule I, par. 347, 
and sustalned the protest on that liead. Evidence was talien by both sides 
in the circuit court It appeared that tlie goods came in pièces of from 28 
to 30 yards in leiigth, by about 45 inches wide, with a broad hem on one 
side; that tlieir chief use was to be made up into women's and girls' dresses, 
skirts, and aprons, thougli the material was also sold for sash curtains. A 
govemment examiner tostified that the count of threads in the fabric to the 
square inch was not uniform, as threads had been dravvn out of certain parts 
to produce tlie open-work pattems. 

Edward Mitchell, U. S. Atty., and James T. Van Bensselaer, Asst. 
U. S. Atty., for the government. 

Curie, Smith & Mackie, (D. Ives Mackie, of counsel,) for the im- 
porters. 

LACOMBE, Circuit Judge. In view of the présence of the hem, 
the article may be said to be partly made up; that is, there has 
been some manufacturing done to it since it left the loom. The 
évidence shows that it is adaptable, and is sometimes used for 
curtains, as well as for making articles of Avearing apparel. With 
regard to the use of the phrase "made up wholly or in part," — 
that is, as to thèse partly made up articles, — I think the true 
criterion when it is applied to wearing apparel is this: That it 
must at least be made up sufflciently far to enable us to identify 
the particular article of wearing aijparel that is going to be made 
out of it. We cannot tell from this article whether it is a partly 
made up skirt or apron, or some other gown; and, until the process 
of partly making has progressed far enough along to enable us 
to say what particular pièce of wearing apparel it is, I do not see 
how we can caJl it wearing apparel partly made up, especially as 
it is still susceptible of use for making curtains. 

As to the other point, under the Kobertson Case, (Eobertson v. 
Hedden, 40 Fed. Eep. 322,) the ruling in which case I shall adhère 
to, there is but one conclusion to reach, — the article is not homo- 
geneous. The material of which it is composed does not give the 
same results when counted in différent places. For that reason I 
shall reverse the décision of the board of appraisers, and direct 
its classification under paragraph 355. 
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In re JOHNSON et aL 
(Circuit Court, S. D. New York. June 27, 1893.) 

CusTOMS DuTiES — Classification— Herhikgs in Cans— Bloatru Paste. 

Various kinds of beiTlug, paeked in tiermelically sealed tin cans, and 
known by the names ol "Digby chlcks," "preservcd bloaters," "divided 
herring," "kippercd herrlng," "fresti lierring," "deviled lierring," and 
"herrlng in tomato sauce," are dutiable under Schedule G, par. 295, of the 
tarlff act of October 1, 1890, as "fisli in eans or packages made of tin," at 
30 per cent, ad valorem, and not as "lisli, smokcd, dried, salted, piclded, 
frozen, paeked in ice, or otherwise propared for préservation," at tliree- 
lourths of one cent per pound, under paragraph 2u3 of said scliedule and 
tarife act, or as "herrings, pickled or salted," at one-balf of one cent per 
pound, or as "herrings, fresh," at one-fourth of one cent per pound, 
under paragraph 294 ol the same schedule and act. "Bloater paste," 
being a kind of herring ground into paste, and mixed with condiments 
and splces for use as a sauce, and also paeked in small tin cans, Is duti- 
able, under said paragraph 295, as "fish in cans or packages made of 
tin," at 30 per cent, ad valorem, and not as a "sauce," under paragrapli, 
287 of said schedule and act, at 45 per cent ad valorem. 

At Law. 

Appeal by the importers from a décision of the board ol TJnlted States 
gênerai appraisers afflrming the décision of the collector ol the port of New 
York in the classification for duty ol various kinds of herring paeked in. 
hermeticaUy sealed tin boxes, and known by the names of "Digby chiclis," 
"preserved bloaters," "divided herring," "kippered herrlng," "Iresh herring," 
"deviled herring," and "herring in tomato sauce," which -were assessed for 
duty at 30 per cent, ad valorem, under tlie provision for "fish * * * in 
tins," of paragraph 295 of Schedule G of the taiiffi act of Oetober 1, 1800. 
which is as foUows: "295. Fish in cans or packages made of tin or otlier 
material, except anchovies and sardines and flsli paeked in any other manner, 
not speeially enumerated or provided for in this act, thirty per centum ad 
valorem." Also Irom the décision ol the said collector and the said board 
In tlie classification for duty ol certain so-called "l)loater paste," which was 
assessed for duty under paragrapli 287 of said scliedule and act, which is as 
foUows: "287. Vegetables of ail kinds, prepared or prcserve<l, including 
picides and sauces of aU kinds, not speeially provided for in this act, lorty- 
five per centum ad valorem." Against thèse classifications the importers duly 
protested, claimlng that ail the herrings, except the bloater paste, were duti- 
able either under paragraph 293 or paragraph 294 of said taiiff aet, which are 
as foUows: "293. Fish, smoked, dried, salted, piclded, frozen, paeked in ice, 
or otherwise prepared lor préservation, and fresh fish, not speeially provided 
lor in this act, three-lourths ol one cent per pound." "294. Herrings, piokled 
or salted, one-half of one cent per pound; herrings, fresh, one-fourth of one 
cent per pound." The bloater paste eltiier under said paragraphs 293 or 
294, or under said paragraph 295. 

The importers appealed to the board ol United States gênerai appraisers. 
who took voluminous testimony in the case on beliall botli ol tlie importers 
and the government. From the Importers' testimony it appeared that ail the 
différent varieties ol herrings known by tlie names above given were pre- 
pared in England by différent processes. The so-ealled "fresh herring" were 
herring taken Irom the water, were cleaned, gutted, slightly salted sufficient 
to prevent them Irom breaking, paeked in small tin boxes contalning about 
one pound, and then subjected to a liigli degree ol beat by which the air was 
forced out ol the cans, which were then sealed up, and the merchaudise was 
ready lor the market. The "kippered herrings" were prepared in much the 
same manner, with the addition of a small quantity ol pyroUgneous acid, and 
were likewise submitted to heat for the purpose of expelling tlie air Irom the 
tin cans before the same were finally hermeticaUy sealed up. Essentially the 
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same processcs were followcd in the prcparatlon of tlie other herrlngs, Includ- 
ing those "deviled" and those put up with tomato sauce. It was shown that 
the "bloater paste" was made from a kind of herring which was ground up 
fine and mixed with condiments and spices to be used in the nature of a 
sauce, and put up in air-tight tin cans. Numerous afiidavits were prescnted 
to the board from Wholesale groccrs in the city of Philadelphla, Pa., tendiug 
to show that in the Wholesale markets of that city the so-called "fresh 
herring," put up as above indicated, were known by that name in trade and 
commerce. It was also shown thiit ail of the herrings iu question were 
sometimes known in trade under the gênerai name of "pickled" or "salted" 
herring, and that there was no spécial trade meaning attached to the expres- 
sion "herrings, pickled or salted." Testimony was producrd on behalf of the 
government to the effect that "pickled herrings" were hrrrings simply put 
down in brine, and packed either in barrels, half barrels, or kegs, .and some- 
times In tin packages, but which articles had never been 'processod" by iiny 
System of heating or otherwise. In behalf of the government the testimony 
of several flshermen from Gloucester, Mass., was also produced, showing that 
commercially "fresh herrings" were herrings taken from the sea, and before 
any process had been applied to them, whether of s<alting or otherwise. 

Âfter taking this voluminous testimony, the board of appraisers made a 
décision afflrming the décisions of the collector, both as to ail the varieties 
of herrings and as to the bloater paste. The Importers thereupon appealed 
the case Into the circuit court, under the provisions of section 15 of the so- 
called "Administrative Act of June 10, 1890," and, an order for further évi- 
dence havlng been obtained from said court, further testimony was taken 
before one of the gênerai appraisera as an offlcer of the court. The évi- 
dence was produced of numerous wholesale grocers in the city of New York, 
from which it appeared that the term "flsh in cans" or "canned fish" was a 
trade term, covering a large class of flsh when put up in air-tight cans for 
the market, including the so-called "fresh herring" involved In this proceeding. 

On the trial in the circuit court it was eontendod on bohalf of the govern- 
ment that congress, in paragraiih 295 of the tariff act, hnd made a spécifie 
désignation of the whole class of fish which were in fact fish packed In cans or 
tins, and known to the trade under sxich gênerai désignation, whether the 
fish were elsewhere emmierated In the tariff act or not. It was also con- 
tended that the bloater paste was proporly dutiable under paragraph 287, 
which was a re-enactment of paragraphs 284 and 287 of the tariff act of March 
3, 1883, (Tarife Ind.,) under which paragraph 284 of that act "bloater paste" 
had been held by the circuit court to be properly dutiable as a sauce in the 
case of Bogie v. Magone, 40 Fcd. Rep. 220. 

Edward Mitchell, U. S. Atty., and J. T. Van Rensselaer, Asst. 
D. S. Atty., for the collector and government. 

Curie, Smith & Mackie, (William Wickham Smith, of counsel,) 
for the importers. 

LACOMBE, Circuit Judge. Neither construction of this para- 
graph 295 is altogether satisfactory. It is extremely obscure, 
but, upon considering the various interprétations of it which hâve 
been suggested, I adhère to the view that it is to be construed as 
follows: There should be laid a duty of 30 per cent, ad valorem 
upon (a) âsh in cans or packages made of tin or other material, 
(except anchovies and sardines,) and (b) fish packed in any manner 
other than such as has been heretofore specially enumerated or 
provided; the apparent intent being not so much to lay the duty 
upon âsh, but to lay a duty upon the tin can that brought the flsh 
in, and I am persuaded to take that view of the phraseology of the 
immediately succeeding section, 296. For that reason I shall 
afïirm the décision of the board of appraisers. 
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So far as the bloater paste is concemed, wliich. the évidence 
shows to be bloaters ground into a paste, and mixed with. spices, 
I differ from the board of appraisers. It seems not unreasonable 
to suppose that congress may hâve intended, by the use of phrase, 
in paragraph 287, "pickles and sauces of ail kinds," to cover thia 
particular article, but, if so, they haye conspicuously failed to 
manifest their intention in the language they hâve used. The use 
of the Word "including," and the placing of the clause in the para- 
graph referring to vegetables of ail kinds, coupled with the cir- 
cumstance that it is grouped with other provisions under the sub- 
head of "Farm and Field Products," would make it impossible for 
this court to hold that it included a flsh sauce, without legislating 
on the subject, which this court does not sit hère to do. For that 
reason I shall reverse the board of appraisers as to the bloater 
paste, and direct it to be classified under paragraph 295. 



In re ROSENSTEIN et al. 

(Circuit Court, S. D. New York. June 28, 1893.) 

CuBTOMS DuTiES— Takifp Act OF OcïOBKR 1, 1B90— Sbklig's Kaffee or Cof- 
FBE— Classification. 

An imported article styled on the wrapper In whlch the same is Im- 
ported "Seelig's KafCee" and "Seeîlg's Coffee," but invoiced as chicory, 
which is composed of more than 08 per cent, of its total weight, but of 
only about 43 per cent, of its total value, of chicory root, which pos- 
sesses, as its predominating flavor, that of chicory root, and which is 
mixed with coffee for use, or is used alone like coffee, is not dutiable at 
the rate of 2 cents per pound, as chicory root in any of the conditions 
provlded for in paragraph 317, Schedule G, of the tariff act of October 1, 
1890, (2G Stat. 5S8,) but is dutiable at tlie rato of IVs cents per pound, 
as an article used as coffee, or as a substitute for coffee, under the pro- 
vision for such articles contained in paragraph 321 (same schedule) of that 
tariff act. 

At Law. Appeal by importers from a décision of the board of 
United States gênerai appraisers. 

The flrm of lioseustein Bros., imported by tlie "Conemnugh," March 11, 
1891, Ijy the "Veendam," Âpril 9, 1891, by the "Amsterdam," May 4, 1891, and 
by the "Spaarndam," Jlay 7, 1891, from a foreign country, iiito tlie United 
States, at the port of New York, cei-fciln merchandise invoiced as "chicory," 
and styled on the wrappers containing the same "Seelig's Kaffee" and "See- 
lig's Coffee." This merchandise was classiûed for duty at the rate of 2 
cents per poimd, imder the provision for "chicory root, burnt or roasted, 
ground or granulated, or in roUs, or otherwise prepared, and not specially 
provided for in this act," contained in paragraph 317 of the taiiff act of Oc- 
tober 1, 1890, (20 Stat. 588;) and duty at Ihat rate was exacted thereou by 
the collector of customs at that port. Against tliis classification and this 
exaction the importers duly protested, claiming that tliis merchandise was 
not chicory root, burnt or roasted, ground or granulated, or in rolls, or other- 
wise prepared, but was an article used as coffee, or as a substitute for coffee, 
and was therefore dutiable at 1^4 cents per pound, under the provision for 
"dandelion root and acoms prepared, and otlier articles used as coffee, or as 
substitutes for coffee, not speclally provlded for in thla act," contained in 
paragraph 321 of the same tariff act. 

TJpon the receipt of the importers' protests, the collector, pursuant to sec- 
tion 14 of the customs administrative act of June 10, 1890, (26 Stat. 137,) 
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transmltted the invoices of this merchandise, and aU the papers and ex- 
tiibits connected therewith, to a board of three United States gênerai ap- 
pralsers, on duty at tliis port. The board of gênerai appraisers, baving ex- 
amined tbe case thus submitted, overruled the importera' protests, and af- 
firmed the classification and the exaction of the oollector. The importers, 
being dissatisfled wlth the décision of the board of gênerai appraisera, applled, 
pursuant to section 15 of the customs administrative act, to the United States 
circuit court for the southem district of New York for a revlew of the ques- 
tions of law and fact involved therein. In compliance with an order granted 
upon sueh application, the board of gênerai appraisers made their return to 
the circuit court, and thereafter further évidence was taken in that court. 

From the évidence in the case it appeared that the merchandise in suit was 
composed of 1,250 kilograms of chicory root, 500 kilograms of beet root, 28 
kilograms olive oil, and 56 kilograms of sirup, or more than 68 per cent, in 
weight of chicory root; that the percentage in value of the chicory root In 
this merchandise was 43.85 per cent, of its total value, but that the per- 
centage in value of any single one of the other Ingrédients of this merchandise 
was unknown; that the prodominating flavor of this merchandise was that 
of chicory root; that this merchandise was produced in Germany by grinding 
together into a paste-like substance, with a very little moisture In it, thèse 
différent ingrédients in the respective weights above mentioned, but that, as 
imported, it was in the form of rolls or cylindrical shaped sticks, each of 
which was inclosed in a paper wrapper, with, among other things printed 
thereon, directions for preparing it for use; that thèse directions were, in 
substance, to add one part of it to two or three parts of coffee, to pour boil- 
Ing water over the mixture, and to let this mixture then draw for five min- 
utes, and afterwards to strain off the décoction thus otitained; that accord- 
ing to one of the above-named importers, who testifled tliat liis firm was 
the sole importers and agents for the sale of this mercliandise in the United 
States and Canada, its use was to put into cofCeo to give it a better flavor; 
that, according to the information of other witnesses who testifled in this 
rase, it was used by the poorer classes of German, Polish, and Hebrow peu- 
ple as a substitute for cofCee; that this merchandise was mucli clieaper than 
coffee, and was worth only about six cents per pound; that chicory root was 
nsed as a substitute for coffee; that chicory root, burnt or roasted, groimd 
or granulated, was imported, among other packages, in square, cubic, and 
oblong shaped packages, and in rolls or cylindrical shaped packages; and 
that, with the exception of chicory root In the conditions mentioned, there 
was no other kind of chicory root that was imported in rolls or cylindrical 
shaped pacltages than the merchandise in suit and like articles. 

Oomstock & Brown, (Albert Comstock, of counsel,) for importera. 
Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. 
S. Atty., for collecter. 

LACOMBE, Circuit Judge, (orally.) The impression which I 
hâve formed in reading the various décisions of the suprême court, 
touching classification according to components, is that the funda- 
mental System of division is the value. In this particular case it 
appears by the testimony that of this compound but about 43 per 
cent, in value is chicory root. That being so, I do not think the 
importation hère can be fairly classifled as chicory root, under 
paragraph 317. If the addition of foreign substances was trivial 
in amount and value, the situation would be différent; but inas- 
much as over 30 per cent, of the composition is not chicory root 
at ail, and the value of the chicory root in the compound is about 
43 per cent., it must be found somewhere else in the act than in 
the paragraph which provides for chicory root. It is found in 
paragraph 321, which provides for dandelion root and other ar- 
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ticles used as substitutes for coffee. The décision of the board of 
appraisers is therefore reversed, with the direction to classify the 
article under paragraph 321. 



STONB et al. v. UNITED STATES. 

(Circuit Ciourt of Appeals, Seventh Circuit. June 3, 1893.) 

No. 83. 

CUSTOMS DunES— RiMS OF BlOTCLB WHEEIiS. 

Light Steel rims used in the manufacture of bicycle wheels are dutîable 
under paragraph 215 of the tariff act of 1890 as iionenumerated articles 
composed of steel, and net iinder paragraph 185 of said act, as "wheels, 
or parts thereof, mado of iron or steel, and steel-tired wheels for railway 
purposes, whether wholly or partly flnlshed." 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

Charles D. Stone & Oo. appealed to the circuit court from a 
décision of the board of appraisers classifying certain articles im- 
ported by them. The circuit court afiSrmed the board's décision, 
and the importers again appeal. Afflrmed. 

P. L. Shuman, for appellants. 

Thomas E. Milchrist, for the United States. 

Before GKESHAII and WOODS, Circuit Judges, and BUNN, 
District Judge. 

BUISTN, District Judge. The appellants imported certain steel 
rims used in the manufacture of bicycle wheels, and the question 
involved in this appeal is whether the articles were properly 
classifled and taxed by the collecter under paragraph 215 of the 
tarilî act of 1890, which reads as follows: 

"Manufactures, articles, or wares, not speclally enumeratod or provided 
for In this act, composed wholly or in part of iron, steel, lead, copper, nicliel, 
pewter, zinc, gold, silver, platinum, alumlnum, or any other métal, and 
whether -vvhoUy or partly manufacturod, forty-flve per eentum ad valorem." 

Or whether they are more properly dutiable under paragxaph 185 
of said act, as claimed by the importers, which is as follows: 

"Wheels, or parts thereof, made of iron or steel, and steel-tired wheels 
for railway purposes, whether wholly or partly flnished, and iron or steel 
locomotive, car, or other i*allway tires or parts thereof, wholly or partly 
manufactured, two and one-half cents per pound; and ingots, cogged Ingots, 
blooms, or blanlis for tlie game, wlthout regard to tlie <legr(:>e of manu- 
facture, one and three-fourths cents per pound: provided, that when wheels 
or parts thereof, of iron or steel, are imported with iron or steel axles fittod 
in them, the wheels and axles together shall be dutiablo at the same rate as 
is provided for the wheels when imported separately." 

It seems clear that the board of gênerai appraisers correctly 
held that the articles were properly classifled under the first of the 
above provisions, and made dutiable at 45 per cent, ad valorem. 

It is évident, from a careful considération of the other provision, 
that it was iutended to cover only heavy wheels for railway pur- 
poses, which are ordinarily cast and sold by weight, and cannot 
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be extcnded to cover light wlieels like thèse, tlie élément of cMef 
value of which. is the labor expended upon them, and wh.ich are 
sold, not by weight, but at a priée mainly governed by tbe amount 
of labor which it takes to make them, and the excellence and flne- 
ness of the material of which they are composed. Thèse bicycle 
rims, presumably, weigh two or three pounds, are made of the best 
steel, and the labor put into the manufacture is eut of ail propor- 
tion to the weight of the material. It would be a rather unlooked- 
for resuit if it should be found that they are properly classed with 
heavy car wheels for railway purposes, mainly cast and sold by 
weight, and where the chief value lies in the material, and which 
are properly charged under the tariff law at 2| cents per pound. 
But it is quite évident from the provisions of paragraph 185 that 
such was not the intention of congress. 

The attempt to punctuate that provision so as to separate 
"wheels, or parts thereof, made of iron or steel," from "steel-tired 
wheels for railway purposes," making a distinct class, unconnected 
with railway purposes, utterly breaks down when the entire pro- 
vision and context are considered. The punctuation, which is com- 
monly supplied by the printer, should not be made to overrule 
the évident meaning of the provision. The meaning should rather 
control the punctuation. Considering the entire provision, w<* 
are satisfied that the board of appraisers was correct when it held 
that the words "for railway purposes" imjxjse a limitation upon ail 
the articles specified in the paragraph, and that wheels of the kind 
in question, not being used for railway purposes, do not fall under 
this paragraph. There could be no conceivable reason for making 
thèse words apply to steel-tired wheels, and not to wheels or parts 
thereof made wholly of iron or steel; and, when we look at what 
follows, it appears quite conclusively that congress could hâve 
had no such intention. The provision, "and ingots, cogged ingots, 
blooms, or blanks for the same, without regard to the degree of 
manufacture, one and three-fourths cents per pound," shows clearly 
that congress, in this paragraph, was providing a cheap rate of 
duty for car wheels, at 2J cents a pound, and another, still lower, 
for iron more nearly in the form of the raw material, and in a less 
advanced state of manufacture, to wit, "ingots, cogged ingots^ 
blooms, or blanks, for the same;" that is, for the purpose of being 
made into car wheels or railway tires of the kinds described. This 
language can bave no proper application to light wheels like thèse 
in question. And, again, the further pro'\'ision, "that when wheels, 
or parts thereof, of iron or steel are imported with iron or steel 
axles fitted in them, the wheels and axles together shall be dutiable 
at the same rate as is provided for wheels when imported sepa- 
ratcly," shows that congress was providing a tariff rate for hea^^y 
wheels only, because it is only such that are fitted tightly upon their 
axles, in such a way that they cannot be separated. 

We think the articles in question were properly dutiable under 
paragraph 215, and that the judgment of the circuit court, afïirm- 
ing the décision of the board of appraisers to that effect, should be 
afflrmed. 
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UNITED STATES v. MANASSBB. 

(Circuit Court of Appeals, Seventh Circuit June 22, 1893.) 

No. 78. 

CusTOMs DuTiBS— Classification— Shhll-Covbbed Opeua Glassbs. 

Uuder Rev. St § 2499, as amended in 1883, which déclares that on non- 
enumerated "articles manufactured Irom two or more materials the duty 
Bhall be assessed at the hlghest rates at which the component material 
of chiel value may be chargeable," shell-covered opéra glasses, made of 
BheU, métal, and glass, the shell constltuting two-tliirds of the value of 
the article, are dutiable at 25 per cent, as manufactures of which shell 
Is the component material of chief value, and not at 45 per cent, as 
manufactures of métal and glass. Llebenroth v. Uobertson, 12 Sup. Ot. 
Bep. 607, 144 U. S. 35, applied. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. Afflrmed. 

Thomas E. MUchrist, for appellants. 
P. L. Shuman, for appellee. 

Before GRESHAM and WOODS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. The appellee, Louis Manassee, imported 
in August, 1890, a quantity of shell-oovered opéra glasses, manu- 
factured from shell, métal, and glass. Duty was paid on them at 
the rate of 25 per cent, ad valorem, as manufactures of which shiiU 
was the component material of chief value; but the collée tor at 
Chicago classifled them as "manufactures of métal and glass," and 
liquidated the entrv at 45 per cent, ad valorem, under Schedules 
B and C of the tariff act of March 3, 1883, (paragraphs 143, 216, 
Heyl's arrangement of the act.) 

The question is whether they were properly dutiable as a manufac- 
ture of which shell was the comiwnent material of chief value, or, 
as the collector claimed, as a manufacture of métal or glass. The 
circuit court decided in favor of the importer, reversing the finding 
of the appraisers, and the government took this appeal. We think 
the judgment of the circuit court was correct and should be afflrmed. 
The same judge had made a like décision in Young v. Spalding, 24 
Fed. Rep. 87. In that case, as in this one, the proof offered showed 
conclusively that shell is the chief component of value in the manu- 
factured article. The undisputed testimony is that the opéra 
glasses in question were composed (in value) of six parts shell to 
two of glass and about one of métal. It is admitted that the opéra 
glasses were not dutiable under that name in the act of March 3, 
1883, and the provisions of the statute under which the question 
in the case arises are as foUows: By section 6 of the act of March 
3, 1883, c. 121, (22 Stat. 489, 491,) title 33 of the Revised Statutes 
was abrogated, and the foUowing section substituted as section 
2499: 

"ïliere shall be levled, collected and paid on each and every nonenu- 
merated article which bears a similitude, either in material, quality, texture 
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or the use to whlcli it may be applied to any article entimerated in thls tltle 
as ctiargeable with duty, the same rate of duty which is levied and charged 
on the enumerated article which it most resembles In any of the partlculars 
before mentloned; and if any nonenumerated article resembles two or more 
enumerated articles on which différent rates are chargeable, there shall 
be levied, coUected and paid on such nonenumerated article the same 
rate of duty as is chargeable on the article which it resembles paying the 
highest duty; and on articles manufactured from two or more materials the 
duty shall be assessed at the highest rates at which the component material 
of chief value may be chargeable. If two or more rates of duty should be 
applicable to any 'imported article It shall be classifled for duty under the 
highest of such rates: provided, that nonenumerated articles similar In 
material and quality and texture, and the use to which they may be applied, 
to articles on the free Ust, and in the manufacture of which no dutiable ma- 
terials are used, shall be free." 

Schedule B (paxagraph 143, Heyl) provides that: 
"Porcelain and Bohemian glass, ehemlcal glassware, painted glassware, 
Btained glass and ail other manufactures of glass or of which glass is the com- 
ponent material of chief value, not speclally enumerated or provided for in 
this act, forty-five per centum ad valorem." 

Schedule C (paragraph 216, Heyl) provides that: 
"Manufactures, articles, or wares, not cspeclally enumerated or provided 
for in this act, composed wholly or in part of Iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any other métal, and whether 
partly or wholly manufactured, forty-five per centum ad valorem." 

Schedule N (Paragraph 486, Heyl) pro vides that: 
"Shell, whole or parts of, manufactured, of every description not speclally 
enumerated or provided for in this act, twenty-five per centum ad valorem." 

We think this last provision flxing the rate of duty on shells at 
25 per centum ad valorem, in connection with the foregoing pro- 
vision, "that on ail articles manufactured from two or more ma- 
terials, the duties shall he assessed at the highest rates at which the 
component material of chief value may be chargeable," governs the 
case, and fixes the duty at 25 per centum ad valorem. 

The case does not come under Schedule B, providing for "manufac- 
ture of glass, or of which glass shall be the component material of 
chief value," because, though partly manufactured from glass, glass 
forms but two out of nine parts of the entire value, the shell forming 
sis parts out of the nine, and métal one part. Neither does the 
case fall under Schedule C, because, though composed in small part 
of métal, this is not the component part of chief value, and because 
the articles are more particularly provided for elsewhere in the same 
act. 

I think the case is fairly ruled by that of Liebenroth v. Eobertson, 
144 U. S. 35, 12 Sup. Ct. Eep. 607. In that case the importer had 
imported photograph albums, which were charged at the rate of 80 
per cent, ad valorem, as "manufactures of leather." The albums 
were composed of paper, leather, métal clasps, and plated clasps, 
but the paper constituted the component part of chief value, being 
in most cases worth as much as aU the other component parts. 
N'either photograph albums nor albums of any kind were specified in 
the act. And the court held that they were properly dutiable as 
paper, at 15 per cent, ad valorem, under the provision that an article 
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manufactured from two or more materials the duty sliall be asseased 
at the highest rate at -which. the component material of cMef value 
may be cbargeable. The judgment of the circuit court is afiirmed. 



VON MUMM et al. v. FRASH et aL 
(Circuit Court, E. D. New York. June 7, 1893.) 

1. Teadb-Mabk— Infbingembnt— What Constitutes— Injunctick, 

One wlio puts into the hands of retall dealers an article made by Mm, 
and so dressed up as to enable such dealers to deceive the ultimate 
purchaser into the beUel that he is purchasing the goods of a third person, 
may be enjoined by the latter. 

2. Samb— Evidence. 

Where the proofs warrant the conclusion that the only reason why de- 
fendants dress up their article in the manner employed by them is be- 
cause it can be successfully used to defraud the ultimate consumer, it is 
unneoessary to prove that any particular person bas been ia fact so de- 
frauded. 

8. SAME — COMPAHISON DP DbVICBS BY THE COTTRT. 

In determining whether a trade-mark is Infringed, the court may base its 
conclusions upon a oomparison of the devices used by plaintiff and de- 
fendant, and does not necessarily require the testimony of witnesses as to 
the likeness. Coats v. Thread Ce, 13 Sup. Ct Kep. 966, 149 U. S. 562, fol- 
lowed. 
4. Same—Rembdiks— Injonction. 

In 1866, plaintiffs, at Reims, France, originated a Champagne wine hav- 
ing a "dry" flavor, which bas since been very extensively sold in the 
United States as "G. H. Mumm & Co.'s Extra Di-y," and Is distinctively 
known by the term "Extra Dry." In the beginnlng, plaintiffs adopted a 
new and characterlstio métal capsule, of a peculiar rose color, never before 
used, on top of which is stamped, In blue, an impérial mantle, bearing a 
trade-mark, wblle, rimning perpendlcularly, are the words "G. H. Mumm 
& Co." Just below the capsule is a small label, on which the trade-mark 
is also Imprinted. The principal label of the bottle also bears this trade- 
mark in its upper fleld. Défendants seU an aerated American wine in 
ordinary Champagne bottles. On the upper part of the principal label 
they put the words "Extra Dry," and also a colorable imitation of the 
impérial mantle, bearing a colorable imitation of the Mumm trade-mark. 
Just below the capsule they place a small label, bearing a similar Imitation 
of the trade-mark and mantle, and the words "Extra Dry." The métal 
capsule is of the peculiar color used by Mumm & Co., and on its top are 
stamped, in blue, an imitation of the trade-mark and mantle, while the 
words "Extra Dry" are stamped perpendlcularly thereon, in the same 
place in which plalntlfEs stamp "G. H. Mumm & Co." Défendants' wine 
bas no "dry" quality, and the court found from the testimony that the 
words "Extra Dry" were used by thera for the purpose of fraud, and 
that their bottles were dressed up so as to enable them to be put off as tho 
goods of plaintiffs. ncU^ that défendants should be enjoined (1) from 
further dressing up their product in the manner before employed, or 
from uslng in combination tbe marks, l:U)els, and capsules described; {2i 
from using any colorable Imifation of plaintiffs' trado-roark; (:5) from pla- 
clng the words "Extra Dry" on any bottles of their product, of the 
character described, either in combination or otherwise; (4) from sur- 
roimding the neck and cork of any bottles of the form generally used for 
Champagne, and containing their product, with the rose-colored métal 
capsule, whether stamped as before, or otherwise. 

In Equity. BDl by Peter Herman Von Muimn, doing business 
as G. H. Mumm & Co., and others, against Christian C. Erash and 
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Oarolme E. Frash, codruposing the finn of Frasli & Co., to enjoîn the 
infringement of a trade-mark, etc. Decree for complainants. 

Eowland Cox, for complainants. 
Goepel & Raegener, for défendants. 

BENEDICT, District Judge. This is a suit în equity, brought 
by G-. H. Mumm & Ce, manufacturera of Champagne wine, to restrain 
th.e défendants from infringing their trade-mark, and from conduct- 
ing an unfair compétition, by manufacturing and selling tbeir manu- 
facture put up in a form calculated to induce its purchase as the 
Champagne wine known as "G. H. Munun & Co.'s Extra Dry." 
The following facts appear by the testimony: The com- 
plainants are aliens engaged in the production of Champagne 
wine at Eeims, in the republic of France, under the style of G. H. 
Mumm & Co. Their business was established there in 1851, and 
their wines hâve since beeu extensively sold in the United States. 
During the year 1866 they originated a Champagne wine having 
what is known as a "dry" flavor. To this wine they then gave 
the name of "Extra Dry." This name they hâve ever since applied, 
in a variety of ways, upon the bottles in which they hâve sold wine 
of the character originated by them in 1866, and upon no other 
bottles. This wine, upon its introduction into the United States, 
became popular. Since then, according to the testimony of com- 
plainants' agents, millions of bottles of it hâve been sold in the 
United States, and for a period of from 15 to 20 years it has been 
one of the most, if not the most, jwpular brand of Champagne sold 
in the United States. The words "Extra Dry," thus applied to the 
wine in question when it was first put upon the market, hâve been 
so extensively and so exclusively used to designate this particular 
wine that the words hâve come to be, to a large extent, a name 
whereby to distinguish the wine as wine manufactured by the com- 
plainants, and of the quality of the wine originated by them in 
1866. It also appears that, since the popularity of this wine was 
assured, other manufacturers hâve, to some extent, used the words 
"Extra Dry" in connection with wines of their manufacture; but 
according to the testimony the term has never come to be the well- 
known name of any wine, save only the Champagne wine of G-. H. 
Mumm & Co., so named by them in 1866. This is shown by the 
testimony in the case that a written order, "Please give the bearer 
one pint of 'Extra Diy' cold," when presented at the Astor House, 
at the Cosmopolitan Hôtel, at the Hoffman House, at the St. James 
Hôtel, and at the cafés of Frederick Gerkens, of Nelson & Co., of 
Cable, Bailey & Co., in each instance, brought a bottle of G. H. 
Mumm & Co.'s Extra Dry Champagne. The effect of this testi- 
mony is not overcome by the testimony introduced in behalf of the 
défendants to show that in other places a similar order provoked 
the inquiry, "^Tiat brand of 'Extra Dry?' " 

In order further to distinguish their Champagne wine of the char- 
acter in question, G. H. Mumm & Co., at the time of introducing 
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the wine, placed upon ail bottles containing wine of thîs character 
a new and characteristic métal capsule, of a peculiar rose color, 
differing in color from any other known capsule then in use, upon 
which. capsule were stamped the words "Gr. H. Mumm & Go.;" and 
tMs rose-colored capsule, which. the complainants were the flrst to 
adopt, and which they applied to their Champagne, named by them 
"Extra Dry," has corne to be an important, if not the principal, means 
by which, in practice, that wine is identifled. The manager of the 
Astor House bar testifies that he is invariably governed by the 
rose-colored cap in identifying this wine. Mr. Chamberlain, of 
Washington, testifies that, when he sees the rose-colored cap upon 
a bottle of Champagne wine, he takes it to be G. H. Mumm & Co.'s 
Extra Dry. The importance of the cap of a bottle of Champagne 
wine as a means of identification appears by the fact proved, that 
in use the principal label upon a bottle of Champagne wine is fre- 
quently washed off when the wine is cooled, and, if still remaining 
on the bottle when served, is often covered by the napkin usually 
wrapped about a bottle of wine when the wine is poured out. 

Furthermore, in order to distinguish wines of their manufacture, 
G. H. Mumm & Co., shortly after their organization, some 40 years 
ago, adopted a trade-mark consisting of the représentation of an 
eagle with head erect and wings extended, which they applied to 
aV. of their wines by means of labels and otherwise. This trade- 
mark they registered in the United States in 1876, and in the year 
1881. They hare also used extensively, in connection with the wine 
in question, advertising show oards, containing the représentation 
of a French or impérial mantle, on which were imprinted the words, 
"Gr. H. Mumm & Co. Extra Dry;" and this to such an extent, ac- 
cording to the testimony, that the mantle, with the words "Extra 
Dry" imprinted upon it, has become associated with the wine in 
question in the public mind. 

Thèse several identifying marks hâve been placed upon ail bottles 
of the Gr. H. Mumm & Co.'s Extra Dry Champagne in the following 
manner: In the upper field of the principal label of the bottle the 
trade-mark above described is imprinted. Just below the capsule 
a small label is placed, upon which the above described trade-mark 
is also imprinted. Above this label the neck and mouth of the bot- 
tle is inclosed in a métal capsule of the peculiar rose color adopted 
by Gr. H. Mumm & Co. in 1866, upon which capsule the words "Gr. 
H. Mumm & Co.," running perpendicularly, are stamped in the 
métal. On the top of the capsule is stamped, in blue color, the im- 
périal mantle above described, upon which mantle the trade-mark 
is also stamped. By thèse means a very perfect identification of 
the wine is accomplished. 

The défendants make and sell a fluid which, according to the testi- 
mony, is American wine aerated; that is to say, made to sparkle, 
when the bottle is opened, by introducing carbonic acid gas into the 
bottle, under pressure. This manufacture the défendants dress 
up as foUows: They use an ordinary Champagne bottle. In the 
upper part of the principal label upon the bottle they place the 
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words -'Extra Dry," and also a colorable imitation of the trade-mark 
of G. H. Mumm & Co., imprinted upon a colorable imitation of the 
impérial mantle above described. Just below tbe capsule they 
place a label, on whicb is a similar imitation of the trade-mark and 
mantle of G. H. Mumm & Co., and the words "Extra Dry." Above 
this label they inclose the neck and mouth of the bottle in a métal 
capsule of the rose color adopted in 186C for G. H. Mumm & Co.'s 
Extra Dry. Upon the capsule the words "Extra Dry" are stamped, 
the words runuing perpendicularly, in the same place where, on the 
wine of G. H. Mumm & Co., the name of "G. H. Mumm & Co." is 
stamped. Upon the top of this métal capsule the défendants stamp, 
in blue color, an imitation of the trade-mark and the impérial mantle 
employed by the complainants to identify G. H. Mumm & Co.'s Extra 
Dry. It will be observed that in two places upon their bottle, 
where, upon a bottle of the complainants' wine, the words "G. H. 
Mumm & Co." are placed, the défendants put the words "Extra 
Dry," which words, as already stated, hâve, by long and extensive 
use, become associated in the public mind with G. H. Mumm & Co.'s 
Extra Dry, as the name thereof. From this description it is seen 
that the similarity in the dressing up of the bottles of the défend- 
ants' manufacture and the bottles of G. H. Mumm & Co.'s Extra Dry 
is striking. 

The principal labels upon the bottles of the défendants' manu- 
facture differ in some particulars from the principal labels on the 
complainants' bottles. On the principal label of a bottle of the 
genuine G. H. Mumm & Co.'s Extra Dry, under the trade-mark, 
the words "Extra Dry" are printed with the words, "G. H. Mumm 
& Co., Eeims, France," while on the principal label of the défend- 
ants' product, under the words "Extra Dry," are the words, "Im- 
périal Cabinet, Frash & Co." This diiîerence in the principal labels 
is of little importance, however, by reason of the fact proved, 
that the principal label of a bottle of Champagne wine is fre- 
quently gone when served, or, if présent when served, frequently 
covered. For the same reason it is of little importance to the prés- 
ent controversy that the défendants put their own name upon the 
principal label of their bottles, and do not put there the name of 
G. H. Mumm & Co. What is of importance is that the défend- 
ants, on the principal label of their bottles, put the words "Extra 
Dry," coupled with an imitation of the trade-mark of G. H. Mumm 
& Co., imprinted upon an imitation of the impérial mantle above 
described, and the further fact that, while the complainants put 
the name of G. H. Mumm & Co. upon their bottles in three différ- 
ent places besides the principal label, the défendants put their 
name only upon the label, which, as already stated, is frequently, 
if not generally, absent from the bottle when the wine is served, 
and can easily be removed therefrom without its absence being 
observed. In connection with the use of the words "Extra Dry" 
by the défendants, it is important to observe that the testimony 
discloses that the words "Extra Dry" are not used by the défend- 
ants to describe any quality of their article, but for the purpose 
v.56F.no.lO— 53 
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of fraud. The testimony shows that the manufacture of the de- 
fendants is ail of the same grade, ■without, so far as appears, any 
"dry" flavor. This article they sell under various names, sometimes 
with, sometimes without, the words "Extra Dry," and they keep on 
hand a great m any labels, bearing différent names, mostly fictitious, 
which they apply to the bottles of their article, as may be destred. 

From the testimony presented the foUowing conclusions may prop- 
erly be drawn: (1) That the défendants dress up their manufac- 
ture in a way calcidated to enable it to be put ofE as the Champagne 
wine manufactured by the complainants, and sold by the name 
of "G. H. Mumm & Co.'s Extra Dry." (2) That the défendants 
dress up their product in this way to the end that it may be put 
ofE as wine manufactured by the complainants. (3) That they do 
not use the words "Extra Dry" for the purpose of describing any 
quality of their article, but to enable their article to be put off 
as the wine of the complainants. (4) That for the same reason 
they cover the neck and mouth of a Champagne bottle containing 
their product with a metallic cap of the rose color so long used 
by the complainants to identify their wine. (5) That injury is 
done to the complainants, and further injury to them is threatened, 
by the action of the défendants in dressing up and selling their prod- 
uct. (6) That the interposition of a court of equity is necessary 
to protect the complainants from being injured by the act of the 
défendants, and to enable the complainants to reap the beneflts 
which they are entitled to dérive from their success in originating 
the Champagne wine popularly known as "G. H. Mumm & Co.'s 
Extra Dry," and the popular favor with which this wine has been 
received by the public. 

Many décisions of the courts can be found, having more or less 
bearing upon the questions of law thus presented. The following 
may be noticed hère: 

In Koehler v. Sanders, 122 N. Y. 74, 25 N. E. Eep. 235, it is said 
by the New York court of appeals: 

"There are cases where the right to use a name to designate a product 
Is so qualifiedly exclusive that the right to the protection of its use agalnst 
Infrlngement by others rests upon the ground that such use by them is an 
untrue or deceptive représentation. The application of this prlnciple Is not 
necessarUy dépendent upon a proprietary right In a name, or the exclusive 
right to its use. But when another resorts to the use of it fraudulently, as 
an artifice or contrivance to represent his goods or hls business as that of the 
person so prevlously using it, and to induce the public to so believe, the 
court may, as agalnst him, afford relief to the party injured." 

In Thompson v. Montgomery, 41 Ch. Div. 35, cited by the suprême 
court in the case of Coats v. Thread Co., hereafter referred to, (149 
U. S. 562, 13 Sup. et. Rep. 966,) the controversy related to aie man- 
ufactured at Stone, in Staff ordshire. There, in deciding to enjoin 
the défendants from using the words "Stone Aie," the judge says, 
(page 51:) 

"I am satisfied that the défendant does not use the words 'Stone Aie' for 
any honest purpose whatever, but, according to the évidence, witli a distinctly 
fraudulent purpose. Is there any reason, then, why the court should not deal 
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wlth hlm accordlngly, and prevent hlm from carrylng ont such Intention, by 
restralnlng hlm from uslng the words whlch he wlll only nse tôt that 
purpose?" 

In the case of Johnston v. Ewing, L. R 7 App. Cas. 219, the 
house of lords say: 

"No man bas a right to adopt and use so much of his rlval's establlshed 
trade-mark as will enable any dishonest trader, Into whose hands liia own 
goods may corne, to seU them as the goods of his rival." 

In Manufacturing Co. v. Loog, 18 Ch. Div. 412, it is saîd: 
"No man Is permitted to use any mark, stars, or any other means ■whereby, 
without making & direct false représentation hlmself to a person who piu-- 
chases from hlm, he enables such purchaser to tell a lie, or make a false 
représentation, to somebody else, who la the ultlmate customer." 

Says the lord chancellor in Wotherspoon v. Currie, L. E. 5 H. L. 
517: 

"It was long ago polnted ont that It te not upon the mala mens towarda 
the buyer that the décision of the case rests." 

In Lever v, Goodwin, 36 Ch. Div. 1, the court says: 
"Now, It has been said more than once, In thls case, the manufacturer ought 
not to be held llable for the fraud of the ultlmate seller; that Is, the shop- 
keeper or the shopkeeper's assistant. But that Is not the true view of the 
case. The question is whether the défendants hâve or hâve not knowlngly put 
Into the hands of the retaU dealers the meana of decelvlng the ultlmate pur- 
chasers." 

The question thus stated I consider to be the question hère, and 
the answer must be that the défendants knowingly put into the 
hands of the retail dealers an article of the défendants' manufac- 
ture, so dressed up that, in the hands of the retail dealers, it is 
an effective means of deceiving the ultimate purchaser into the 
belief that he is purchasing the Champagne wine of the complain- 
ants known as "G. H. Mumm & Co.'s Extra Dry." 

At the argument great stress was laid by the défendants upon a 
décision in their favor, rendered by Judge Coxe, in an action similar 
to this, brought by the same complainants, in the southern dis- 
trict of 'Nev/ York, (Mumm v. Kirk, 40 Fed. Eep. 589,) which décision, 
it is insisted, should control the décision of the présent case. But 
in controversies of this character, as has been stated by the 
New York court of appeals in the case of Fischer v. Blaok, cited be- 
low, (33 N. E. Rep. 1040,) "each case must, in a measure, be a law 
unto itself." The case decided by Judge Coxe related to a différent 
défendant, and to a wine differently marked. In that case the 
différence between the two methods of dressing up the goods, 
presented to the court, was so great that it was found as a fact that 
the défendants' article could not be used for fraud unless the 
vendor happened to be a knave, and the purchaser an imbécile. Far 
différent is the case at bar. In this case it has been made plain 
that the défendants dress up their manufacture in a manner well 
calculated to deceive an intending purchaser not initiated, and 
induce him to believe that the article purchased is the wine of the 
complainants, known as "G-. H. Mumm & Co.'s Extra Dry." This 
dress the défendants adopt for the purpose of enabling such a . 
fraud to be practiced. No other reason has been suggested, and 
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none exists. The fact that an article such. as the défendants make 
is dressed up by them as they dress it proves the existence of 
knaves willing to use the défendants' article for the purpose of 
deceit, and also the existence of persons not initiated capable of 
being deceived into buying tlie défendants' manufacture as G. H. 
Mutnm & Co.'s Extra Dry. If there were no suchi persons the de- 
fendants nerer would hâve gone to the expense of dressing up their 
product as they do. 

But it is said that the défendants are guiltless because they hâve 
never stated anything but the truth in regard to their manufacture. 
The earnestness with which this ground of défense has been pressed 
upon the court justifies some further comment upon the character 
of the act of the défendants in dressing up their article as they 
do. What the défendants do is this: They make, and put in the 
hands of other persons, the means of fraud, knowing that thèse 
means can be, and probably will be, employed for the purpose of 
fraud, and to the injury of the complainants. The défendants 
make and sell, knowingly, the tools for fraud; and they, and the 
knaves who buy the tools of them, intending to use them for the 
fraudaient purpose for which they Vi'ere constructed, are co-con- 
spirators, each guilty of the fraud perpetrated in pursuance of the 
intention vrith vrhich the tools were made, and this although the 
particular persoh intended to be defrauded is not agreed upon be- 
tween them. A person who knowingly sells counterfeit money, 
of his manufacture, to a person who buys it as counterfeit money, 
with intent to utter it as true, is found guilty of selling counter- 
feit money with intent to defraud. The use of "a token by which 
the party acquires a greater crédit;" "some token which may 
affect the public;" "fraud which, in its nature, is calculated to de- 
ceive numbers;" "selling goods with counterfeit marks;" "placing 
il false mark upon a spurious article, to pass it ofl as genuîne," (Dr. 
Bums, J. P. vol. 3, p. 271,) — are the ingrédients of crime at common 
law. Présent as thèse ingrédients are in tMs case, they show the de- 
fendants guilty of fraud when they make and sell a product dressed 
up in the manner described. "There is no différence, in point of 
évidence, whether the case be a criminal or civil case. The same 
rules apply to both." 2 Russ. Crimes, p. 354. The défendants, 
when they make and sell an article dressed up, as it is, in a form 
calculated to deceive numbers into the belief that it is the Cham- 
pagne wine manufactured and sold by the complainants under 
the name of "G. H. Mumm & Go. Extra Dry," could be convicted 
of misdemeanor at common law. "Deceitful practices, involving 
considérations of public trade, which defraud another of his known 
right, by means of sonie artifice or device, contrary to the plain 
rules of common honesty, are cheats punishable at common law." 
Id. p. 280. "The chief ingrédients of the crime of forgery, which is 
a misdemeanor at common law, are fraud, and an intent to de- 
ceive by imposing upon the world that as the act of another, to 
which he has never consented." Id. p. 367. Acts of this character 
are always unlawful, and, when they cause spécial injury, give the 
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person injured a right of action, and the right, in a proper case, 
to the protection of a court of equity. 

Since the argument of thls case, two récent décisions, — one by th6 
"New York court of appeals, (Fischer v. Blanli, 33 N. E. Eep. 1040,) 
and the other (Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. Bep. 
966) by the suprême court of the United States, — hâve been brought 
to my attention by each of the parties to the controversy, as support- 
ing its contention in thîs case. I find in the décision of the New 
York court of appeals distinct support for a décision in favor of 
thèse complainants. In that case it was declared that, although 
there could be no exclusive right to a name which indicates a char- 
acterist'ic quality of the article to which it is applied, suoh a name, 
when used in connection with a particular form, style, color, and 
embellishment of the package that had been adopted by the plain- 
tiif, and when the resemblance between the défendants' package 
and that of the plaintiff is such that there is danger that the one 
may be taken for the other, to the détriment of the plaintiff, and 
to the déception of the public, it is the province of equity to inter- 
fère for the protection of the purchasing public, as well as the 
complainant, "and for the suppression of unfair and dishonest com- 
pétition." Such is the case at bar. The défendants apply to a 
bottle of the form generally used for Champagne wine, and con- 
taining their product, the name "Extra Dry," in connection with 
the rose-colored cap adopted by the complainants, in 1866, to 
designate their wine, and aiso in connection with the eagle, with 
head erect and wings extended, adopted by the complainants as 
their trade-mark, also in connection with the impérial mantle used 
by the complainants in their advertising, and which has been above 
described; and, by applying thèse designating marks in the way 
they do, the défendants make their manufacture so to resemble 
the manufacture of the complainants that one may be taken for 
the other, to the détriment of the complainants, and the déception 
of the public. 

It is further to be observed that although, in the case decided 
by the New York court of appeals, there was no testimony from 
witnesses that in the trade the défendants' manufacture had been 
taken for the other, the danger of such mlstake was held suffl- 
cient to call for the interférence of the court. See, also, Braham 
V. Beachim, 7 Ch. Div. 856. That case, therefore, overthrows the 
objection taken hère, that there is no évidence of any instance 
where a person has been defrauded by the method adopted by 
the défendants in dressing np their manufactui*e. In a case like 
the présent it would be too much to require the complainants 
to prove instances of such déception. It is not likely that the 
knave who perpétrâtes the fraud upon the ultimate consumer will 
disolose himself to the complainants; and the ultimate con- 
sumer, îf cognizant of the fraud practiced upon him, could not, 
unless by mère accident, be known to the défendants. Such testi- 
mony is unnecessary, where, as hère, the proofs warrant the con- 
clusion that the only reason for the dress adopted by the défendants 
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for their product is that it can be snccessfully used to defraud tlie 
ultimate consumer. Moreover, it is not to be disputed tbat dan- 
ger of injury to the complainants is created by the défendants' 
method of dressing up their article, and danger of injury is sufS- 
cient ground for the interposition of a court of equity. 

The other décision referred to is a récent décision of the suprême 
court of the United States in the case of Coats v. Thread Co. I 
flnd in this décision no support to the défendants' contention in 
this case. In the ârst place, I observe that in that case the ques- 
tion whether the resemblance between the designs upon the com- 
plainants' and the défendants' spools of thread was such as to 
indicate an unlawful intent was determined by comparison of the 
two designs. This disposes of défendants' contention hère that 
the court cannot, in this case, find such a resemblance, because no 
witnesses hâve been called to testify to that effect. In the next 
place, the suprême court say: 

"Irrespective of the lechnical Quoption of trade-mark, the défendants hâve 
no right to dress their goods in such a way as to decelve an intendlng pur- 
(ihaser, and Induce him to believe he is buying those of the plalntiff." 

As this is just what thèse défendants do, the unlawfulness of 
their act is no longer open to question. 

The suprême court, in the case referred to, dismissed the bill 
upon the ground that intent on the part of the défendants to im- 
pose upon the public bas been disproved by the défendants, and 
the dress of the goods adopted by the défendants bore so little 
resemblance to the dress adopted by the plaintiff that mistake 
could hardly be possible. In the case at bar an intention on the 
part of the défendants to impose upon the public by meaas of the 
dress in which they put up their manufacture is found proved. 
A comparison of the two articles shows that imposition and injury 
to the complainants is a natural resuit of putting upon the market 
défendants' article, dressed up as they dress it There is also 
testimony that such would be the resuit, from a witness — Mr. Cham- 
berlain — ^whose competency to speak on such a matter cannot be 
denied. 

I hâve not overlooked the remark of the suprême court that 
the défendants were not bound to such a degree of care in avoid- 
ing resemblance between the dress of their thread and the dress 
of complainants' thread as might induce a careless person to ao- 
cept one for the other. But this is said in référence to a case 
where intention to defraud was found to hâve been disproved, 
and where the court was asked to décide that a manufacturer who 
bas donc nothing to enable bis product to be put off as being the 
manufacture of another is responsible for the imposition upon the 
ultimate purchaser, accomplished solely by a false statement in 
regard to bis manufacture, made by the shopkeeper. I find 
nothing in this to prevent the complainants from receiving pro- 
tection in the présent case, where the means of accomplishing the 
imposition are furnished by the manufacturers, and are sold with 
knowledge that they are bought because they are capable of 
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deceiving the ultîmate purchaser. In such a case it ïs no answei 
to say that tlie ultimate purchaser was ignorant or unwary. As 1 
understand it, the law is intended for the protection of the igno- 
rant, the weak, and the unwary. The sharp and the shrewd take 
care of themselves without aid from the courts. The défendants 
dress up their article in the way they do with the distinct pur- 
pose of enabling the weak, the ignorant, and the careless to be 
defrauded therehy; and, when their purpose is accomplished, I 
discern no just ground upon which to except them from responsi- 
bility. At common law it is net necessary that the false token 
used should be such that ordinary care and common prudence were 
net suflficient to guard against the déception. People t. Haynes, 14 
Wend. 557. It is said by Lord Mansâeld that frauds by means of false 
tokens cannot be guarded against by common care and prudence. 
Eex V. Wheatly, 2 Burrows, 1129. The injury to the complain- 
ants and to the public is the same, when, by the means provided 
by the défendants, a bottle of the défendants' manufacture is put 
off as the wine of the complainants, whether the purchaser be 
wise or ignorant, careful or careless. 

Upon thèse grounds, my décision is that the complainants hâve 
shown the défendants guilty of unfair compétition in dressing up 
their article of their manufacture in the manner described, and 
are entitled to an accounting, accompanied by an injunction. As 
to the extent of the prohibition to be awarded, I am of the opin- 
ion that the défendants should be prohibited (1) from dressing up 
their product in the manner heretofore employed by them, or from 
using in combination the marks, labels, and capsules described. 
(2) They must also be forbidden to use upon any bottles of their 
product colorable imitations of the complainants' trade-mark, which 
they hâve hitherto placed upon their bottles, or any similar imi- 
tation thereof. (3) They should also be prohibited from placing 
the words "Extra Dry" upon any bottles of their product, of the 
character that has been described, either in combination or other- 
wise. This upon the ground that the words "Extra Dry," as ap- 
plied by them to the article they manufacture, constitute an untrue 
and deceptive représentation, made, not for the purpose of descrip- 
tion, but for the purpose of fraud, and which are calculated to de- 
ceive, to the injury of the complainants. (4) They must also, upon 
the same grounds, be prohibited from surrounding the neck and 
cork of a bottle of the form generally used to contain Champagne 
wine, which contains their product as herein described, a rose- 
colored capsule of métal, whether stamped with the words "Extra 
Dry," and an imitation of the complainants' trade-mark, as in the 
exhibit before the court, or otherwise. The rose color in question 
may doubtless be lawfully used in other ways than in the way 
indicated. But the use which the défendants make of the rose color, 
in connection with a métal capsule upon bottles of the form usually 
employed to contain Champagne wine, which contain their prod- 
uct, is accompanied with a fraudulent intent, and when so used 
constitutes an untrue and deceptive représentation, which may 
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well be forbidden by a court of equity. îîo injury to IJte défend- 
ants can follow such a prohibition as I hâve decided. The public 
will be protected thereby from fraud, and the complainants re- 
lieved from danger of injury. If any doubt can be fairly enter- 
tained as to défendants' purpose in using a rose-colored capsule 
in the way they do, as was said by Judge Wallace in Association v. 
Piza, 24 Fed. Kep. 151, "it is not unreasonable to résolve any doubt 
that may remain in favor of the complainants." 
Let a decree be entered in conformity with this opinion. 



CORNE LL V. BATAILLE. 

(Circuit Court, S. D. New York. July 5, 1893.) 

Patkkts for Inventions— Infringement — Gates. 

Letters patent No. 213,119, issucd Mardi 11, 1879, to Marlclox & Hum- 
phries, for an improvement in gâtes, eovcrs a gâte consisting of a séries 
of upriglit pivots, a séries of ci-oss and Connecting braces pivoted to- tlie 
pickets at two or more central points, and liaving uppor and lower points 
of connection, arrangea to slide vertieally witliin or upon tlie picliets, 
wliereby tlie latter are adaptcd to slide upon a base support across tlie 
gâte opening witiiout clianging ilieir parallelism or tlieir positions verti- 
eally. Hdé, tbat tlie patent is not infringed by a gâte of lattice work 
pivoted at tlie intersection lilie lazy tongs, and supported by an uprlgbt 
bar, from wliich it is extended, with a parallel bar in the middle, and an- 
otber at the onter end, siiding on a base support 

In Equity. Suit by John M. Cornell against Achille Bataille for 
infrtngement of a patent. T3ill dismissed. 

Charles N. Judson, for plaintiff. 
Frances Forbes, for défendant. 

WHKELEE, District Judge. This suit is brought upon patent 
ISTo. 213,119, dated March 11, 1879, and granted to Maddox & 
Humphries, for an improvement in gâtes, upon those granted to 
Maddox in patent No. 191,984, dated June 12, 1887, -whicli. consisted 
in a séries of pictets connected together by lines of Imuckle joints, 
so as to be drawn ont to close a space, aud fold up to open it. This 
improvement consists in combiuiug a séries of cross and Con- 
necting braees with the pickets, instead of the kuuckle joints, 
to support the gâte, and keep the piclcets parallel. The first claim, 
novi' in controversy, is for "a gâte for hall way s and other places, 
consisting of a séries of upright pickets, and a séries of cross and 
Connecting braces or bars pivoted to the pickets at two or more 
central points, and having upper and lower points of connection, 
arrangea to slide vertieally within or upon the pickets, whereby 
the latter are adapted to slide upon a base support across the gâte 
opening without changing their parallelism or their positions verti- 
eally, substantially as described, for the purpose specified." The 
ulleged infringement is a gâte of lattice work pivoted at the inter- 
sections like lazy tongs, and supported by an upright bar from which 
it is extended, with a parallel bar in the middle, and another at the 
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outer end, sliding upon a base support across the space to be closed. 
Thèse three upright bars are said to constitute the séries of upright 
pickets, and the lattice work, the cross and Connecting braces of 
the first claim of the Maddox & Humphries patent. The gâte of 
that patent is constituted of upright pidcets supported by large 
spaced braces in the form of pivoted lattice worlc. The defendant's 
gâte is constituted of pivoted lattice work supported by large spaced 
upright bans oalled "pickets." Thèse gâtes are said, in behalf of 
the plaintiff, to be, in substance, the same. But the bars at the 
ends of the defendant's gâte are of the frame of the gâte, such 
as most or ail gâtes hâve, and are not pickets. The middle bar 
might properly be called a picket, but there is no séries of pickets, 
constituting the body of the gâte, such as the plaintiff's patent calls 
for. The plaiutifl's gâte is, in substance, a picket gâte; the defend- 
ant's, a lattice gâte. The improvement of Maddox & Humphries, 
involved hère, consisted in putting coarse lattice work on pickets 
to make a picket gâte. The défendant does not use that improve- 
ment, nor make such a gâte. 

Let a decree be entered that the défendant does not iafringe, and 
that the bill be dismissed. 
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(Circuit Court of Appeals, Seventh Circuit May 10, 1893.) 

No. 66. 

Patents for Inventions— Novblty— Corn Ccltivatob. 

The ûrst and second claims of letters patent No. .507,530, issiicd Atirusî 
2, 1887, to King & Morgan, for a corn cultivator, comprismg smoothing 
planks, protectors secured thereto and extending backward therefrom, 
and diverging arms, provided wlth shovels or scrapers, socured to the 
smoothing planks opposite the protectors, and for the comblnation of the 
smoothing planks, the protectors, the arches Connecting tho smoothing 
planks with the protectors, and the diverging arms, are void for want 
of novelty, as each of the éléments is old, and their comblnation produces 
no new resuit. 

Appeal from the Circuit Court of the United States for the East- 
em District of Wisconsin. 

In Equity. Bill by Deere & Co., a corporation, against the J. I. 
Case Plow Works, for alleged infringement of a patent. Decree 
for défendant. Afflrmed. 

Statement by WOODS, Circuit Judge: 

The appellant, a corporation of Illinois, claiming title under the patentées, 
sued the appellee, a corporation of Wisconsin, for infringement of the flret 
and second claims of letters patent No. ."'.(iï-i ;. issued August 2, 1887, to 
King & ilorgan. In the spécification it Is said: "Our invention Is an Im- 
proved cultivator for cultivating listed corn, and it consists in certain novel 
and peculiar features of construction, hereinaf ter fully described and claimed." 
The claims are of the foUowing ténor: "(1) A cultivator, comprislng tho 
smoothing planks, the protectors seciu-ed thereto and extending backward 
therefrom, and the diverging arms, provided with shovels or scrapers, secured 
to the smoothing planks on opposite sides of the protectors, substantially as 
set forth. (2) The comblnation of the smoothing planks, the protectors, tiae 
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arches Connecting the Inner ends of the smoothlng planks and tîie rear ends 
of the protectors, respectlvely, and the dlrerglng arms, provided wlth shovela 
or scrapers, havlng thelr front ends adjustalsly secured to the smoothlng 
planks, and thelr rear ends adjustably secured to the projecting ends ol the 
rear arcli, substantlally as s-pecifled." The respondent answered, showing the 
prior art, and denying both invention and infringement 

The complainant's expert wltness glves the foUowing explanatlon of the 
construction and opération of the cultlvators described in the patent: "The 
Kiug & Morgan patent shows and describes a cultivator of that class of type 
wliich is especlally adapted for cultlvating corn -which has been planted by 
a lister plow planter, In whicli tlie hills of com are in rows, in trenches, or 
furrows in the ground from four Inches to a foot or more in depth, and 
each trench, as a matter of course, between two ridges of soU. Thls patent 
shows and describes a cultivator of that class in which two planks or smooth- 
ing boards form the forward part of the cultivator, and to which are secui-ed 
runners which extend rearwardly from the smoothlng boards. Arms are 
also flxed to the smoothlng boards, and extend rearwardly therefrom, which 
are provided with cuvved scrapers or cutters on their rear ends, bet^ween 
which scrapers or cutters are located fenders tliat are fixed to and extend 
rearwardly from the runners. The organlzatlou of this cultivator, as shown 
and described In this patxînt, Is such tliat the smoothlng planks or boards 
run or operate on the tops of the adjacent ridges of soil, so that whih? 
smoothlng and levelmg tliem tliey also crush the clods and pièces of sod 
and to that estent cultivât© the upper portion of the ridges; and, as a 
matter of course, in so cultivating and crushing down the tops of the ridges, 
raany clods wlU fall down or roll down the sides of the ridges tn rear of 
the smoothing boards. Thèse clods w!ll be prevented from striking the hills 
of com or the corn plants by the runners, or protectors as they are also 
called in the patent, which pass along one at each side of the row of plants, 
and, while so actlng as protectors for the plants, also serve to guide and 
hold the machine in Une with the row of plants, as thelr lower surfaces are 
adapted to run upon the ground. As shown and described, the bars, two of 
which are on the outer side of each runner, hâve no function, apparently, ex- 
cept to carry the curved cutters, scrapers, or shovels at their rear ends, 
which scrapers or shovels, as shown and described, act upon the confrontlng 
sldes of the ridges to tear out the weeds, pulverlze and loosen tlie soii 
aud work the soil gradually downward towards the plants, which the soil is 
prevented from damaglng by the fenders which are carrled on the rear 
ends of the runners, one between each set of cultivating shovels and, the row 
of plants. Thèse parts— the smoothing boards, the ninners or protectors, 
the fenders at the rear end, .ind the arma or guides to the rear ends of which 
the shovels or scrapers are flxed, as shown and described In the patent — are 
conuected at or near the forward ends of the runnei-s, and also at a shoi-t 
distance forward of thelr rear ends, by arches which render the whole device 
substantlally rigld, and which are high enough in their arched portions to pass 
over plants three or four feet In height, and which also furnish means for 
adjusting the distance of the smoothing boards apart, aa also the distance 
between the runners and the scraper-carrying arms, and also provide meana 
for the adjustmont of the nmners and the scraper-carrying arms, or elther 
of them, laterally, at one end, wlthout adjustment at Its other end, where- 
by the angle of elther the runners or the shovel-carrylng arms may be ad- 
justed laterally to the Une of adv.ance of the machine." 

The defendant's expert, after referring to the first clalm. makes this state- 
ment of the prior art: 

"I hâve examincd thls clalm and the prior art to ascertain If the combina- 
tlon of thèse things were known before,— thèse thlngs being the smoothiag 
plank, the protectore, and the scrapers. Thèse I find, both singly and com- 
blned, In several earlier patents. For instance, the patent to Clar^c (No. 2S)3,227) 
is a cultivator for listed corn. It has the protector runners and scrapers sub- 
stantlally the same as in King & Morgan's patent The patent to Holmes 
(No. 308,671) has protectors to prevent tlie clod from falling on or ngainst 
tha plants. The patent to Nelson (No. ai9,009) has smoothers and ctiltivator 
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teeth. The patent to Black (No. 329,530) tas smoothing planks, protecting 
runners, and scrapers. The patent to McCandless & King (No. 330,143) has 
smoothing planks, runners, and diverging scrapers attached to said smooth- 
ing planks. The patent to Moffltt (No. 338,180) has smoothers, fenders, and 
diverging nrms and scrapers. The patent to Snavely (No. 349,065) has 
smootJiing planks, nmners, fendei-s, and scrapers. The patent to Kessler 
(No. 350,684) has smoothing planks, laterally adjustable runners, fenders, anil 
scrapers. The patent to ScauUin (No. 351,343) has smoothing planks, laterally 
adjustable runners, diverging arms, and scrapers. The patent to McCandless 
& King (No. 352,703) has a smoothing plank, laterally adjustable iiinners, 
and scrapei-s. In the patent to Worden (No. 350,674) there is a smoothing 
plank, and also runners which are protectors, and diverging arms attached 
to the smoothing plank. The patent to Platz (No. 301,715) has smoothers, 
iTinners, and scr.ipers. The patent to Murphy (No. 362,053) has smoothers, 
laterally adjustable ninners, and scrapei-s. * * * The second claim of the 
King & Moi-gan patent rcferred to introduces the arches and the latéral ad- 
justmont of the arms. In other particulars the second claim does not differ 
from the flrst. An arch is shown in Clark patent, (No. 293,227,) in Nelsoti, 
(No. 319,009,) and In Jlurphy, (No. .302,053,) and laterally adjustable parts are 
shown in Murphy, and in McCandless & liing, (No. 352,703.)" 

"From this view of the prior art it will be seen," sjiy counsel for com- 
plainant, "that there is not a single patent introduced in évidence by appeUee 
which hiis the diverging anns, or any équivalent therefor; and therefore the 
fli-st claim is not met by either of them, or by ail of them put together. 
No such thing as the diverging arms of the patent in suit can be abstracted 
or taken from any one of tnese patents. The prior art does not show any 
diverging arms which are adjustable at the fi'ont end and adjustable at the 
rear end, or each separately adjustable at either end; so that no one of them, 
nor ail of them together, oontains an approach, even, to the second claim 
of Oie patent in suit. The only adjustment claimed for thèse old patents Is 
radially-swinging .nnd pivoted side bars, and a space adjustment between the 
runnere. The patent in suit shows a space adjustment between the runners, 
in addition to the adjustments callod for in the second claim." 

The case was heard below by Judge Jenkins, and the record contains the 
foUowing mémorandum of liis décision: 

"In View of the prior art, I am of opinion that the claims of the com- 
plainaut's patent which are hère involved must be strictly construed, and 
limited to the structure described. In the complainant's device, the diverging 
arms hâve their front ends adjustably secured to the smoothing planks by 
means of bolts. The inner ends of the smoothing planks are connected by an 
arch, ttie ends of which are slottcd, and adjustably secured to the smoothing 
planks by bolts passed through the slots into the smoothing planks. In thl8 
combinatjon one essential functiou of the smoothing plank, in addition to its 
old and well-known function, is to support by means of the arches the 
diverging arms. Take it away, and the forward part of the diverging arms 
would hâve no support. In the defendant's machine the diverging amis 
are supported by means of arches directly connected therewith. The smootli- 
ing board fumlshes no support to the diverging arms, but is supported by 
brackets fixed ro the forward ends of the runners. It is connected, near its 
eenter, witli the extended arm of the forward arch attached to the diverging 
arms, thereby ohtaining support, not yielding support. Its function in the 
defendant's machine is its old and well-known office, to which the eomplain- 
ant has no claim of exclusive right. It is not secured to the diverging arms 
in the sensé in which that term is used in tlie claims of the complainant's 
patent. The purpose of tlms adjusting tho smoothing boards in defendant's 
device is to enable them to be adjusted vertically, independently of the 
runners and of the diverging arms. This pm-pose would fail If they were 
secured to the arms as in complainant's patent" 

Bond, Adams & Pickard, for appellant, 
Peirce & Fisher, for appellee. 
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Before GRESHAM and WOODS, Circuit Judges, and BTINW, 
District Judge. 

WOODS, Circuit Judge, (after stating the facts.) If the dé- 
cision of the circuit court is open to just criticism it is because it 
was not put upon tlie ground tliat the claims in suit are without 
novelty. In Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. Eep. 
20, it was urged that the circuit court had erred "in flnding that 
there was no novelty in complainant's invention, because one fea- 
ture was found in one old patent, and another feature in another, 
and still another feature in a third patent, ail of which contained 
the matter of the claims of the complainant's patent;" but the 
suprême court overruled the objection, and quoted as follows from 
Pickering v. McCuUough, 104 U. S. 310, 318, and Burt v. Evory, 
133 U. S. 349, 10 Sup. Ct. Rep. 394: 

"In a patentable combination of old éléments ail the constitueiits must 
so enter Into It as that each qualifies every other. • ♦ * It must foi-m 
elther a new machine of a distinct character and function, or produce a re- 
suit due to the joint and co-operating action of ail the éléments, and which 
is not the mère adding together of separate contributions." "ïhe combina- 
tion of old devices into a new article, without producing any new mode of 
opération, is not invention." 

That court lias repeatedly held that "it is not enough that a 
thing shall be new in the sensé that in the shape or form in which 
it is produced it shall not hâve been before known, and that it 
shall be useful, but it must, under the constitution and the stat- 
ute, amount to an invention or discovery." Cases on the snbject 
are cited in Hill v. Wooster, 132 U. S. 693, 10 Sup. Ct. Rep. 228, and 
Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. Rep. 1042. 

The constituent éléments of the claims in suit are proved and 
conceded to be ail old. As combined, they are without essential 
change of individual structure or function, and they effect by their 
co-operation no distinctly new resuit. In the spécification of the 
patent the only novelty claimed is in features of construction. 
The one feature insisted upon in argument is the diverging and 
adjustable arms, and it is the adjustability on which chief reliance 
seems to be placed. But there is no novelty in that, nor in the 
means of producing iti, whether it be done upon parallel or di- 
vergent Unes. A corresponding adjustability between the nin- 
ners of the cultivators is shown in the older patents, produced 
by similar means, and effecting in a measure the bénéficiai re- 
sults attributed to the arms in question. Similar arms, witi 
shovels attached, are found in the older devices, and it involved 
no invention, and but little skill, to put such arms on the outside 
of the runners of King & Morgan, and to duplicate in them the 
means of adjustment alieady illustrated in the runners of older 
cultivators. 

Stress is laid by the complainant's expert upon the fact that 
the diverging arms cf the claims are secured to the smoothing 
boards. Insisting that an indirect connection is within the scope 
of the claims, he pronounces the respondent's construction an in- 
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fringement, but admits that if the arms, instead of being secured 
to the smoothing boards, were attached to bars extending laterally 
from the runners, they would not be within tbe claims, "unless 
the bars were very near the smocthing planks." Neither infringe- 
meiit nor patentability can reasonably be made to dépend upon the 
distances between the parts of such a combination, nor upon any 
considération so insigniiicant and void of elîect upon the opération 
of the device. 

The decree below should be affirmed, with costs, and it is so 
ordered. 



KENNEDY v. CHICAGO CITY RY. CO. et al. 

(Circuit Court of Appeals, Seventli Circuit May 10, 1893.) 

No. 63. 

1. Patents for Inventions— Boilebs—Infjiingement. 

Tiie tliird claim of letters patent No. 224,685, issued February 17, 1880, 
to Hazelton & Kennedy, for a new and improved sectional boiler, con- 
sisting of tlie combination of liorizontal bot-water pipes and steam pipes 
set inside of a lire chamber, witb vertical drums and mud drum set 
outside of the lire chamber, W, covere merely the particular combination 
therein described, and is not infringed by a device consisting of a 
"porcuplne" boiler, havlng a central standplpe. In whlch numerous hol- 
low tubes are inserted so as to radiale horizontaUy, and having three 
larger tubes riveted to the standplpe, and extending liorizontally through 
tlie brickwork surrounding the lire chamber. 50 Fed. Kep. 196, afflrmed. 

2. Same— Boiler DefIjEotors—Noveltt— Patentable Invpintion. 

Letters patent No. 349,720, issued September 28, 1886, to Edward S. 
T. Kennedy, for an improvemput in boiler deflectors consisting of the 
combination of a "porcuplne" boiler and Its jacket vv'ith horizontal flame 
deflectors of segmentai form, placed within the combustion chamber In 
position for protecting the exposed ends of the tubes, and defleeting the 
heated products of combustion towards the boiler cyllnder, are void for 
want of novolty and patentable invention. 50 Fed. Rep. 196, afiirmed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

Bill by Edward S. T. Kennedy against the Chicago City Railway 
Company and others to restrain the alleged infringement of certain 
patents. Decree for défendants. Complainant appeals. Affirmed. 

Banning, Banning & Paysen, for appellant. 
Bond, Adams & Pickard, for appellecs. 

Before WOODS, Circuit Judge, and BUKN and BAKER, Dis- 
trict Judges. 

PER CUEIAM. We concur in the conclusions of the circuit 
court as stated in the opinion reported in 50 Fed. Rep. 196. The 
decree, therefore, should be afiQnned, with costs, and it is so 
ordered. 
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BODEN V. DBMWOLF et al. 

(District Coutt, E. D. Loulsiana. Jime 16, 1893.) 

No. 13.004. 

1. Admiraltt Pleading — LiBEL — Amkndment. 

A llbel liavm2 been filed against a ship and a person named as owner, 
a third person appoared, and claimed as owner, setting up in his answer 
tliat lie was the tnie ovvner. A rolease bond was given, signcd by tlie 
master, as lavful bailee of such third person, and by sureties. Udd, that 
tlie sureties woukl not be afCeeted by tlie allowance of an ameudment 
making tlie third per.son a party respondent to the libel, and sucli arnend- 
ment may be made. 

3. SnipriNG— Négligence— In.tdry to Stevedoi!e's Khploye. 

A stevedore's employé, who, after the work ol loading is eitlier flnished 
or snspended, goes into the hold to get his coat, Is lawfully there, and 
the shipowner is under obligation to avoid injuring Mm by want of 
reasonable eai-e. 

3. Same— Fellow Servants. 

AVhere a stevedore's employé is killed by the fall of a block and taekle 
because but one mau is managing the same, the wrong cannot be laid 
to the négligence of a fellow servant, but is chargeable to the gênerai 
management of the ship, for which the owners are re.sponsible. 

4. Death bv Wrongful ..Ict— Meascrb of Damages. 

Under a libel to recover for the wrongCul deatli of a stevedore's em- 
ployé, it appeared that deceased was about 50 years old, had a wife and 
four children, and received 50 cents an limir when he worked, but there 
was nothing further to show the amount of his eamings. Edd, that 
.$1,500 should be awarded to the next of kin. 

In Admiralty. Libel to recover damages for alleged négligence 
causing death. Decree for libelant. 

McGloin & Louque, for libelant. 

Farrar, Jonas & Kruttsclinitt, for claimant 

BILLINGS, District Judge. Tliis is a suit bronght by Bertha 
Boden, as widow of Joseph Brown, and as mother and natural 
tutrix of his minor children, against Capt. 0. Demwolf, master of 
the German steamship Kerwieder, and against Hausa, Dempfschiff 
& Rhederic, owners of said steamship, for damages occasioned by 
the death of the husband and father, Joseph Brown. The process 
in this case was that authorized by rule No. 2 in admiralty, and, 
in defanlt of the défendants being found, the steamship itself was 
attached. 

The ârst question to be considered is as to the propriety of allow- 
ing an amendment which cornes up in this way. Upon the seizure 
of the steamship Kerwieder, the Hamburg-American Paclcet Com- 
pany appeared as claimants, and bonded the steamsliip. Tlie appli- 
cation is to amend the libel by substituting as défendant the name 
of this corporation in place of the persons named as owners in the 
libel. There would be difficulty in allowing this, but for the 
peculiar character of the answer, and of the bond of release of the 
steamship. The answer in the case is that of this corporation, 
Hamburg-American l'acket Company, which proceeds to state that 
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ît, and not the parties narned as owners, are the true owners of 
the steamship Kenvieder, and then further proceeds to answer the 
libel upon the merits. But, as matter of form, there would he no 
need of any amendment, because, if A. is sued as owner causing dam- 
age, and B. sees fit to corne iuto the case, and submit himself to the 
jnrisdiction of the court, stating that he, and not A., is the owner, 
and submits the cause upon the merits, the amendment would fol- 
low, as of course, provided the libelant was willing to admit that the 
fact of ownership was truly stated in B.'s answer. But it is urged 
that the fact of a release bond of the sureties changes the question. 
The release bond, I hâve examined. It is a bond given by C. Dem- 
wolf, as master of the steamship Kerwieder, and lawful bailee of 
the Hamburg-American Packet Company, and signed by him as 
principal, as such master. In the reciting part of the bond there 
is the f ollowing récital : 

"Whoreas, a writ of attacbment was lately Issued out of the honoratile the 
district court of tlie United States of America for the eastem district of 
Liouisiana, at the suit of widow aad helrs of Joseph Brown v. Oaptain aud 
Owners of Steamsliip Kerwieder, lier taclde, apparel, and fumiture, etc., 
commanding the inarshal to seize and talie into his possession the steam- 
ship Kerwieder, whlch has been seized aecordingly, but has been released 
from sald seizure, and delivored to Christian Demwolf, the master aud law- 
ful l>ailee of the owners thereof, by reason of the signing, sealing, and de- 
livering of thèse présents, said claimant having obtained leave of court to 
bond said property, and flled a claim thereto, whlch is now of record In the 
derk's office of thls court." 

Then foUows the condition: 

"If sald claimant and surety abide by ail the orders, interlocutory or final, 
of the couit, and pay the said libelants the amount awarded by the final 
decreo rendered in the court to whlch the process is returnable, or in any 
appellate court, tJieii the foregoing obligation is to be void, but otherwise 
shaîl remain in full force .nnd virtue." 

It seems to me a conclusive answer to the objection of the 
respondents that the sureties would be affected by the amendment, 
leave to make which is asked, is that, unless such an amendment 
is made, no judgment could be given on the bond and stipulation. 
In other words, the whole proceeding on the part of the claimants 
and respondents, and of the sureties upon the bond, are upon the 
basis that just such an amendment had been or would be made, as 
is asked. This conclusion would be inévitable unless the libelant 
had chosen to take issue upon the averment that the Hamburg- 
American Packet Company was the owner of the steamship Ker- 
weider. This he admits, and asks leave to make the amendment. 
Such an amendment makes the whole proceedings harmoniotis. I 
hâve treated the application for leave to file the amendment as 
having been made upon notice, and hâve received the briefs of the 
respective parties upon it. Leave to make the proposed amendment 
is granted. Newell v. Norton, 3 Wall. 266. The court say: 

"It h fis beon otijectod Iiere that the allowance of tlie amendment was 
Injurions to the sureties in the bond given for the property. But this ob- 
jection is without foundation, as tlieir llability was neithor increased nor 
diminished. Kvery person bailing such property la considered as holding 
It snbject to ail légal dispositions of tlie court." 
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The question upon the merits is a simple one, Joseph Brown 
was an employé of the stevedore who had been engaged in loading 
the steamship. The work was either suspended, or altogether com- 
pleted, — there seems to be some question about which was the 
fact, — when he went back into the hold for his coat. It is not 
necessary to consider whether it was a fact established by the évi- 
dence that the worlc was altogether through, or was merely sus- 
pended. In either case the libelant was rightfuUy where he was at 
the time of the accident; his object being to get his coat, which had 
been left in the hold. It might, perhaps, be urged successfuUy, 
also, that he had spécial relations to the vessel, by virtue of his 
having been an employé of the stevedore, but it is not necessary 
to consider that. It is enough that he had business with the vessel 
which made his présence proper. Leathers v. Blessing, 105 U. S. 
026. TJnder those circumstances, if there were no spécial facts 
creating any obligation, the owners of the vessel were bound to 
avoid injuring him by want of reasonable diligence. 

As to the négligence: The négligence charged is that there was 
but one man to manage a block and tackle, whereas there should 
hâve been more, which block and taclde fell upon Joseph Brown, 
and caused his death. I think the évidence shows there was but 
one man managing the block and tackle at the time of the accident, 
and that one man was not sufficient. It is urged that this is a fault 
of a fellow worivinan or employé. I Ihink it dearly falls within the 
faults resulting from the management of the vessel itself. 

It was urged strenuously that the jurisdiction in admiralty to 
enforce the right of recovery claimed in this action is not maintain- 
able. The last utterance of the suprême court, bearing on this 
question, is in The Corsair, 145 U. S. 335, 12 Sup. Ct. Rep. 949, which, 
I think, looks strongly to maintaining the jurisdiction. 

As to the amount of damages: The husband and father was 
about 50 years old, and had a wife and four children. His wages 
were 50 cents an hour, when he worked. The testimony as to the 
facts showiug the value of his life goes but a little way beyond this 
gênerai outline. In the case of Cheatham v. Eed River Line, 56 
Fed. Rep. 248, I stated the gênerai grouiids upon which damages 
in case of death should be measured. It is to be observed that the 
amount of his earnings is left indefinite. Under ail thèse circum- 
stances, I think $1,500 would be a just and adéquate amount, as to 
the damages to be recovered by the next of kin. Let there be judg- 
ment, therefore, for that amount, with interest from the date of the 
death of Joseph Brown, to wit, January 11, 1893. 
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NATIONAL TYPEWRITBR CO. v. POPE MANUF'G OO. 

(Circuit Court, D. Massacliusetts. July 5, 1893.) 

No. 2,G85. 

Fédéral Courts — Jueisdiction — Tbiîkitorial Limits — Sdits asainst Corpo- 
rations. 

A corporation cannot be sued for infrlngement of a patent In the 
fédéral courts of a state otlier than that of its incorporation. 

In Equity. Suit by the National Typewriter Company, a cor- 
poration organized under the laws of Maine, against the Pope Manu- 
facturing Company, a corporation organized under the laws of Con- 
necticut, for infringement of letters patent No. 238,387, issued March 
1, 1881, to Thomas Hall, for an improvement in typewriters. Heard 
on demurrer to the bill for want of jurisdiction. Demurrer sus- 
tained. 

Eodney Lund, for complainant. 
William A. Kedding, for défendant. 

COLT, Circuit Judge. The défendant, being a foreign corporation, 
incorporated under the laws of Connecticut, cannot, under the ré- 
cent décisions of the suprême court, be sued in this district, and I 
must therefore sustain the demurrer on this ground. 



THOMSON-HOUSTON ELECTBIC CO. Y. CAPITOL ELEOTBIG CO. 
et al., (KEAD, latervener.) 

(Circuit Court, D. Tennessee. July 17, 1893.) 

No. 2,860. 

1. Peincipal and Agent — Agent's Fbadd against Principal — Notice to 
Agent not Notice to Pkincipal. 

An agent with authority to lend money f raudulently toolc for hls own use 
a part of liis priucipars f unds, and forwarded to his principal a note by an 
Irresponsible maker for the amount, with bonds of a certain corporation 
as collatéral, representing that he had loaned the amount on the note. 
The bonds he had fraudulently put into circulation, acting as agent of the 
corporation. Beld, that the agent actcd adversely to his principal, who 
therefore was not charged with knowledge of défenses to the bonds. 
AUen V. Rallroad Co., 22 N. E. lîep. 917, 150 Mass. 206, and De Kay v. 
Water Co., 38 N. J. Eq. 158, approved. 

3. Negotiablb Instruments— Tkansfeb witugut Indorsement — Equitable 
Défense. 

A note payable to an agent as "trustée," but not Indorsed by the agent, 
Is subject to équitable défenses in the hands of the principal, who has 
parted with valuable considération therefor. 
8. Same— Equitable Dépenses— Collatéral Secubities. 

The fact that a note is held subject to équitable défenses renders bonds 
payable to bearer likewise subject to suoh défenses whlle In the hands of 
tlhe note holrter as collatéral security for the note. 

In Equity. Bill by the Thomson-Houston Electric Company 
against the Capitol Electric Company and others to enforce a 

v.56F.no.ll — 64 
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sale of respondent's property under a mortgage. Heard on tlie 
intervening pétition of Mrs. Martha Eead, as owner of certain bonds 
of respondent, for a recovery and participation in tlie secuiity. 
Pétition dismissed. 

Granbery & Marks, for petitioner. 
Vertrees & Vertrees, for défendants. 

LURTON, Circuit Judge. The original bill was filed for the pur- 
pose of enforcing a sale of the plant and property of the Capitol 
Electric Company, conveyed in mortgage to secure an issue of 
bonds made by it. Mrs. Eead, claiming four bonds of $1,000 each, 
has intervened by pétition, and seeks a recovery and participation 
in the security. The bonds presented by her are not valid securities, 
and the défendant company is not liable upon them, unless Mrs. 
Kead can show that she is a bona fide holder for value. Thèse 
bonds formed part of a séries of 50 which the company resolved 
to donate to its sliareholders when ail its debts were paid. They 
were prepared and signed, and left in the custody of the secretary 
and treasurer, to be distributed upon the payment of ail the com- 
pany's debts. The company is not liable upon them if it is not 
eut off from défense by the negotiation of the bonds. 

1. The bonds are without considération, being intended as a 
mère gift to its ov?n shareholders. 

2. The debts of the company had not been paid when thèse bonds 
were issued by the secretary, in violation of his trust and duty, to 
himself as a shareholder. 

What is the character of her title? She allèges in her pétition 
that she "holds them as collatéral security for the payment of a 
note held and owned by her, purporting to be signed in the name 
of W. W. Morrow, dated July 1, 1890, payable one year after date, 
for |3,200, bearing interest from date." She also allèges "that the 
said note is payable to A. Dahlgren as trustée for petitioner, but 
she is the real party in interest, and she has owned and held the 
note from the time of its exécution, and is now entitled to demand 
and receive the amount due thereon." She further avers "that she 
holds the said four bonds as collatéral security for that amount, hav- 
ing acquired the same before maturity, for value, without notice of 
any défense thereto, either légal or équitable." This note is filed, 
and is in thèse words: 
"$3,200.00. Nasliville, Teim., July 1, 1S90. 

"Ono year aftor date T promise to pay to the ordor of A. Dahlgren, trustée, 
thirty-two hundred dollars, at the First National Bajik, for value recelved, 
wlth interest from date. W. W. Morrow." 

On the back of this note is contained the foUowing agreement 
concerning the bonds now involved: 

"The within note is secured by the pledge and deposit of the foUowing se- 
curities, to wit: Four bonds of the Capitol Electric Couipany, for $1,000 encb, 
Nos. 81, 82, 83, 84. And the First National Bank, or Its assigna, may, after 
the maturity of this note, sell the same for cash or on time, as It or they 
may deem best, without notice to other party, and approprlate proceeds to 
the payment of said note; and, in the event of the above-named seciiritica 
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being more than the amount of this note, the same shall be held to corer 
any other of my indebtedness to the bank. I agrée to pay aa attomey's fee 
and ail other costs of collection. W. W. Morrow." 

Now, the circumstances under which this note was taken are 
substantially thèse: Mrs. Eead, who seems to be a wornan of 
wealth, constituted her nephew, Mr. Dahlgren, her agent at Nash- 
ville, Tenn., for the purpose of lending her money. This agency, 
at the time of this transaction, had been continuons for many years, 
and she had, througli him, loaned large sums of money, notes being 
usually talcen payable to her. At the time of this transaction Mr. 
Dahlgren had some of her means in his hands, and when he rendered 
her a statement of his account, August 25, 1890, he credited himself 
with $3,200 as a loan to W. W. Morrow. Along with this state- 
ment he sent the Morrow note and four bonds of the défendant Com- 
pany as collatéral security. The évidence makes it clear that in 
point of fact he made no loan to Morrow. What occurred was 
this: Having money of his principal in his hands, which he 
wished to use for his own purposes, be procured a stranger of no 
known means or standing to exécute to him the note in question. 
This was made as a note for his accommodation, and for and in 
considération of $25. The collatéral contract was made and signed 
at the same time. Two months afterwards, when accounting to 
Mrs. Eead, he sent to her this note and the four bonds now in- 
volved. This note was payable to his order as trustée, and was, 
Avith the coHaterals attached, delivered to Mrs. Eead without in- 
dorsement by him. Mrs. Eead had no actual knowledge as to thèse 
facts, and supposed the transaction to hâve been what it purported, 
— a loan on coUaterals to W. W. ]\Iorrow. 

Mr. Dahlgren must be taken in this matter to hâve purposed a 
fraud, both against the défendant company, in the improper use of 
its bonds, and upon his principal, by misleading her by the pretense 
that he had loaned her means to the maker of this note. He 
knew the circumstances under which thèse bonds had been obtained 
from the company, and that they were not valid obligations. He 
was her agent, and took the note payable to himself as trustée. 
The gênerai rule is that the principal is charged with the agent's 
knowledge affecting the particular transaction. This rule is, how- 
ever, subject to some limitations. One of thèse exceptions, as 
stated by Mr. Pomeroy, is this : 

"It Is now settled by a séries of décisions possessing ttie highest auOiority 
that when an agent or attorney has, in tlie course of his employment, been 
guilty of an actual fraud, conti'ived and carried out for his own benefit, by 
which he intended to defraud and did defraud his own principal or client, 
as well as, perhaps, the otlier party, and the veiy perpétration of such fraud 
involved. the necessity of his concealing the facts from his own client, then, 
and under sucli circumstances, the principal is not charged with constnictive 
notice of facts known by the attoniey, and thus fraudulently concealed. In 
other words, if, In the course of the same transaction in which he is em- 
ployed, the agent commlts an independent fraud for his own benefit, and 
designedly against his principal, and it is essential to the very existence or 
possibihty of such fraud that he shoiUd conceal the real facts from his 
principal, then the ordinary presumption of a communication from the agent 
to his principal fails; on the contrary, a presumption arises that no corn- 
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mtmicatlon was made, and consequently the principal is not affected with 
constructive notice. The courts liave carefuHy confined tlie opération of this 
exception to the condition described, wliere a presumptlon necessarily arises 
Uiat ttie agent did not diselose tlie real facts to his principal, because lie 
was committing sudi an independent fraud that concealment was essential 
to tlie perpétration. It lias never bcon extendod beyond tliese cireumstances. 
It follows, therofore, that every fraud of an agent in the course of îiis em- 
ployment, and in tïie very same transaction, does not fall withln tliîs excep- 
tion; and most emphatlcally it does not apply when the agent's fraud con- 
slsts merely in his concealment of material facts within hîs own Unowledge 
from liis principal." Pom. Eq. Jur. § 075. 

Here Mr. Dahlgren was acting really for Mmself , and only color- 
ably for his principal. His object was to keep this money. He 
contrived a scheme by which. liis principal was to be misled and 
induced to believe that in the lending of this money and the taking 
of the security she had had the beneflt of the disinterested and in- 
dependent judgment of lier agent as to the safety of the transaction. 
She was deceived in this, and he intended that she should be de- 
ceived. That he intended and erpected that in the end she would 
lose nothing by reason of his misappropriation of the bonds of 
the Company, for whom he was also agent and trustée, does not 
affect the proposition that he likewise practiced a fraud upon her. 
It is a case where he intended to defraud each of two principals 
for his own benefit. In such case I cannot think that Mrs. Kead 
is to be charged with constructive notice that thèse bonds were in- 
valid. Notice to the agent is not notice to his principal, when the 
agent acts for himself, in his own interest, and adversely to his 
principal. The case of Allen v. Railroad Co., 150 Mass. 206, 22 
N. E. Rep. 917, is in point. This action was against a corporation 
for damages for refusing to permit the transfer of stock to plaintifl, 
and to issue new certificates to her. She had bought the stock 
through an agent, who was likewise the treasurer of the corporation. 
He fraudulently fdled up a blank certificate he had, and turned 
it over to her. It was sought to impute to her the knowledge he 
had as her agent, so as to defeat her action. The court held this 
could not be done, and gave her a recovery for the value of the stock 
which she had acquired through her agent, who knew well the 
spuriousness of the stock, though not disclosed to her. The court 
then said: 

"There is an exception to this rule i^hen the agent is engaged In com- 
mitting an Independent fraudulent act on lils o^vn. aocxHint, and the facts 
to be iniputed relate to this fraudulent act. It is sometimes said that It 
cannot be presumed that the agent wiU communicate to his principal acts 
of frand which he has cominltted on lils own account in transacting the busi- 
ness of his principal, and that the doctrine of imputed Icnowledge resta 
upon a presumptlon that an agent wlU comaumlcate to his principal what- 
ever he knows concemlng the business he Is engaged in transacting as agent. 
It may be doubted whether the rule and the exception rest upon any such 
reasons. It has been suggcstcd that the true reason for the exception is that 
an independent fraud coramitted by an agent on his own account is beyond 
ihc scope of hia employmeut, and therefore lînowledge of It, as a matter 
of law, cannot be imputed to the principal, and the principal cannot be held 
rcsponsible for it." 

De ICay v. Water Co., 38 N. J. Eq. 158, was this: The piesident 
of the water company procured the making of a mortgago secur- 
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ing a bond issue wMch he knew to be illégal and void. Tlie banka 
iatervened to participate in the proceeds of a sale of the property. 
It was contended that the knowledge of the président as to the 
invalidity of the bonds and mortgage was their knowledge. There 
was a decree in favor of the banks. Said the chancellor: 

"I understand the law to be that, where an agent representing two prin- 
clpals concocts a scherae to defraud one of them for the benefit of the other. 
It will be preswmed that he did not disclose to tlie principal he intended to 
cheat the means by wMch he intended to perfect his purpose." 

It is not an answer to thèse cases to say that they are cases 
where the fraud was perpetrated by the agent of both parties. 
That îs true, but, as I see the facts of this case, the agent hère in- 
tended to deceive and mislead Mrs. Read on the one hand, and 
to defraud the défendant company by improperly putting their 
bonds in circulation on the other. If I could see that his inten- 
tion to secure Mrs. Read at the expense of his other principal re- 
moved the effect of his déception in pretending that he had loaned 
her money, when he had merely âxed up a contrivance to keep 
the mone,y for his own use, I should think the case not govemed 
by the cases cited, although it would still fall within the principle 
that, where an agent acts for himself, he is not, with respect to 
that transaction, whether his purpose be fraudulent or not, an 
agent at ail, and his principal is not, as to that matter, charged 
with his knowledge. 

Somerville, J., in speaking of the gênerai rule in Frenkel v. Hud- 
son, 82 Ala. 158, 2 South. Rep. 759, says: 

"It has no application, however, to a case where the agent acts for him- 
self, in his own interest, and adversely to tliat of his principal. His adver- 
saiy character and antagonistic intercsts talîe hiin out of the opération of the 
gênerai rule, for two r(;asons: First, that lie will very liliely in such case 
aot for himself, rather than for his principal; and, secondly, he will not be 
liliely to coinrminicate to the principal a faot which he is interestod in con- 
cealing. It would be both unjust and unreasonable to impute notice by mère 
construction under such circumstances, and such is the establdshed rule of 
law upon this subject" 

Citing Terrell v. Bank, 12 Ala. 502; Lucas v. Bank, 2 Stew. (Ala.) 
321; Wickersham v. Zinc Co., 18 Kan. 481; Ang. & A. Corp. pars. 
308, 309; Story, Ag. par. 140. See, also, Mechem, Ag. §§ 721-723; 
Moores v. Eanîc, 111 U. S. 156, 4 Sup. Ct. Rep. 345. 

But, if J'Irs. Read be relieved of ail knowledge imputed to her by 
reason of Dahlgren's agency, then how stands the case? For the 
défendant company it is insisted, inasûiuch as she holds thèse 
bonds as mère collatéral to the note, that unless she is, as to the 
note, a bona flde holder, she cannot be a bona Me holder of the 
collatéral. This note is payable to the order of "Dahlgren, trustée." 
He transferred it without indorsement to Mrs. Read. Such a 
transférée does not acquire the légal title. She has at most, 
on proof of considération, an équitable title. The note has not, 
in the sensé of the law merchant, been negotiated. Such a holder 
is not a bona flde holder. The défense of antécédent parties is 
not by such a delivery eut ofif. "Such an effect results only from 
a transfer according to the law merchant; that is, from an in- 
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dorsement. An assignée stands in the place of his assigner, and 
takes simply an assignor's rights," "but an indorsement créâtes 
a new and collatéral contract." Trust Co. v. National Bank, 101 IJ. 
S. 70, 71; 1 Daniel, Neg. Inst. § 664 et seq.; Id. § 741; Eand. Com. 
Paper, §§ 788, 789. That she was tlie real payée and bénéficiai 
owner does not alter the case. Ske is net the bona flde liolder of 
the Morrow note in the sensé of the law merchant. She is the 
équitable owner of the note, but, like every holder of an equitabh; 
title, she must ab'ide by the title of lier assignor, and it is in lier 
hands subject to ail the défenses which existed at the time she 
acquired it. Eand. Com. Paper, § 1655. 

In view of this state of facts, it is manifest that Mrs. Eead lias 
no higher right to enforce this note than Mr. Dahlgren, the payée. 
She has his title, and no other. Has she any higher or better title 
to the coUaterals which secure the note? Has she acquired, bj^ 
the delivery of this note and its coUaterals, any better title to 
the coUaterals than Dahlgren had? Holding the debt evidenced 
by the note subject to ail equities in favor of any antécédent party, 
does she not hold the coUaterals by just such title as her assignor 
held them by? It is true the bonds are negotiable. They ave 
payable to bearer, and pass by delivery. If she had loianed this 
money to Morrow or Dahlgren upon thèse bonds as security, she 
would hold them free from any défenses in favor of the défendant 
Company which might hâve existed as between it and either Morrow 
OT Dahlgren. A straight loan on negotiable bonds which pass by 
delivery would be a negotiation of the bonds in due course of trade. 
within the law merchant. Is the same signiflcance and resuit to 
foUow from what did occur? That thèse bonds shall turn uj) 
in the hands of a bona flde holder is necessary in order that the 
défenses of the défendant shall be eut off. Mr. Bouvier defines 
a collatéral to be "a separate obligation attached to another con- 
tract to guaranty ita payment." it is obvions that if the collat- 
éral be itself negotiable, and it be attached to a negotiable ob- 
ligation wh'ich is transferred by indorsement, before maturity, 
for value, and in due course of trade, without notice of défenses, 
in such case the collatéral woidd pass free from equities. Daniel, 
Neg. Inst. § 834 et seq.; Carpenter v. Longan, 16 WaU. 275. 

The negotiation of the obligation representing the debt to which 
the collatéral was an incident opérâtes as a negotiation of the col- 
latéral. The converse of this seems to be equaUy true. If the 
contract to which the collatéral is attached is nonnegotiable, or 
is transferred without indorsement, so that the transférée gets 
only the équitable title of the transferrer, then the collatéral is 
subject to the same défenses. The stream cannot rise higher than 
its source. If Mrs. Eead be only equitably entitled to coUect the 
debt represented by the note, then she has acquired only such title 
to the coUaterals as Morrow or Dahlgren had. If neither could 
enforce thèse bonds against the défendant company, then, as her 
title to them is purely équitable, she can assert no right which 
they could not. She must, on évidence that she is the real payée 
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in the Morrow note, be allowed to stand in DaMgren'a slioes. It 
will not do to say that in the last analysîs she lias loaned her money 
upon the faith of thèse bonds. Dahigren, having her money, has 
kept it, and delivered to her a note executed for his accommodation, 
payable to himself as her trustée, without indorsement, and secured 
by thèse bonds as collaterals. She traces her rights to this note, 
and must stand or fall upon the contract by which thèse bonds 
were put up as a guaranty of its payment. Her rights are purely 
équitable. To eut ofE the défense to thèse bonds her rights must 
be légal. She must show that thèse bonds hâve corne to her in 
due course of trade;that they hâve been negotiated. This she 
cannot do. 
The resuit is that her pétition must be dismissed, with costs. 



ROSS V. EELLS et aL 
(Circuit Court, D. Wasliington, N. D. June 13, 1893.) 

1. Indians— Deeds fhom United States — Constkuction — PuyalIiUP Réser- 

vation. 

Puisuant to tlio treaty of December 26, 1854, (10 Stat. 1132, art. 6,) 
the président, on January 30, 1886, made deeds to certain Indians of lots 
of land embraeed in the Puyallup réservation, Wash. T., conveylng the 
same to them indivldually, with the stipulation that the lands should 
not be aliened or leased for more than two years, and should be ex- 
empt from levy, sale, or forfaiture ; thèse conditions to continue in force 
until a State embracing thèse lands was admitted to the Union, and untU 
they were removed by the législature thereof with the consent of con- 
gress. By the treaty above mentioned, thèse conveyances were to be 
made subject to the same régulations as preacribed In article 6 of the 
treaty witli the Omahas. This article provided that if the grantee neg- 
lected to occupy and tiU a portion of the granted lands, or roved from 
place to place, the président might cancol the deed, and wlthhold the an- 
nuities due hini rnitil ho retumed to the land, and, in dofault of such return, 
might assign the same to another person or famUy, or sell the same for 
the common benefit, etc. Hcld, that thèse deeds passed the title In fee 
to the grantees, subject only to conditions subséquent, and left no title 
or reversionary interest in the United States, but a mère power in the 
président to reassign or sell for the common benofit of the tribe, on breach 
of the conditions. 

2. Samb — Construction op Railhoad on Réservation — Interférence by 

Government— In.iunction. 

By the act of February 8, 1887, (24 Stat. 390, § 6,) the grantees in said 
deeds were made citizens of the United States, with ail the rights, priv- 
ilèges, and immunlties of other citizens, and subsoquently the territory 
was admitted as a state. Eclé, that the former step deprlved the govem- 
ment of the power to coerce such Indians into making or annulling con- 
tracts, or to molest persons vpho were upon the granted premises by tlio 
license of the grantees, and the latter step transferred to the state gov- 
emment the power to préserve peace and good order, regulate the making 
of private contracts, and the use and descent of private property; and 
that, therefore, there remained no power in the United States to interfère 
with a person who was building a railroad across the granted lands with 
the consent and approval of the Indian grantees, and an injunction pen- 
dente lite wonld be granted to restraia an army offlcer from attempting 
such interférence. 
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B. Bame. 

Nor can any rlght in the United States to prevent the building of such 
railroad be predicated upon the so-called "Wilson Act" of Marcli 3, 1893, 
(27 Stat. 633,) which provides for the appointment by the président of 
commissioners to malce sélections of portions of sald lands for sale, and 
to make sales and exécute conveyances. 

In Equity. Bill for an injunction by Frank C. Eoss, against 
Edwin Eells, Indian agent, and Maj. French, Oapt. Carpeiiter, and 
Lient. Goodwin, offlcers of the United States army, to prevent 
interférence by défendants with the building of a railroad aeross 
land within the Puyallup Indian réservation, which has been al- 
lotted to individual Indians in severalty. Application for injunc- 
tion pendente lite granted. 

Baker & Campbell, for complainant. 
Patrick Henry Winston, for défendants. 

HANFORD, District Judge. The complainant is engaged in con- 
structing a railroad intended for use as a public highway from the 
city of Tacoma across what has been heretofore the Puyallup 
Indian réservation, but the line of the intended railroad crosses 
only land which has been allotted to the différent heads of familles 
in severalty, and for which patents hâve been issued by the prési- 
dent. The défendant Eells is an Indian agent of the United States, 
and the other défendants are officers of the United States ariny. 
By direction of the président, they hâve interfered with the build- 
ing of said railroad, and threaten and intend to prevent the same 
by force, and this suit is brought for an injunction to restrain 
them from such interférence. The title to the land upon which 
the proposed road is to be located, and the rights of the parties 
as affected thereby, can be stated in the most concise manner by 
copying an extract from the report of the commission appointed 
by Président Harrison in pursuance of an act of congress approved 
August 19, 1890, (26 Stat 354:) 

"The Puyallup réservation was set apart under the treaty of December 26, 
1854, between the United States and the Nisqually and other bands of In- 
dians, (10 Stat. 1132,) and executive orders of .Tamiaiy 20, i.857, and Soptem- 
ber 6, 1873. It lies in townships 20 and 21 north, ranges 3 and 4 eist of the 
Willamette meridian; and, as finally establlslied, il: contained about 18,050 
acres. ïlie treaty of December 26, 1854, contained this provision: 'Art. 6. 
The président may, * * * at his discrétion, cause the whole or any portion 
of the lands hereby reserved, or of such other lands as may be selectod in 
lieu thereof, to be surveyt^d into lots, and assign the same to such Indivlduals 
or familles as are willing to avail themselves of the privilège, and will locate 
on tlie same as a permanent home, on tlie samo terms and subject to the 
same régulations as are provided in the sixth article of the treaty with tho 
Omahas, so far as the same may be applicable.' In pursuance of tliis article 
the Puyallup réservation was surveyed into lots, and the survey was ap- 
proved on the 30th of January, 1874, by the surveyor gênerai of Washington 
Territory. Up to the 30th day of January, 1880, no lands in the réservation 
were patented to Indians In severalty; but on that day the président signed 
166 patents to Individual Indians for tracts, the aggregate quantity conveyed 
by ail of which w.is a fraction less tban 17,463 acres. The récitals and opera- 
tiVe clauses in each of said patents were the same as in ail the others. To 
show the terms of them ail, a copy of one is hère presented, as follows: 
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"The United States of America, to ail to whom thèse présents ehall come, 
— Greeting: Whereas, by the sixth article of the treaty concluded on the 
twenty-sixth day of December, Anno Dominl one thousand elght hundred and 
fifty-four, between Isaac I. Stevens, governor and superintendent of Indian 
afCalrs of Washington ïerritory, on the part of the United States, and the 
chiefs, headmen, and delegates of the Nisqually, Puyallup, Steilacoom, 
Squaqksin, S'Homamlsh, Stehchas, T. Peeksin, Squialtl, and Se-heh-wamssli 
tribes and bands of Indians, It Is provided that the président may, at his 
discrétion, cause the whole or any portion of the landa hereby reserved, or 
of such other land as may be selected in lieu thereof, to be surveyed into 
lots, and assign the same to such individuals or familles as are wilUng to 
ayaU themselves of the privilège, and wUl locate on the same as a permanent 
borne, on the same terms and subject to the same régulations as are pro- 
Tlded In the sixth article of the treaty with the Omahas, so far as the same 
may be applicable; and whereas, tliere bas been deposited In the gênerai 
land office of the United States an order bearing date January 20, 1886, from 
the secretary of the Interlor, accompanied by a retum dated October 30, 
1884, from the ofBce of Indian affalrs, with a list approved October 23, 1884, 
by the président of the United States, showing the names of members of 
the Puyallup band of Indians who hâve made sélections of land in accord- 
ance with the provisons of the said treatles, in whlch list the folowing tract 
of land bas been designated as tlie sélection of the Ohe-gay-lad or John Towal- 
lad, the head of a family conslsting of himself and Mary Ann, vlz. the South- 
west quarter of the northwest quarter of section one. In township twenty 
north, of range three east of the Willamette meridlan, Washington Terri- 
tory, containing forty acres: Now Icnow ye, that the United States of 
America, in considération of the premlses, and in accordance with the direc- 
tions of the président of the United States, under the aforesald sixth article 
of the treaty of the sixteenth day of March, Anno Dominl one thousand elght 
hundred and flfty-four, with the Omaha Indians, has given and granted, and 
by thèse présents does give and grant, unto the sald Ohe-gay-lad or John 
Towallad, as the head of the famiiy as aforesald, and to bis helrs, the tract 
of land above described, but with the stipulation contalned In the sald sixth 
article of the treaty with the Omaha Indians that the said tract "shali net 
be aliened or leased for a longer term thnn two years, and shall be exempt 
from levy, sale, or forfelture, which conditions shall continue 'in force untll 
a State constitution embraclng such lands witliin Its boundarles shall hâve 
been formed, and the législature of the state shall remove the restrictions," 
and "no state législature shaU remove the restrictions » * * without the 
consent of congress;" to hâve and to hold the said tract of land, with the 
appurtenances, nnto the said Che-gay-lad or John Towallad, as the head of 
the family as aforesald, and to his helrs, forever, with the stipulation afore- 
sald. In testimony whereof, I, Grover Cleveland, président of the United 
States, hâve caused thèse letters to be made patent, and the seal of the gên- 
erai land office to be hereunto alBxed. Given under my hand, at the clty of 
Washington, thls thlrtleth day of January, in the year of our Lord one thou- 
sand elght hundred and eighty-six, and of the Independence of the United 
States the one hundred and tenth- 

"'By the Président. Grover Cleveland. 

[Seal.] "'By M. McKean, Secretary.' 

"The référence In the patent to the sixth article of the treaty with the 
Omahas makes It proper to Insert hère that article. It Is as follows: 'Art. 6. 
The président may, from time to time, at his discrétion, cause the whole 
or such portions of the land hereby reserved as he may thlnk propor, or of 
such other land as may be selected In lieu thereof, as provided for in article 
first, to be surveyed into lots, and to assign to such Indian or Indians of sald 
tribe as are wiHing to avall of the privilège, and who wlll locate on the same 
as a permanent home. If a single person over twenty-one years of âge, one- 
eighth of a section; to each family of two, one-quarter section; to each fam- 
ily of three, and not exceedlng five, one-half section; to each family of six, 
and not exceeding ten, one section; and to each family over ten In number, 
one-quarter section for every additional flve membera. And he may pre- 
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scribe such rules and régulations as wlll insure to the lamily, In case ol death 
of the head thereof, the possession and enjoyment of such permanent home 
and the improvements thereon. And the président may, at any time, in his 
discrétion, after such person or famlly has made a location on the land as- 
Bigned for a permanent home, issue a patent to sucl^ person or family for 
such assigned land, conditioned that the tract shall not be aliened or leased 
for a longer term than two years, and shall be exempt f rom levy, sale, or for- 
feiture, which conditions shall continue in force until a state constitution, 
embracing such lands witMn its boundaries, shall hâve been formed, and the 
législature of the state shall remove the restrictions. And if any such person 
or famlly shall at any time neglect or refuse to oocupy and tUl a portion of 
the lands assigned, and on whlch they hâve located, or shall rove from place 
to place, the président may, If the patent shall hâve been issued, cancel the 
assignment, and may also withhold from such person or family their propor- 
tion of the annulties or other moneys due them, until they shall hâve re- 
tumed to such permanent home, and resumed the pursuits of Industry; and, 
in default of their retum, the tract may be declared abandoned, and there- 
after assigned to some other person or family of such tribe, or disposed of as 
is provided for the disposition of the excess of said land. And the residue 
of the land hereby reserved, or of that whlch may be selected in lieu thereof, 
after ail of the Indian persons or families shall hâve had iissignod to them 
permanent homes, may be sold for their beneflt, under sucli laws, rules, or 
régulations as may hereafter be prescrlbed by the congress or président of 
the United States. No state législature shnll remove the restrictions herein 
provided for, without the consent of congress.'" 

The several Indian allottees hâve by the provisions of the sixth 
section of an act of congress approved February 8, 1887, (24 Stat. 
;î90,) been made citizens of the IJnited States, with ail the rights, 
privilèges, and tmmnnities of other citizens, and, in assertion of 
their rights as citizens and proprietors of their patented lands, 
they hâve made contracta vs-ith the complainant authorizing the 
location and construction of said railroad, and, at the time of 
the interférence complained of, were actively assisting him in his 
work. The answer of the défendants admits the above recited 
facts, and admits an Intention on their part to prevent the con- 
struction of said railroad without assigning any reason for so do- 
ing, except that they are acting as officers of the "United States 
under the direction of the président, and I believe that no reason 
can be ascribed for officiai intermeddling in this business, except 
this: that the departments of the government in charge of Indian 
affairs feel in duty bound to take this course as a means of testing 
questions which hâve arisen as to the extent of the authority re- 
maining in the government to control thèse particular Indians 
and their property, and the extent of the changes wrought in the 
status of said Indians by the conveyances to them in severalty of 
the title to their lands, the conferring upon them of the rights, 
privilèges, and immunities of citizenship, and the admission of 
"Washington into the Union, on ternis of equality with the original 
States. Fomierly, the national government had the suprême and 
absolute power and right to control the Indians by reason of their 
condition as dependents and wards of the nation, by reason of its 
title in fee to ail the lands reserved for their use and occupation, 
and by reason of the plenary power vested in congress to make 
laws for ail the people in the territories. But step by step ail 
thèse controlling powers hâve been divested. 
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Pirst, the patents issued by the président pursuant to the 
treaty made with the Indians passed the title in fee from the 
United States to the patentées, snbject only to the restrictions and 
conditions subséquent, expressly declared in said treaty. No estate 
or reversionary interest in the patented lands is reserved or now held 
by the United States. The restrictions prevent aliénation of the 
lands until authorized by a law of the state to which congress 
must consent, otherwise than by leases for terms not exceeding 
two years. The conditions subséquent are that, for specified causes, 
any patent may be by the président canceled, and the land so for- 
feited may be assigned to other Indians, or sold for the benefit 
of ail the Indians of the tribe in conunon. Instead of reserving 
the right to terminate the estate by a re-entry for breach of the 
condition, as is usual in conveying an estate subject to a condition, 
each of thèse patents créâtes a power in the président to reassign 
the land or sell it. This power is not inconsistent with the com- 
plète investure of title in the patentées. Chancellor Kent says: 

"Subséquent conditions are those which opcrate upon estâtes already cre- 
ated and vested, and ronder them liable to be defoated. * * • So long as 
thèse estâtes upon subséquent conditions continue unbrolcen, they remnin in 
the sarae situation as if no such qualification had been annexcd." 4 Kent, 
Comm. (13th Ed.) 126. 

By this step the goremment lost entirely the power to control 
the use of the land. 

The second step whereby Indian proprietors of land were mado 
citizens deprived the government of tlie power to coerce such In- 
dians into making or annulling contracts, or of molesting pérsons 
upon their premises by their lieense wlien not interfering with 
the opérations of the government or violating any national law. 
The rights, privilèges, and immunities of citizenship in this coun- 
try include, among others, the right "to make and enforce contracts, 
to sue, be parties, give évidence, and to inherit, purchase, lease, 
sell, and convey property." Thèse are fundamental rights, and 
of the essence of civil liïjerty. Civil Rights Cases, 109 U. S. 22, 
3 Sup. et. Eep. 18. 

The third step transferred from congress to the state govern- 
ment the power to préserve peace and good order, and regulate the 
malfing of private contracts, and the use and descent of private 
property, within this state. 

The fa et that tlie complainant cannot, under existing laws, ac- 
quire any permanent right to occupy any part of the lands in 
question does not militate against his présent right. The work 
he proposes doing is lawful now, and interférence therewith by 
the défendants is unwarranted, even though sanctioned by the 
président. The answer invokes a provision in an act of congress 
approved INfarch 8, 18!)3, coramonly spoken of as the "Wilson Act," 
(27 Stat. (533,) and in his argument counsel for tlie défendants con- 
tended that said provision prescribes the only mode in which 
right of way for a railroad or any interest in thèse patented lands 
eau be lawfully acqnired. The provision referred to authorizes 
the appointment of commissioners by the président to make seleo- 
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tions of portions of said land for sale, and to make sales, and exé- 
cute conveyances to purchasers. Tlie point made is tliat the 
building of complainant's railroad may be an impediment to tlie 
sélections and sales contemplated by said act, and tlieréfore the 
act is to be so construed as to forbid the building of railroads and 
Mgbways across said lands. To so construe the act, and give it 
force as a valid law, would malce the érection of houses and other 
improvements upon thèse lands also unlawful, and depriye the 
patentées of vested rights. I consider this a sufficient reason 
for declining to give it such a constraction. Another reason 
against it is that the law is by its own terms dépendent for its 
practical opération upon the consent of the Indians. The conunis- 
sioners to be appointed under it can effect nothing, unless they 
shall be empowered to act by the Indians. No such power has 
been given as yet, and it may never be given. 

My conclusion is that the complainant is entitled to an injunc- 
tion pendente lite, as prayed in his bill of complatnt. 



FRIEDMAN et al. v. HAURINGTON. 

(Circuit Cîourt, D. Massacliusetts. July 11, 189a) 

No. 3,014. 

Fbdetîal Courts— Peactice—Quertiok Pehdikg in Supiîemb Court. 

A fédéral court should continue a suit in equity brought to restraln a 
State officer from enf orcing a law (Act Mass. March 10, 1891, c. 58) relat- 
ing to the coloration of oleomargarine, the constitutionality of which la 
Involved in cases pending before the United States suprême court, when 
it appears that complainant has dealt, and wiU dcal, only in original 
packages brought into the state, and liiat the state will not bring any 
suit to enforce the law against a dealer tn original packages until the test 
cases are declded by the United States suprême court. 

In Equity. Bill by Joseph N. Friedman and Gustarus F. Swift, 
copartners under the name of Friedman & Swift, against Charles 
HaiTington, to restraln respondent from instituting any proceeding 
against complainants under Act Mass. March 10, 1891, c. 58. Heard 
on demurrer to the bUl. Cause continued. 

Eobert M. Morse and Henry M. Ayars, for complainants. 
Albert E. PUlsbury, Atty. Gen., for the Commonwealth. 
Thomas M. Babson, for défendant. 

COLT, Circuit Judge. This case raises the question of the con- 
stitutionality of a law of the state of Massachusetts, passed March 
10, 1891, relating to the coloration of oleomargarine. Acts 1891, 
c. 58. The same question is raised in tAvo suits (Com. v. Huntley 
and In re Plumley) now pending before the United States suprême 
court upon appeal from the suprême judicial court of Massachusetts. 
Under such circumstances, I do not think that the circuit court 
should be required to pass uiwn this question, unless tliere are 
spécial reasons calling for such décision. The plaintiffs ta the 
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présent bill seek to enjoin the défendant, who is the milk inspecter 
for tlie city of Boston, from institutinj^ any criminal prosecution or 
otlier proceeding against them or their agents under the said act. 
This hearing was had uiwn demurrer to the bill. 

The bill allèges that the plaintiffs, who are citizens of the state 
of lUinois, are wholesale dealers in oleomargarine, and that they 
hâve heretofore sold, and propose hereafter to sell, the same, only 
in the original packages brought into the state of Massachusietts. 
The statement is made by the attomey gênerai of Massachusetts, 
representing the défendant, that no case has been brought under 
this act against a dealer in the original packages, and that it is not 
proi)osed to bring any until the constitutionality of the law has 
been passed upon by the suprême court of the United States in the 
test cases pending there. This statement is not denied by the 
plaintiffs. Under thèse circumstances, I do not see what good a 
décision of this court can do the plaintiffs. If a décision were made in 
their favor, it would undoubtedly be appealed by the commonwealth 
to the suprême court; and, if an injunction were granted against 
the défendant pending a décision upon such appeal, its opération 
would be of no substantial beneât to the plaintiffs, because the 
commonwealth has not and does not propose to enforce the law 
against sales of original packages of oleomargarine. It is possible 
that the suprême court may, upon motion, advance the cases there 
pending upon its calendar, or they may be submitted upon printed 
arguments, and thus a final détermination of this question may be 
speedily reached. As the property riglits of the défendant are not 
endangered by delay, and as this question can only be settled by a 
décision of the suprême court, I must décline to pass upon the ques- 
tion at this time, and direct that the case be coutinued until the 
next term of this court. 



POLLAED et al. v. SALTONSTALL et al. 

(Circuit Court, D. Massachusetts. June 26, 1893.) 

No. 2,600. 

1. Chattki, Mortgagks— Bill of Sale as Sbcurity. 

A bill of sale of Personal property, given as security for a loan, is, 
in efCect, a mortgage, and is subject to the statutes relating to chattel 
mortgages. 

3. Same— Recordikg— GooDS at Sea— Possession by Mortgaqee — Diliqencb. 
The Massachusetts statutes relating to chattel mortgages except from 
the necessity of recording ail mortgiiges of goods at sea or abroad if the 
mortgagee takes possession of the goods as soon as may be after their 
arrivai in the state. Held, that where a shipment of hides was mortgaged 
while at sea or abroad, and demïmd for possession was made nine days 
after the ship's arrivai, and while the goods were still in possession 
of the customs officiais, this was sufflcient diligence as against a third 
person holding a subséquent bill of sale. 

8. Same— Construction. 

A chattel mortgage given at Boston on "about 6,000 hides," then laden 
or to be laden on a certain vessel on the eoast of Afriea, will cover the 
whole lot of hides, though it turns ont that there are somewhat more than 
7.000. 
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In Equity. Bill by Eeuben T. PoUard and others against Lct- 
erett SaltonstaU and another to foreclose a chattel mortgage, and 
for an injunction. Decree for complainants. 

Charles K. Cobb, for complainants. 
Lewis S. Dabney, for défendant Eeardon. 

COLT, Circuit Judge. On July 21, 1888, Natbanîel B. Mans- 
field, of Manchester, Mass., now deceased, being indebted to the 
plaintiffs upon certain promissory notes, wrote the folio wing letter: 

"Boston, July 21, 1888. 

"Mess. PoUard, Pettus & Co.— Dear Sir: I woiild like to arrange wlth. you 
to extend that $10,500 note % 30 days % 60 days. The vessel tliat took the 
tqbacco to Sierra Leone had her charter canceled at that port for want of 
sùfficient retum cargo, and the hides will corne forward by the Rebecca 
Goddard. I wlll give you a biU of sale of the 6,000 hides as security. You 
will accommodate me very much by so doing. 

"Yours, truly, N. B. Mansâeld." 

Tàe extension was granted, and the foUowing bUl of sale was 
subsequently delivered to the plaintiffs: 

"Be it known that I, Nathaniel B. Mansflcld, of Manchester, in the county 
of Essex, and commonwealth of Massachusetts, for and in considération of 
one doUar and other good and valuable considérations, the receipt whereof is 
acknowledged, hâve bargalned and sold, and by thèse présents do bargaiti 
and sell, unto PoUard, Pettus & Company, of New York, copartners, having 
their usual place of business at numbers 54 and 56 Broad Street, in the city 
of New York, about six thousand âvy Sierra Leone hides, now laden or to be 
laden on board the bark Kebecoa Goddard on her présent voyage; the said 
hides being of the présent market value of one dollar and slxty cents each. 
In testimony whereof I hâve hereunto set my hanrt and seal tUis third diiv 
of August, 1888. N. B. Mansfleld. [Seal.] ' 

"In présence of Sidney D. Shattuck." 

Several weeks after this the said Mansfleld, in considération of 
the indorsement by the défendant Edmund Eeardon of a note of 
|8,000, executed and delivered the foUowing paper: 

"Boston. Oot 16, 1888. 
"John Reardon & Sons, to N. B. Mansfield, Dr. 
"For 7,000 dry hides, now laden either on the bark Rebecca Goddard or 
bark Elmiranda, on the coast of Africa, and to be forwarded by either ol 
the above ves,sels to Boston. 
"BUl of lading to be delivered on receipt by me. 
"$10,000. Beceived payment, N. B. Mansfleld." 

This note was discounted, and the proceeds went to Mansfield, 
When the note became dne it was renewed by a second note for 
the same amount, dated Febrnary 19, 1889, payable three months 
after date. The second note was protested at maturity, and paid 
by Eeardon the next day. In November, 1888, the bill of lading 
nientioned in the paper of October IGth was delivered to Eeardon, 
after being indorsed as follows: "Dell ver to John Eeardon & Sons. 
N. B. Mansfield." The Elmiranda arrived in Boston, April 8, 1889, 
laden with 7,040 hides. A permit was issued April 16th to John 
Eeardon & Sons to land and deliver the hides. After the issue 
of the permit the hides passed into the charge of the government in- 
spector or appraiser. It appears that goods are not delivered 
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under a permît until after the inspecter lias inade his report. On 
April 17th, the plaintifs, through their counsel, made a demand 
for the hides upon John M. Piske, deputy collector. Two days 
after, and while the hides were still in the possession of the gov- 
ernment, the following agreement was entered into between the 
parties: 

"Boston, 19th Apiil, 1889. 
"It Is agreed that the dry hides now on board bark Elmiranda may be 
delivered to John Keardon & Sons, and the sald John Reardon & Sons agrée 
to receive tlie same, and to hold them xmtil the further order of the court In 
the suit brought by Reuben T. Pollard and others against Leverett Salton- 
stall and another in the ch'cuit court of the TJnitwl States for the district of 
Massachusetts, and said Reardon & Sons agrée that said delivery to them 
Bhall be without préjudice to any right of the plaintiffs in said suit: pro- 
vlded, however, that if the injunction aslced for by the plalntlfïs in sald suit 
Kiiall be refused by the court, the obligation of said Reardon & Sons to hold 
said hides under this agreement shall thc^reupon be ended." 

The main question presented in this case is, whieh party has 
the better title to the hides? It is clear upon the évidence that 
the transaction respecting the hides between Mansfield and the 
plaintiiïs constituted a mortgage, and not a sale. In his letter 
to the plaintiiïs of July 21st, Mansfield says, "I will give you a 
biU of sale of the 6,000 hides as security," and in a letter dated 
October 2d, he says, "In any event, you are fully secured, as the 
hides of which you hold the bill of sale are worth," etc. A test 
of a légal mortgage of personal property is where the instrument 
is one of sale, with a condition, expressed or implied, that the sale 
is to be defeated by the debtor's performance of the agreement; 
and the gênerai mie is, where an instrument of transfer is given, 
and possession is not taken by the créditer, and the transactioii 
résolves itself into security for a debt, it is construed to be a mort- 
gage. Jones, Chat. Mortg. § 8; Wilmerding v. Mitchell, 42 N. J. 
Law, 476; Conard v. Insurance Co., 1 Pet. 386, 446; Smith v. Beat- 
tie, 31 N. Y. 542; Barron v. Paxton, 5 Johns. 258; Langdon v. 
Buel, 9 Wend. 80. In Esson v. TarbeU, 9 Cush. 407, 413, Chief 
.Justice Shaw says: 

"It Is true tluit at common law, to make a valid sale as against third 
parties, possession must acoompany and follow the conveyance; but this 
only applios to absolute conveyances, when The retaining of possession by 
the vendor, being contrary to the avowed object of the sale, is regarded as 
a badge of fraud. But this rule Is not applicable to mortgages, where the 
possession of the mortgagor is perfectly consistent with ail the apparent 
pnrposes of a conveyance for the security of a debt." 

The laws of Massachusetts provide that ail chattel mortgages 
must be recorded, and, unless so recorded, or jjossession given and 
retained by the mortgagee, they shall not be valid against third 
parties, but the statute contains this exception: 

"Sec. 3. No record pursuant to section one shall be necessary to the valld- 
ity of a mortgage or other instrument relating to a ship or vessel, nor to the 
valldlty of a mortgage of goods at sea or abroad, if tbe mortgagee takes 
possession of such goods as soon as may be after their arrivai in this com- 
monwealth." Pub. St. Mass. c. 192, §§ 1-3; Acts 1883, c. 73. 

The contract between thèse parties being govemed by the law 
of Massachusetts, and relating to a mortgage of goods at sea or 
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abroad, it became unnecessary to record the instrument. The 
statute also provides that the mortgagee mnst take possession of 
the goods as soon as may be after their arrivai in the common- 
wealth. I think there was no lack of diligence in tMs respect on 
the part of the plaintiffs. The vessel arrived April 8th, and demand 
was made and suit brought by the plaintiffs April 17th, and before 
the goods had passed out of the hands of the government As be- 
tween the plaintiffs and défendants, I am of opinion that the former 
hâve a prior claim to the hides in controversy. The objections 
interposed by the défendants are insufficient, and do not meet the 
facts of the case. If this transaction had been a sale, and not a 
mortgage given as security for a debt, there would be some force 
in the position taken by the défendants that the plaintiffs must 
show an actual delivery of the goods to themselves, or something 
équivalent thereto, in order to defeat the défendants' title. But 
the rule of law respecting sales does not apply to this case. 

Again, it is contended that there is no sufflcient proof that on 
August 3, 1888, Mansâeld was the owner of 6,000 dry Sierra Leone 
hides; but I think the letter of instruction given by Mansfield to 
Capt. Nelson, and other évidence, sufficiently establishes title to the 
hides in Mansfleld at that time, in the absence of any évidence to 
the contrary. 

It is further urged that the eonveyance under which the plain- 
tiffs claim is of "about 6,000 hides," and that this language should 
not be construed to cover a cargo of 7,040 hides, which is a mate- 
rially gréa ter number; and it is also contended that, where a part 
of a mass is sold, a séparation is necessary, in order to pass title. 
The answer to thèse propositions is that the instrument did not 
undertake to convey a spécifie number of hides. This is manifest 
from the use of the word "about;" and it is àlso clear to my mind 
that Mansfield intended to convey to the plaintiffs ail the hides 
belonging to him which were laden or were about to be laden 
on the Eebecca Goddard, and which were subsequently transferred 
to the Elmiranda. 

Thèse hides were conveyed to the plaintiffs as security for a note 
of $10,500, given by Mansfleld, which was to be renewed in the 
form of two notes, one payable in 30 and the other in 60 days. 
One of thèse renewed notes was paid, and the other, due October 
3, 1888, was not paid, but was again renewed by a note for |o,334.30, 
due November 5, 1888. Upon this note |2,000 was paid Novem- 
ber 21, 1888, leaving a balance of $3,334.30 due on the original 
$10,500 note. The plaintiffs are only entitled to recover this 
amount, with interest, under the contract. There is nothing 
in the évidence which shows that the hides were conveyed as se- 
curity for any other debt than the note for $10,500. 

A decree may be entered for the plaintiffs in conformity with 
this opinion. 
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UNITED STATES v. SOUTHERN PAC. R. CX). et al., (three cases.) 
S AME V. COLTON MARBLB & LIME CO. et aL 
(Circuit Com-t, S. D. Callfomia. July 10, 1893.) 

Nos. 68, 177, 178; and No. 88. 

COSTS— United States as a Pabtt— Suprême Court Rdi.es. 

Tlie provision of suprême court rule 24, sulxJ. 4, tiiat no costs "shall be 
allowed in tliis court for or against tlie United States," does not prohibit 
the allowanee of costs of the lower courts in favor of the United States; 
and wliere a mandate fi'om tlie .suprême court directs a decree in favor 
of the United States, wUiout specifying costs, ttie circuit court may 
properly include therein its own costs. 

On motion to cancel decree. 

George J. Denis, U. S. Atty., and Josepli H. Call, Sp. Asst. U. S. 
Atty. 
Joseph D. Eedding, for défendants. 

EOSS, District Judge. The mandates of the suprême court di- 
rected decrees in thèse suits in favor of the complainant for the relief 
sought. The relief sought by the bills was: (1) Certain spécifie 
relief in respect to lands; (2) gênerai équitable relief; and (3) that 
the défendants be required "to stand to and abide such order and 
decree therein as shall be agreeable to equity and good conscience." 

The bills contained no express prayer for costs, and, the decrees 
as entered having included costs incurred by complainant in this 
court, a motion is made on behalf of the défendants to strike out 
that portion of the decrees awarding such costs to complainant 

In support of the motion, counsel for the défendants rely upon 
subdivision 7 of rule 10, and subdivisions 2, 3, and à of rule 24, of the 
suprême court, which are as foUows: 

Tïule 10, subd. 7: "In case of reversai, affirmance, or dismissal witli costs, 
the amount of the cost of printing tlie record and of tlie clerli's fee shall be 
taxed against the party against vs'horn costs are given, and shaU be inserted 
in the body of the mandate or other proper prooess." 

Rule 24, subd. 2: "In ail cases of affirmance of any judgment or decree ùx 
this court, costs shall be allowed to the défendant In error or appellee, unless 
otherwise ordered by the court." 

(3) "In cases of reversai of any Judgment or decree in this court, costs shall 
be allowed to the plaintifC in en-or or appellant, unless othenvise ordered by 
the court The costs of the transcript of the record from the court below shall 
be a part of such costs, and be taxable in that court as costs in the case." 

(4) "Neither of the foregoing sections shall apply to cases whcre the United 
States are a party, but in such cases no costs sliaU be allowed in this court 
for or against the United States." 

By the last subdivision quoted it is declared that neither subdi- 
vision 2 nor 3 of rule 24 apply to cases where the United States are 
parties; and, further, that in such cases no costs shall be allowed 
in the suprême court for or against the United States. So far from 
an implication arising from this provision that no costs shall be 
allowed in the trial court for the United States, the inference prop- 
erly deducible is the other way; for if, by this rule, the suprême 
v..')6F.no.ll — .55 



866 FEDERAL HEPORTER , Vol. 56. 

court had intended tliat no costs should be allowed the United States 
in either court, the provision would net hâve been that "no costs 
shall be allowed in this [the suprême] court for or against the United 
States," but that no costs shall be allowed for or against the United 
States, in this or the lower court; or, generally, that no costs shall 
be allowed for or against the United States, or some such équivalent 
expression. And that the suprême court itself does not consider 
that its rules deprive the United States of the right to recover costs 
incurred in the trial court in a suit in which they are suecessful 
is shown by its décision in the case of U. S. v. Sanbom, 135 U. S. 
271, 10 Sup. et. Rep. 812, where the judgment of the circuit court 
refusing to allow such costs was reversed, and judgment therefor 
in favor of the United States ordered. 

The mandates in the présent suits are silent in respect to costs, 
but the direction is that the decrees be entered for the complainant 
for the relief sought. The rule in equity is that the court costs 
follow the decree, unless the circumstances of the case be such as, 
in the interest of justice, to induce the court to modify the rule. 2 
Daniell, Ch. Tr. side p. 1381; Adams, Eq. side pp. 391, 392. 

In Riddle v. Mandeville, 6 Craneh, 8(5, wliere, nothing having 
been said in the mandate respecting costs, in response to a motion 
for a further mandate to the lower court to award the cosits of that 
court the suprême court, speaking through Chief Justice Marshall, 
said: 

"The coiirt below is always compétent to award costs în a chancery suit In 
tliat court, and in case of a mandate may issue exécution therefor." 

It is suggested that, as no costs can be recovered from the United 
States in the event they are unsuccessful in the litigation, it is be- 
neath their dignity to accept costs in the event they are suecessful. 
If the rule contended for be put upon that ground, it is as applicable 
to cases at law as to suits in equity; and that it is not the rule in 
the former is clearly shown in the case of U. S. v. Sanborn, above 
cited. And,even in the courts of equity in England it is not the 
invariable rule that the sovereign does not receive costs. I quote 
from 1 Daniell, Ch. Pr. (Ed. 1854,) side pp. 12, 13: 

"It bas been said that as the king, by reason of bis prérogative, does not 
pay costs to a siibject, so It is beneath hls dignity to reçoive tbem. But many 
Instances occur in the course of practice in wWch the attomey gênerai re- 
çoives costs. In the court of excliequer it is the every-day practice for the 
crown to receive costs in interlocutory applications which are refused; and 
In the court of chancery, when collusion is suspected between the défendants 
and the relators, the attomey gênerai attends by a distinct solieitor, and al- 
ways reçoives his costs. In Attomey General v. Earl of Ashbumham, 1 Sim. 
& S. 394, Sir J. Leach, V- C, said, in référence to the asserted princlple 
that the crown can neitlier pay nor receive costs: 'I find no such prlnciple in 
courts of equity. The attomey gênerai constantly reçoives costs, where be 
is made a défendant in respect of legacies giveu to charities; and even where 
he is made a défendant in respect of the immédiate rights of the crown in 
cases of intestacy, and where charity Informations hâve been filed by the at- 
tomey gênerai, costs hâve been frequently awarded hlm In interlocutory 
matter<4, independently of the relator.' " 

Motions denied. 
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CITY OF DETKOIT t. DETROIT CITY RY. CO. et aL 

(Circuit Court, B. D. Jlichigan. May 31, 1893.) 

No. 3,320. 

1. MUNIOIPAT, C'OHrflEATIOT\-S — PoWKlîS. 

Municipal corporations can exercise only suoh powers as are clearly 
comprehended in the législative grant, or derlved thereffom by necessary 
implication, regard belng had to the objecta oî the grant Any doubt 
arising out of tlie terms of the grant sliould be resolved in favor of tlie 
pul)lic. Mlntum v. Larue, 23 How. 435, followed. 

2. Same— Law op MicniOAN— Limitation on Poweu of Legislatukb. 

'ITiis raie prevail.1 in Mlchigan, and the provisions of the state con- 
stitution (article 15, § 13) that the législature shall provide for the In- 
corporation of cities and villages, and shall restrict their powers of taxa- 
tion, borrowlng, etc., and (article 4, § 38) tliat the législature shall conter 
upon local govemments such local administrative and législative power 
"as they may deem proper," and (article 4, § 23) tbat the législature shall 
not vacate or alter any hlghway laid out by the local authorities, do not 
create any power in municipal corporations, but merely restrict the 
maimer in which the législature rhall confer such power, when it sees 
fit to do so. Taylor v. Railway Co., 45 N. W. Rep. 335, 80 Mich. 77, 
followed. 

3. Same — Control dp Steeets— Street Raii-wats. 

The gênerai power given to the city council of Détroit (by T^aws Mich. 
1869, p. 1692, ^ 22, pars. 11, 13, whlch was a continuation of similar grants 
in 1827 and 1857) to establish, alter, and abolish streets; to grade, pave, 
repair, and prohlbit the iucumbeiing thereof ; and to regulate the manner 
in which they shaU be used and enjoyed,— Is merely législative, and doea 
not include the power to grant a vested right, for 30 years, to build and 
operate a stroet railway in the streets, although such use of the streeta 
may be permitted by license revocable at will. Brown v. Duplessis, 14 
La. Ann. 842; State v. Con-igan Consolidated St. Ry. Oo., 85 Mo. 274; and 
Atchison St. Ry. Co. v. Missouri Pac Ey. Co., 3 Pac. Rep. 284, 31 Kan. 
661,— dlstingulshed. 

4. Same— Limitation or Street- R ail wat Franchise. 

Laws Mich. 1861, pp. 11, 12, §S 33, .34, authorized the formation of 
companies, with a corporate life limlted to 30 yeai"s, to buUd and operate 
Street rallways, subject to the consent of the municipal authorltles, and 
"under such régulations * ♦ ♦ as said authorities m.ay from time to 
time presoribe." Laws 1867, p. 257, added the proviso that, after such 
consent had been glvon and accepted, said authorities should maiie no 
régulations "whereby the rights or franchises so granted shall be destroyed 
or unreasonably impaired, or such company deprived of the right of coii- 
structing * * * and operating such railway." The gênerai street-rall- 
way act of 1867 provided that companies organized tliereunder for the 
term of 30 years mlght own and operate a street railway, or ex- 
tend the same, with the consent of any city, by ordinance, and under 
régulations prcscribed by such ordinance. It is the policy of Michigau 
(Const. art. 15, § 10) to chcck the growth of corporate wealth and power, 
by Umiting to the term of 30 years the lives of corporations, except mu- 
nicipal, commercial, railway, plank-road, and canal corporations. Heldi, 
that a city had no power to grant a vested interest La the streets, to own 
and operate a street railway therein for a time longer tlian the life of 
the gi-antee corporation. Swan, District Judge, dissenting. State v. 
Laclede Gaslight Co., 14 S. W. Rep. 974, 15 S. W. Rep. 383, and 102 
Mo. 472; People v. O'Brien, 18 N. E. Rep. 692, 111 N. Y. 1; and New 
Orléans City & L. R. Co. v. New Orléans, 12 Sup. Ot. Rep. 406, 143 U. S. 
192,— distlnguished. 
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6. SAME— ASSIGNMBNT OP FRANCHISE. 

A grant by a city under the sald acts was assigned to a corporation 
whose life was limited to a shorter tlme than that of the grantee corpora- 
tion. It was thereafter assigned to a new corporation, whose llfe was 
limited to a longer Urne than that of the grantee. Edd, that the grant 
was good in the hands of thls new corporation, as agalnst the city, tmtil 
such time as the life of the grantee corporation was Umited to. 

6. Nuisance — Railwat Teacks in Street — Expiration of Franchise— In- 

jonction. 

The city of Détroit passed an invalid ordinance to extend the right of a 
corporation to own and operate a street railway beyond the time to which 
the life of the corporation was by law limited. The grantee assigned ail its 
property and franchises to a second corporation. Thercafter, an ordinance 
was passed, fixîng the time beyond which the tracks should not remain 
lu the streots at the day on which the life of the grantee corporation 
would expire. Held, that the continuance of the tracks in the streots after 
tliat day was a public nuisance, which a court of equity would abate by 
Injimction. Swan, District Judge, dissenting. 

7. Same—Injtjnction— Parties in Pari Delicto — Municipal Corporations. 

The rule th.at both pnrties to an ultra vires contract are in pari delicto, 
and therefore a court of equity will not interpose to restore to one of them 
rights which it bas thus parted with, Is Inapplicable to a municipal cor- 
poration whose trustées attempt to make an invalid grant, and in such 
case the right of the public to équitable relief is not prejudiced. Swan, 
District Judge, dissenting. 

8. JuDGMENT— Effect— Rbs Judicata— Invalid Ordinance. 

A city, by ordinance, extended the right of a corporation to own and 
operate a street railway beyond the time to which the life of the 
corporation was by law limited, which extension was void by the law 
of the State. Thereafter, the city brought suit to compcl the corporation, 
whose life had not then explred, to pay more taxes than the amount 
flxed in the ordinance, and the judgment was that the city had power 
to stipidate the amount of such taxes, and bind itself as by a contract. 
EeU, that the question of the validity of the contract for Its entire term 
was not res judioata in a suit by the city to compel the corporation to 
abandon the streets when its life explred by law. 

9. Municipal Corporations — Invai.id Grant— Estoppel. 

The fact that such extension ordinance was accepted, and quietly r-»- 
qulesced in, by both parties, for 10 years, during the term of the original 
grant, and that the corporation expended large sums of money on tlie 
faith thereof, does not estop the city from denying the validity of the 
extension after the expiration of the original grant, as agalnst the grante(> 
corporation, though it might be estopped as against an assignée tliereof 
by its dealings directly with such assignée, if such assignée was a cor- 
poration whose life extended beyond the period of the extended grant. 
Swan, District Judge, dissenting. 

In Equity. Suit in the circuit court of Wayne county, Mich., by 
tlie city of Détroit, against the Détroit City Railway Company, the 
Détroit Citizens' Street-Railway Company, Sidney D. Miller and 
William K. Muir, trustées, and the Washington Trust Company of 
the City of New York, for an injunction to compel the removal of 
tracks from the streets, and to restrain respondents from operat- 
ing a street raihvay therein. Tlie Washington Trust Company 
of the City of New York removed the cause to this court, and a 
motion to remand was thereafter denied. 54 Fed. Eep. 1. Com- 
plainant's motion to postpone the hearing on biU and answer or to 
flismiss the complaint, was also denied. 55 Fed. Eep. 5G9. The 
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liearing is now on bill and answer. Injunction refused as to certain 
Unes of rails, and further hearing ordered as to other Unes. 

John J. Speed, E. A. Kent, and Benton Hanchett, for complain- 
ant. 

Henry M. Duffleld, John G. DoneUy, Fred A, Baker, Ashley Pond, 
Otto Kirchiier, and Sidney T. Miller, for défendants. 

Before TAFT, Circuit Judge, and SWAN, District Judge. 

TAFT, Circuit Judge. This was a bill in chancery, originally 
flled in the circuit court for Wayne county, Mich., by the city of 
Détroit, against the Détroit City Eailway, the Détroit Citizens' 
Street-KaUway Company, Sidney D. Miller and William K. Muir, 
trustées, and the Washington Trust Company of the City of New 
York. The défendants aU answered in the state court, and then, 
on the pétition of the Washington Trust Company, the case was 
removed to this court on the ground oi local préjudice. See City of 
Détroit v. Détroit City Ry. Co., 54 Fed. Eep. 1. The case was heard 
on bill and answer. 

The object of the bill was to obtain an injunction, mandatory and 
prohibitory, to compel the Détroit Citizens' Street-Eailway Com- 
pany, operating a street railway in that city, to remove its tracks 
from the streets, and to prevent its further running of cars after 
May 9, 1893. The case set out in the bill was that the easement of the 
Citizens' Company to occupy the streets ended upon that date, and 
that the easement until 1909, claimed by the Citizens' Company 
under assignment of mesne conveyance from the Détroit City Rail- 
way, was invalid, because the city council had no power, under the 
la.ws of Michigan, to oonfer an easement upon the Détroit City 
Railway to last beyond its corporate life, which ended May 9, 1893. 
The answers of the several défendants whose interests are stated be- 
low, after denying the claim of the bill that the grant to the City 
Railway of the easement until 1909 was invalid, and, after pleading 
estoppel agaiast the city on two grounds, prayed that the answers 
might be treated as cross bills; that an ordinance of the city coun- 
cil of 1892, purportiiig to repeal the 1909 grant, should be decreed 
invalid, as iinpuiring contract obligations; and that tlie city and its 
oflficers should be enjoined from interfering with the lawful occupa- 
tion of the streets by the Citizens' Company. The facts to be 
gathered from the answers and the bill were as follows: 

By ordinance approved the 24th of November. 18C2, the common 
council of the city of Détroit conveyed to one Wilcox and associâtes, 
their successors and assigns, who should form a corporation for that 
purpose, the exclusive right to construct, maintain, and operate a 
street railway, with a single or double track, for 30 years from the 
date of the ordinance, ui)on certain named streets of Détroit, and 
upon such other streets as the common council might direct, and the 
Company assent to, in writing, provided, that if the assent of the 
Company was not forthcoming within 30 days the councU might 
then give the privilège to any other company. The ordinance pro- 
vided that the track should be laid in such a way as least to obstruct 
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public travel ; that if it sliould become necessary to relay tte tracks, 
in case tbe city graded, paved, or repaved tbe streets, tbe relaying 
sbould be done at the expense of the company; that the company 
sbould be required to keep tbe surface of tbe streets, inside tbe rails, 
and for two feet four incbes outside thereof, in good order and re- 
pair, provided that on tbe paved portions of tbe streets tbe ma- 
terials for repaving sbould be supplied at tbe expense of tbe city; 
tbat tbe railways witbin tbe named streets sbould be completed 
witbin certain flxed times, or in default tbereof tbe rigbts conferred 
would be lost tberein; tbat tbe company sbould pay to tbe city, 
after flve years, tbe annual license fee of |15 a car; and tbat rigbts 
conferred on Wilcox and bis associâtes sbould vest, witbout furtber 
act or consent of tbe city, in tbe corporation tbey proposed to fortn. 
Tbe ordinance was accepted by tbe grantees or tbeir successors, 
wbo on May 9, 1863, organized tbe corporation as tbe Détroit City 
Railway, witb a corporate lif e of tbirty years. 

Tbe company built tbe railways required in tbe ordinance of 
18G2, and continued to operate them until 1879. In tbe mean time 
two otber railway companies, under ordinances of tbe city, built 
Unes of road on certain streets, after tbe Détroit City Railway Com- 
pany bad declined to do so. Tbey were known as tbe Détroit & 
Grand Trunk Junction Street Railway, and tbe Central Market, Cass 
Avenue & Tbird Street Railway. Tbey became embarrassed, and 
tbeir properfcy and francbises were sold under mortgages, and nevv 
companies were organized to operate tbem. The successor of the 
former, tbe Congress & Balcer Street Railway Company, was organ- 
ized September 17, 1875, and the successor of tbe latter, tbe Cass 
Avenue Street-Railway Company, was organized August 18, 1877, 
each for 30 years. The ordinances under wbicb thèse companies 
operated required tbem, in case tbe city paved or repaved tbe streets 
tbey occupied, to repave, at tbeir own expense, ail of tbe portion 
witbin tbe track, and two feet nine incbes on either side thereof, 
and imposed a car license of $25 on each double horse car, and $12.50 
on each single borse car, and a spécial tax for the second flve years 
of tbe ordinance of 1 per cent, on the gross earnings, and after tbat 
of 3 per cent 

The city became dissatisfied witb tbe taxes it was receiving in 
1879, and, after negotiating between the three companies and the 
city, an ordinance was passed on November 24th of that year, the 
validity of which was the main controversy in tbis action. The 
flrst and second sections of the ordinance required certain extensions 
on the routes of the Détroit City Railway and the Détroit «& Grand 
Trunk Junction Railway. Section 3 repealed tbe ordinances of 
June 13, 1873, and of June 16, 1875, granting autbority to tbe Détroit 
& Grand Trunk Junction Street-Railway Company and tothe Central 
Market, Cass Avenue & Tbird Street Railway Company to construct 
and operate street railways tbrougb certain streets of Détroit, 
and provided that tbe said railways, constructed and operated under 
those ordinances, sbould hereafter be subject to, and operated 
under, the ordinance approved November 24, 18G2, and its amend- 
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ments, granting to tlie Détroit City Eailway Company rights as 
tlierein set forth.. The fourth. section imposed a tax of 1 per cent, 
half-yearly, on the gross receipts of the companies, and rei^iuired them 
to repave between tlie tracks when tke city repaved, but not outside 
of tlie tracks, and stipulated tbat the tax and repaving should be 
in lieu of license and other taxes and charges for paving under exist- 
ing ordinances. Section 5 provided that: 

"The powere and privilej^es conferred and obligations imposed on the Dé- 
troit City Kailway Company by the ordinance of November 24, 1862, and the 
amondments theroto, are hereby extended and limited to thirty years from 
this date." 

The ordinance was to take effect on written acceptance of the 
railway companies. Such acceptances were filed by the Détroit 
City Eailway Company, the Congress & Baker Street Kailway Com- 
pany, and the Cass Avenue Street Kailway Company. In 1S82 
the two other companies conveyed ail tlieir property and franchises 
to the Détroit City Kailway. In 1887, after an attempt by the city 
to collect additional taxes, upon a repeal by the législature of a 
section in the incor[)orating act that had imposed on such railways 
a tax of half of 1 per cent, on the capital stock paid in, in lieu of 
ail other taxes, a compromise was efl:(>cted and embodied in an ordi- 
nance, confirming the ordinance of 1879, flxing the tax, in lieu of 
ail other taxes by the city, at IJ per cent, on gross earnings from 
1882 until 1896, and 2 per cent, thereafter, and providing that the 
Company should pay the same municipal taxes on ail its lauds and 
buildings as were imposed on individuals. The city thereafter at- 
tempted to collect, in addition to the taxes under the ordinance of 
1887, taxes, under the gênerai laws, upon the value of the tracks, 
horses, cars, machinery, and other personalty. In an action for the 
additional taxes the suprême court of Michigan gave judgment 
against the city, holding that the city was bound by the agreement 
as to taxes contained in the ordinance of 1887. City of Détroit v. 
Détroit City Ky. Co., 7G Mich. 421, 43 N. W. Kep. 447. 

From 1880 to 1889 the city council, by several ordinances, gave 
authority to the Détroit City Railway to extend its Unes under 
the ordinance of 1879; and much capital was invested in those ex- 
tensions, and in repaving the streets, under the obligations of, and 
on the faith of, the validity of the ordinance, and the duration of 
its grant until 1909. In January, 1890, the Détroit City Kailway 
transferred its property and franchises, by way of mortgage, to 
Miller and Muir, trustées, to secure bonds amounting to $1,000,000. 
In December, 1890, the Détroit City Kailway Company transferred 
ail its property and franchises to tlio Détroit Street-Railway Com- 
pany, a corporation organized for 30 years from December 1, 1890. 
On September 16, 1891, the Détroit Street-Railway Company con- 
veyed ail its property and franchises to the Détroit Citizens' Street- 
Railway Company, a corporation organized September 2, 1891, for 
30 years, and on the same day the Détroit Citizens' Street Railway 
Company conveyed the same property and franchises to the Wash- 
ington Trust Company, of New York, in trust, to secure the payment 
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ôf $3,000,000 of bonds. On March 29, 1802, thé common council 
passed an ordinance, which was approved by the mayor, repealing so 
much. of the ordinance of 1879 as extended the rights of the Détroit 
City Railway in the streets until 1909, and shortly after this bill 
was filed. 
Four questions arise in this case: 

(1) Did the common council of Détroit, on the 14th of November, 
1879, hâve power to extend the rights and privilèges conferred by 
the ordinance of November 24, 1862, for 16 years beyond the life of 
the corporation upon which such right was conferred? 

(2) Conceding the invalidity oftheordii!ance,areth('partiesinpari 
delicto, so that a court of equity will not lend its aid to the city, by 
mandatory and prohibitory injunction, to restore to it the rights 
it parted with by an ultra vires act? 

(3) Is the former litigation between the Détroit City Eailway Com- 
pany and the city of Détroit, with référence to taxation under the or- 
dinance of 1879, res adjudicata, so that thereby the city is estopped 
from denying the validity of the extension under that ordinance? 

(4) Does the investment of capital on the faith of the validity of 
the ordinance granting such extension, and in discharge of the obli- 
gations of the street-railway company assumed as a considération 
for such extension, estop the city from now seeking to annul the 
same? 

1. The power of the city to grant the extension in the ordinance 
of 1879 is asserted by the défendants to exist under both the charter 
of the city, and also under the street-railway acts. 

It may be well, in advance, to settle the rule which must govern 
the court in construing the statutes which are claimed to confer the 
powers of the city with référence to street-railway grants. In the 
first place, the street-railway laws are gênerai statutes, affecting 
ail street-railway corporations in the state. Clearly, thcrcfore, the 
peculiar hardships which one construction will work to a particular 
Company, because it may hâve expended large amounts of money 
on the faith of the correctness of another and différent construc- 
tion, cannot be perraitted to afFect the view which the court shall 
take. It miglit be otherwise if it were shown that such a construc- 
tion prevailed generally in the state, and that money had every- 
where been invested on the faith of it. 

In the second place, the principle of construction with respect to 
the powers of municipal corporations was laid down by the su- 
prême court of the United States in Mintum v. Larue, 23 How. 
435, in the words of Mr. Justice Nelson, as follows: 

"It is a well-settled rule of construction of grants by the législature to 
corporations, wlietlior pu.t)lic or private, that only such powers and riglits 
eau lie exercised under tliom as are clearly comprehendcd within the words 
of the act, or derived therefrom by necessary implication, regard being had 
to the objects of the grant Any ambiguity or doubt arising eut of the terms 
\ised by the législature must be resolved in favor of the public. This prin- 
ciple has been so often followed in tlie constiiiction of corporate powers that 
we need not stop to refer to authorilies." 

See, also, Ottawa v. Carev, 108 U. S. 110, 2 Sup. Ot. Rep. 361, and 
Barnett v. Denison, 145 U. S. 135-139, 12 Sup. Ct. Kep. 819. 
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The contention of counsel for défendants seems to be that thé rule 
above stated does not obtain in Michigan, because a local self-gov- 
emment, wliich bas always existed in the state, and is preser\'ed by 
the constitution of 1850, gives the cities inhérent power independ- 
ent of the législature, which can only regulate the exercise of that 
power, but cannot take away or destroy it. 

The constitution of Michigan provides, (article 15, § 13:) 
"Tlie législature shall provide for the incorporation and organization of 
oities and villages, and shall i-estrict tlieir powers of taxation, borrowtng 
money, contracting debts, and lending their crédit" 

Article 4, § 38: 

"ïlie législature may confer upon organized townships, incorporated cities 
and villages, and upon the board of supei-visors of the several counties, sueli 
power of local législative and administrative character as they may deem 
proper." 

Article*, §23: 

"The législature shall not • • • vacate nor alter any road laid eut by 
commissioners of highways, or any Street in any city or village, or in any 
incorporated town plat." 

It is quite clear from the foregoing that Michigan does not differ 
from other states in this: that a municipal corporation cannot ex- 
(ircise any power not authorized by législative act. Michigan is, 
however, peculiar, in that its législature cannot, by mandatory act 
or by state agents, control the administration of what are properly 
local affairs in cities, townships, and counties, T\Tien the légis- 
lature aets in such matters, it can only do se by conferring discre- 
tionary power upon the local corporations. In other words, the 
provisions of the constitution of llichigan, the peculiar effect of 
which bas been so vigorously pressed upon the court by défendants' 
counsel, are merely restrictions upon the manner in which the lég- 
islature shall confer powers on municipalities, when it sees fit to do 
so. But the provisions do not, of themselves, croate any power in 
the cities or other local municipal corporations. That is left to the 
législature. No case cited from the Michigan Reports is in con- 
flict with this view. See the opinion of Justice Cooley in the case 
of Board of Park Com'rs v. Common Council of Détroit, 28 Micb. 
228. There is no reason, therefore, wliy tlio strict rule of constrn- 
ing the powers of municipal corporations should be departed from iu 
Michigan. We hâve the highest authoritv for this conclusion. In 
the case of Taylor v. Eailway Co., 80 Mich. 77, 45 N. W. Eep. 335, 
where the effect of a législative grant of power to a city in référ- 
ence to Street railways was under considération. Justice Grant, 
speaking for the suprême court of Michigan, said: 

"Municipal corporations dérive their sole source of power from législative 
enactments. The rule lias long been unqueslionably established that munic- 
ipal corporations are limited to those powers which are granted— First, In 
express words; second, necessarily Incident to tho powers expressly granted; 
and, tliird, those which are essential and indispensable to the declared objeets 
and purposes of the corporation. 1 Dill. Mun. Corp. 89." 

With the rule of construction thus established, we proceed to 
inquire what powers, if any, the city dérives from its charter to 
authorize the laying of railways in the streets. It is important lo 
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delx'i-mine this, because, if tlie charter does not authorize the grant 
in question, tlien \ve must flnd the i)ower asserted either within the 
four corners of the street-railway act, to be hereinafter considered, 
or not at ail. IJnder the charter the city council of Détroit is given 
power "to establish, open, widen, extend, straighten, alter, vacate 
and abolish highways, streets, avenues," etc., within the city limits, 
and to grade, pave, repair, and otherwise improve the highways, 
streets, avenues, etc., "with stone, brick or other material," and "to 
prohibit the encumbering of the streets," and "to pi-escribe, con- 
trol and regulate the manner in which the highways, streets, ave- 
nues," etc., "shall be used and enjoyed." Lavvs 1809, p. 1092, § 22, 
pars. 11, 13. The same provisions were in the revised charter of 
Détroit of 1857, (Laws 1857, p. 73,) and substantially simUar au- 
thority was vested in the council under the charter of 1827 and its 
amendments, (2 Terr. Laws Mich. pp. 345, 346, §§ 18, 20; 3 Terr. Laws 
Mich. p. 938, § 2.) Thèse powers are strictly législative. What one 
council shall deem to be wise, and do, another council, in its wisdom, 
may undo. If one council shall open a street, another may vacate 
it If one council shall improve a street with stone, another may 
tear up the stone, and put down brick. If one council ordains that 
wagons of a certain hundredweight, and with certain width of tire, 
may use certain streets, another council may détermine that the 
tires must be wider, or the weight less. This is régulation of the 
use of the streets. 

The suprême court of Michigan has decided that a street railway, 
whether the motive power be liorse or electricity, is not an addition- 
al servitude of the street, which the abutting property holders can 
enjoin, if the railway has been authorized by the législature and 
the city council. People v. Ft. Wayne & E. Rv. Co., 92 Mich. 522, 
52 N. W. Rep. 1010; Dean v. Eailway Co. (Mich.) 53 N. W. Itep. 39G. 
It would seem to follow that under the gênerai power to regulate 
the use of the sti'eets the city council might permit or license a 
street-railway company, if it has the requisite franchise from the 
state, to lay its traeks in the streets and to run ils cnrs thereon. 
But this would oiily be in the exercise by the council of législative 
power. The snme council, or a succeeding one, luiglit, in its dis- 
crétion, revoke the license. It must be so, because it is well es- 
tablished that in such subordinate législative bodies it is not per- 
mitted to one to abridge tlie législative power of ils successors with- 
out express sanction of law. The first council pennits a raUway in 
a street because it is of opinion that such a use will best conduce 
to the public interest. "^lien another council succeeds, ir, may con- 
clude that the conditions hâve changed; that otlier, more important, 
tralflc in the street is interrupted and blocked by street cars 
conftned to one or two rigid tracks; and that it wonld serve the 
public interest as well to bave the tracks laid in a parallel street. 
Under the exercise of its législative power to regulate the use of the 
street, unless limited or abridged, the second council could require 
the renioval of the tracks. The tact tlmt, if permitled by the coun- 
cil, the continuance of the tracks and railway there would not be 
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an additional servitude, of which the abutting- property owners could 
complain, has no bearing wfiatever on the discrétion o£ couocil to 
refuse to permit the continuance of such. use. It necessarily fol- 
lows, having regard to the strict rule of construction already dis- 
cossed, that while, under its législative power of regulating the use 
of the Street, couneil may permit a railway to be laid in the streets, 
it cannot, by virtue of that power, agrée that such a use shall con- 
tinue for 80 years. Tliis is the exercise, not of a législative, but of 
a contractual, power. It is an abridgment of the législative power 
by contract. It is the grant of a vested right in the streets to the 
railway company, whereby, for 30 years, it shall hâve a private 
ownership in tracks in situ, and the exclusive right to run cars 
over them. Never, until street cars were adopted, was such an 
exclusive right in the surface of the streets permitted. The power 
to control the use of the streets had always been in municipalities, 
but it had never been exercised to grant such an easement. 

But it is said that the investment required would render 
it impossible to build a street railway, if the right to continue 
its use were dépendent on a revocable license. That may be true, 
and it is a good reason why one couneil should be given the right to 
abridge the législative power of another by contract and grant; 
but it furnishes no ground for saying, in the absence of such légis- 
lative authority, that a right to legislate is a right to contract. A 
distinction should hère be taken between the right of a city to per- 
mit the laying of gas pipes in the streets, and the laying of rails 
therein. The usual power couferrcid in a charter, with respect to 
lighting cities, is that the city shall bave power to provide for the 
lighting of streets. Under this the city may do the lighting itself, 
or it may contract with a c(>ni])aiiy to do it, and the iiuidication 
would seem reasonable that it might, by contract with a gas com- 
pany, secure to the company the right to lay its pipes in the streets, 
and keep them there for a number of yciars. It will be observed, 
however, that the usual j)ower of the city, under its charter, is not 
to provide street railways. If it were, it would justify a very 
différent implication from that founded on a mère hïgislative i}Ower 
to say how the streets shall be used. Another distinction is that 
the easement to be conferred in the case of a street railway is on 
the surface of the street, where public travel is, while the gas pipes 
are laid under the streets, and do not aflfect travel in the slightest 
degree. The ordinance in question attempts to confer the exclusive 
right to occupy the streets with a railway for 30 years. It is set- 
tled beyond controvei'sy that such a light cannot exist, except by 
direct and express authority from the législature. Jaclcson County 
iTorse II. Co. v. Intersuite Kapid Transit liy. Ce, 2t Fed. Kep. i50(j; 
>Saginaw Gas-Light Co. v. Citv of Saginaw, 28 Fed. Rep. 529; Grand 
Sapids E. L. & V. Co. v. Grand Rapids E. E. L. & F. G. Co., 
,S3 Fed. Kep. 059. But it may be justly said that the issue 
in this case does not involve the question whetlier the city 
can contract with one railway comj).any that it will not permit 
another to occupy its streets, because, even if the grant of 1879 
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were void, so far as îts exclusive character is concemed, it might 
still be valid to the extent of allowing tlie grantee to occupy tlie 
streets for the term of years named, and this would require that 
the relief prayed for in the bill herein should be denied. The 
power of the city to increase the tracks in a street so as to interfère 
with travel is limited, (Grand Kapids St. Kaiiways, 48 Mich. 433, 
440, 12 N. W. Eep. 643 ;) and in many streets the laying of a double 
track, and its use, might practically exclude any other company. 
But only to this extent does the exclusiveness of the grant hâve any 
bearing on the question now under discussion. 

Tlie right of a city council, under its gênerai control of the 
streets, to grant an irrévocable easement for the laying of tracks 
and running of cars, has several times been considered by courts of 
last resort in this country; and the great weight of authority is in 
favor of the view that such pov^er does not include authority to con- 
vey a vested right in the streets for years, or in perpetuity. Judge 
DÙlon, in his work on Municipal Corporations, used tliis languîige 
in section 724, (4th Ed.:) 

"As respecta ordinary railways operated by steam, and street railways 
operated by animal power, législative authority is necessary, to warrant them 
to be placed in tbe streets or highways. The législature may delegate to 
municipal or local bodies tlie right to grant or refuse such authority. The 
iisual powers of a gênerai nature in municipal coiTiorations over streets are 
uot sutïicient to confer upon them the right to authorize the appropriation of 
streets bv ordinary railroads which connect différent towns, whose traclcs 
are constracted in the usual manner, and whose trains are propeUed by 
steam. But it is otherwise as respects horse railways. Tliey are for lociil 
travel. and the ordinary powers of municipal corporations are often aniplr 
enough, in the absence of express or other législation on the subject, indicat- 
ing a différent Intent, to authorize them to pennit, or refuse to permit, the 
use of the streets within their limits for such purposes." 

If in this, as is probable, the leamed author is only referring to 
the fact that the use of the streets for street railway purjjoses 
is not an additional servitude, and may be licensed or permitted, 
in the discrétion of the governing body of the city, under its légis- 
lative power of regulating the use of the streets, thcn lie is sus- 
tained by ail the authorities; but if he is to be understood as meun- 
ing that under such a power a city can irrevocably grant, for a 
term of years, to a street-railway company, an easement in the 
streets for its tracks and cars, the statement is in conflict with 
nearly ail of the decided cases. 

It is hardly probable that Judge Dillon's language is to be given 
the meaning claimed for it by counsel for the défendants, because 
in another section, in the same chapter, he emphatically approves 
tlie language of Judge Comstodc in the case of Davis v. Mayor, etc., 
14 N. Y. 50fi, expressly negativing the power of a city council having 
gênerai control and régulation of the use of the streets to make 
an irrévocable grant of an easement therein to construct and 
operate a street railway. In Davis v. Mayor, etc., snpra, and in Mil- 
hau V. Sharp, 27 N. Y. 611, the sanie resolution of the common coun- 
cil of the city of New York was under considération. It purported to 
grant to Jacob Shai-p and his associâtes the right to construct and 
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operate on Broadway, in the city of New York, a double-tracked 
Street railway. It did not contain any stipulation by the city tliat 
it would not in the future grant similar rights in the same street 
to other persons. Two questions arose in the case: First, had 
the citj^ the right to confer the power upon the grantees named 
in the resolution to maintain and operate a street railway, and 
collect tolls therefor? and, second, had the city council the right 
to convey an interest in the streets by contract? It was held by 
a majority of the court that, if the resolution were valid, it would 
confer a perpétuai easement in the streets. Judge Comstock was 
of the opinion that the city had the right, by revocable license, un- 
der its gênerai control of the streets, to permit a street railway to 
lay its tracks, and run its cars, but that it had no power, by con- 
tract or grant of a vested easement, to abridge its législative con- 
trol over the streets. Wright and Johnson, JJ., were of the opinion 
that, while the resolution was invalid as a contract, it was valid as 
a license revocable at pleasure, while the other five judges, includ- 
ing Denio and Comstock, held that the resolution was void for the 
reasons given by Comstock, J. In Milhau v. Sharp it was held 
(Judge Selden delivering the opinion) that the resolution was ob- 
jectionable, both because it created a franchise which could only 
corne from the state, and also because it involved the grant of an 
interest in the street, and a conséquent abridgment of the future 
législative power of the city to regulate the use of the streets. See, 
also, People v. Kerr, 27 N. Y. 188, and Coleman v. Eailroad Oo., 38 
N. Y. 201. The effect of thèse cases cannot be explained away by 
the perpétuai character of the grant therein contained. 

They do and must rest on the principle that the power to make 
an irrévocable grant, either for years or forever, is not conferred 
on the city, under its gênerai législative power. This is apparent 
from the language of Mr. Justice Clifford in People's Passenger 
E. Oo. V. Memphis City E. Co., 10 Wall. 38, where, after discussing 
the want of power in the municipal corporation to grant fran- 
chises for 25 years, he said: 

"Such corporations are usually invGSted with the power to liiy out, opeii, 
alter, repalr, and amcnd streets within the coi^porate lirai ts; but the rule is 
well settled tliat by virtiie of those powers, witliout more, tliey cannot grant 
to an association of persons the right to constnict, and maintain for a term 
of years, a railway in one of the streets of the munieipality, for the trans- 
portation of passengers for private gain, and that resolution or ordiuance of 
the authorities granting such a right is void." 

Citing Milhau v. Bharp, 27 N. Y. 611; People v. Kerr, Id. 188; and 
other cases, — the learned justice continued: 

"Spécial powers are given to such corporations to lay ont, open, and repalr 
streets, as a trust to be held and exercised for the benefit of the public, 
fi-om time to time, as occasion may requlre; and the gênerai raie Is that those 
powers cannot be delegated to others, nor be effectually abridged, by any act 
of the municipal corporation, without the express authority of the législature." 

The same principle has been announced in State v. Trenton, 36 
N. J. Law, 79; in Louisville City Ey. Co. v. Louisville, 8 Bush, 415, 
421; in Covington St. Ey. Co. v. Covington, 9 Bush, 127; in Eichela 
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V. EAransville St. Ey. Co., 78 Ind. 261; in Denver & S. Ey. Co. v. Den- 
ver City Ev., 2 Colo. 673; Memphis City E. Co. v. Mempliis, 4 Cold. 
406; and in Nask y. Lowry, 37 Minn. 263, 33 N. W. Rep. 787; and 
Boston V. Eicliardson, 13 Allen, 146, 161. 

The only cases brought to the attention of thé court, in which. a 
différent doctrine has been announced, are Brown v. Duplessis, 14 
I 1. Ann. 842, and State v. Corrigan Consolidated St. lly. Co., 85 
Mo. 274. In tlie first of thèse the suprême court of Louisiana 
held that a city might sell an easement in its streets to an indi- 
vidual for a term of 20 years, to construct, maintain, and operate 
a Street railway, under its gênerai power to l'cgulate the use of 
its streets ; but it should be said that there was a statute in Louis- 
iana providing that no railroad, plankroad, or canal should be 
constructed through the streets of any incorporated town with- 
out the consent of the municipal council, and this was held by 
the court to imply the power by the council to give a consent in 
the nature of an easement. In State v. Corrigan Consolidated 
St. Ey. Co., 85 Mo. 263, the suprême court of Missouri held that, 
where a street railway was incorporated by spécial act for the pur- 
pose of constructing and operating a horse railway over the streets 
of Kansas City, the city had, under its gênerai charter, power to 
open, gi'ade, and improve its streets, the authority to graut to the 
street-railroad company the right to construct and operate a street 
railroad on the varions streets of the city for the period of 20 years. 
Of the cases cited in the opinion, only Brown v. Duplessis, already 
referred to, supports the doctrine. Moreover, it is to be said, in 
regard to the Missouri case, that the spécial act authorizing the 
construction of a railroad in the streets of Kansas City gives the 
case a somewhat peculiar phase, for it might be strongly argaed 
that the act conferred, by implication, upon the city, the power to 
consent to the railway's construction and opération, because the 
législature would hardly, by spécial act, create a corporation to do 
that in a city which, under the laws of the state, the city would hâve 
no power to agrée to. 

The case of Atchison St. Ey. Co. v. ^lissouri l'ae. Ey. Co., 31 Kan. 
661, 3 Pac. Rep. 284, is relied on by défendants, but it by no means 
supports tlieir claim. There the suprême court of Kansas held that 
a steam-railroad company could be enjoined from interfering witli 
a street railway laid in the street of a city, which, witliout other 
power than that involved in the gênerai control of the streets, 
had passed an ordinance purijorting to give tlie proprietors of the 
railway an exclusive easement in the streets for a term of years. 
Justice Brewer put the décision on the ground that the railway was 
lawfuUy in the street under the license of the city, and expressly 
disclaimed a purpose to décide tliat a vested interest in the streets 
could be conferred by the city for years. See, also, Jaclison County 
Horse K. Co. v. Interstate lîupid Transit Ey. Co., 24 Fed. Eep. 306. 
The question has never been expressly passed on by the siiprenu- 
court of Michlgan. Tn tlie case of TayU)r v. Eailway Co., 80 
Mich. 77, 45 N, W. Eep. 335, however, the (juestion was how far 
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tke village of Bay City might, in its grant to a street railway of 
the right to use its streets, secure to the railway company as by 
contract the right to lay the track, without payment of damages 
to abutting propcrty owners, and tbus exempt the company from 
a liability to abuLters for damages imposed by a charter given 
to the city subséquent to the railway grant. The power to create 
such exemption by contract was claimed under the gênerai power 
of the city (then the village) of Bay City to lay out and establish, 
vacate, open, make, and alter such streets as it might deem neces- 
sary for the public convenience; and Justice Grant dismisses the 
claim with the significant remark, "No mention is made in the 
act of tram or street railways." 

It foUows from what has bcen said that the power to make the 
grant relied on by défendants in this case must be found in the 
tram or street railway acts, or not at ail, and we may now proceed 
to examine that législation : 

The original tram-railway act of 1855 provlded for the organiza- 
tion of companies to construct a railway from one town to another, 
not upon streets, but upon private property to be acquired by pur- 
chase or condemnation. The intention of the act, evidently, was 
that the tracks should be used by members of the public, with their 
own cars or carriages, upon payment of toUs flxed in the act, The 
motive power was limited to that of the horse or other animal. The 
corporators were required to file articles of association, stating, 
among other things, the duration of the corporation, which should 
not exceed 30 years. In 1861 additional sections were added, as 
foUows : 

"Sec. 33. It shall be compétent for parties to organize companies under 
this act to construct and operate railways in and through tlie streets of any 
town or city In tlie stiife. Sec. 34. AU such companies formcd for sucli pur- 
poses shall liave the exclusive right to use the saine, providod, however, that 
no such company sliall be authorized to constixict a railway under tliis act 
through the streets of any town or city witliout the consent of the munic- 
ipal authoritics of said town or city, and under such régulations and upon 
such terms or conditions as said authorities may from time to tlme proscribe." 
Laws 18(il, pp. 11, 12. 

In 1867 the folio wing additional proviso was added to section 34: 

"Provlded further, that alter said consent sliiill hâve bcen given and ac- 
cepted by the company or corporation to wliich the same is gi'anted, such 
authorities shall make no régulations or conditions wliereby thiï riglits or 
franchises so granted shall be destroyod or unrea.conalily impaired, cjr such 
compixny or corporation be deprivod of the riglit of coastruct'ng, miintainmg 
and operating such railway in tho stre(>t in such consent or grant named pur- 
suant to tlie terms tiiereof." Laws ISUT, p. 2.">7. 

The ordinance of 187Î) was passed after the gênerai street-raihvay 
act of 1867 was enacted, and tlie latter contained a provi.sion that it 
should hâve application to ail street railways organized previous 
to its passage. It is not contended that any change was made in 
the gênerai act which would afl'ect the opération of tlie above lau- 
guage; but section 13 of that act, which covers the same subject, 
may be quoted: 

"Any slrei't railway corporation organized imder tlie provisions of tliis 
act, may, with the consent of the corporate autliorities of any city or vil- 
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lage, given In and by an ordinance or ordlnances dnly enacted for that pur- 
pose, and Tinder sucli roles, régulations and conditions as In and by such or- 
dinance or ordinanoes shall ba prescribed, construct, use, maintain and own 
a Street railway for tbe transpoilation of passungeis in and upon the Unes 
of such streets and ways, in said clty or village, as shall be designated and 
granted from time to time for that pnrpose, in the ordinance or ordinanœs 
granting such consent; but no such railway company sliall construct any rail- 
way in tlie streets of any city or village until the Company shall hâve ac- 
cepted in writing the temis and conditions upon wiiicli they are permittfd 
to use such streets, and any such Company may extond, construct, use and 
maintain their road in and along the streets and liigîuvays of any township, 
adjacent to said city or village, upon such ternis and conditions as may be 
agreed upon by the company and the township board of tlie townslilp, which 
agreement and the acceptance by the comp.my of tlie ternis thereof, shall be 
recorded by the township clerk in tlie records of his township." 

There has been much discussion at the bar concerning th.e cliar- 
acter of the rights which the city, under the acts, confers upon the 
railway companies, in giving its consent as therein required. An 
examination of the briefs does not disclose any real différence be- 
tween counsel upon this point. The franchise to construct and 
operate a street railway is conferred by the législature tipon any 
persons who organize as a corporation nnder the act, and file articles 
as required. The function of the city, under the act, is merely to 
consent, upon conditions, that the companies may exercise the 
state-given franchise in its streets. Similar statutes hâve been 
before other courts, and this is the view which has al ways been 
taken in respect to the city's function imder them. 

In Chicago City Ky. Co. v. People, 73 m. 541, where the construc- 
tion of a similar statute was under considération, the suprême 
court of Illinois said: 

"It is a misconception of the law to suppose that the railroad company de- 
rived its power to constnict a railroad from any ordinance of the city. 
AU its authority is from the state, and is conferred by its charter. The city 
has delegatod to it the power to say in what manner, and under what con- 
ditions, tlie company may exercise the franchise, conferred by the state, 
but nothing more," 

And the same view is taken by the suprême court of Michigan 
in the case of People v. Mutual Gaslight Co., of Détroit, 38 Mich. 
154; People v. Ft. Wayne & E. Ry. Co., 92 ]\Iich. 522, 52 N. W. Kep. 
1010; Sims v. Eailroa'd Co., 37 Ohio St. 5r>0; National Foundry & 
Pipe Works v. Oconto Water Co., 52 Fed. Rep. 29. 

The flrst proviso of section 34, requiring the consent of the city, 
is a limitation upon the franchise to construct and operate, con- 
ferred in the granting section, No. 33. The olfice of a proviso 
is usually that of limitation. Minis v. U. S., 15 l'et. 423, 445. It 
hère introduces a limitation in two ways: First, by making the 
franchise operative only on consent of the city ; and, second, by al- 
lowing the city, in giving its consent, to surround the exercise of 
the franchise with such further limitations as it may choose to 
impose. As we hâve seen, no power exists in the city, outside of 
the railway acts, to grant a vested easement in the streetsi. The 
power to consent, which is indirectly conferred by the section 34, 
necessarily implies the power to grant the easement. But a power 
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implied must be limited to the necessity wMch gives rifie to its 
implication. 

An inévitable limitation tliiis arising is tbat the easement 
shall not endure bevond the life of the franchise for which the 
easement is given. I cannot escape the conclusion, which seems 
to me clear to a démonstration, that the power of consent to be 
exercised by the city under the statute is limited in time to the 
life of the franchise to be consented to. The acts of the state 
and city, together, in granting the franchise, and consenting to its 
exercise, are équivalent to the grant of a franchise by a state légis- 
lature, under a constitution which permits it, to a company to lay 
its railway in certain named streets of a city, and to operate the 
same, withcut the intervention of the city in the matter. Under a 
franchise of the kind supposed, such easement in the streets woald 
pass to the grantee as would be necessai-y to the enjoyment of the 
franchise. Cîould it be claimed, in such a case, that the ease- 
ment in the streets would outlast the franchise? Clearly not. 
Why, then, in this case, where the city's x>ower to confer the ease- 
ment only arises from the necessity for the enjoyment of the fran- 
chise, is it necessary to infer a power to confer an easement be- 
yond the life of the franchise? Of course, there is this différence 
between the case just supposed and the conditions which may e?;ist 
under the statutes hère, — that the second grantor, i. e. the city, 
may impose additional conditions upon the exercise of the fran- 
chise, not contained in the original grant of the state, and so may 
eut off or reduce the time for which the franchise may be actually 
enjoyed to a time less than the life of the corporation; but, so far 
as relates to the maximum time of the easement, the supposed case 
clearly represents and illustrâtes limitations upon the combined 
acts of tihe state and city. The construction of the statute above 
stated does not require us to décide that the législature could not 
give the city the jKtwer to confer on a street-railway company an ease- 
ment in the streets beyond the life of its franchise. If the power 
existed, it would be a power in the city to delegate to one com- 
pany the city's right to consent to a franchise of a second com- 
pany, to be created by the state many years thereafter. If such 
a délégation may be authorized by an act of the législature, cer- 
tainly the power to make it cannot be inferred from a mère power 
to consent to the francliise of the fli'st company. 

The suggestion is made that the words of section 13 of the gên- 
erai railway act hâve a greater signilicance than section 34 of 
the tram-railway act, in that the city is therein to consent that 
the railway company shall construct, maintain, operate, and own 
its railway, and the argument is that the consent to ownership of 
the Street railway implies that the easement may extend beyond 
the life of the franchise to construct and operate. I cannot see 
1Jiat the insertion of the word "own" changes in any way the 
meaning of the section. Consent to construct and operate cer- 
tainly implies consent to ownership in the company, and the fran- 
chise to own a Street railway, as such, conferred on the company, 
v.66F.no.ll — 56 
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does not endure aAy longer than its franchise to construct and 
operate it. After tke death of the corporation, it owns nothing. 
It is the stoclvholders who own the assets, not by virtue of any 
franchise conferred by the state, but because, as individuals, they 
hâve that faculty and right. 

It remains to inquire what is the life of the franchise conferred 
by the state upon a street-raiiway corapany under the acts of 1861 
and 1867. The franchises of a street-raiiway ccmpany are of two 
Idnds: First, the kind -which every corporation — or, to speak 
jnore exactly and properly, its corporators — must hâve, — the 
franchise to be a corporation, and to act in its business, and for 
the purposes of its organization, as a natural person could act; 
and, second, the franchise to discharge a quasi public function for 
hire, i. e. to construct, maintain, and operate a street railway 
for the use of the public, and to coUect tolls therefor. Franchises 
of the second class, which, for convenience, we may call noncorporate, 
are defmed to be spécial privilèges conferred by the government 
on individuals, and which do not belong to the citizens of the 
country generally, as of comnion right. Bank v. Earle, 13 Pet. 519. 
Such is the privilège to carry on any business in whioh the public 
hâve an interest, and from which the piiblic may hâve service upon 
The- payment of the usual fare or toU, as the maintenance of a 
ferry, a turnpike, or a railroad. Peoplê's Passenger E. Co. v. Mem- 
phis City R. Co., 10 Wall. 38. Franchises of tliis kind may be con- 
ferred on an individual, but, as a proper discharge of tlie quasi pub- 
lic duties generally requires much capital, it is the custom of the 
législatures to confer them, directly, only on corporations. In the 
absence of an express provision in the charter to the contrary, non- 
(iorporate franchises conferred on a corporation last as long as the 
corporation is chartered to live, and no longer. If I comprehend the 
argument of counsel for the défendants, while they concède that the 
franchise to be a corporation cannot endure beyond the charter 
life, they maintain that when property has been acquired, for 
the enjojTnent of whicli, a noncorporate franchise is necessary, the 
franchise becomes property, and is as indestructible and pei-ma- 
nent as the property to which it is attached. Mruth of the argu- 
ment is based on cases where such franchises and property bave 
been assigned; and the view seems to be that, because the fran- 
chises are assignable, their "length of life is independent of that 
of the corporation. The franchise to be a corporation is personal 
and cannot be assigned, but tliere is no objection to assigning 
noncoi'porate franchises. Projierty is required to enjoy fran- 
<:hises, and, when the property is assigned, the franchise to enjoy 
it, "vvhicli is inséparable from it, goes with it to the assignée. Gue 
V. Tidewater Canal Co., 24 How. 257; Memphis & L. lî. Co. v. Rail- 
road Com'rs. 112 U. S. G09, 5 Sup. Ct. Rep. 2!)!); Railwav Co. v. 
Delamore, 114 U. S. 501, 5 Sup. Ct. Rep. 1000; Joy v. Plank-Road 
Co., 11 Mich. 155; McKee v. Bailway Co., 41 Midi. 274, 1 N. W. 
Rep. 873, and 50 N. W. Rep. 4()9. "^But, while the property and 
franchises are inséparable, that can only be while the franchise 
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endures. Thougli it is assignable, the franchise can only be as- 
signed or enjoyed by the assignée as long as it is in existence. 
Speaking for the suprême court of Pennsylvania in Railroad Co. 
V. Casey, 20 Pa. St. 287, Judge Black said: 

"The riglit to take tolls on a road Is an incoi'poreal hereditament, wliicli 
may be granted to a corporation or to an individiial, and the grantee bas an 
('State in tho franchise. But what an estate? The estate endures forever, if 
Die charter bo perpétuai; for years, if it be giveu for a limited tlme; and at 
will, if it be repealable at the pleasure of the législature." 

Tliis opinion is cited as authority by Mr. Justice Miller in his 
opinion in the case of Greenwood v. Treight Co., 105 U. S. 13, where 
it was held that, under a resen'ation clause allowing the législa- 
ture to repeal any incorporation act at pleasure, the législature 
might repeal the charter of a street-railway company, and de- 
stroy its franchise to run its railway in the streets of Boston, 
rtpeaking of the effect of the repealing act. Justice Miller said: 

"If the essence of the grant of the charter be to operate a street railway 
iind to use the streets of the city for that purpose, It can no longer so use the 
streets of the city, and no longer exercise the franchise of runnlng a railroad 
in the city. In short, whatever power is dépendent solely on the grant of 
the charter, and which could not be exerclsed by unincorporated piivate per- 
sons undtT the gênerai laws of the state, is abrogated by the repeal of th(î 
law which granted thèse spécial i-iglits. Personal and real property acqiiired 
by the corporation during its lawful existence, riglits of contract, or choses 
in action so acquired, and which do not, in their nature, dépend on tlie gên- 
erai powers confen-ed by the charter, are not dcstroycd by such a repeal; and 
the courts may, if the législature does not provide some spécial remedy, en- 
force sucU riglits by the means wlthin their power. The rights of tlio share- 
bolders of such a corporation to thràr interest in its property are not an- 
iiihilated by such a repeal, and there must remain la the courts the power to 
jjrotect those rights." 

Again : 

"The history of the réservation clause In acts of incorporation supports 
riur proposition,— that whatever right, franchise, or power in the corporation 
dcpi nds for its existence upon the granting clauses of the cliarter, is lost by 
its repeal." 

If this be true, a fortiori, is the franchise gone at the expira- 
tion of the express terni for which the charter rights were granted ? 

It should be said that it is a mooted question whether, when 
a législature exercises its right to repeal the charter of a corpo- 
ration under the usual réservation clause, the repeal terminâtes 
those franchises of the corjwration Avhich are not corporate, and 
which are necessary to the enjoyment of property acquired by 
the corporation during its lawful existence. The court of appeals 
of New York, in the case of People v. O'Brien, 111 îv\ Y. 1, 18 N. 
E. Eep. G92, has held that such a repeal does not take away the 
franchise to maintain and construct a street railway on a street 
of New Y''ork, the perpétuai easement for which had been obtained 
froin the city. It seems diffîcult to reconcile this case wlth 
Greenwcod v. Freight Co., snpra, or with Railroad Co. v. Casey, 
supra. Upon this point it is probable that the law of Michi- 
gan is more in accord with tliat of New York than with that of 
the cases just referred to, for in Détroit v. Détroit & H. V. R. Co., 
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43 Mich. 140, 5 N. W. Eep. 275, the suprême court of Michigan 
decided tliat the power to alter, amend, or repeal the dharter of 
a plank-rcad company did not permit tlie législature to pass an 
act compelling the plank-road company to remove its tollgate be- 
yond the municipal limits of Détroit, and give up the toUs of 2^ 
miles of its road, on the ground that the franchise to coUect toUs 
for the use of the rcad was property, and therefore the act de- 
prived the plank-road company of its property. liut such a con- 
clusion as that in l'eople v. O'Brien, or that in Détroit v. Détroit 
& H. P. K. Co., has no bearing on the point we are discussing. 
It is only, in etîect, a holding that the power of repeal reserved does 
not enable the législature to reduce or destroy the value of the 
property of the corporation by arbitrarily taking away from its 
creditors and stocldiolders, during the charter terni, the right to 
enjoy it in the way pro^dded in the charter. But property ac- 
quired by a corpoi-ation is purchased for its enjoyment only during 
the charter life, and the necessary expiration of the franchise 
therein conferred is a fact enterrng into every investment of capi- 
tal made by it, just as the improvements made by a lessee or life 
tenant must be made with the termination of his estate in view. 
The analogy is not quite accurate, because the lessee or life ten- 
ant loses his improvements, while the corporation only loses the 
value giving franchise, but its stockholders retain the rest of ita 
property. Take the case of Détroit v. Détroit & H. P. E. Ce, supra. 
The corporation was created for GO years, with the right to con- 
struct a plank road and take tolls. The act of the législature, the 
validity of which was attacked, was passed at the end of 30 years. 
Certainly, the suprême court of Michigan would not hâve held 
that when the GO years of its life had expired the company might 
sell the road (if it had acquired it in fee) to another, and confer on 
that other the franchise to coUect tolls. Yet this is the resuit in- 
volved in the contention of counsel for the défendants, that the 
attaching of franchises to property gives the former as much per- 
manence as the latter. 

The point under discussion is expressly decided by the sxipreme 
court of the United States in the case of Turnpike Co. v. Illinois, 
96 U. S. 63. In that case a turnpike company was created a body 
corporate, to continue for 25 years, with power to construct and 
maintain a certain turnpike, erect the tollgates, and coUect tolls. 
The state reserved the right to purchase the road at the expira- 
tion of the charter by paying the corporation the original cost of 
construction, but the road, and ail its appendages, were to remain 
in possession of the company, subject to the rights and restric- 
tions ccntained in the charter, until such time as the state should 
refund the cost. By a supplemental act passed in 1861, the com- 
pany was authorized to extend its road, and, in considération 
of its keeping in repair a certain bridge and dyke, to use them as 
part of the road, erect tollgates thereon, and collect tolls. When 
the 25 years, the term of the charter, had expired, in 18G9, the 
législature passed an act grantîng the city of East St Louis the 
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exclusive control of the street upon the dyke. The act of 1869 
was attacked, as impairing contract obligations. It was held 
that the franchise to coUect tolls on the bridge and dyke, conferred 
by the supplemental act of 1861 was separate and distinct from 
that authorizing the collection of them on the original road, with 
its provision for continuance beyond the corporate life, and that 
the second franchise did not extend beyond the term of years for 
which the corporation had been created. Said Mr. Justice Brad- 
ley: 

"No term was expressed for the enjoyment of Ibis privilège, and no condi- 
tions were imposed for resuming or revoliing it on tlie part of tlie state. 
It cannot be presumed that it was intended to he a perpétuai grant, for the 
Company itself had but a limited period of existence. At common law, a 
grant to a natural person without words of inheritance créâtes only an estate 
for tlie life of the grantee, for he can hold the property no longer than he 
himself exists. By analogy to this, a grant to a corporation aggregate, limited 
as to the duration of its existence, without words of penietuity being an- 
nexed to the grant, would only create an estate for the life of the corporation. 
In the prosent case the tumpilie company was created to continue a body 
corporate only for the term of'twenty-flve years from the date of its charter; 
and although, by necessary implication, a further continuance, with the 
spécial faculty of holding and using the tumpike authorized by the act until 
rcdeomcd by the state, is given to it for that purpose, yet it is only by impli- 
cation, arising from the necessity of the case, and therefore cannot be ex- 
tended to other purposes and objecta Grants of franchises and spécial 
privilèges are always to be constmed most strongly against the donee, and 
in favor of the public." 

The learned justice then said that if the company had constructed 
the bridge, and acquired a fee in the dyke or road, the case would 
hâve had a différent aspect, for then the question would hâve been 
whether the st^ite could take the property back without just com- 
pensation. Thèse last remarks refer to the fact that the state had 
resumed possession of the bridge and road. If the tumpike 
company had built the bridge, and bought the land, and built the 
road, its property in them would not, of course, be destroyed by 
the détermination of the franchise, and the public could not use 
them without paying just compensation. The franchise to coUect 
tolls on them, however, would not hâve continued, and there is 
nothing in the language of the court which would justify such an 
inference. 

It may therefore be assumed, with en tire confidence, that when 
the state cf Michigan granted, by virtue of its laws, to the Détroit 
City Raiiway Company, the franchise to construct and operate a 
street raiiway, it was limited to the life of the company, no mat- 
ter to whom the franchise might be thereafter assigned, or to 
what property it might become attached. It necessarily foUows 
that the power of the city to consent to the exercise of the fran- 
chise conferred upon the raiiway company was also limited in ita 
duration to the life of the corporation. Either the limitation 
stated exists, or the power of the city is unlimited, and it may 
create in the streets, by virtue of the power to grant an ease- 
ment, implied from thèse statutes, an estate in perpetuity. No 
other limitation can be found In the act than the life of the corn- 
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pany to whom the consent is to be given. It is suggested tliat 
thé présent grant, the validity of wMcli is contested, was only 
30 years, and" as the city, uuquestionably, had the right to con- 
fer a grant of that duration on one company, it might upon another. 
This ignores altogether the logical ground upon which the limita- 
tion must be implied. The 30 years mentioned in the statiite can 
hâve no effect to limit the duration of the consent or easement 
whieh the city confers, except by reason of the fact tliat this is tlie 
time beyond whicli the life of the franchise and the corporation 
cannot extend. Tliis shows tliat the real limitation is not tbe 30 
years, but it is the life of the corporation. It is suggested that 
there is some time between the life of the corporation and a per- 
pétuai grant, to be deâned by the courts as a reasonable time 
within which the grant can endure. I do not know any mode by 
which such a limit can be fixed. In many of the states, grants 
made are perpétuai, and this where there are no words of perpe- 
tuity, but merely words without limitation. In view of the fact 
which appears in Booth on Railways, (section 17,) that, in some 
10 or 12 states, grants of this kind hâve been made and sustained, 
which are perpétuai, it cannot be said that a perpétuai grant 
would be so unreasonable that the court might hold it void, if the 
statute cannot be construed àeflnitely to fix the duration of a 
grant less than one in perpetuity. The attempt of the suprême 
court of lowa to détermine what would be reasonable time for 
the duration of an exclusive grant in the streets to a street railway, 
in Des Moines St. Ry. Co. v. Des Moines B. G. St. Ey. Co., 73 lowa, 
513, 33 N. W. Kep. 610, and 35 N. W. Rep. G02, did not meet the ap- 
proval of Justice Jackson in Grand Rapids E. L. & P. Co. v. Grand 
Eapids E. E. L. & F. G. Co., 33 Fed. Rep. 659. See, also, Mr. Justice 
Brown's opinion in Saginaw Gas-Light Co. v. Saginaw, 28 Fed. Eep. 
529, and Richmond Gas-Light Co. v. Middleton, 59 N. Y. 228. As be- 
tween a construction which will place a limitation on the grant, and 
one which will give rise to a perpetuity, it is clear that it is the duty 
of the court, in favor of the public, to impose the limitation. It 
is true that what we are considering hère is the power to make 
the grant, and not the grant itself. But the same rule applies 
in the constniction of statutes conferring powers upon municipal 
corporations to make such grants as in the construction of the 
grants themselves. But even suppose that, where there was no 
limitation, the courts might fix a reasonable limitation. Why is 
it ne cessa rj' for them to do so where there is a plainly-implied limita- 
tion in this statute? Certainly, if that limitation is not unrea- 
sonable, Avhy seek another? It does not appear that it is unrea- 
sonable. 

Référence is made, to show the necossity for a longer grant tlian 
the life of the corporation, to those sections of the street-railway 
acts which give the company power, wi(h the consent of the city, 
to build new routes, and to extend its old lines. It is said that 
it woiild seriously interfore with the yn'obability jhat such new 
routes would be built in the lutter j'ears of the corporation's life 
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jf tlie estai e cf tlie railway companj in the streets were limited 
1() its life. It does net seem to me that this resuit should prevent 
■\vhat seems to be a reasonable construction of the statute. An 
(îxpress provision of law that the city council might confer an 
easement in the streets for 30 years, but that such easement should 
iiot be extended during its continuance, would hardly seem un- 
reascnable. If one railway company will not build new routes 
and make extensions, the city would be able generally to secure 
the building of the new routes by grants to new corporations, and 
perhaps even to accomplish the same thing with référence to ex- 
tensions. Neither the law nor public policy requires that one rail- 
way company shall fumish ail the railway facilities in the city 
to the public. Nor does the provision for mortgaging the franchises 
and property of the company, with power in the purchasing com- 
pany to use the property and exercise the franchises as the old 
company wooild hâve done, indicate a purpose on the part of the 
législature to lengthen the time within which easements in the 
streets can be granted. The new company is to exercise exactly the 
same rights in the streets that the old company did under the 
statute and no more. 

It by no means foUows that, because under its gênerai corporate 
powers the street-railway company might hâve the authority to 
receive an estate in the streets beyond its own life, the city has 
the power to confer such an estate. The usefulness of such a fran- 
chise to the company need not be denied. Its right to hold it need 
not be inquired into. The guide which the court must follow in con- 
struing the powers of the city is the interest of the public, and not 
the company, and only in so far as it is necessary to the exercise of 
the franchise can the power of the city be inferred to grant the ease- 
ment. The cases which hâve been referred to as establishing the 
principle that the life of the cori)oration cannot interfère with its 
reeeiving an estate to endure thereafter hâve no application to the 
case at bar. The power of the city, or the owner of the estate to be 
granted, to convey, was in none of the cases the question. Tlius, in 
the case of State v. Laclede Gaslight Co., 102 Mo. 472, 14 S. W. Eep. 
!)74, and 15 S. W. Eep. .383, the question was whether a city ordi- 
nance granting to the Laclede Gaslight Company, its successors and 
;issigns, the privilège of furxiishing gas to the city and private 
consumers for a named period, was void because the term extended 
beyond the period of the existence of the comjjany's charter. The 
ordinance provided that it might transfer ail its rights, privil(>ges, 
and franchises to any organized gas company of the state, which 
would, wiihin 20 days after the transfer, ûle its written acceptance 
of the ordinance, and give bond to perform ail the agreements re- 
quired of the original company. The power of the city to miike 
ihe contract was conferred in the charter to the St. Louis Gas Com- 
pany by section 13 of the act of Febmary 11, 1839, and is stated 
in City of fit, Louis v. St. Louis Gaslight Co., 70 Mo. 98. The 
])rovision was that the corporation of the city of St. Louis and the 
directors of the St. Louis Gas Company might contract for, and 



FEDERAL KEPOETER, Vol. 56. 

make régulations relating to, the ligliting of the city with gas, 
in such manner as sliould be agreed upon, and tliey niiglit make 
such contracts relating to the lighting of the city as might be 
bénéficiai to them and the public, and in the case last cited the 
court say: 

. ■"Ibis section Is broad and comprehcnsive In its terms, and aufliorized botli 
jjlaintifCs and defendant's board of directors to conlraet witli rofercnce to tlu; 
business, of tlio company without limitation, they being left to the détermina- 
tion of tho question wlietlier sucl) contract would bo bonoliei.d to tliomselvea 
and tlio public." 

There was no question of the power of the city in People v. 
O'Brien, 111 N. Y. 1, 18 N. E. Rep. 692. Kofemice is also made to 
New Orléans City & L. K. Co. r. New Orl(>ans, 143 U. S. 192, 12 
Sup. et. Eep. 406, where the question was one of taxation. It ap- 
pears in the récital of facts, as reported by the suprême court, 
that défendant below had acquired aU the real and personal prop- 
erty, right of way, and franchise for the privilège of nmning street 
cars, from another street-railway company, whose charter had ex- 
pired; and it is said that this appeared to be no objection to the 
suprême court of the United States, and did not call for comment. 
In the report of the same case in 40 La. Ann. 587, 4 South. Rep. 
512, this fact does not appear in the statement, and it is obvious, 
therefore, that no question was raised in either court on the point. 
Nor is it surprising, in view of the holding in Brown t. Dtiplessis, 
14 La. Ann, 842, that the city, under its gênerai power of regula- 
ting the use of the streets, might sell an easement in them for a 
railway, to an individual, for 20 years, without his having secured 
a State franchise. The case shows that in Louisiana the city 
can grant the franchise without the state's acting at ail; so that, 
of course, there is no necessary connection between the life of the 
eorjioration created by the state, and a franchise which the city 
bas a right to confer on an individual without limitation. This 
fully explains the rulings of the United States suî)reme court in 
New Orléans City & L. R. Co. v. New Orléans, supra, and Railroad. 
Co. V. Delamore, 114 U. S. .501, 5 Sup. Ct. Rep. 1009, if indeed, they 
involve the point claimed by défendants' counsel, which is by no 
means clear, because there is no discussion or considération of it 
in either case. 

xlnother argument made against limiting the city's power of con- 
sent to the life of the corporation is the practice which is said to 
hâve prevailed ail over Michigan, of making gi'ants in the streets 
beyond the life of the cor[)oration grantee. Sixteen instances hâve 
been submitted. This is not a large number, considering the 
number of such corporations of the kind in question which there 
must be in the state. Of the grants submitted, half were made 
in 1890, or since, and the rest were scattered along between 1880 
and 1890. While the practical construction of a doubtful statute, 
by those who axe required to construe it in order to exécute it, la 
often persuasive with the courts, such construction, to be con- 
trolling, must hâve been uniform, long continued, and generally 
acquiesced in. Neither requirement is complied with hère. Some 
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councils seem to hâve thought that the légal limit on grants was 
30 years, and some hâve made grants perpétuai. The great weak- 
ness of the argument on this ground, however, is in the fact that 
in no instance submitted has the flrst grant expired. Until such 
expiration the question of the validity of the extension would not 
be raised, and there could hardly be said to be acquiescence therein 
by the public, or others interested to question it. 

It is insisted that the necessary resuit of this limitation upon 
the right of the city to consent to the construction and maintenance 
of a Street railway is that the easement conveyed by the city would 
end upon the prématuré dissolution of the corporation under the 
repealing clause, or by judicial forfeiture, as well as upon its 
death by normal expiration of the charter term. Even if this re- 
suit does follow, it is not the reductio ad absurdum. Whether 
this is the resuit or not dépends on the effect to be given to the re- 
pealing clause, or the judicial forfeiture. If either can take away 
the property rights in a franchise, then the question would still 
remain, whether the easement of the railway company might not 
endure for the normal life of the franchise, inasmuch as it was not 
granted by the state, but by the city, for that normal life. What- 
ever the conclusion upon this point, it would not, in any way, as 
it seems to me, show that the power of the city is not to be 
limited by the normal life of the franchise and the corj)oration. 
Under the décision in Détroit v. Détroit & H. P. R. Co., 43 Mich. 
140, 5 N. W. Eep. 275, it is probable that prématuré dissolution 
would not prematurely destroy the noncorporate franchises, when 
attached to the easement conferred by the city, and that they might 
both endure until the normal expiration of the franchise. 

Another argument against the conclusion arrived at, as to the 
city's power, is the supposed anomaly that the grant of 1879 to the 
City Eailway Company for an extension of its easement in the 
streets beyond its life should be invalid, when, if the stocltholdera 
of the City Railway Company had caused a transfer of its property 
and franchises to a new company, and then had procured the grant 
of 1879 to the new company, its validity would hâve been beyond 
dispute. The anomaly, if there be one, arises from the law which 
courts are not permitted to ignore, that one corporation is a 
différent entity from another, and from the limitation upon the 
lives of corporations, which seems to be the peculiar policy of the 
state of Michigan. Section 10, art. 15, of the state constitution 
provides that no corporation, except for municipal purposes, or for 
the construction of railroads, plank roads, and canals, shall be 
created for a longer period than 30 years. It has been the sub- 
ject of some argument at the bar as to whether street railways come 
within the inhibition, or within its exception. I am inclined to 
think, considering the fact that street railways were not known 
at the time the constitution was adopted, that they are not properly 
included within the exception, and that they are within the inhibi- 
tion of the constitutional provision. This view is borne ont by the 
construction which the législature has put upon this section in its 
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provision for the corporate life of street railways. The street rail- 
ways, as has already been stated, were organized flrst under the 
tram-railway act, which provided for locomotion by horse power 
only, and they were limited in life to 30 years. EaUroads, how- 
ever, — that is, commercial railroads, — ^plank-road corporations, and 
canals hâve not been limited in duration by the législature. Stveet- 
railway corporations, organized under both the tram-railway act 
and the gênerai railway law, hâve always been limited to 30 years. 
This would seem to be a construction by the législature of this 
section, and a récognition that the street railway was not propeuly 
a railroad, within the view of the framers of the constitution. But 
it is really immaterial, for the discussion hère, whether it is or not. 
The life of street-railway companies is limited by the incorporating 
act to 30 years, and it is to be inferred that the reascn for the 
limitation is the same as that which induced the constitutional 
convention, and the people who adopted Its work, to impose a limi- 
tation on corporate life in the constitution. Now, the reason foi- 
this constitutional limitation has been explained by the suprême 
court of Michigan in the case of Agricultural Soc. v. Houseman, 81 
Mich. 610, 46 N. W. Rep. 15, where the court said: 

"Th(> évident intent of this section was to prevent tlie perpétuation of cor- 
porate Power and corporate life, so as to place It practlcally beyond the reacli 
of tlie people or the législature. It was intendeâ to apply to corporations of 
a private character, organizod for pix)fit and the accumulallon of we.alth, 
and not to those which are public in their character, and designed solely for 
the purposes of éducation and inaprovement." 

In the case of Mason v. Perkins, 73 Mich. 303, 41 N. W. Rep. 
426, where the question was as to the validity of an act of the 
législature of Michigan authorizing mining and manufacturing 
companies to renew their corporate existence for 30 years, the 
court, in an opinion denying the power of the législature to pass 
such an act, said: 

"Ls not such a mandate a direct and positive limitation on the power of tl»e 
législature to extend the time, or renew the corporate existence, beyond that 
torm? What conséquences are expected to foUow upon tlie expiration of sueli 
limitation? Naturally, the corporation hecomes d'ssolved, and incapabla 
longer of e:sercising corporate functions in pursulng and carrying on its busi- 
noss. Its business is to be closed ont, its obligation paid, and the assets 
distrilmted among its stocljholders. * » * The design of the framers ot 
the constitution was to put ail purely private corporations on the same foot- 
ing, and 1o flx a Umit of tlme, beyond which they should not continue to ex- 
Ist." 

It is sufiBciently apparent from this, and from the constitutional 
limitation itself, that the limitation upon the corporate life was ■ 
not a mère formality, but it was intended to interfère with the 
perpétuation of corporate wealth and power. In the light of this 
state policy, it would hardly be proper for a court to be swaye<l 
from a conclusion as to the meaning of a statute by the claim that 
it involves an anomaly, when the anomaly has no existence, excejtt 
in the view that a corporation may in fact perpetuate its wealth 
and franchises, and remain identically the same entity, no matter 
how many différent names it bears, or how many formai convey- 
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unces of property and franchises are necessary to continue its exist- 
ence. I am of opinion, for the reasons given, that it was not with- 
in the power of tho coinnion council of Détroit, on November 14, 
1879, to confer upon the Détroit City Kailway the right to occupy 
the streets with a railway 16 years beyond its corporate life. 

The discussion, thus far, bas related to those grants in the streets 
^^•hich were made by the city to the Détroit City Railway. AU 
of them must be held to expire on the 9th of May, 1893. But the 
grants to the Détroit & Grand Trunk Junction Railway Company, 
and to the Central Market, Cass Avenue & Third Street Railway 
Company, even if the ordinance of 1879 had not been passed, 
would not hâve expired until 1903 and 1905, respectively. When 
the ordinance of 1879 was passed, those grants were owned by 
the Congress & Baker Street Railway Company and the Cass Ave- 
nue Street-Railway Company, whose charters did not expire until 
1905 and 1907, respectively. The extension of 1879, with respect 
to thèse grants, would be valid until those dates, if the owners 
(îhose to rely on the ordinance as binding on the city pro tanto. 
Whether, therefore, the ordinance of 1879 is to be wholly an- 
nuUed, or to be given effect as far as may be, the grants referred 
to do not terminate May 9, 1893. It canno+ afEect this resuit 
ithat the franchise and easement lawfuUy enduring until 1905 and 
1907 were, after they came into existence, held for a time by the 
Détroit City Railway Company. Wliether that company had the 
power to take such property, and enjoy it, or not, its actual ownership 
and enjojonent of it could not forfeit and destroy the existence 
and continuance of the inséparable easement and franchise during 
the life of the flrst grantee of the franchise. The Détroit Citizens' 
Street-Railway Company is in possession of thèse easements and 
franchises, and we are not hère to détermine the legality of the 
mode by which it acquired title, in the absence of the original 
grantees of those easements and franchises, who, so far as appears, 
fully acquiesce in its ownership of them. I say this much to show 
that we do not need now to consider, and do not décide, the ques- 
tion whether the Détroit City Railway had the statutory capacity 
to receive from another company that company's franchise and 
easement, enduring beyond the life of the Détroit City Railway. 
With respect to the Congress & Baker Street grant and the Cass 
Avenue grant, the relief prayed for by the complainant must be 
denied. 

I hâve reached the conclusion above stated as to the meaning 
of the street-railway laws of Michigan only after giving this case 
the study and investigation which the large amonnt involved in 
the issue, and my want of familiarity with the Michigan law, hâve 
necessarily required. The fact that my Brother Swan, with his 
légal acumen, long training, and intimate knowledge of the Michi- 
gan law, differs with me, gives me much concern, lest I hâve reached 
a wrong resuit. Nevertheless I cannot reccncile any other re- 
sult to the rules of construction which it seems to me must govem 
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in the case; and it is my duty, tlierefore, to adhère to the posi- 
tion as stated. 

2. It is contended on behalf of the défendants that, even if tiie 
ordinance of 1879 is invalid, a court of equity will not assist the 
city, by aiïirmative relief, to avoid or annul it, or to restore the 
streets to its possession, which it parted with in performance of 
the invalid contract. 

In St. Louis E. Co. v. Terre Haute R Co., 145 U. S. 393, 12 Snp. 
et. Eep. 953, the suprême court decided that when a corporation 
appeals to a court of equity to rescind a contract which is ultra 
vires, and to be restored to rights parted with under it, the court 
should refuse to grant any relief, because both parties to the 
contract made in violation of law are in pari delicto, and should 
be left where the court ânds them. The cases cited, and others like 
it, do not, however, apply to the case at bar. The défendant is now 
occupying the streets of Détroit. It has no right to be there, ex- 
cept by a lawful grant of the city. The city council, in its légis- 
lative capacity, passed the ordinance of March 29, 1892, fixing the 
time beyond which the company could not remain in the streets. 
The question hère is whether the ordinance of 1892 is valid, as 
an exercise of the council's législative power over the streets. We 
hâve found that the ordinance purporting to make a grant beyond 
May 9, 1893, was invalid. It was therefore within the power of 
the city council to pass the ordinance of March 29, 1892, and by 
virtue of its terms the company will unlawfuUy occupy the streets 
after May 9, 1893. The city does not need to hâve the ordinance 
of 1879 rescinded by a court of equity. The city has already re- 
scinded It by the ordinance of 1892. The conttauance of the 
street-railway tracks in the streets, without the authority of the 
city, will become a public nuisance, which the city may ask a 
court of equity to remove by the power of injunction. Bay Co. v. 
Bradley, 39 Mich. 163. The case of the city is diiïerent from that 
of a private corporation. The city council, for the time being, is 
the trustée, in control of the streets for the beneiit of the public; 
and, although former trustées may hâve attempted to do that which 
they had no power to do, the public cannot be prevented from hav- 
ing asserted in its favor the ordinary équitable remédies to main- 
tain its rights in the streets. 

3. The answers plead that the city is estopped in this case to 
maintain that the extension clauses of the ordinance of 1879 are 
invalid, because in a previous litigation between the city and the 
Détroit City Kailway Company the validity of the ordinance in 
question was involved and a judgment was rendered against the 
city on that issue by the suprême court of the state of Michigan. 
The litigation referred to was an attempt by the city to collect 
taxes from the Détroit City Railway Company beyond the limita 
flxed in the ordinance of 1879 and the ordinance of 1887. The 
street-railway company relied on the contract provisions of the 
ordinance with référence to the amount of taxes which the city 
should collect, and the city contended that those clauses did not. 
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and could not, liniit its right to impose taxes under the laws of the 
state. The suprême court held that it was witMii the power of 
the city to stipulate what taxes the street railway should pay for 
the enjoyment of its easement in the streets, and to bind itself as 
by a contract. The validity of that clause in the ordinance of 
1879, which extended the privilèges and obligations of the ordi- 
nance of 1862 beyond May 9, 1893, was not, however, involved in 
the case. As against the city, the ordinance would be binding 
until May 9, 1893, and it would not lie in its mouth to say that 
the taxation clauses were invalidated because it had not the power 
to do ail it stipulated to do with référence to the extension of the 
easement beyond 1893. Had the city been seeking to enforce some 
of the stipulations contained in the ordinance against the railway 
Company, it would doubtless hâve been a good défense for the 
Company to hâve set up the invalidity of the extension beyond May 9, 
1893, but such invalidity, if waived, or not questioned, by the 
Company, would furnish no ground for the city to disregard its 
other obligations under the contract. It was not necessary, there- 
fore, for the suprême court, in deciding the case referred to, of 
City of Détroit v. Détroit City Ky. Co., 76 Mich. 421, 43 N. W. 
Eep. 447, to pass upon, or consider, the validity of that clause of 
the ordinance of 1879 which is hère in question; and its judgment 
in that case cannot, by any possibility, be res adjudicata hère. 
Jacobson v. Miller, 41 Mich. 90, 1 N. W. Eep. 1013; Cromwell v. 
County of Sac, 94 U. S. 351. 

4, We corne now to a défense which certainly appeals to a chan- 
cellor. The answer sets out with much particularity the extensions 
and the expenditures which the Détroit City Railway made upon 
the faith that the grant of the easement in the streets beyond its 
corporate life, until 1909, was valid. It appears from a compari- 
son of the ordinance of 1862 with that of 1879 that the Détroit 
City Railway assumed much heavier obligations under the new 
ordinance than it had under the old, with respect to paviiig be- 
tween tracks and paying taxes. Until within the last two years, 
no one, on the part of the city, has questioned the validity of the 
extension which we hâve found to be invalid. Large sums of 
money hâve been expended on the faith of it. Obligations hâve 
been enforced by the city against the street-railway company, 
which derived their binding character only from the ordinance of 
1879. Were the city an individual, its conduct, in now seeking 
to escape, for want of power, its obligations solemnly entered into, 
and for more than a décade quietly acquiesced in, might justly be 
said to be wanting in good faith. Were the case one in which 
money had been given to the city, or where work had been done 
upon property which the city held, it might be possible for the 
court to give the défendant company relief, by requiring the city 
to disgorge that Which it had illegally taken, by giving a money 
judgment against it, for money and property had and received. 
Hitchcock V. Galveston, 96 U. S. 341. But it is impossible, in this 
case, to apply such a remedy. The investments of the street-rail- 
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way Company were not given to the city. They were inrestments 
of private funds in private property, for private purposes, to sub- 
serve the public interest, on the faith of the supposed permanence 
of the investment. Those who made the investment knew, or 
ought to hâve known, the statutory powers under which the city 
council acted, and if I am right in the conchisions already stated 
with référence to those powers, ought, in the necessary theory 
of the law, to hâve known that they were investing on the faith 
of a grant which would last only to May 9, 1893. Where full 
knowledge of the powers of a corporation are had by the person 
dealing with it, he cannot plead estoppel by reason of a mistake 
of law, to avoid the claim of ultra vires. This is esx)ecially true in 
cases where the corporation is a municipal corporation, and ia ex- 
ercising powers in trust for the public. Eens v. City of Grand 
Eapids, 73 Mich. 237, 247, 41 N. W. Eep. 263; Bogart v. Lamotte 
Tp., 79 Mich. 294, 44 N. W. Eep. 612; Spitzer v. Village of Blanch- 
ard, 82 Mich. 234, 46 N. W. Eep. 400. I am of the opinion, there- 
fore, that the plea of estoppel is no défense in favor of the Détroit 
City Eailway, upon whom, as we hâve found, the city council had 
no power to confer the grant to occupy the streets beyond May 9, 
1893. 

In the considération of the plea of estoppel, however, a différent 
question from the one just considered is presented by the trans- 
fer, in December, 1890, of ail the property and franchises of the 
Détroit City Eailway Company to the Détroit Street-Eailway Com- 
pany, and later by tiie Détroit Street-Eailway Company to the Dé- 
troit Citizens' Street-Eailway Company. The two latter companies 
had lives and franchises from the state, enduring until 1920, and 
there was no want of power in the city or city council to make a 
grant to either of them until 1909, like that now clalmed by them un- 
der the ordinance of 1879. If the city, after thèse two companies 
hâve had possession of the streets, bas recognized the ordinance of 
1879 as valid, by enforcing obligations against them under it, which 
could not be enforced under the ordinance of 1862, and which thèse 
companies discharged on the faith of the 1909 extension, and in doing 
so expended much money, the question presented is whether the city 
is not estopped, as against them, to deny that it has conârmed in 
pais the void grant to the Détroit City Eailway Company, and 
made it a valid grant directly to them. The averments of the an- 
swer upon this point are as foUows: 

"That, under the provisions of tlie varions ordinances and grants heretofore 
roferred to, the several strcct railways to which sucli grants wore made wero 
required to, and did, pave, repave, and ropair, and lieep clean, portions of 
tlie streets between and adjacent to their tracks, and in so doing expended 
large sums of money for permanent improvements on tlie streets so occnpied 
by them. Tliat, during the years 1890 and 18!)1, some of sald companies, 
their successors and assigns, were required to alter the grading of the streets, 
and to relay, at great expense and labor, many miles of the tracli, and since 
.Tanuary 3, 1889, bave constructed many miles of track on new Unes, and 
extensions of old ones, ail of which they did with the full knowl 'dge and 
understanding of the city of Détroit, and solely by reason of Ifs admission 
.'vnd agreement that tlie rights, privilèges, extensions of time, contEiinwl and 
made in and by the ordinance aforesaid, adopted Xoveml)er 14, 1879, were 
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valld and blndlng and enforceable on said clty, as well as on sald company. 
That In tbe year 1890 the said clty of Détroit repaved Jefferson avenue from 
Mt. Elliott avenue to Woodward avenue, and tlie said Détroit City Rallway 
Company was tliereby required to, and did, robuild its cntire track on said 
Jefferson avenue, and cliange the grade tlieroof, and did pave between its 
tracks, makln;,' a permanent improvement, ■whicli would last for many years. 
That during the year 1891 many other exteusive permanent Improvements 
were made by said Détroit City Railway Company, its successors and as- 
signa, involving the outlay of large sums of money, solely by reason of the un- 
derstanding between the s;dd city and the said company, and of the ad- 
mission and agreenient of sald city of Détroit that the lights of said com- 
pany, their successors and assigns, imder the ordlnance of November 14, 1879, 
extended untll November 14, 1909. And this défendant avère that the said 
city of Détroit, by reason of the matters herein set forth, is estopped from 
claiming that said ordinance of November 14, 1879, is Invalld, and from tak- 
ing any advantage of the invalidity of said ordinance, should this court, for 
any reason, in any proceeding before it, hold the same to be void and in- 
effectuai." 

My impression is that upon the foregoing averments, though they 
are not verj clear in distinguishing between the acts of the new 
and of the old company, the question suggested above is presented. 
The décision of the question is by no means free from difflculty. 
Because of the then more important questions, it was not argued at 
the bar. As it has, in my view of the other questions, assumed an im- 
portance, in deciding the case, not before given to it by counsel, I 
do not think it should be disposed of without full argument. More 
than this, the magnitude of the interest of both parties to this 
cause is such that ail doubt or ambiguity in regard to the exact 
facts upon the point should be removed by amendment. "The facts 
can hardly be the subject of mueh dispute between the parties, be- 
cause many or ail of them must be capable of record proof, and 
it is hoped the parties can agrée upon them. The order of the 
court, therefore, will be for a further argument of the point stated, 
with leave to the défendants, within 10 days from the filing of 
this opinion, to amend their answers to more distinctly disclose 
the facts upon the point. If complainant cannot accept défend- 
ants' statement of facts in the amendment, a replication may be 
flled, and évidence taken, as in other cases. 

SWAN, District Judge, (dissenting.) The opinion of the cir- 
cuit judge, in my judgment, in its reasoning and conclusions, is 
so utterly subversive of the principles of equity that I am unwilling, 
by my silence, to sanction an apparent assent to what seems to 
me to be a most inéquitable resuit. The bill sets forth, in sub- 
stance, the original street-railway ordinance of November 24, 1862, 
the incorporation of the Détroit City Kailway Company for 30 years 
under the tram-railway act, the passage of the ordinance of No- 
vember 14, 1879; and reciting that the railroad company insists on 
the right, under that ordinance, to operate its railways until 1909, 
as the basis of the interférence of a court of equity, it then allèges 
that: 

"Said ordinance of November 14, 1879, so far as it purports to extend the 
rights of the Détroit Clty Railway, and enlarge the powers and privilèges 
theretofore conferred upon it by said common council beyond the 9th of May, 



896 FEDERAL REPORTER, VOl. 56. 

1893, was wlioUy invalid, and not wlthln the power or authority of the com- 
mon council of sald city to grant or confer upon said railway company, anlV 
Ihat the législature has never given the power to said common council to grant 
sucli privilèges to said company, eitending beyond its corporate life, and that 
the constitution prohibits grantdug sucli a privilège." 

The only equity it pleads is ccmtained in its eighteenth and nine- 
teenth paragraphs: 

"(18) The right or privilège of malntaining and operating street railways 
on the streets above mentioned, on which said City Railway Company con- 
structed its Unes of railway, is of great value; and If your orator was now 
free to enter into a contract with a company or companles, whereby It might 
grant such right or privilège to such company or companles, unembari'asseù 
by claims or threats of the sald défendants, and especially of sald Détroit 
Oitizens' Street Railway, your orator might dispose of said right or priv- 
ilège for a large sum of money, amounting at least to the sum of $1,000,000. 
(19) • * * The common coimcil of said city desired to negotiate for, and 
if possible to enter into, agreements with a company or companles who may 
constnict and operate street railways on said streets; but your orator can^ 
not, by reason of said claims and threats of said défendants, successfully 
negotiate or enter into contracts on favorable terms with any com.pany or 
cottipanies until the rights of your orator and the défendants hereto are deter- 
mtned, with respect to the time when the privilèges granted to the Détroit 
City Railway expire." 

The relief prayed is — 
"That ali rights and privilèges under an ordinanoe of said city passed 
November 24, 1862, graiiting to the Détroit Street Railway the right to con- 
stnict, maintain, and operate lincs of street railway In any of the streets of 
the city, or mider the ordinance amoudatory thereof, or supplementary there- 
to, terminale ou the 9th day of May, 1803, and that the right of tlie city to 
the control of the streets, and to tlie grantlng by it of ail rights and priv- 
ilèges of constnicting and operating street railways thereon, may be de- 
termined, and tliat the défendants, or any of them, malntaining or operating 
street railways in said streets, be compelled, by mandatory injunction or 
decree, to vacate the same, and remove thoir traclîs, Immediately aftor said 
date, and be perpetually enjoined from malntaining or operating said rail- 
ways on said streets after sald date, escept by permission of complainant, 
and for other and further relief." 

There is no ofler in the bill to reimburse or compensate the 
street-railway companies, or either of them, in whole or part, for 
the expenditures made by them, or to return the moneys, or any 
part of the moneys, exacted by the city from the companies by way 
of taxes in excess of the li censé fées to which, under the ordinance 
of 1862, the city was limited, nor is it denied that tliese expend- 
itures were made, and taxes exacted, in considération of, and 
reliance upon, the validity of the ordinance of 1879, and the good 
faith of the city. Neither is it contended that the street-railway 
companies, or eitlier of them, hâve in any partieular violated the 
terms upon which the said city granted the use of the streets for 
the opération of their raUways, or that in the use and enjoyment 
of which grant the public easement or travel is in any way ob- 
structed or impaired, nor that they hâve failed in any circumstance 
or degree to meet the needs, or even the demands, of the public 
for cheap and rapid transportation. Neither is there any prê- 
teuse that the complainant was inveigled into granting this ease- 
ment by fraud, or that the considération for which it was granted 
was inadéquate. The entire claim and theory of the bUl is rested 
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on the propositions (1) tliat the city had no power to grant an 
easement extending beyond the life of the corporation, and there- 
fore the ordinance of November 14, 1879, is void: and (2) that a 
court of equity bas jurisdiction to rescind the grant, decree the 
right of the grantee temiinated, remove the tracks of the défend- 
ant from its streets, to the end that the city may make a new and 
better bargain for their use. 

It is conceded that, if the grant in question had been made to 
a corporation composed of the same individuals, its validity would 
be unimpeachable in law, as well as in equity. 

Accepting, as we must, the truth of ail the facts pleaded in the 
answer, the cause having been heard on bill and answer, there 
can be no doubt that, had the camplainant's bill set forth thèse 
facts, la demurrer to the bill for want of equity would hâve raised 
every question material to the décision of the case. In my view 
of the admitted facts, therefore, the court is not, in the flrst in- 
stance, concerned with the construction to be given to the powers 
of the municipality, nor to inquire whether or not it has, in this 
case, exceeded the strict légal limits of those powers. In what I 
bave to say, I accept as undeniable the statement of the law as 
to the powers of such corporations as laid down by Dillon on Munic- 
ipal Corporations, (section 89,) and approved by Judge Grant in 
Taylor v. Eailway Co., 80 Mich. 82, 45 N. W. Kep. 335, that: 

"Municipal corporations dérive thelr sole sources of power from législative 
enactment. The rule has been long and imqucstlonably est;ihlished that 
municipal corporations are limited to those powers which are granted— First, 
in express words; second, necessarily incident to the powei-s expressly 
granti'd; tliird, those which are essential and indispensable to the deelared 
objects and purposes of the corporation." 

I accept also the rule of construction of législative grants to 
corporations, public and private, enunciated in Minturn v. Larue, 
23 How. 436— 

"That oDly such powers and rights can be exercised under them as are 
clearly comprehonded wlthin the words of the act, or dcrived thorcfrom by 
iieccssary implication, regard heing liad to tlie objects of the grant. Any 
ambigiiity or doubt arislng out of the terms used by the législature must be 
resolved in favor of the public." 

Whether or not the city, under this rule of construction of its 
charter and the statute of 1855, under which it acted, proceeded 
ultra vires, to such an extent as to make its ordinance a mère 
usurpation of power, is a subordinate question, upon which, I am 
frank to say, I entirely dissent from the opinion of the circuit 
judge. 

The flrst and main question is: (1) Does the case made entitle 
the complainant to the relief prayed in the bill? And the sec- 
ond question, of almost equal importance, is: (2) Conceding that 
the city exceeded its powers în granting to the railway company 
an easement in its streets for 30 years from November 14, 1879, 
will a court of equity aid complainant, upon the facts evidenced 
by the bill and answer? 

Does the case made entitle complainant to the relief prayed in 
the bill? 

v.66F.no.ll — 57 
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1. This is nominally a suit for équitable relief, and the effect of 
the mandatory injunction asked, if granted, will be to practically 
forfeit and sequester, under the forma of law, and in disregard of 
deliberate and repeated assurances and contracta of the com- 
plainant, under which it and the défendants hâve acted, the prop- 
erty rights and privilèges, of immense value, owned by the prin- 
cipal défendants, and also the valuable dépendent property and se- 
curities of their mortgages, ail of which were confessedly acquired 
in good faith, and for valuable considérations, and which the com- 
plainant still holds, without tendering compensation to the rail- 
way companies for their expenditures and investments, amounting 
to millions of dollars, or offering to retum any part of the 
considération recel ved by it in taxes and otherwise, aggregating 
nearly |100,000 more, under the very ordinance, and only by virtue 
of that ordinance, which it now asks the court of equity to déclare 
nuU and void, — an ordinance under which the complainant has 
acted for 14 years, and expressly authorized, and in some cases 
even required, investments, and exacted the taxes thereon. As- 
suniing that the city had transgressed its powers in making the 
grant in question and that a court of law, were this case within its 
cognizance, would be compeUed to so adjudge, under the rigid rules 
which control its décisions, is it possible, under the admitted facts 
of this case, that a court of equity will shut its eyes to the iniquity 
of the demands of the complainant? The question should carry 
its own answer. It is a familiar maxim of equity jurisprudenct^ 
that "nothing can call forth a court of equity into activity but 
conscience, good faith, and reasonable diligence." Another maxim 
is that "he who seeks equity must do, or ofler to do, equity." The 
relief prayed calls for the exercise of one of the highest powers 
of a court of equity, aptly termed in Ii'win v. Dixion, 9 How. 33, "the 
extraordinary or transcendent power of injunction, and is therefore 
to be used sparingly, and only in a clear and plain case," and of 
which it is well said in Bonaparte v. Railroad, Baldw. 217, 218 : 

"Tliere is no power, the exercise of whicli is more délicate, requires groater 
caution, délibération, and sound discrétion, or more dangerous, In a doubtfiil 
case. * * * It is tlie stronf? arm of equity, tbat never oiight to be ex- 
tended, unless to cases; of grcat injury, wlien courts of law cannot confer an 
adéquate or commensurate remedy in damages. Tbe right must be clear, 
the injury impending or threatened, so as to be averti d only by the pro- 
toctive, préventive procew.s of lii.imir-tion; but 1hat Mill not lie ;nvanl('!l in 
doubtful cases, or new ones not comlng within well-establlshed prlnclples, for 
If it issues erroueonsly an irréparable injury is inflicted, for which Ihere can 
be no redress; it being the act of a court, not of .a part>' who prnys for it. 
It will be refused till the courts are satisfied that the case bcfore tiiem is of 
a right about to be destroyed, irreparably injured, or great and la-sting In- 
jury about to be done, by an Illégal act" 

Whether this bill is to be regarded as one for the cancellation of 
the contract of ISTovember 14, 1879, and a bill quia timet, or as in- 
voking équitable interférence against a nuisance, the principlea 
mentioned, reinforced, as is their application, by the avowed ob- 
jects of the bill, its utter lack of allégation or averment of any fact, 
matter, or thing necessitating équitable interférence, and the cou- 
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ceded facts, in the face of which we are asked to interfère, are 
fatal to the maintenance of this suit. If it can be taken as a bill 
for the cancellation of the contract made by the ordinance of No- 
vember 14, 1879, it is a call for the exercise of the highest chancery 
power, — a power most frequently exerted in cases of fraud, acci- 
dent, or mistake, which ought never to be exercised except in a clear 
case. Atlantic Delaine Co. v. James, 94 U. S. 214; Marble Co. v. 
Kipley, 10 Wall. 354. In the last case a corporation had bought 
lands charged by a covenant inséparable from the deed by which 
the land was originally conveyed, and which was part of the con- 
sidération of a contract made with the vendor. The company, re- 
taining the deed, sought to hâve the contract rescinded and can- 
celed on the ground that one Eipley, through whom they de- 
rived title, had not performed the duties which the contract im- 
posed on him; that though it was, when made, intended to operate 
for the equal benefit of both parties, it had become, in the progress 
of time, oppressive and burdensome to complainants, or, as they 
denominated it, unconscionable; that it made them partners with 
the original grantor and his successors, whether they will or not, 
and that, if corporations cannot enter into partnership, they cnnnot 
purchase lands subject to the obligation of the coming partners, 
and therefore the contract restrained the alienability of the prop- 
erty. The court said, inter alia: 

"Tlie agreement is Inséparable from the deed for the land. They were 
made at the sarae time, and they are parts of one arrangement. What is 
aslied, therefore, Is not to rescind the entire contract, but to strike ont a 
part which has become oneroiis to one of the parties. It is clear that the 
rlghts secured to Ripley by the agreement were a part of the considpratlon 
for his grant in the land, and so it was underetood at the time his deed was 
made. But the deed was an executed contract; It conveyed the title to the 
grantee; and if, Iherefore, the agreement is resranded by decree of the court, 
the considération is talsen from the vendor after his conveyance has taken 
effect, îind yet his grant is in force. It is bolieved tbat siioh notion by il 
court of equity Is quite unprecedented. It has been niled that, whcn a party 
seeking to sot aside a conveyance made by him has reeeived part of the con- 
sidération, he must return it before a court of equity will cancel the con- 
veyance. * * * Nor is it any reason for resclndlng the contract that it 
has become more burdensome In its opei-ation upnn the complnlnants than 
was anticipated. If it be, indoed, unoqual novf,— that is, be unconscionable, 
—that might possibly be a reason why a court should refuse to decree ita 
spécifie performance, but it has nothing to do with the question whether it 
shall be ordored to be canoeled. It îs not the province of a court of equity 
to undo a bargain becauso it is hard." 

See, also, Piitnam v. Grand Eapids, 58 Mich. 419, 'Zô N". W. Eep. 
Eep. -330, which exprcssly applies this doctrine to the contracta 
of municipal corporations. 

The avowed object of this bill — its only purpose — is to obtain 
the aid of a court of equity to repudiate the complainant's con- 
tract on the ground that, if freed from it, complainant might dis- 
pose of such right or privilège for a large sum of money, amount- 
ing at least to the sum of $1,000,000, If a more absurd and un- 
conscionable prêteuse for invoking its plenary jurisdiction waa 
ever presented to a court of equity, the case has not been cited. 
There is neither pretense nor allégation that the contract, when 
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entered into, was unreasonably liard or unfair, or that eitter party 
so regarded it, or even now avers it bas that character; but the 
rigbt to this extraordinary relief is based wholly upon tbe proposi- 
tion, not that the contract was prohibited by law, but that the 
autliority to make it had not been expressly granted by the légis- 
lature. If it be true, as the bill allèges, that this grant was "whoUy 
invalid," where is the équitable jurisdiction of this court? In 
Oakland t. Carpentier, 21 Cal. 642, the city of Oakland filed a bill 
to set aside and cancel a grant made by ordinance of the city to 
Carpentier, of the exclusive right and privilège, for 37 years, of 
constructing wharves, piers, and docks at any point within the 
corporate limita of the town, with the right of collecting wharf- 
age at such rates as he might deem reasonable. The grant was 
made in 1852. The suit was brought in 1854 to cancel the grant, 
and enforce a surrender of the interests and property transferred, 
or claimed to be transferred, thereby to Carpentier. The grounds 
alleged for the interposition of equity were that the grant or con- 
veyance was obtained by fraud on the part of Carpentier, and was 
made without authority on the part of the trustées in whoni the 
municipal powers of the city were vested, and that it constituted 
a cloud upon the title of the city, and embarrassed her in the exer- 
cise of her legitimate functions. The charges of fraud the court 
found wholly unsustained by the proofs^ and thus disposed of the 
remaining allégations of the bill on which the city sought relief, 
in an opinion by Chief Justice Field, now associate justice of the 
suprême court of the United States: 

"Stripped of the charges of fraud, the whole claim for équitable relief falls 
to the ground. The grant was either valid or void or voidable, or if, as 
contended by counsel for respondents, there can be no occasion for the hiter- 
ference of a court of equity if void, the condition of thlngs— of the rights, 
privilèges, and the estate of the city— remains as though no transfer had been 
attempted. No cloud is cast upon her title, and no embarrassment can at- 
tend the exercise of her legitimate functions. She bas only to proceed and 
assert her privilèges and claim her interest, and whoever interfères with them 
will be a trespasser. If, however, the grant is only voidable, and not void, 
the plaintiff, seelùng ald of a court of equity, can only obtain equity by do- 
Ing equity; that is, she can only obtain relief from the acts of tho agents 
of the town by tenderlng compensation to the défendant, who relied upon 
them l'or his espenditures. If they [the ordinances of the board of triistoes] 
are only voidable, that interférence of a court of equity cannot be luvoked 
imtil equity Is done by the party claiming it; that is, by placing, or offering 
to place, the party relying upon the acts of the agents of tho town in the 
same position which he would hâve occupied but for this reliance upon their 
validity." 

A rehearing was asked in this cause, but denied in an opinion by 
Chief Justice Cope, who had succeeded Chief Justice Field on the 
latter's accession to the suprême court of the United States. The 
necessity of doing equity, as an indispensable condition to the grant- 
ing of équitable relief, was stated with equal positiveness in the 
case of New Orléans v. Steamship Co., 20 Wall. 387, the gênerai 
features of which are not unlike those of the case at bar, although 
it is not discolored by the stain of bad faith which marks the 
lattcr. The facts in the case were that in 1865, during the mili- 
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tary occupancy of New Orléans by tlie Union forces, the mayor, 
the board of finance, and the board of street landings, appointed by 
the commanding gênerai of the department, pursuant to a resolu- 
tion passed by said boards, executed, by the command of the mayor, 
to the steamship company, a lease of certain water -front property 
owned by the city, with the right to inclose and occupy for their 
exclusive use the demised premises for a term of 10 years, and to 
build thereon wharves, bulkheads, buildings, and otlier improve- 
ments, for which the lessee was to pay an annual rent of $8,000 in 
monthly installmenta, and for which it gave its promissory notes, 
— 120 in nuinber. The steamship company took possession, and 
expended over $65,000 in making the improvements specifled in 
the lease, and duly paid its notes as they matured, down to April 
11, 1866. On the 18th of March, 1866, the government of the city 
was handed over by the military authorities to its élective officers. 
On the 18th of April, 1806, the city surveyor, under an order of 
the city council, approved by the mayor, destroyed the lessee's in- 
closure, and did damage to tbe property amounting to $8,000. To 
restrain further acts of violence and obtain damages for that done, 
the lessees filed a bill. The notes for rent given by the company, 
and unpaid at the évacuation of the city by the military authori- 
ties, were duly delivered to the elected mayor and common council 
of the city, who had displaced the militarj' mayor and boards. 
Those unpaid when the bill was filed were held by tbe city then, 
and for several months afterwards. They were tendered to the 
company by a supplemental answer, and deposited in court The 
city neither tendered back th.e money paid by the company, nor 
disclaimed the validity of the payment, nor oflered to retum the 
amoTint, nor any part of it, expended by the company in making 
the improvements specifled in the lease. It was contended on 
the part of the city in the court below, and on appeal, that the 
rights and powers of the military authorities terminated with the 
cessation of liostilities, and the restoration of business, and that 
they could not create an interest to last beyond that time, and, too, 
that no power but the city could alien the rights of the public in 
property held for its use, and transfer them to an individual or 
company to the exclusion of the public. The circuit court de- 
creed in favor of the steamship company, and the suprême court 
of the United States affirmed the decree. Mr. Justice SwajTie, who 
delivered the opinion, said: 

"It bas been strenuously insisted that tlie lease was made by Kennedy 
without authority, and was tlierefore vold ab initio, and that, if thls was not 
so, its officacy, upon tlie prlnciple of the jus piist liiiiiniuni. wbollv (■oiif;<Hl 
when the government of tho city was surrondered by the military authorities 
of the United States to the mayor and council elected under the city charter." 

Holding that the appointment of Kennedy as mayor, and of the 
boards of finance and street landings were valid, and that they 
were clothed with the powers and duty of their respective positions, 
and that the lease was within the scope of their authority, though 
they had no express authority to occupy, he says: 
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"But, concedlng this to be so, it Is indsted that wlien the milifairy jurisdic- 
tion terœinated the lease fell with It We cannot take this vlew of tho 
subject. The question arist's whetlier the insti-ument was a fair and rea- 
sonable exercise of the authoiity under which it was made. A large amount 
of money was to be expended, and was expended, by the lessees. The lease 
was liat)le to be anuiiUcd if the expenditures wfi-o uot iiiado, and the woi-k 
done, wlthin the liraited time spocifled. The ^ar might last many yeai-s, 
or it mlght at any time cease, and the state and eity be restored to theii- 
normal condition. The improvements to be made wcre to the welfare and 
prosperity of the city. The conipany had a right to use them for only a 
limited time. * * * When the military authorities retire<l, the unpaid notes 
were ail handed over to the city. The city tooli the place of the United 
States, and became entitled to ail their rights under the contract. * * * 
The Company became bound to the city, in ail respects, as It had been before 
bound to the covenantces in the lease. The city tiiereafter collected one of 
the notes subsequently due, and It liolds the funds withoiit an offer to retum 
it, while conducting this litigation. It has also to be borne in mind that 
there has becn no effort of adjustment touching tlie la.stiug and valuai)l(' 
improvements made by the company, nor is there any complaint that the 
Company has failed, in any particular, to fulfill their contra<?t. We thlnk 
the lease was a fair and roasonable exercise of the power vested In the mili- 
tary mayor and the two boards, and the injunction awnrded by the court 
below was properly deereed. The jus post liminium, and the law of nui- 
sance, hâve no application to the ease. We do not intend to Impugn the 
gênerai principles that the contracta of the conqueror, touching things in 
conquered territory, lose their efflcacy vphen hls domlnion ceases. We dé- 
cide this case upon its own peculiar clrcumstances, which are sufflcient to 
take it out of the rule." 

Mr. Justice Hunt, who concurred specially, lield that : 

"The réception and holding of the rent is a clear and unqualified act of ratid- 
cation, which bars the défense of want of autliority. to exécute the lease 
from which it Issued. It is in violation of every prindple of honesty and of 
Sound morality that one should retain the bcnefit of an act of hls agent, and 
at the same time repudiate such act." 

It is to be noted that no express authority to make the lease was 
conferred upon the military mayor and the boards, but their action 
was sustained as within the lines of their duties as civil officers. 
Mr. Justice Field, who dissented on the ground that when military 
occupation ceased the property of the city reverted, with the title 
unimpaired, impliedly admitted that the réception and rétention 
of rent, under the law, ratifled it, even though it were the act of 
unauthorized public agents, but thought that the rétention of the 
proceeds of a single note for IGGG, paid by the lessees, which was ail 
that the city withheld, "might be justifled or explaiued on the 
grounds consistent with tlie répudiation of the lease." The obliga- 
tion to do equity as a condition of relief, hère insisted upon, is 
simply and purely an application of the rule in actions where a con- 
tract is sought to bc rpRcinded on the ground of fraud, and nowhere 
has this wholesome doctrine been more stronglv inculcated than in 
Slichigan. Merrill v. Wilson, 66 Mich. 243, 33 N. W. Rep. 716, and 
cases cited. 

But it is argued that the common council exceeded its powers, 
and that ail persons who deal with it are chargeable with notice of 
the limitations imposed by its charter. The public is exempt from 
responsibility for tlie nets of its agents beyond thèse powers, and 
no equities can avail the city's grantee, nor can numberless acta of 
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ratification heal defect of authority, or a transgression of the very 
letter of its charter. This would be true if the contract in question 
were prohibited by statute, or immoral; but when, as hère, therc is, 
at the utmost, only a defect of power, and even though spécifie 
performance of the contract might not be enforced, the corporation 
may be held liable, even at law, on a contract of which it bas had 
the beneflt, when it bas induced a party, relying on its promise, 
and in exécution of the contract, to spend money and perform his 
part thereof. This distinction bas been frequently recognized and 
applied. Hitchcock v. Gai veston, 'M\ U. K. 351 ; State Board of Agri- 
culture V. Citizens' St. Ky. Co., 47 Ind. 407; AUegheny City v. 
IMcCbirkan, 14 Pa. St. 81; Railwav Co. v. McCarthv, !)<> U. K. 258-267; 
Parkersburg v. Brown, 100 U. S. 487, 503, 1 Sup. Ct. Kep. 442; Chap- 
man v. Douglas Co., 107 U. S. 355, 2 Sup. Ct. Rej). 02; Bank v. Town- 
send, 139 U.'S. 07, 71, 11 Sup. Ct. Rep. 49G; East St. Ix)uis v. St. 
Ix)uis Gaslight, etc., Co., 98 111. 415. If a court of law may go to this 
estent in enforcing the claims of common honesty, can there be 
doubt that a court of equity may mold its decree to the same end 
under like conditions? It is conceded that, were the city an in- 
dividual, its attempt to repudiate its solemn obligations, recognized 
by it for a period nearly equal to that prescribed by the statute of 
limitation for bringing real actions, would justly be held wanting 
in good faith, but it is said that this rule cannot be enforced against 
a municipality. Do courts of equity extend immunity to municipal 
dishonesty? I find no warrant for that doctrine. "The obligation 
to do justice rests upon ail persons, natural or artiflcial; and, if a 
county obtains the money or property of others witliout authority, 
the law, independent of any statute, will compel restitution or com- 
pensation." Marsh v. Fulton Co., 10 Wall. 670 ; Louisiana v. Wood, 
102 U. S. 299; Chapman v. Douglas Co., 107 U. S. 355, 2 Sup. Ct. 
Rep. 62; Bank v. Townsend, 139 U. S. 75, 11 Sup. Ct. Kep. 496; 
Clark V. Saline Co., 9 Neb. 516, 4 N. W. Rep. 246. 

Or, as put in the vigorous language of Chief Justice Pield, in 
Pimentai v. San Francisco, 21 Cal. 362, "where the city, under a 
Toid ordinance, sold certain of its property, and retained the pro- 
ceeds, and, when sued for the amounts, pleaded the invalidity of the 
ordinance, and sought to escape liability on the ground that the city 
was under no obligation to respond for the acts of its officers under 
that ordinance," the chief iustice said : 

'•ïhe city is not exempt from the common obligation to do justice wlilch 
binds Indivldvinls. Such obligations rest upon ail p Tsons, wliethor natural 
or artiflcial. If the city obtained the money o( anotlier by mistake, or with- 
ont authority of law, it is her duty to relund it, from Ibis gênerai obligation. 
If she obtained citber propei'ty, whicli doos not belong to lier, it is hor duty 
to restore it, or to rcnder an équivalent tlierefor, from the lilce obligation. 
Argonti v. San Francisco, 1G Cal. 282. T"Iie légal liability spiings from ihc 
moral duty to make restitution, and we do not appreciate the morallty wlilch 
dénies, in such ca.ses, any Hghts to the individual vvhoso monc^y or other prori- 
erty bas been thus appropriated. The law countenances no such wrctehed 
ethics. Its end, always, is to do justice." 

I am unable to perceive any distinction between the morality of 
retaining money dishonestly acquired, and that involved in denying 
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compensation for expenditures and investiiients made in good faith, 
on the express request and assurance of the individual or corpora- 
tion, private or public, whicli bas obtained, and still bolds, the 
beuefit of such outlays. Nor is it easy to see the honesty or equity 
of permitting the municipality to pocket tlve taxes which it has 
received under the very ordinance it seeks to rejmdiate, until the 
statu te of limitations has run against their rccovery by the de- 
frauded party. But it is not true that tlie law casts upou a party 
dealing witli a municipal corporation ail the conséquences of a 
misconstruction of its powers, and leaves him remediless. Where 
there has been a practical construction of its chart(;r given by the 
authorities of a municipality and that construction, though of 
doubtful validity, has been acted upon by it, and rights hâve grown 
up under it, the court shall uphold it, in favor of one who has dealt 
in good faith. Van Hostrup v. Madison, 1 Wall. 297; Chicago v. 
Sheldon, !) Wall. 54; Insiiraiicc Oo. v. Uonv. 21 How. 85, 'Mi; U. S. 
V. Union Pac. E. Co., 37 Fed. Eep. 551; U. S. v. Hill, 120 U. S. 169, 
7 Sup. et. Eep. 510; Brown v. State, 5 Colo. 490; Port B.uron v. 
McCall, 46 Mich. 565, 10 N. W. Eep. 23; Camerou y. Bank, 37 Mich. 
240. 

Upon the theory that the maintenance and opération of the 
railway in the streets is a public nuisance, the complaiuant's case 
is equally xinsustainable. There is no averment or allégation 
which, under any System of pleading, or by the extremest stretch 
of liberality, can be tortured into a charge that the défendants" oc- 
cupancy of the streets is either a public or a private nuisance, cog- 
nizable in equity, or that the riglit to the relief liere asked is predi- 
cated on that theory. Whether or not a given use of a highway is 
a nuisance, is a question of fact, to be tried on ax)t allégations. 
"When the highway is not restricted in its dedication to some par- 
ticular mode of use," says Judg(> (Jooley, "it is opcu to ail suitablc 
methods; and it cannot be assumed that thèse will be the sanie 
from âge to âge, or that new means of making the way useful must 
be excluded merely because their introduction may tend to the in- 
convenience, or even injury, of tliose who continue to use the road 
after the same manner as formerly. A highway established for the 
gênerai benefit of passage and traffic must admit of new methods 
of use wlienever it is found that the gênerai bentMit :-e(piire,s theiti ; 
and if the law should preclude the adaptation of the use to the new 
methods it would defeat, in a greater or less dcgree, the purposes 
for which highways are established.'' llacomber v. Nichols, 34 
Mich. 216. Again he says, in Eailroad v. Heisel, 38 INlicli. 66: "A 
Street railway for local purposes, so far from constituting a new 
burden, is supposed to be permitted, beeause it constitutes a relief 
to the Street. It is in furtherance of the purpose for which tlwï 
street is established, and relieves the pressure of local travel, instead 
of constituting an embarrassment." And Judge Grant, on the 
same subject, says that "the street railways hiive become, not only 
a convenience, but a necessity, to the people." Eailway v. Mills, 
85 Mich. 648, 48 N. W. Eep. 1007. They cannot, therefore, be, per 
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se, a nuisance. See, also, Attorney General v. Metropolitan E. E., 
125 Mass. 516--518. Indeed, the bill practicaUy admits tMs, in its 
lack of averment, and notably in concession that the object sought 
by the bill is purely the resale of the license to some other corpora- 
tion, which will pay a larger sum for the privilège now exercised 
by the défendant. But while admitted that the use of the streeta 
sought to be enjoined is consistent with the public easement of 
travel, the conclusion is reached that the extension of the easement 
by the common council being void, as whoUy ultra vires the city, 
the defendant's occupancy of the streets with its tracks, and in the 
opération of its railway, being therefore unauthorized by law, it 
is the province and duty of a court of equity to enjoin such use. 
The only authority cited for this conclusion is Denver v. Denver 
City Ey. Co., 2 Colo. G73. The case cites Davis v. Mayor, 14 N. Y. 
525, which, in its turn, cites several authorities holding that the 
unauthorized obstruction of the public highway is a nuisance,— 
a proposition which, in the abstract, no one will question. 
Nor is it denied that, in a proper case, equity will enjoin the 
continuance of such an obstruction. But in this state it is held 
that a public nuisance must be something that subjects the public 
to inconvenience or annoyance. The mère use of the street does 
not make out the offense. People v. Carpenter, 1 Mich. 273; 
Clark V. Ice Co., 24 Mich. 508; Attorney General v. Evart Boom- 
ing Co., 34 Mich. 402; Everett v. City of Marquette, 53 Mich. 
450-452, 19 N. W. Eep. 140. 

In the latter case the common council had granted complainant 
a license to construct a railway from the sidewalk down to the base- 
ment of his store. Ten years afterwards the council directed the 
stairway to be removed, and the opening in the sidewalk closed. It 
was contended on the part of the city that the common council had 
no power to give permission for the permanent appropriation of 
any one of the public streets for private purposes. Eeferring to 
the i»ei-mission granted by the flrst council, Judge Cooley said: 

"If the permission was effectuai for no other purpose, it at least rebutted 
any presumption, which inight otherwise hâve existed, that this practical 
appropriation of tiie street was, per se, a nuisance. If the permission was 
a mère license, and tlxo subséquent action of the city council is to be re- 
^arded as a revocation of tlie license, it does not follow that the plaintifï 
liad, liy the revocation, immediately bnen converted into a wrongdoer." 

The decree of the court below awarded a perpétuai injunctiou 
against the city, which the suprême court afifirmed. It seems to 
me impossible to reconcile this case with the conclusion of the 
circuit judge that the revocation of the ordinance of 1879 by that 
of March 29, 1892, operated to couvert the défendants into wrong- 
doers, and make them amenable to injunction. To warrant the 
interposition of a court of equity against unauthorized acts, even 
at the instance of the state, there must be a tangible grievance, — 
a substantial invasion of the public right. Attorney General v. 
Metropolitan E. Co., 125 Mass. 51G; Brick Co. v. Foster, 115 Massj. 
432-438; Attorney General v. Shefifleld Gas Consumers' Co., 3 D;- 
Gex, M. & G. 304-320, on appeal 4 Ch. App. 71. It may be said, in 
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this counection tliat it adinits of grave doubt whether, in its corpo- 
rate capacity, tke city can maintain this bill, under any conditions, 
to redress a public grievance. Its standing as complainant in the 
case, wliere it sought lilœ relief against the occupation of its streets 
by a railroad company, was characterized "as not by any means 
clear, upon the authorities." Détroit v. Détroit, etc., E. Co., 23 Mich. 
210. See, also, City of Georgetown v. Alexaudria Canal Co., 12 
Tet. 97. 

2. As a bill quia timet, it must fail. Frost v. Spitley, 121 U. S. 
552, 7 Sup. et. Rep. 1129. The second question, of almost equal im- 
portance, is, conceding that the city exceeded its powers in granting 
an extension of the easement in its streets for a period beyoud the 
life of the grantee, will a court of equity relieve either party from 
the contract? Upon this question the case of St. Louis, etc., R. Co. 
V. Terre Haute, etc., R. Co., M5 U. S. 3'J3, 12 ir^up. Ct. Rej). ;)53, leaves 
nothing to be said. It is conclusive against the coini^hiinant. If, 
as is claimed, the city acted ultra vires in the extension of the 
easement granted to the Détroit City Railway Company, and the 
latter exceeded its chartered powers in accepting the graut, both are 
in pari delicto, and can hâve no relief. If the street railway, by 
mistaken construction of the city's charter, is precluded from com- 
pensation for its expenditures, and recovery of the sums paid for 
taxes, as is held by the circuit judge, is the same mistake of law 
on the part of the municipality to be made a ground for granting 
it afQrmative relief? The only answer to the case last cited 
necessarily afflrms this strange resuit, for which I can find no sanc- 
tion. 

3. The construction given to section 34 of the tram-railvvay aci, 
(which makes the consent of the municipal authorities the condi- 
tion précèdent to the local exercise of its franchises by a street- 
railway company,) by which it is interpreted as a limitation of the 
power upon the city to grant, and of the corporation to receive, 
the easement in question, seems to me an utter ijerversion of its 
purpose. Independent of that section, and under the powers con- 
ferred by its charter, the city could license the use of its streets 
by such corporations, the privilège being in furtherance of the pur- 
pose of the street, although it could not grant an exclusive right. 
That section has been thus authoritatively construed: 

"Tlio purpose of section 34, in nllowlnj; street railways to l)(^ orgiinizod under 
it on such ternis as slioultl be agreod upon, was to enable tbe roads and tlii> 
fities to fix upon sonie équitable standard of local taxation for inunicii)al 
purposes." City of Détroit v. Détroit lly. Co., 7G Midi. 425, 43 N. \V. llep. 
447. 

This construction of section 34 binds this court. By section 12 
of the act of 1835, companies formed thereunder may acquire and 
sell real and other property for Iheir uses, and tlie same right 
is conferred by section 15 of the street-railway act, (chapter 95, 1 
How. St. p. 911,) which, by section ^S), gives to companies formed un- 
der the tram-railvvay act ail the riglits, powers, and privilèges granted 
by it. It has not been contcnded that either of thèse sections dis- 
abled such corporations from acquiring the fee of realty, or the ab- 
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soluté title to any other property. Had it been the purpose of 
section 34 to restrict thô dealings of th.e company with the munici- 
pality, that iutent would hâve been so easy of expression that tbe 
absence of a prohibitory or limitation clause is persuasive, per se, 
that the term as well as the conditions of the easement were com- 
mitted to the wisdom and integrity of the city authorities, who 
were vested with tlie contract power of the city. Putnam v. Grand 
Rapids, 58 Mich. 419, 25 N. W. Eep. 330. But it is said that, if it be 
held that the city may grant to a corporation a privilège extending 
beyond its corporate life, it neeessarUy foUows that it may make a 
grant in perpetuity. There are several answers to this proposition : 
(1) This case does not iuvolve the power to make a perpétuai grant. 
The question hère is whether the extension of the easement for IG 
years, for the considérations received by the city, was a reasonable 
exercise of the municipal power. It does not foUow from the 
fact that power is liable to be abused that it does not exist. If the 
power is abused, the remedy is with the législature. Wiggins 
Ferry Co. v. City of East St. Louis, 107 U. S. 3G7, 2 Sup. Ct. Rep. 
257; Gilman v. Philadelphia, 3 Wall. 732. (2) The législature 
alone can challenge the propriety of the exercise of the power. It 
lias reserved to itself the power to annul, alter, and repeai both the 
iiiunicipal and the corporate charter. Whether the city or its 
grantee hâve transgressed their organic acts is solely for the state. 
If the company acquires more property, or a larger estate, than 
the législature has authorized it to receive, the other party to the 
contract cannot object, when the contract has been perfectcd bv 
(ixtension. Eailway Co. v. Mills, 85 Jlich. 648, 48 K W. Eep. 1007, 
and cases cited; Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. Eep. 
:;:5G; California State Tel. Oo. v. Alta Tel. Co., 22 Cal. 399. 

Another argument for the construction that the grant must be 
limited to the life of the corporation is that such a construction 
consists with the ijolicy of the state relative to corporations. It has 
been aptiy said of this argument that the siipposed policy of the gov- 
ernment with référence to any particular législation is generally a 
very uncertain thing, upon which ail sorts of opinions, each varying 
from the other, may be formed by différent ijersons. It is a grouiid 
Hiuch too unstable upon which to rest the judgment of the court in 
the interprétation of the statutes. Iladden v. CoUector, 5 Wall. 
111; Eailway Co. v. Phelps, 137 TJ. S. 536, 11 Sup. Ct. Eep. 168. 
Agaîn it is said that it is not the fuuction of a court of e(iuity to 
décide, even upon ail the facts in the case, whether the coutracting 
question is or is not a reasonable exercise of the municipal ])ower. 
That, however, was exactly the question decided by the suprême 
court in New Orléans v. Steamship Co., 20 Wall. 387. There is 
no légal obstruction to prevent the court from passing ou that 
feature of the case. Is there any practical difficulty attending 
the solution of the inquiry? It is a mère question of mathematics, 
— a schoolboy's problem. 

Given an enterprise, the construction, equipment, and opération 
of a railway for example, for thirty years,— the company to furnish 
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the funds, and take ail the hazards of tlie business and of remunera- 
tiye returns, and to pay a prescribed percentage of its gross receipts 
in return for the license, — is the contract a reasonable one for the 
grantor of the license, havlng in mind the amount of the investment 
required, the equalization of the burdens of municipal taxation 
among the community, and the increased facilities of cheap traus- 
portation? That it may resuit eventually in large returns to the in- 
vestors is plainly not a négation of its fairness now. If it fail to 
prove as remunerative as expected, can the grantee, on that gi'ound, 
escape his burdens? If acted upou for 14 years, and regarded by 
both parties as superseding a prior contract and defluing their 
relations, and aflirmed by one party as the basis of recovery against 
the other, by successful litigation, there is no principle, consistent 
with Sound morality, that will permit its reasonableness, or even its 
constitutionality, to be questioned now, at the suit of the grantor, 
who seeks, in bad faith, to impugn its own grant. Daniels v. 
Tearney, 102 U. S. 421. The bill should be dismissed, with costs. 



FLAHRITY v. UNION PAO. KY. GO. 

(Circuit Court of Appeals, Eightli Circuit. July 10, 1803.) 

No. 243. 

Fédéral Courts— Circuit Court of Appbals— Assignmbnt of Errors— Timk 

OF FiLING. 

In pursuance of nile 11 of the circuit court of appe<ils for Oie eightli 
circuit, requiriug an assignment of errors to be liled vvitli tlie pétition for 
the writ of ovror or appeal, and deolaring tliat errors not assigned ac- 
cording to tliis rule will be disregarded, that court will not review a jud^- 
ment when tlie assignment of (;rrors lias rot been filod until aftor tlu; 
writ of error was alloweii, nor until more tlian six months after tlie judg- 
ment was rendered. L'. S. v. Goodricix, 54: Fed. Rep. 21, followed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. AlBrmed. 

Statement by SA:NB0RN, Circuit Judge: 

David Flahrity, the plaintifï in error, brought an action against the Union 
Pacific Railway Company, tlie défendant in error, to recover for personal 
injuries aUeged to hâve been caused by the négligence of the défendant. 
A trial was had, which resulted in a verdict and judgmeut in favor of the 
défendant. ïo reverse tliis judgment the plaintiiï sued out tliis writ of 
error. The judgment was rendered July 21, 1892. ïhe writ of error was 
issued and flled December 6, 1892. The assignment of errors was filed Janu- 
ary 24, 1893. No assignment of errors was filed before that date. 

A. B. McKinley, (Hugh Butler, on the brief,) for plaintiff in error. 
Willard Teller, (H. M. Orahood, E. B. Morgan, and J. M. Thurston, 
on the brief,) for défendant in error. 

Before SAIOÎORN, Circuit Judge, and SHIBAS and THAYEE, 
District Judges. 

SANBORN, Circuit Judge, (after stating the facts.) The assign- 
ment of errors în this case was not filed until after the writ of 
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error was allowed, nor until after six months froin the rendition 
of the judgment. Consequently, there are no errors for thia 
court to consider, and the judgment below is affirmed, with costs, 
under the authority of U. S. v. Groodrich, 54 Fed. Eep. 21. 



EARLE et al. v. SEATTLE, L. S. & E. RY. CO. et aL 
(Circuit Court, D. Wasliington, N. D. June 26, 1893.) 

1. Railboad Companies— Ultba Vires— Aliénation op Fhanciiise. 

A rallroad company organlzed under the laws of Washington has no 
autliority to transfcr its franchises, except by sale and conveyance or 
lease made in accordance' with the statutes relating to the transfer of 
tities to such property; and where, by a so-called "tratlic agreemont," 
the trustées, without the consent of tlie minority stocliholdcrs, in effect, 
transfer to another railroad company the entire control and management 
of the property, for practically the légal lifetime of the coiporation, such 
contract is illégal and void. 

2. Samb — RioHTs OF Minority Stockholders. 

A controUing interest in the stock of a rallway company was pur- 
chased by another railway company, which thereby secured the élection 
of a boai-d of trustées, consistiug of its own offlcers and employés, who 
owned no stock in thelr own right. Thls board then executed an illégal 
trafllc agreoment, whereby the entire control of the franchises and prop- 
erty of the former company was surrendered to the latter. Hdd, that 
the minority stockholders in the former company could maintain a blll 
to annul the contract without first applylng to the board of trustées for 
protection. 
8. Same — Plbading— Bquity Rule 94 — Removed Causes. 

A bill brought In a state court by minority stockholders to obtain 
relief from an illégal contract made by the trustées will not be lidd in- 
sufflcient, after removal to a fédéral court, because it does not allège 
that complainants sought in vain for relief through tho tinistees and offl- 
cers, as requlrod by equity rule 94, for this rule appUes only to suits 
originally brought in the fédéral courts. 

In Equity. Bill by Thomas Earle and Angus Mackintosh, stock- 
holders of the Seattle, Lake Shore & Eastern Kailway Company, 
against said corporation, its trustées, and the Northern Pacific 
Railroad Company, to enjoin the further opération of the flrst- 
named corporation's raiiways by the latter under a traffle contract; 
for the appointment of a receiver, and an accounting as to the deal- 
ings of said corporations with each other. Application for appoint- 
ment of a receiver granted. 

Stratton, Lewis & Gilman, for complainants. 

Ashton & Chapman and A. F. Burleigh, for défendants. 

HAJNFORD, District Judge. I hâve studied the showing made 
by the complainants, and the response of the défendants thereto, 
contained in the pleadings and alïidavits, and the arguments of 
counsel, upon the application for the appointment of a receiver of 
the Seattle, Lake Shore & Eastern Company's railway Unes and 
business during the pendency of this suit. The case is substan- 
tially as foUows: Said company was incorporated in the year 
1885, under the laws of Washington Territory, with 50,000 shares of 
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stock, of $100 each., 41,150 of wMch hâve been issued. Seattle is, 
by the articles of incorporation, made the principal place of business 
of the Company. It has issued interest-bearing bonds to the amount 
of 15,675,000, secured by a mortgage upon ail of its property. With 
money raised by sale of said bonds, lines of standard gauge railway 
hâve been constructed and put in opération, extending from Seattbi 
to the foothills of the Cascade range of mountains, in King county, 
with a branch extending to Sumas, on the boundary between this 
state and British Columbia, and extending from Spolcane, westward, 
to Davenport, aggregating about 227 miles; and it appears to hâve 
an undeflned interest in a belt Une around Lake Washington, which 
has never been operated. Valuable terminal grounds at Seattle 
hâve also been acquired, and station buildings hâve been erected 
at ail places on said lines where needed. In June, 1890, the North- 
ern Pacific Eailroad Company purchased 31,621 shares of said stock, 
paying therefor $45 per share, and, pursuant to an agreement made 
with the vendors thereof, has guarantied payment of the principal 
and interest of ail of said Seattle, Lake Shore & Eastern Company's 
bonds. Manifestly, the purpose of the Northern Pacific Eailroad 
Company, in acquiring a controUing majority of said stock, was to 
absorb the property, business, and franchise of the Seattle, Lake 
Shore & Eastern Company. The gênerai manager of the Northern 
Pacific Eailroad Company is now the gênerai manager of the 
Seattle, Lake Shore & Eastern Company, and a change in the by-laws 
of the latter company has been made, conferring upon its gênerai 
manager absolute control of the opération of said railway lines. 
The live trustées of the Seattle, Lake Shore & Eastern Company 
are ail without individual interest in the company, — mère nominal 
stockholders and représentatives of the Northern Pacific Eailroad 
Company, four of them being oiïicers aud agents of said company. 
The président and other oflicers are nonresidents of the state of 
Washington. The stock book of the company, which is, by law, 
required to be kept at the office of the company, is In New York; 
and the accounts of the company are being Icept by employés of the 
Northern Pacific Eailroad Company, in St. Paul. A traffic con tract 
has been entered into between the two corporations, which, in 
effect, deprives the Seattle, Lake Shoi*e & Eastern Company of ail 
independence, and reduces it to the position of a dépendent and 
feeder of the Northern Pacific Eailroad Company, and obligates it 
to construct new lines of railway and extensions at the dictation 
of the Northern Pacific Eailroad Company. Said traffic contract 
is, by its terms, to continue 40 years, and thereafter still to con- 
tinue in force, until abrogated by six months' notice, which prac- 
tically makes its duration for the légal lifetiiue of the Seattle, Lake 
Shore & Eastern Comjjany. The action of this corporation, in the 
particulars referred to, has been by its board of trustées; and the 
minority stockholders hâve not consented thereto, nor hâve they 
been called upon to vote at any stockholders' meeting, other wise 
than in the annual élections of trustées. 

The only authority found in the charter of the Northern Pacific 
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Eailroad Company for what has been done in absorbing the property 
and franchise of the Seattle, Lake Shore & Eastern Company, and 
assuming liability for its bonded indebtedness, is section 17, sup- 
plemented by a provision of the laws of this state authorizing rail- 
road cor-porations to purchase or lease and operate Connecting line^ 
of raiiway in this statè, enacted March 28, 1890, (Laws Wash. 18S0-- 
90, p. 527.) The section of the charter referred to reads as fol- 
lows: 

"Sec. 17. And be it furthcr enacted, tliat the said Company is autliorized 
to accept to its own use any graut, donation, lonn, power, franchise, aid, or 
assistance wliich may be granted to, or conferred upon, said company by the 
congress of tlie United States, l^y the législature of any state, or by any 
corporation, person or persons; and said corporation is authorized to liold 
and enjoy such grant, donation, loan, power, franchise, aid, or assistance to 
its own use for the purposo aforesald." 

The statute referred to does not prescribe the manuer whereby 
purchases or leases of railways may be consummated, otherwise 
than by the gênerai provisions of the several statutes relating to cor- 
porations; and to conveyances of property. A railroad corporation 
cannot lawfully transfer its franchise without authority emanating 
from the power which granted it. And an unauthorized transfer, 
made in disguise, as by a tralHc contract, wUl not, in a judieial 
proceeding, be treated with greater favor than if the contract ex- 
pressed plainly the real intention of the parties. On the subject 
of trafic contracts, the text of Green's Brice's Ultra Vires (page 
427) concisely and clearly states the law, as follows: 

"Corporations may make ail necessary arrangements for cheaply and ex- 
peditiously developing or carrying on. thoir parlicular busmess; but It is 
another thing, goiiig beyond this, to enter into contracts, for instance, by 
which the exclusive control or the exclusive right of working the Une is 
handed over to other parties. AU such arrangements, whatever tlieir form, 
however disguised, are ultra, vires and void. This applies with peculiar 
force in tlie ease of those bodics which hâve been created for what may be 
(■onveniently styled 'public purposes.'" 

Now, assuming that the section of the charter above quoted does 
authorize the Northern Paciiic Eailroad Company to take the beneût 
of rights and privilèges, and exercise new powers, granted and con- 
ferred by the state of ^Vashington, the (juestion whether the con- 
tracts and proceedings by which it has gained control of the Seattle, 
Lake Shore & Eastern Company's franchise and business are ultra 
vires or not dépends ui)on whether the reqiiirements of the state 
laws in this regard hâve been met. There has been no sale and 
conveyance, nor lease, of the railroad property, in accordance with 
the laws of this state relating to the manner of transfernng titles 
to such property. As the parties hâve not done what the statute 
authorizes to be done, I do not think that the deal between them 
has any governmental sanction whatever. No consolidation has 
been attempted, and yet the transaction is of such resemblance to 
a consolidation that the légal prin(;iples by which the validity of 
proceedings to effect a consolidation of corporations may be applied. 
This idea leads to considération of the contract rights of individual 
stockholders; and the rule is that a corporation cannot be consoli- 
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dated witli another if tlie riglit to do so was not by the law, 
or the constating instruments, given at tlie time of its création, 
without the unanimous consent of its stockholders. The law on 
this subject is thus stated in 2 Mor. Priv. Corp. § 951 : 

"A corporation cannot consolidate witli anotlier company, even pursuant 
to législative autliority, except with the consent of ail its sliareholclers. An 
nuantliorizecl consolidation may be pi'eventod l^y any dissenting shareliolder, 
or may be treatod as grouml for severing liis connection witb the company, 
by a rescission of bis subscription." 

For want of consent on the part of ail the shareholders of the 
Seattle, Lake Shore & Eastern Company, I am unable to affirm 
the validity of the practical merger of said company with the 
Northern Pacific Eailroad Company. 

The answer contains the foUowing exposition of the business 
and condition of the Seattle, Lake Shore & Eastern Company: 

"That the Seattle, I.ake Shore & Eastern Railway Company commenced 
to do business in Aprll, 1888— 
And from that time to June 30, 1889, a period of fifteen 

months, earned, from ail sources $243,936 58 

And during the same period its operatlng expansés and fixed 

charges amounted to 269,429 97 

Leaving a déficit of $ 25,493 39 

"That for the year endlng June 30, 1890, the resuit from opération was as 
follows: 

Gross earnings from ail sources $372,894 5.5 

Operating expensea and fixed charges 437,764 26 

Déficit for the year $ 64,809 71 

Total déficit to June 30, 1890 $ 90,363 10 

"For the year ending June 30, 1891, the resuit from opération was a» 
follows: 

tjross eaminga from ail sources $430,710 72 

Operating exponsos and fixed charges 597,942 51 

Déficit for the year $107,231 79 

Total déficit to Jime 30, 1891 $257,594 89 

"For tlie year ending June 30, 1892, the corhpany earned as follows: 

Gross earnings from ail sources §429,190 65 

Operating expenses and fixed charges, includhig omissions of 
the previous ycars 890,892 40 

Déficit for the year $407,701 75 

Total déficit to June 30, 1S92 $725,296 64 

"For the eight months ending Febntary 28, 1893, the earnings of the rall- 
road are as follows: 

Gross earnings from ail sources $324,359 97 

Operating exper.ses and fixed charges 499,331 42 

Déficit for the eight montîis $174,971 45 

Total déficit to lî'ebraary 28, 1893 $900,268 04 

"That tlie interest on the bonded indebtedness of said company bas beeiv 
met as follows: 
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"For Interest due August 1, 1888, was ?28,335.71, and was proylded for 
as follows: 

Borrowed from D. H. Gilman $14,000 00 

From Jameson, Smith & Cotting 14,335 71 

Total $ 28.335 71 

"Interest due August 1, 1889, was provided as follows: 

Bon-owed from A. M. Cainiou $ 40,000 00 

Advanced by Seattle & Eastern Con. Co 9,727 05 

Provided by the cotnpany 9,200 00 

Total $ 58,927 05 

"Interest due February 1, 1890, $09,416.67, was provided as follows: 

Advanced by Seattle & Eastem Construction Company $ 57,936 67 

Provided by tlie company 11,480 00 

Total $ 69,416 67 

"Interest due August 1, 1890, $123,000, was provided as follows: 

Advanced by tlie Northern Pacific Railroad Company $ 73,000 00 

Advanced by Seattle & Eastern Construction Company 10,000 00 

Provided by the eompany 40,000 00 

Total $123,000 00 

"So that the Seattle, Lake Shore & Eastem Eailway Company bas paid, 
in interest, on its bonded indebtedness, the sum of $60,000. AU the balance 
of the interest sinee that time has been paid by the défendant the Northern 
Pacific Railroad Company. 

"That the Northern Pacific Railroad Company, slnce Jtily, 1890, has paid 
out, for and on account of the Seattle, Lake Shore & Eastem KaUway Com- 
pany, on account of such guaranty and otherwise— 

For interest on the funded debt of the Seattle, Lake Shore & 

Eastem Eailway Company $900,490 00 

For taxes 23,665 68 

For account of the sinking fund 84,500 00 

To pay outstanding indebtedness evidenced by notes 47,614 56 

To pay Indebtedness of Seattle, Lake Shore & Eastem Rall- 
way Company to Seattle & Eastern Consti-uction Company, 

and for equipment, less ail crédits 265,674 46 

For lo.sses in operating Spokane Division from September 23, 

1890, to Blarch 31, 1892 24,975 43 

And after allowing ail crédits due from tlie Northern Pacific 
Railroad Company to the Seattle, Lalîe Shore & Eastem 
Railway Company, the Seattle, Lake Shore & Eastem Rall- 
way Company stands indebted to the Northern Pacific Rail- 
road Company In the sum of 1,335,460 64 

"That the Northem Pacific Railroad Company has paid to the Seattle & 
Eastem Construction Company, for equipment whieh it supposed the Seattle, 
Lake Shore & Eastem Railway Company was the owner of at the time it 
purchased tlie aforesaid stock, the sum of $209,006.07." 

A détail statement from the company's books shows expenditures 
for operating expenses, separate from other fixed charges, to hâve 
been as follows: 

For three months ending June 30, 1888 $ 17,014 17 

For year ending June 30, 1889 121,347 55 

For year ending June 30, 1890 237,860 69 

For year ending June 30, 1891 326,832 85 

For year ending June 30, 1892 364,108 43 

For eigbt months ending Febraary 28, 1893 216,021 83 

v.56F.no.ll — 58 
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The aniounts given for each of the years 1890, 1891, 1892, are 
inclusive of expenditures ekargeable to previous years. 

From this it appears that the company is not eaming sufficient 
to pay actual operating expenses, as it is now being mauaged, and 
other fixed charges. It is insolvent, and the Northern raciflc 
Railrcad Company is strengthening its grasp by holding a claim 
for cash advances, which is being constantly augmented; and yet 
an uncontradicted af&davit quotes from a récent address from the 
management of the Northern Pacific Kailroad Company, answer- 
ing a criticism with référence to this deal, a statement to the effect 
that for the period of six months ending December 31, 1892, that 
company, from business originating on the Seattle, Lake Shore 
& Eastern Company's lines, made a net profit, after paying inter- 
est on said bonds, of about 12^ per cent, of the outlay to secure 
control of said lines. The showing, however, is lacking in minute- 
ness of détail suiïicient to enable the court, or those interested, 
to judge of the accuracy of the statement, or justice of the claim 
which the Northern Pacifie Eailroad Company now makes for 
cash advances; and the books and vouchers showing the items and 
particulars of the account between the two companies are, as be- 
fore stated, ail in the hands of the Northern Pacific Railroad Com- 
pany, at St. Paul. 

To summarize, I flnd that, without légal authority, the Northern 
Pacific Railroad Company has assumed full control of the Seattle 
Company, and is now operating its railway lines without consent of 
its stockholders. The latter company is insolvent, and its books 
are being kept ont of the state in which it has its légal home. 
None of its présent board of trustées or ofiBcers own any of its 
stock, individually, and they hâve no interest in the concern, ex- 
cept as représentatives of the Northern Pacific Railroad Company. 
The position of the Seattle, Lake Shore & Eastern Company is such 
that it cannot extricate itself, by suit or otherwise, from the 
meshes woven about it by its chief stockholder, nor do justice to 
the minority stockholders. Thèse proceedings are illégal, and 
violations of the contract rights of the complainants as stock- 
holders, and entitle them to proper relief. In my judgment, they 
are entitled to an accounting, as prayed for in their bill, and a 
fair adjustment of the riglits of ail parties will be facilitated 
by the appointment of a receiver. Opération of the railways in 
connection with the Northern Pacific Railroad Company cannot be 
abruptly terminated, but may be continued, under direction of the 
receiver, upon équitable terms. The trustées and managing 
officers of the Seattle, Lake Shore & Eastern Company cannot, 
Avhile serving as subordinate offlcers and employés of the Northern 
Pacific Railroad Company, call that company to an account, nor 
proceed contrary to the wish of that company, without jeopardizing 
their personal interests. The case is therefore exceptional, and 1 
think that the complainants hâve a right to maintain the suit, 
although they hâve not applied for protection to the board of 
trustées. See 1 Mor. Priv. Corp. §§ 242, 245, 2G8, 273, 275. 



NOETHEBN PAC. R. CO. V. CITY OF SPOKANB. 915 

The bill of complaint is not, because of failure to set forth. tlierem 
the efforts of complainants to secure action by the board of trustées, 
in accordanoe witli equity rule 94, insufflcient. TMs suit was 
(■ommenced in one of the courts of this state, and was removed 
hither by the défendants. Eule 94 has référence to suits coni- 
menced originally in the national courts, and was not intended to 
bar the removal of a suit in equity from a state court. 

Application for receiver granted. 



NORTHERN PAC. R. 00. y. CITY OF SPOKANE et al. 

(Circuit Court, D. Washington, B. D. June 22, 1893.) 

1. Dedication— Plat — Inscription. 

The Northern Pacific Railroad Company, through its agents, made 
an addliion to a town on one of the sections granted to it by congress, 
and sold lots with référence to a rocorded plat thereof. By the in- 
scription on the plat it was declared that the streets shown thereon were 
dedicated to the use by the public, "except that strlp of land 225.7 feet 
In width, designated as 'Railroad Street,' whlch is resarved for the tracks 
and use of said railroad company." On the plat, M. street, whlch was 
an. extension of M. street in the original town, was shown extendiug 
continuously across Railroad street. Èdd, that the exception in the in- 
scription did not operate to reserve Rnilroad street to the exclusive use 
of the Company at the place of inteisoclion wllh M. street, and the com- 
pany had no right to erect a dépôt within the limits of Railroad street, 
and extending across M. street, so as to block the crossing. 

8. Same— RaiijKOad Companies— Ultka Vires. 

The dedication of streets Intersecting its right of way was not ultra 
vires the railroad company, for tliis was not an aliénation of Its right 
of way so as to interfère with the purpose of the grant made by congress. 

8. Same. 

The company could not be allowod, so long as it had facllities for hand- 
ling its business conveniontly, to maintain a dépôt across the dedicated 
street, on the ground that, by thus having room near the businoss ceutcr 
of the City for its trains to stand without being divided, It would acqiiiro 
a decided advantage over compoting roads. 

In Equity. Bill by the Northern Pacific Eailroad Company to 
restrain the eity of Spoltane and others from destroying a dépôt 
which is alleged to be an obstruction to a street crossing, and also 
from preventing the érection of a new dépôt. The temporary re- 
straining order was heretofore dissolved in so far as it forbade the 
hindering or obstruction of the railroad company in the érection 
of a new dépôt. 52 Ped. Rep. 428. The cause is now on final hear- 
ing. Bill dismissed. 

Ashton & Chapman and McBride & Allen, for complainant- 
P. F. Quinn and George Turner, for défendants. 

HANTORD, District Judge. The gênerai nature of the con- 
troversy in this suit is suiHciently stated, in my opinion, upon 
the motion to dissolve the temporary restraining order, reported 
in 52 Fed. Eep. 428. The question in the case is whether Mill 
street in the city of Spokane is a continuous thoroughfare across 
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tlie righ.t of way of the Northern Pacifie Railway, or across Eail- 
road Street, in wMch. the tracks of said raUway are laid, or whetlier 
said MUl street is interriipted so that the area within the lines 
of said street extended across the right of way is private prop- 
erty, to which the Northern Pacific Eailroad Company has the ex- 
clusive right The évidence proves that the ground in dispute is 
within Railrcad addition to the city of Spoliane, which addition is 
located upon one of the odd-nnmbered sections granted to the North- 
ern Pacific lîailroad Company, and was platted by agents of said 
Company, with streets conforming to the plan of said city as laid 
ont by its founders. A plat of said addition was in the year 1880 
tiled for record conformably to the statutes of Washington Terri- 
tory relating to the platting of cities and towns, and additions 
thereto, with the folio wing inscription thereon: 

"The annexed plat containa a description and désignation of the Railroad 
addition to Spoliane Falls, in Spokane eounty, Washington Territory, laid ont 
by the Nortliem Pacific Railroad Company In section 19, township 25 north, 
range 43 east of the Willamette Meridian, and situated iipon the north hnlf 
of said section, as shown upon said plat. Tlie width of the streets and 
alleys and the size of the lots and blocks are as designated in tlie plat and 
explanations. The streets shown upon said plat are dedicated to the vis ï 
by tlie public xmtil lawfully vacated, except that strip of land 225.7 feet in 
wldth, designated as 'Railroad Street,* which la reserved for the tracks and 
use of said railroad company. 

[Signed] "John W. Sprague, 

"General Superintendent and Agent, Northern Pacific Railroad Co." 

Said plat shows Mill street extending continuously across Rail- 
road street, and the évidence in the case shows the same to be a 
continuation of Mill street in thô original town. The complainant 
has recognized the plat of said addition in the sale of lots, so that 
it can avail nothing to question the autliority of the company's 
agents to lay off said addition, and record the plat. A sale of lots 
with référence to a plat upon which streets and alleys are shown 
opérâtes as an irrévocable dedication of such streets and alleys, so 
that the proprietor cannot afterwards deprive his vendees of the 
right to hâve the streeta and alleys devoted to use as public high- 
ways, although he may not hâve previously acknowledged the 
plat. 2 Dill. Mun. Corp. (3d Ed.) § 640. 

There is no raie or reason to support the contention of the com- 
plainant that by the inscription on the plat an exception is made 
of RaUroad street, so that the streets at right angles therewith 
terminate at the margins thereof. The marginal lines of Rail- 
road street upon the plat are not extended across the intersecting 
streets. The area of the intersection of the two streets appears 
to be as much a part of Mill street as of Railroad street, and there 
is nothing upon the plat indicating an exception or réservation of 
any part of Mill street, nor of an intention that said area should 
not be a place for people to cross the company's right of way and 
tracks. The plat is, in légal effect, a grant to the public of an 
easement and right to use the streets laid out thereon as thorough- 
fares; and whatever ambiguity there may be in the grant must 
be explained by applying the familiar rule for the construction and 
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interprétation of deeds, — that they are to be constroed most 
strongly against the grantor. 2 Pars. Cont. 506. Therefore I 
hold that the rights reserved as to Eailroad street are subordinate 
to the public easement granted by the dedication of Mill street. 

Offioers of the company hâve testified that a freight dépôt, 
covering the particular pièce of ground in dispute, is necessary to 
the convenient transaction of the company's business; and upon 
argument counsel denied the power of the company to alienate said 
ground, the same being witliin the limita of the grant made by 
congi-ess speciflcally for the use of the company for its right of 
way and terminal purjioses. I assent to the proposition that the 
corporation cannot lawfully dispose of its right of way granted by 
congress, so as to defeat the purpose of congress in making the 
grant. But certainly the railroad was intended to be a public 
benefit and aid to the development of the country, and not to 
be a bari'ier. It was contemplated that towns and cities would 
grow up along its line. and that the coming and going of people 
to and from the company's dépôts and stations, and the transac- 
tion of business there, would necessitate the location of streets 
Crossing the right of way. The grant is sufficiently libéral to ad- 
mit of such crossings without crippling the railroad or impairing 
its usefulness. I think that the dedication of the streets in Rail- 
road addition cannot be held to be ultra vires, consistently with a 
reasonable construction of the act creating the Northern Pacific 
Eailroad Company. Its ofïicers hâve not so construed the fran- 
chise in transacting the company's land business. When the plat 
was made, Spokane was but a prospective city, and energetic 
people hâve since made it an actual city, covering a large territory 
on both sides of Eailroad street. To now eut the city in twain 
by decreeing that the right of way is, in contemplation of law, a 
wall without gâtes or passageways, would be the perpétration of 
a monstrous wrcng. The necessities of the comitany do not require 
this. A new freight dépôt has been erected since this suit was, 
commfmeed upon a site as near to the heart of the city as a rail- 
road freight dépôt ought to be located. The only pretext for in- 
sisting upon closing Mill street by extending a freight dépôt across 
it is that by having room so near to the business center for trains 
to stand without being divided the company will hold a position of 
decided ad vanta ge over its competitors for the traflic of Spokane. 
A freight dépôt and yard situated so as to obstruct the shortest 
and most natural routes between the principal résidence district 
and the retail stores, office buildings, and hôtels of the city must 
necessarily be a source of annoyance to many i)eople. It is true, 
therefore, tliat no other railroad can be expected to ever secure 
such a location for such use, and the Northern Pacific Eailroad 
Company, if permitted to hâve its way in this matter, would in- 
deed be alone in the enjoyment of whatever advantage there may 
be in holding such a location; but, so long as the company has 
faeUities for handling its traflSc conveniently, this plea merits no 
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considération. I do not thlnk that a ease for an injunctiou ha» 
been made out. 
Decree that the suit be dismissed, with oosta. 



AT>RIANCE, PLATT & CO. v. McCORMICK HARVBSTING MACH. OO. 

et al. 

(Circuit Court of Appeals, Seventfr Circuit. May 25, 1893.) 

No. 108. 

L Patents for Inventions— Infbingkment Suit— Parties. 

A Ucensee may prosecute In his own name suit for Infringement of a 
patent where the défendant is the owner of the légal tltle to the patent 
Llttlefleld v. Perry, 21 Wall. 205, cited. 

2. Contbact — Construction — Ambiouitt. 

It is only a latent amblguity that may be explalned by évidence aliunde. 
Doubts apparent upon ttie face of an tastrument must be resolved by the 
court, resorting, If necessary, to the rule that a grant expressed In doubt- 
ful words shall be construed most strongly agalnst the grantor. 

3. Patents fou Inventions- Licbnse for Saub in Foreion Countbies. 

In addition to the grant of an exclusive Ucense to manufacture and sell 
In certain parts of the United States, a licenso contained the foUowlng 
clause: "And, so far as we can control the same, the exclusive right to 
build harvesters and blnders under the rights herein granted, for sale In 
Europe, Australla, and South America," Hdd that, fairly and reasonably 
construed, this language conferred upon the Ucensee an exclusive rlght 
to manufacture within the United States for sale in the foreign countrles 
named, and hence that an Injunction should Issue agalnst the parties man- 
ufacturing in the United States outside the territorial limits covered by 
the license to restrain them from manufacturing for such forelgn trade. 

4. Injunctions Ordered. 

In this case the court flnds that complainant is entitled to a preUmlnary 
Injunction to restrain infringement of 16 patents issued to James R. 
Severance for improvements In harvesters and blnders. 55 Fed. Rep. 288, 
afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

In Equity. Bill by Adriance, Platt & Co. against the McCor- 
mick Harvesting Machine Company and Cyrus H. McCormick for 
infringement of certain i)atents. A temporary injunction was 
granted. Défendants appeal. Aiïlrmed- 

Robert H. Parkinson, for appellants. 
Banning & Banning & Payson, for appellee. 

Before JENKINS, Circuit Judge, and BAKER and BUNN, Dis- 
trict Judges. 

PER CIIRIAM. The decree of the circuit court is alBnned for 
the reasons stated in the opinion of the court below, reported in 
55 Fed. Rep. 288. 
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WETZEL et al. v. MINNESOTA TKANSPER BY. CO. et aL 

(Circuit Comt, D. ^[inuesc;ta, Third Division. Augiist 24, 1893.) 

Equity— Lâches — Unadthorized Assignment op Miutaut Land Warrant. 
A .soldior's widow rccGived from the United States a land warrant, as 
provided by Act Feb. 11, 1S47, § 9, (9 Stat. 125,) aud was tbei'eafttT diily 
appointed giiai-dian of lier minor children, e.xcept one dausliter, «iio was 
a married woman; and in that capacity and for herself, she attempted 
to assign snch land warrant, being joined therein by tlie said married 
daughter, but she did net obtain any order of court, autborizing such as- 
signment as was by law requirod. The considération of tlie assignment 
was $100, to wliicli sum she was cntitled, by the terms of the act, instead 
of the waiTant. The assignée located the warrant, duly obtained a patent, 
and the warr.'int was duly filed in Washington. The land increastd iu 
value to $1,000,000, and improvements wcre placed thereon to the value 
of $2,00<^000. and more than 40 years elapsed from the date of the as- 
signment. fleld, that a court of eqiiity would not entertain a suit by the 
assigner and lier descendants to t-et aside the assignment as invalid, and 
to recover possession of the property, but should quiet respondents' title 
against such descendants. Félix v. Patrick, 12 Sup. Ot. Kep. 862, 145 
U. S. 317, foUowed. 

In Equity. Bill by Elizabeth Wetzel, Harrîet A. Van Zant, 
Emma F. Hergesheimer, Maggie L. Beckman, John Wesley Eemsen, 
George W. Remsen, Mary J. Eemsen, Clara B. Remsen, and Mabel 
Remsen against the Minnesota Transfer Railway Company and 
others to recover possession of certain lands, and to hâve certain 
rauniments of respondents' title declared void. Decree for re- 
spondents. 

W. C. Mayne, Clapp, Bramhall & Taylor, and Lusk, Bunn & 
Hadley, for complainants. 
Davis, Kellogg & Severance and C. H. Benedict, for défendants. 

WILLIAMS, District Judge. Thls action concerns 160 acres of 
land, described in the complaint, situated in the corporate liniits 
of the city of St. Paul, between that city and Minneapolis. Eliza- 
belli Wetzel is alleged to be the widow of George W. Remsen, aud 
ilie other complainants are their surviving children and grand- 
children. 

The bill states that George W. Remsen became, in his lifetime, 
cntitled to a land warrant, as a soldier in the United States army, 
under the act of congress approved February 11, 1847. The United 
States duly issued a land warrant for IGO acres of land, in the 
name of Elizabeth Remsen, wiJow, Harriet A. Remsen, Mary Ann 
Remsen, John Wesley Remsen, Elizabeth Remsen, and George W. 
Remsen, children and heirs at law of the said George, which war- 
rant entitled thera, under section 9 of said act, to locate it on any 
quarter section of govemment land subject to priva te entry. That, 
when the warrant was issued and assigned, ail the comniaiuants 
but Elizabeth Remsen were under 14 years of âge, except Harriet 
A., who was 17. That on or about October 6, 1848, the widow 
was duly appointed the guardian of the persons and estâtes of ail 
the children except Harriet A., by the orphans' court of the city 
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ol PhUadelphia. That on October 11, 1848, at Pliiladelpliia, in tlie 
State of Pennsylvania, she, purporting to act for herself, and as 
guardian for said minors, joined witli said Harriet A., and together 
they attempted to assign said land warrant by tbe instrument fol- 
lowing, delivered and executed on that day to one Natlian C. D. 
Taylor: 

"For value received, we, Elizabeth. Remsen, wldow, for myself, and as 
^lardian of tlie persons and estâtes of Mary Ann Remsen, John Wesley Rem- 
sen, Elizabetli Remsen, and George W. A. Remsen, minor chlldren of tlie 
George W. Remsen, deceased, duly appolnted by ihe orplians' court of tlie 
City and coimty of Pblladelpliia, and HaiTiet A. Remsen, do liereby sell and 
assign unto Natiian C. D. ïaylor ail our riglit and title, and ail the right and 
title of the minor ehildren, to the within certifiœite or warrant No. 28,811, for 
one hundred and sixty acres. Witness my liand tliis lltli day of October, 
1848, at Philadelphià, in the state of Pennsylvania. 

lier 
"Elizabeth X Remsen, 
mark. 
"Eor Myself, and as Guardian of the Minor Children of G^ïorge W. Remsen, 
Deceased. 

"Harriet A. Remsen. 
"Attest: 

"Isaac Bolleau. 
"Wm. F. Small. 

"Acknowledged before me thls llth day of October, 1848, at Pliiladelphla, 
in the state of Pennsylvania. Isaac Bolleau, 

"Alderman and Justice of the Peace." 

Tbis sale and assignment the Mil charges to be void, beoause 
such court never made any order authorizing the guardian to as- 
sign the interests of the minors in the warrant, and also by the 
laws of the United States, to wit, the act of 1847, such guardian 
had no authority, without order of said orphans' court, to assign 
said estate of said minors. 

The Mil also allèges that the widow, Elizabeth, by the law of 
Pennsylvania, had only a common-law dower interest in said real es- 
tate, which could not be sold or assigned before admeasurement. 
That Harriet was a minor, and was at the time the wife of one 
Jacob Heyer, and that by the law of Pennsylvania her conveyance 
was void, without her husband's signature. That she did not 
know what the instrument was, or that she had any interest in 
the warrant, or that her father had ever been entitled to the 
warrant, but that she signed in such ignorance at the rcquest of 
her mother, who represented that the signature was to a receipt, 
and of a foimal character. That she never received any consid- 
ération, and remained, until within eight months prior to the filing 
of the bill, in total ignorance as to the matter stated therein. That 
Taylor, as assignée, located the warrant upon the southwest quarter 
of section 28, in township 29 N., of range 23 W., Minnesota, upon 
lands now situated in the county of Ramsey, on or about the 20 th 
of March, 1850, and that thereaifter he received a patent from the 
United States, bearing that date, of wMch the following is a 
copy: 

"The United States of America, to AU Whom Thèse Présents *aU Corne, 
Greeting: Know ye, that in pursuance of an act of congress entitled 'An act 
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to ralse for a llmlted time an addltlonal mllltary force, and for other purposes,' 

approved February llth, 1847, Blizabeth Remsen, widow, Harriet A. Remsen, 
Mary Ann Remsen, John W. Remsen, Elizabetli Remsen, and George W. A. 
liemsen, cliildren, lieirs at law of George W. Remsen, deceased, late a pri- 
vate of Company H, third reg-iment, United States Infantry, having deposited 
in the gênerai land office a warrant in tlieir favor, numbered 28,811, there Is 
therefore granted by the United States unto Nathan O. D. Taylor, assignée 
of said ElizabeUi Kemsen, in her own right, and as guardian of the aforesaid 
mlnor hoirs, and to liis hoirs, the southwest quarter of section twenty-elght, 
in townsliip twenty-nine north, of range twenty-three west, in the district of 
lands subject to sale at Stilhvater, territory of Minnesota, contalning one 
hundred and sixty acres," etc. 

That said patent is recorded in the office of the register of deeds 
of Eamsey county, Minn. That Taylor afterwards executed divers 
conveyances of the land, by and under the patent passed to the 
numerous défendants named. 

That said Mary Ann Eemsen was bom on August 12, 1835, and 
died June 12, 1882, leaving surv'iving her children and sole heirs at 
law,. Emma F. Hergesheimer and Maggie L. Beckman. JohnWesley 
Hemsen is one of the before-mentioned minor children of said 
George W., and was bom on the 8th day of Norember, 1837. The 
said Elizabeth W. Remsen was born on the 22d day of Februarj, 
1840, and died on the llth day of October, 1862, unmarried and 
without issue, and her interest then descended to complainants, 
as provided by the statutes of Minnesota. Said George W. A. 
Remsen was born on the 18th day of September, 1842, and died in 
1878, leaving Mary J. Remsen, his widow, George W. Remsen, 
Clara B. Remsen, and Mabel Remsen, his children; said widow and 
children being his sole heirs at law. 

Stipulation: In December, 18S9, Mr. William 0. Mayne, one of 
the counsel for the complainants, knew that the land warrant in 
question had been issued to the widow and heirs of George W. 
Remsen, deceased, and knew of the assignment set up in the com- 
plaint, and that said land warrant had been located upcn the 
S. W. i of section 28, township 29 N., of range 23 W., Stillwater 
land office, Minnesota, and a patent issued therefor to Nathan G. 
D. Taylor, and that he inspected in said December, 1889, the land 
warrant, assignment, appointment of guardian, (being complain- 
ants' Exhibit No. 4, herein,) and the patent, which papers wert,' 
at the land office m "Washington. That during the months of 
December, 1889, and January and February, 1890, the said Mayne 
communicated to ail of the complainants, except the heirs of 
George W. A. Remsen, deceased, the fact that a Mexican land 
warrant had been issued to the widow and heirs of George W. 
Remsen, deceased, for services in the Mexican war, and that there 
was a question as to the validity of the sale and assignment thereof, 
and a chance to claim the land located thereunder, without dis- 
closing to them the location of the land located under said warrant. 
That the question of the giving of a power of attorney by the 
heirs to another party than himself, for the purpose of bringing 
suit and making settlements for their interests in said lands, was 
discussed. The parties with whom said Mayne had the discussion 
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declined at that time to exécute snch power of attomey or any 
power of attomey, until they were informed of the location of the 
land under such warrant, and its value. This Mr. Mayne declined 
to give, because the parties for wlioni lie was acting, and wh.o liad 
discovered this alleged defect in the title, had inslructed him not 
to do so. That said negotiations continued until about May, 1890, 
when they were broken off without his having disclosed to them, 
or any of the said heirs, the location of said land, or its value. 
That thereafter he did not act for or represent said western parties, 
but did make a personal investigation for the purpose of ascertain- 
ing the exact location of this land, and the parties in possession 
under such warrant, and that on August 18, 1891, he caused the 
complainants to meet at his office, when he communicated to theni, 
for the flrst time, the exact location of this land, to wit, that it 
was in the city of St. Paul, in the state of Minnesota, and fully 
discussed with them the matters stated in the bill, and that he 
thereafter acted as their attomey, and, with their consent, em- 
plcyed to assist him in the prosecution of their claims as to said 
land the counselors and solicitors named in the bill herein, and 
that previous to the said August 18, 1891, said Mayne had not 
acted as attomey or agent of said plaintiSs, or any of them, in re- 
spect to any of the matters in controversy in this suit. That 
William 0. Mayne, one of the solicitors for the complainants 
herein résides in the city of Philadelphia, Pa. That said Mayne; 
visited St Paul on September 17, 1891, for the purpose of ob- 
taining the opinion of local counsel in St. Paul as to the validity of 
the claim of the complainants herein, and, if such opinion should 
be favorable to the validity of their said claim, to employ local 
counsel in said St. Paul to act for said complainants, and with 
him, in the préparation and présentation of their said claim to 
the court. That with that object in view he consulted Olapp, 
Bramhall & Taylor, attorneys residing in said St Paul, and solic- 
itors for the complainants herein, particularly Mr. Bramhall, of 
said flrm. That an abstract of the property in question in this 
suit, containing 983 entries, was made by the officiai abstract clerk 
of the county of Eamsey, Minn., the making of which took con- 
sidérable time. That said Bramhall undertook to and did examine 
said abstract, and the facts and validity of plaintilïs' claim, and 
the légal questions involved therein, as exi)editiously as he was 
able, in a thorough manner, to do, in connection mth his other 
légal business. That during ail of the times herein mentioned 
his partner, Mr. Clapp, of said Clapp, Bramhall & Taylor, waa 
attomey gênerai of the state of Minnesota, and as such fully occu- 
pied, and had no time to, and did not, dévote any time to any of the 
légal business of the said ârm of Clapp, Bramhall & Taylor. That 
Mr. Taylor, the other member of said flrm, was a young man just 
admitted to practice law, from the law school, and without ex- 
périence at the bar. That said Bramhall concluded his said ex- 
amination the latter part of December, 1891, when said Mayne 
again visited St. Paul, to wit, on December 30, 1891, for the pur- 
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pose of obtaining the report of said Bramliall upon said matters, 
and making arrangements with his firm to act for the complainants 
in this matter, and dnring said visit said Mayne did reçoive such. 
report, and malce such arrangements. That, upon the advice and 
recommendation of said Bramhall that a suit of this character 
should net be brought unless other local counsel aiso were of the 
opinion that the complainants had a good claim, Lusk, Bunn & Had- 
ley, also attorneys in said St. Taul, and solicitors for complainants, 
were consulted in January, 1892. That they took the matter under 
advisement for about 30 days for the purpose of making a personal 
examination of the légal questions involved, and did the same as 
quickly as possible, in connection with their other légal work. 
That at the end of that time said Lusk, Bunn & Hadley consented 
to act as solicitors for complainants. That as soon as they con- 
sented to do so said Bramhall caused maps of the premises to be 
made, and the abstracts of the property in question to be con- 
tinued, and examined the title to each pièce, parcel, and lot con- 
stituting a portion of the premises in question, and caused a 
search to be made in the offices of the clerk of the district court of 
said Ramsey county, and the circuit court of the United States for 
this district, for judgment liens against the owners of any of said 
property, for the purjwse of ascertaining the proper and necessary 
parties défendant in this cause. That there were 1,133 entriea 
in the abstract of title to this property, and 95 entries as to judg- 
ments, to be examined, and which he did examine. That when 
he had completed this examination, and ascertained the claims 
of said parties, he went ail over it again for the purpose of verify- 
ing and correcting the same. That ail of this involved an immense 
amount of hard and laborious work, which necessarily consumed 
a very large amount of time. That he did everything set forth 
herein as quickly and as expeditiously as he could, in connection 
with his other légal engagements and labors. That, at the same 
time said Bramhall was making this examination as to parties, 
Bunn, of said Lusk, Bunn & Hadley, was preparing the bill herein, 
and as soon as said Bramhall had completed said examination 
said bill was completed, and sent to Mayne, at said Pliiladelphia, 
for examination, and was promptly returned by said Mayne, and, 
as soon as returned, put in the hands of the printer, and it and the 
subpoenas herein were printed as quickly as possible, and the bill 
herein filed on May 28, 1892. That said bill and subpoenas were 
specially printed, by reason of the large number of défendants 
herein, and to meet the supposed demand for the same. That be- 
tween August 15, 1891, and the time of the filing of the bill herein, 
there were, as evidenced by said olïicial abstract, 17 deeds given, 
affecting 18 lots in Midway Heights, and 3 lots in Lcvering's 
factory, warehouse, and transfer property, and 13 mortgages, 
affecting 11 lots in Midway Heights, and 20 lots in Lovering's 
factory, warehouse, and transfer property, ail of which constituted 
a portion of the property in question. 

Upon this statement of f acts, several propositions of law hâve been 
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submitted by counsel on either side; but, with. my view of the case, 
it is utterly unnecessary, and would be productive of no good resuit, 
to notice any of them, save tbe one governing principle that applies 
to this case. 

It is clear to my mind tliat the important question is the question 
of lâches. This case cornes so clearly within the doctrine an- 
nounced by the suprême court of the United States in the case of 
Félix V. Patrick, 145 U. S. 317, 12 Sup. Ct. Eep. 862, that it is un- 
necessary, in the décision of this case, to pass upon any of the other 
questions raised by counsel on either side. In that case, Sophia 
Félix was an Indian of the Sioux tribe, residing upou their réserva- 
tion, and, owing to her tribal relations, was for a long time unable 
to sue in the courts of the United States. She was the owner of 
certain land scrip, which the défendant Patrick obtained from her 
under circumstances, as stated in the coniplaint, that amounted 
to an absolute fraud upon her rights, and were but little removed 
from larceny of the scrip. The scrip was located upon the lands 
described in the suit, and after the lapse of 28 years, and after her 
tribal relations had been severed, and the rights of herself and her 
heirs to maintain an action in the courts of the United States had 
accrued, suit was brought for the lands. The property, in the mean 
time, had increased in value greatly, so that its value at the time 
of bringing suit was over a million dollars. The court, in that 
case, uses the foUowing language: 

"But conceding that tlie plaintiffs were Incapable, so long as tliey main- 
tained their tribal relations, of being affected with lâches, and that those re- 
lations were not dlssolved untll 1887, when they were flrsf apprised of their 
rights to this land, it does not necessarily follow that they are entitled to 
the relief demanded by this bill. The real guestion is whether equity de- 
mands that a party wlio twenty-eight yeara ago was imlawfully deprived of a 
certificate or mimiment of title of the value of $150 should now be put in 
possession of property admitted to be worth over a million. The dispropor- 
tion is so great that the conscience is startled, and inquiry is at once suggested 
whether it be possible that the défendant bas been guilty of fraud so gross 
as to involve conséquences so disastrous. In a court of equity, at least, the 
punishmont should not be disproportionate to tlie offense, and the magnitude 
of the conséquences in this case demands of us that we should eonsider care- 
ftilly the nature of the wrong done by the défendant in acquiring the title to 
tliese lands." 

The case at bar is a much stronger one tlian that of Félix against 
Patrick. In that case the scrip, as bas been stated, was obtained 
from the Indian woman by false représentations and actual fraud. 
In the case at bar the land warrant was purchased from the widow 
of the deceased soldier, Remsen, both in her individual capacity, 
and as guardian for her children and the children of the deceased 
soldier, and the fuU value thereof was paid to her in money. The 
land warrant was located upon lands in the then territory of Minne- 
sota, and was accepted by the offlcers of the land department of the 
United States, together with the assignment upon it, as being in ail 
respects sufflcient in law. The indorsement upon it by the land 
offlcers was a description of the land upon which the scrip had been 
laid. The warrant was then forAvarded to the proper department 
in Washington, and there it bas lain ever since, with the indorse- 
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ment upon it, from which. the plaintifls could at any time, by a 
simple inquiry, hâve ascertained upon what lands the warrant was 
laid, and thus hâve been enabled to institute this action within 
a reasonable time, if they thought they had any rights in the matter. 
Instead of doing that, however, they hâve allywed their rights, if 
they had any, and their claims, to remain dormant for nearly half 
a century, until the lands that they now seek to obtain by this 
action are of the value of $1,000,000, and the improvements upon 
them of the value of $2,000,000; until a large portion of the original 
quarter section has been platted into blochs and lots, upon which 
nearly 300 people hâve purchased lots, and erected homes. Upon 
a portion of the land, iron rails hâve been laid, and a complicated 
System, for the purposes of railway transfer, has been arranged 
thereon, over which is handled and carried much of the trafiic of 
two continents; and to say now that, under thèse circumstanees, 
thèse plaintiffs are entitled to the remedy sought by this biU, would, 
in my judgment, be the monumental wrong of this âge. Courts 
of equity are generally asked to right some wrong, or to grant some 
relief, which cannot be obtained in a court of law ; but in this case 
the plaintiffs, originally, had no wrong to complain of. They re- 
ceived the full value for the land warrant granted by the govern- 
ment to their ancestor for his services in the war in Mexico. This 
is not only shown by the proof in the case, but is conceded by the 
learned counsel for the complainants, for thèse land warrants were 
valued by the government .at the sum of $100, and any one entitled 
to a land warrant might receive that sum in lieu thereof. Hère 
we flnd that Mrs. Kemsen received for herself, and as guardian of 
her children, the full sum of $100, and the purchaser of the land 
warrant paid ail fées necessary to effect its transfer to Mm ; so that 
plaintiffs hâve no standing, upon the equities of the case, in this 
court. They were not defrauded in any manner, as was the Indian 
in the case of Félix against Patrick, and I can conceive of no reason 
why they should be entitled to invoke the aid of a court of chancery 
in this matter. 

Let a decree be entered in this case for the défendants upon the 
original bill, and let the complainants take nothing by their suit; 
and, further, let the title of the défendants be forever quieted in 
and to the lands described in the complaint. 
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P. KY. 00. et al.' 

(Circuit Court, N. D. Georgia. June 3, 1893.) 

1. FEDERAL Courts — Peacticb — Proceeditîg to Enfûkce Okder op Inter- 
state Commerce Commission — Evidencb. 

A suit brought by the interstate commerce commission In the United 
States circuit court to enfonce an order of the commission Is an original 
and Independent proceeding. The court Is not confliied to a mère re- 

'Reported by Ed. Baxter, Esq., of the NashviUe bar. 
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examinatlon of thé case as heard and reported by the commission, but th» 
court hears and détermines the cause de novo upon proper pleadlngs and 
proof. TUe commission'» report Is prima facle évidence of the mattera 
of fact therein reported, but the court wlU hear ail such other and further 
testimony as either party may introduce bearing upon the matters in con- 
troversy, and will permit such pleadlngs as will brlng before the court 
clearly and In légal form such matters as may be pertinent and proper 
In vlew of the issues ralsed. Cases clted: Kentucky & I. Bridge Ce. v. 
Louisville & N. R. Co., 37 Fed. Rep. 567; Interstate Commerce Commis- 
sion V. Lehigh Val. R. Co., 49 Fed. Rep. 177; Interetate Commerce Com- 
mission V. Atchison, T. & S. F. R. Co., 50 Fed. Rep. 295. 

S. Carriers— Interstate Commerce Act— Contintious Carriage. 

The flrst section of the act to regulate commerce (Feb. 4, 1887, 24 Stat. 

379) provides that It "shall apply to any common carrier or carriers en- 
gaged in the transportation of passengers or property -whoUy by railroad, 
or partly by railroad and partly by water where both are used under a 
common control, management, or arrangement, for a continuons carriage 
or shlpment," etc. The Georgla Railroad extends from Atlanta to Au- 
gusta. The Georgla Railroad Company requested Its connections that in 
Issuing bills of lading to its local stations no rates be inserted east of 
Atlanta. There is no agreement on the part of sald company for any such 
joint tarife, as implles a reduced rate from Cincinnati, Ohlo, to its local 
stations. On the contrary, that company coUects and retalns Its entlre 
local rates on ail frelght shipped from Cincinnati to its local stations. 
Beld, that there Is no such "arrangement for a continuons carriage or 
shlpment" exlsting between sald company and its connections as to brlng 
the rates whlch are charged to sald local stations witliin the flrst section 
of the act to regulate commerce. Case clted: Railway Co. v. Osbome, 
52 Fed. Rep. 912, 3 O. O. A. 347. 

8. Same— Through Rates— Connecting Linhs.' 

When goods are shipped through from Cincinnati, Ohlo, to local sta- 
tions on the Georgla Railroad, the Initial carrier at Cincinnati Issues 
through bllls of lading, and quotes through rates. Sald rates, however, 
are arrived at by adding to the rates from Cincinnati to Atlanta the full 
local rates of the Georgia Railroad from Atlanta to sald local stations. 
The Georgia Railroad Company receives the goods at Atlanta, and trans- 
ports them continuously to its local stations, but it demands and coUects 
its full local rates from Atlanta to sald local stations. Beld, that the mère 
réception, and continuons transportation, by the Georgia Railroad Com- 
pany, of frelght which comes to It over other Unes of rallroads, destined 
to its local stations, for which the initial carrier has Issued through bills 
of lading and quoted through rates, does not constitute such an "arrange- 
ment" as is contemplated by the flrst section of the act to regulate com- 
merce, where the through rates so quoted allow to that company Its full 
local rates. 

4. Bame— Short- Haul Clause — "Line. " 

The fourth section of the act to regulate commerce (Feb. 4, 18S7, 24 Stat. 

380) provides that it "sliall be uniawful for any common carrier, sui)Ject 
to the provisions of this act, to cliarge or receive any greater compensa- 
tion. In the aggregate, for the transportation of paspengera,>or of lilie kind 
of property, under substantially similar circmnstanees and conditions, 
for a shorter than for a longer distiince, over tlie same Une, In the same 
direction, the shorter being inclnded within the longer distance " There 
is a clear distinction between the term "railroad," as used in the other 
parts of the act, and the term "line," as used in tlie fourth section. The 
use of the word "Une" is slgnlticant. Two carriers may use the same 
"road," but each has its separate "line." One railroad company may 
lease trackage rights to another, but the joint use of the same track 
does not create the same "Une" so as to compel either company to grad- 
uate Its tarlff by that of the other. Case clted: Railway Co. t. Osbomeii 
52 Fed. Rep. 912, 3 C. O. A. 347. 
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6, Same— Connecting Roads. 

There must be a "common arrangement" between Connecting companies 
— such as the making of a joint tariff— before a "new Une" can be foi-med; 
and the "line" so formed undcr the joint tarifif of Connecting companies is 
one which is separate and indepeudent from that of either of the Connect- 
ing companies. Case cited: Railway Co. v. Osbome, 53 Fed. Rep. 912, 
3 0. C. A. 347. 

6. Samb— Connecting Roads Cannot be Compelled to Make Throuqh-Rate 

Aeiîangbmbnt. 

"No power exists at common law, and none is given by the act to regu- 
late commerce, to compol Connecting rnilroad companies to imite in a 
joint tariff, or to enter into a tlirougli-rate arrangement for transportation, 
unless they désire to do so. Tliey cannot be compelled to abandon the 
full control of their separate roads, and neither of tliem is bound to adjust 
its own local tariff to suit the other." Case quoted: Railway Co. v. 
Osborne, 52 Fed. Rep. 912, 3 0. C. A. 347. Sec, also, Kentucliy & I. Bridge 
Oo. Y. Louisville & N. R. Co., 37 Veù. Rep. (KO; I.iitle Rock & M. II. Co. 
V. St. Louis, I. M. & S. R. Co., 41 Fed. Rep. 563. 

7. Samb— Georgia Raii.koad Company. 

There is no "common arrangement" or "joint tarlfï" between the Geor- 
gia Railroad Company and its connections as to trafflc to ifs local sta- 
tions. On the contrary, there Is an express refusai by that company to 
malve any "common arrangement" whatever in regard to thnt trafHc. Tho 
Georgia Railroad Company demands and coUects its full local rates on ail 
shipments to its local stations. Whether shipments coiiie from points 
west of Atlanta, or originale at Atlanta, the rate is precisely the same, 
and as to the Georgia Railroad the carriage is the same. 

8. Same — Arrangement as to Tiirougii Rates Does kot Affeot Locai, 

Eates. 

The Cincinnati, New Orléans & Texas Pacifie Railway Company, the 
Western & Atlantic Railroad Company, and the Georgia Itallroad Com- 
pany hâve formed "a new and Independent hne," by the adoption of a 
joint through tariff from Cincinnati to Augusta; but such "new line" is 
distinct and separate from that of either of the railroads named. Case 
cited: Railway Co. v. Osbome, 52 Fed. Rep. 912, 3 0. C. A. 347. 

9. Samb— CoMBiNATioN Local and Throdoii Rate. 

Social Circle is a local station on the Georgia Railroad, 52 miles east 
of Atlanta, and 119 miles west of Augusta. Tlie Georgia Railroad Com- 
pany refuses to adopt a joint through tariff from Cincinnati to Social 
Circle, and charges its full local rate from Atlanta to Social Circle. The 
rate from Cincinnati to Social Circle is a combination rate, and It is arrived 
at by adding to the rate from Cincinnati to Atlanta the full local rate of 
the Georgia Railroad from Atlanta to Social Circle. The rate thus made 
from Cincinnati to Social Circle is groater tlian the joint through tariff 
rate from Cincinnati to Augusta; but that fact constitutes no violation 
of the "long and short haul" clause of the act to regulate commerce, be- 
cause the two rates are not made "over tlie same line." The rate to 
Augusta Is made by the "line" fonne<] by a "common arrangement" be- 
tween sald three companies for a joint tariff between those points. The 
rate to Social Circle is made greater than the rate to Augusta by the 
G«orgia Railroad Company demnnding its full local rate on its own road, 
which road is separate and independent from the "line" made by said 
three companies. Cases cited: Railway Co. v. Osbome, 52 Fed. Rep. 
912, 3 C. C. A. .347; U. S. v. Mellen, 53 Fed. Rep. 229. 

10. Samb — Substantially Similar Circumstances — Compétition. 

"Freight canùed to or from a compétitive point Is always carried under 
substantiaUy disslmilar circumstances and conditions from that carried 
to or from noncompetitive points. In the latter case, the railway maices 
its own rates, and there Is no good reason why it should be allowed to 
charge less for a long haul than a short one. When each haul Is made 
to or from a noncompetitive point, the effect of such discrimination is to 
build up one place at the expense of the other. Such action Is willfully 
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unjust, and has no justification or excuse in the exigencles or conditions 
of the business of the corporation. In the former case, the circumstances 
are altogether différent. The power of a corporation to make a ratb 
is limlted by the necessities of the situation. Compétition controls the 
charge. It must taiie what It can get, or abandon the field, and let Ita 
road go to rust." "Compétition may not be the only circnmstance that 
malies the condition under wliich a long and short haul are performed 
substantially dissimilar, but certainly It is the most obvious and effective 
one, and must hâve been in contemplation of congress in the passage of 
the act to regulate commerce." Case quoted: Ex parte Koehler, 31 Fed. 
Rep. 315, 319. 

11. Samb. 

"That compétition, the iife of trade, cuts an important figure in the 
condition and circumstances attendant upon transportation of passengers 
and property, cannot be well overlooked nor denied. Nor can it be weH 
denled that, as between the sliort and long haul, compétition may exist 
to that extent that what would otherwise be similar circumstances and 
conditions will be dissimilar circumstances and conditions." Case quoted: 
Missouri Pac. Ry. Co. v. Texas & P. Ry. Co., 31 Fed. Rep. 862. 

12. Same. 

"A common carrier cannot be requlred to ignore or overcome existing 
différences in the transportation facilities of différent locallties, created 
not by its own arbitrary action, but by nature, or by enterprise beyond 
its control. • • * Wherever and whenever actual compétition exista, 
the question the carrier lias to deal with is not so much wliat is a falr 
rate for the service, or what the traflic will brar, but what rate can be 
got for the service, as against the rate offered by the competitor." Caae 
quoted: Interstate Commerce Commission v. Atchison, T. & S. F. R. Co., 
50 Fed. Rep. 306. 
18. Samb— Dissimilar Circumstances— Carbibk Need not Appi.y to Commis- 
sioNER FOU Relief. 

"It is not necessary for a carrier to apply to the Interstate commerce 
commission for relief from "the long and short haul" clause of the act to 
regulate commerce, when the circumstances and conditions are substan- 
tially dissimilar, since the carrier, in acting upon them, would commit no 
breach of the law, though it would be responsible in case it were found 
that the circumstances and conditions were mlsconcelved or misjudged." 
Case quoted: In re I.ouisville & N. R. Co , 1 Inter St. Commerce Com. 
R. 53. 

14. Same— Compétition with Foreisn- and Dombstic Carriers. 

The Interstate commerce commission holds that where railroads which 
are subjcct to the act to regulate commerce compete witli Canadian or 
other railroads, which are not subject to the act, such compétition con- 
sti tûtes dissimilar circumstances and conditions; but that compétition 
between two railroads, both of which are subject to the act, doca not con- 
stitute dissimilar circumstances and conditions. The commission, how- 
ever, also holds tliat it lias no autliority to raise railroad rates. If a 
rallroad, which is subject to the act, is met with compétition from other 
railroads, which are also subject to the net, and the commission has no 
autliority to require such other railroads to increa.se their rates, even 
when the compétition is ruinous, there is no pr.-ictical différence between 
such a case and the case of compétition with railroads not subject to the 
act. If the gênerai conclusion is correct that compétition will constitute 
dissimilar circumstances and conditions, in the sensé in which that term 
is used in the act, there is no good reason for drawing the Une where it 
has been drawn by the commission. On tlie contraiy, compétition of car- 
rier with carrier, both subject to the act, is as much within the terms of 
section 4 as compétition with a carrier not subject to the act. 

15. Same— Compétition between Mahkets. 

Compétition of market with maiicet may not be so direct in its effect aa 
compétition of carrier with carrier; but when It does exlst it is influentlal, 
and perhaps as effective and controlling, with carriers, as to their rates, 
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as other compétition. It may therefore constltute a part of the clrcum- 
stances anfl conditions whlch a carrier can consicler In flxing rates for the 
transportation of goods. 

16. Samb. 

Tlio fact tliiit tlie rate from Cincinnati to Social Circle is greater tlian 
the joint tarife rate from Cincinnati to Augusta, constitutes no "undue or 
unreasonable préjudice or disadvantage" agalnst Social Circle, and no 
"undue or unreasonable préférence or advantage" in favor of Augusta. 
Railway companiea are only bound to give the same terms, to ail persons 
alilie, under the same conditiona and circumstances; and any fact which 
produces an inequality of condition, and a change of circumstances, jus- 
tifies an inequality of charge. Augusta and Social Circle are not "under 
the same conditions and circumstances." Ca.se clted: Interstate Com- 
merce Commission v. Baltimore & O. R. Ce, 12 Sup. Ct Rep. 844, 145 U. 
S. 263. 

17. Same— Rates from Cincinnati to Augusta. 

Several lines of railway compete for the business between Cincinnati 
and Augusta, and tliere is active and influential compétition by Baltimore 
and other eastem cities against Cincinnati for the trade of Augusta. 

18. Same— Rates — Southern Railway & Stbamsiup Association. 

Nearly ail of the railroads south of the Oliio river and east of tlle Mis- 
sissippi, including the three rallroad défendants in tliis case, are members 
of an association known as the Southern Kaliway & Steamship Associa- 
tion. Said association, in makiiig rates, is goveiiied by competitiou. 
The same influences control in the association, in making rates, as would 
control wlthout It; and, while the influences may not go to the same ex- 
tent, and there inay be produced by tlie association more harmonious re- 
lations between its membere, compétition influences, and, to a large es- 
tent, Controls, the rates agreed upon by the association. 

19. Same— Unreasonablb Rate— Evidence. 

It appears that the rate charged on flrst-class goods In less than car-load 
lots from Cincinnati to Atlanta, in 1879, was $1.39 per 100 Ibs. ; that af ter- 
wards it was $1.10; and subsequently $1.07; exccpt for a short time, 
whon It was $1.01. The only testimony ofCf^red to or heard by the com- 
mission as to the reasonableness of the rate was that of the vice prési- 
dent of the Cincinnati, New Orléans & Texas Pacific Railway Company, 
that he consldei-ed a rate of $1.01 roasonable. Upon that testimony, and 
upon the fact that the rate from Cinciimati to Birmingham is 89 cents, 
as compared witli .$1.07 to Atlanta, the distances being substantially the 
eame, the commission ordored that the défendants should not charge mora 
than $1 from Cincinnati to Atlanta. In this court, a number of rallroad 
experts testifled that the présent rate of $1.07 Is reasonable. As to the 
rate to Birmingham, there was évidence bofore this court wlilch was not 
before the commission, vlz. that the rate from Cincinnati to Birmlngliam, 
which was previoiLsly $1.08, was forced down to 89 cents by the building 
of a new road known as the Kansas City, Memplils & Birmingham Rall- 
road. Hcld, that the existence of a lower rate from Cincinnati to Birming- 
ham fumished no sufîiclent reason to deteimine that the rate from Cin- 
cinnati to Atlanta is unreasonable when such lower rate is caused by 
conditions at Blrmins-ham which do not exist at Atlanta. Hdd, further, 
that the évidence ofCortnl in this court is sufïlciont to overcome the prima 
facie case made by the findings of the commission. On the whole testi- 
mony, as now before this court, it is not believed that the commission 
would hâve found the rate in question to be unreasonable. Certainly 
this court cannot so détermine. 

S. A. Damell, A. G. Safford, and E. L. Berner, for petitioner, the 
Interstate commerce commission. 

Edward Colston, for respondeut Cincinnati, N. O. & T. P. Ry. Co. 
Payne & Tye, for respondent Western & A. K. Co. 
v.56F.no.ll— 59 
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J. B. Cumming, Edward Baxter, and George Hillyer, for respond- 
ent Georgia R. Co. 

ÎŒWlilAJN', District Judge. This is an application by the Inter- 
state commerce commission to tMs court to enforce an order passed 
by tlie commission in the case of tte James & Mayer Buggy Com- 
pany V. Tlie Cincinnati, New Orléans & Texas Pacilic Railway Com- 
pany, the Western & Atlantic Eailroad Company, and the Georgia 
Railroad Company. 

The pétition of the James & Mayer Buggy Company to the Inter- 
state commerce commission was as f ollows : 

"The pétition of tlie above-named complalnant respectfully shows: (1) 
That the James & Mayer Buggy Company manufacture buggies, carriages, 
etc., in the city of Cincinnati, state of Ohio. (2) That the défendants above 
named are common carriers, and, under a common control, management, or 
arrangement for continuons carriage or shlpment, are engaged in the trans- 
portation of passengers and property, whoUy by railroad, between Cincinnati, 
in the state of Ohio, and Chattanoosa, In the state of Tennf^ssee; and be- 
tween Cliattanooga, In the state of Tennessee, and Atlanta, In the state of 
Georgia; and between Atlanta, in the state of Georgia, and Augusta, in the 
state of Georgia; and, as such common carriers, are subject to the act to 
regulate commerce. (3) That the first-class rate of frelght, as publlshed In 
the tarift of the C, N. O. & T. P. R. 11. Co., from Cincinnati, Olilo, to Atlanta, 
Georgia, the distance belng about 477 miles, (more or less,) Is Çl.Ol per hun- 
dred Ibs. (4) That the first-class rate of froight from Cincinnati, Ohio, to 
Augusta, Georgia, over the same Unes of railroad, tlie distance b Ing about 
648 miles, (more or less,) Is also $1.01 per hundred Ibs. (5) That tlie flrst- 
class rate of frelght from Cincinnati, Ohio, to Social Clrcle, Georgia, over the 
same lines, the distance being about 525 miles, (more or less,) is $1.31 per 
hundred Ibs. (6) That the complalnant above named, shlpplng vehicles to 
Atlanta, Georgia, ought not to be compellod to pay the same rate of frelght 
as when shlpplng to Augusta, Georgia, a point 171 miles further distant on 
the same Unes. (7) That the complalnant above named. In shipplng vehicles 
to Social Clrcle, Georgia, ought not to be compelled to pay a rate of frelght 
■whlch Is 30 cents per hundred Ibs. higher than when shipping to Augusta, 
Georgia, a point 120 miles (more or less) further distant along the same 
lines. (8) That the above-named défendants are vioU. ing section 4 of the 
act to regulate commerce. In charging a greater sum for a shorter distance 
than for a longer distance. In the same direction, over the same Unes." 

The above pétition prayed that an order be made commanding 
the défendant to cease and desist from the violation complained of, 
and was signed and swom to by a représentative of the James & 
Mayer Buggy Company. 

The answer of the Western & Atlantic Railroad Company was as 
f ollows: 

"The Interstate Commerce Commission, Washington, D. C— Gentlemen: 
I hâve before me your favor of October 22d, inolosing a copy of pétition filed 
against our company, embracing a statement of charges made by the James 
& Mayer Buggy Company. In reply I will state that there is nothlng in the 
Interstate commerce law, so far as we read It, whlch requires that we should 
make from Cincinnati to Atlanta a less rate than from Cincinnati to Augusta. 
Therefore we do not consider that that portion of thi> complaint flled by the 
petitioners has any force. Regarding the rate of frelght from Cincinnati to 
Social Clrcle, Georglii, I will state that Social Clrcle is a local point on the 
Georgia Railroad, and that company has not fumlshed us vpith any basls for 
working business to Ita local points, other than taking the rate, as In thls 
Instance, from Cincinnati to Atlanta, and adding thelr local. Tliis company, 
on thls business, haa chargea no more than If the frelght had stopped at 
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Atlanta, or than it would recelve going to any point wlthln the same radlua 
trom Atlanta as that in which Social Circle Is located. Further, as tlie rates 
to Augusta are brought down by water compétition, we do not consider that 
we hâve violated the Interstate commerce law. The rate wltliin Itself Is 
not unreasonable, and we cannot see that there l8 any discrimination agalnst 
the parties at Social Circle; and this company, furthermore, is unable to con- 
trol the local rates of any ot Its connections." 

The answer of the Georgia Kailroad Company was as foUows: 
"Tliis respondent, ansvvcring, says; (1) It is iuformed and believes that 
the James & Mayer Buggy Company manufacture buggles, carrlages, etc., 
In the city of Cincinnati, state of Ohio. (2) Thls défendant, and the défend- 
ants above naïued, are cotnmon carriers, and, under a common arrangement 
for continuous carriage or shipment, are engagea in the transportatlon of 
passengers and property, whoUy by rail, between Cincinnati, In the state of 
Ohio, and Chattanooga, in the state of Tennessee; and between Chattanooga, 
in the state of Tennessee, and Atlanta, in the state of Georgia, and Augusta, 
in the state of Georgia. (3) The rate of frelght on buggles, carrlages, etc., 
from Cinctunatl, Ohio, to Atlanta, Georgia, the distance belng about 473 
miles, was, at the date named, one doUar and one cent per hundred pounds 
in less than car-load lots, knocked down, boxed, or crated, and released. 
ThJs was an unauthorlzed rate. The proper rate, Cincinnati to Atlanta, 
should hâve been one dollar and seven cents per htmdred pounds. (4) The rate 
of freight on buggles, carrlages, etc., from Cincinnati, Ohio, to Augusta, Geor- 
gia, over the same Unes of rallroad and the railroad of thls respondent, the 
distance being about 645 miles, Is also one dollar and seven cents per htm- 
dred poimds. (5) Thls respondent says that it bas no arrangement wlth 
the roads between Atlanta, the western terminus of respondent's rallroad, 
and Cincinnati, for through rates from Cincinnati to any station on the 
Georgia Rallroad, other than MlUedgeville,-— where respondent competes wlth 
the Central Rallroad of Georgia,— and the terminal stations of Augusta, 
Athens, and Washington. That if a through bUl of Inding Is Issued at Cin- 
cinnati for freight from that point to Social Circle, a station on respondent's 
rallroad, the rate Is made as follows, to wlt, by addlng to the rate from Cin- 
cinnati to Atlanta respondent's local rate from Atlanta to Social Circle. 
Thus the rate from Cincinnati to Atlanta, as given above, Is $1.07 per htm- 
dred pounds, to which Is added respondent's local rate from Atlanta to Social 
Circle, to wlt, 30 cents per hundred pounds, making a through rate from 
Cincinnati to Social Circle of $1.37 per hundred pounds. Respondent does 
not quote any through rate from Cincinnati to any stations on its rallroad 
except MUledgeville and the terminal stations above named; but of course 
Its local tariff, as fixed by the Georgia Rallroad Commission, Is known to 
the initial road at Cincinnati. (6) Respondent says that the rate from At- 
lanta to Social Circle is just and reasonable; also that the rate from Cin- 
cinnati to Social Circle is just and reasonable, and not obnoxious to any pro- 
vision of the Interstate commerce act by reason of not belng Just and rea- 
sonable. (7) Respondent further says that the through rate from Cincinnati 
to Augusta, thongli the same as from Cincinnati to Atlanta, is not un- 
lawful under section 4 of the Interstate commerce act, bpcause said rates 
are chargod not under substantiaUy slmilar clrcumstances and condi- 
tions. In explauation of tliis statoment respondent says that at Baltimore, 
Maryland, and otlier eastem citles, large manufactorles of buggies, car- 
ilagos, etc., exist, and that the product of thèse factorlcs Is transported 
from said places to Augusta at such rates that, if tliis respondent and 
its connections between Atlanta and Cincinnati charge a hlgher rate than 
one dollar and seven cents per hundred pounds from Cincinnati to Augusta, 
no freight of thls character would come over the Georgia Rallroad; for the 
product of the eastern faetorles would be delivered in Augusta at ai rat© 
which would exclude the Cincinnati product from the Augusta market. (8) 
Thls respondent says that, while no arrangement exista, as above stated, 
for a through blU of lading from Cincinnati to Social Circle, as a matter of 
fact the shipment from Cincinnati to Social Circle by the petltloner waa made 
on a through bill of lading, the rate ot which was fixed, a» hereinbefore 
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stated, by adding this respondent's local rate from Atlanta to Social Olrde 
to the through rate from Cincinnati to Atlanta." 

The answer of tlie Cincinnati, New Orléans & Texas Pacific Rail- 
way Cîompany in the case bef ore the commission was as follows : 

"The Cincinnati, New Orléans & Texas Pacific Kailway Company, for an- 
swer to the pétition of complalnant herein, says: (1) It admlts that the 
James & Mayer Buggy Company manufactures buggies, carnages, etc., In 
the city of Cincinnati, state of Ohlo. (2) That the above-named défendants 
are common carriers engaged la the transportation of passengers and prop- 
erty whoUy by railroad between Cincinnati, Ohio, and Atlanta, Georgia, and 
between Cincinnati, Ohio, and Augusta, Georgia; but It says that said de- 
fendants are not under a common control, management, or arrangement for 
continuons carriage or sliipmeEt, but that, on tlie contrary, the connection 
of this défendant wlth such carriage or shipment begins at Cincinnati, Ohio, 
and ends at Chattanooga, Tennessee; that of the Western & Atlantic RaU- 
road Company begins at Chattanooga, Tennessee, and ends at Atlanta, Geor- 
gia; and that of the Georgia Railroad begins at Atlanta, and ends at Augusta, 
in the state of Georgia. (3) It admlts that the flrst-class rate of freight pub- 
lished in the tariff of this défendant from Cincinnati, Ohlo, to Atlanta, Geor- 
gia, a distance of about 477 miles, la $1.01 per 100 pounds. (4) It admlts 
that the flrst-class rate of freight from Cincinnati, Ohlo, to Augusta, Georgia, 
a distance of about 648 mUes, Is also $1.01 per 100 pounds. (5) It admlts 
that the flrst-class rate of freight from Cincinnati, Ohlo, to Social Clrcle, 
Georgia, over the same Une, the distance belng about 525 miles, (more or 
less,) is $1.31 per 100 pounds. It says that the power of this défendant over 
sald rates of freight, and the division thereof, only extends to seourlng a 
reasonable compensation for the services performed In transportlng mer- 
chandise from Cincinnati, Ohlo, the northem, to Chattanooga, Tennessee, the 
southem, terminus of Its Une; that Its proportion of the rate of $1.01 to At- 
lanta, Georgia, Is 71.6 cents, and that the Western & Atlantic RaUroad 
Company is 29.4 cents per 100 pounds; tbat its proportion of the rate to Au- 
gusta, Georgia, from Cincinnati, Ohlo, Is 52.6 cents; that of the Western & 
Atlantic 21.6 cents, and that of the Georgia Railroad Is 2C.8 cents; that 
sald rate to Atlanta Is reasonable and just, and a rensonable compensation 
for the services perfonnod; that the rate to Augusta Is tlte same as to 
Atlanta, for the reason that such rate is govemed by the rate from Balti- 
more and New York to Augusta, and made on a lower basls than the rates to 
Atlanta, on account of water compétition via Charlcston, S. C, and Savan- 
nah, Ga., whloh opérâtes to lower such rate to Augusta. The relative dis- 
tance hauled, and tho proportlonate amoimt of services peiformt'd by this 
défendant, In carrying sald goods to Augusta, bcing less than tlie distance and 
service to Atlanta, tlie compensation of this défendant Is relatively less. As 
to the rate to Social Clrcle, Georgia, défendant says that such rate can only 
be made by this défendant by consent and permission of the Georgia Railroad 
Company, codofendant herein; that the transportation to sald Social Gircle 
can only be elTected by the co-operation of the said Georgia Railroad, said 
Social Circle belng a station on Its Une, and the said Georgia Railroad stipu- 
latlng and Insisting that the sald rate shall be 30 cents greater than the rate 
to Atigusta and Atlanta. This défendant receives no part of, or allowance on 
account of, the 80 cents addltional charged to Social Clrcle, the same being 
purely a local rate charged by the Georgia Railroad for transportation over 
Its Une from Atlanta to Social Circle." 

There seems to hâve been very little évidence in the case before 
the commission. As it appears from the report of the case, only 
one vsritness was introduced, who was an officer of one of défendant 
oompanies. The facta were principally ascertained by the ad- 
mission of the parties and from the records, and, presumably, from 
the tariffs of rates, etc., filed with and in the possession of the com- 
mission. The serions question présent^ to the commission in this 
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case was the right of the défendant railroad companies to ckarge 
more for sMpments of ârst-class freigkt from Cincinnati to Social 
Circle than from Cincinnati to Augusta. The Cincinnati, New Or- 
léans & Texas Pacific Eailway runs from Cincinnati, in the state of 
Ohio, to Chattanooga, in the state of Tennessee, a distance of 330 
miles; the Western & Atlantic Eailroad runs from Chattanooga, in 
the state of Tennessee, to Atlanta, in the state of Georgia, a distance 
of 138 miles; the Georgia Eailroad runs from Atlanta to Augusta, 
Georgia, a distance of 171 miles. Social Circle is a town on the line 
of the Georgia EaUroad, 52 miles east of Atlanta, and 119 miles west 
of Augusta, Georgia; and consequeutly a sliorter distance by the 
last-named number of miles from Cincinnati than is Augusta. 

The contention was that the charge of $1.31, from Cincinnati to 
Social Circle, per 100 pounds, on first-class freight, when only |1.01 
per 100 pounds on sLmilar freight was charged from Cincinnati to 
Augusta, was in violation of the long and short haul clause in sec- 
tion 4 of the act to regulate commerce, approved February 4, 1887, 
and known as the "Interstate Commerce Act." The order of the 
commission in the case is given in fuU, and is as follows : 

"It is ordered and adjudged that ths défendants, the Cincinnati, New Or- 
léans & Texas Pacific Kailway Company, the Western & Atlantic Railroad 
Company, and the Georgia Eailroad Company, do, from and after the 20th 
day of July, 1891, whoUy cease and desist from charglng or rocelving any 
greater com.pensation in the aggregate for the transporta tlon in less than 
car loads of buggies, carriages, and other articles classified by them as fi-eight 
of first elass, for the shorter distance over the lino tormed by their sovoral 
railroads from Cincinnati, in the state of Ohlo, to Social Circle, in the state 
of Georgia, than they charge or receive for the transportai Ion of siid arficles 
in less than car loads for the longer distance over the same line from Cin- 
cinnati, aforesaid, to Augusta, in the state of Georgia: and tJiat said défend- 
ants the Cincinnati, New Orléans & Texas Pacific Kailway Company and the 
Western & Atlantic Railroad Company do also, from and after tlie 20rh day 
of July, 1891, wholly cease and desist from oharging or receiving any greater 
aggregate compensation for the transporta tion of buggies, carriages, and 
said olhor first-class articles in less than car loads, from Cincinnati aforesaid, 
to Atlanta, iu the ^tate of Georgia, than one dollar ($1.00) per 100 pounds." 

In the case before this court each and ail of the défendants flled 
answers, which, in addition to the matter set iip in their answers 
in the case before the commission, are substantially as follows : The 
défendant Georgia Eailroad Company admit that the proceedings be- 
fore the interstate commerce commission were as stated in the péti- 
tion hère, but they deny that it was made to appear that the pro- 
Tisions of the act to regulate commerce had been violated by them 
in the respects charged in the pétition before the commission, or 
that the matters in controversy had been legally determined by 
the commission; and they deny the légal or binding effect of the 
order passed by the commission. 

The answer of the Cincinnati, New Orléans & Texas Pacific Eail- 
way Company is substantially the same as that of the Georgia Eail- 
road Company. 

The answer of the Western & Atlantic Eailroad Company contains 
the following: 
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"That on the 27th of December, 1890, ît beeame a body corporate under the 
name and style of the Western & Atlantic Railroad Company, under an act 
of the législature of Georgia approved November 12, 1889, which provlded for 
the lease of certain property of the state of Georgia known as the Western 
& Atlantic Railroad; and that prier to sald 27th day of December, 1890, 
this respondent was not in existence, and therefore had no notice of the 
proceedings before the Interstate commerce commission in the matter of the 
pétition of the .Tamcs & Mayer Buggy Company, and had no connection with 
the matters therein complained of." 

(Subsequently, by agreement, the présent Western & Atlantic 
Eaiiroad Company was made party défendant in lieu of the old Com- 
pany.) 

So that the matters for détermination hère, as will be perceived, 
ai-e: 

(1) Whether or not the charge of a greater rate for transporting 
ârst-class freight in less than car-load lots, per 100 pounds, troin 
Cincinnati, Ohio, to Social Circle, Ga., than is charged for transport- 
ing the same elass of freight to Augusta, G a., a point 119 miles be- 
yond, over the same Une, and in the same direction, is a violation of 
the fourth section of the interstate commerce act. 

(2) Whether or not the charge of |1.07 on first-class freight per 
100 pounds, in less than car-load lots, from Cincinnati to Atlanta, 
Q-a., is unreasonably high, and a violation, for that reason, of the 
act to regulate commerce. 

1. The commission, in the beginniiig, dénies the power of thls 
court to hear the case upon any other issues, pleadlngs, or facts 
than those presented to the commission. It is claimed that the casci 
is to be determined with référence to what the interstate commerce 
commission had before it, and that no additional issues or questions 
should be raised, or other évidence taken. The language of the 
act of congress does not support this contention. Section 16, which 
provides for the enforcement of the orders of the commission by and 
through the courts, is in thèse words : 

"And sald court shall proceed to bear and détermine the matter speedily, 
as a coui-t of equlty, and witlioiit the formai pleadings and proceedings ap- 
plicable to ordlnary suits In equity, but in such manner as to do justice in the 
premises; and to this end such court shall hâve power, if it think fit, to direct 
and prosecute in such mode, and by such persons, as it may appoint, ail such 
inquiries as the court may tliink needful to enable it to form a just judgment 
In the matter of such pétition; and on such hearings, the flndiiigs of fact 
iu the report of said commission shall be prima facie évidence of the matters 
therein stated." 

It is impossible to believe that under this language of the act 
the powers of the court in the premises are restricted, as oontended 
for by the commission. The provision, "if it think lit, to direct and 
Ijrosecute in such mode, and by such persons, as it may appoint, aU 
such inquiries as the court may thinli needful," etc., must neces- 
sarily authorize the court to provide for the taking and hearing 
of such additional évidence as may be proper; and the power is 
equally clear to permit such pleadings as will bring before the court 
clearly and in légal form such matters as may be pertinent and 
proper, in view of the issues raised. 
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In the case of Kentucky & I. Bridge Co. v. Louiisville & K. E. Co. 
37 Fed. Eep. 567, Judge Jackson, discussing this question, on page 
614 uses tMs language: 

"Tlae suit in tliis court is, under the provisions of the act, an original and 
independent proeeeding, in wliich the commission's report is made prima 
facie évidence of tlie matters of fact therein stated. It is clear that this 
court is not eonflned to a mère re-exa mi nation of the case as heard and re- 
portcd by the commission, but hears and détermines the cause de novo, upon 
proper pleadings and proofs; the latter ineluding not only the prima facie 
facts reported by the commission, but ail such other and further testimony, 
as either party may introduce, bearing upon the matters In controversy." 

See, also, Interstate Commerce (Commission v. Lehigli Val, R. Co., 
49 Fed. Eep. 177, and Interstate Commerce Commisision v. Atchison, 
T. & S. F, E. Co., 50 Fed. Eep. 295. In the latter case tke court 
liolds: 

"Ou the proceedings in tlie circuit court, under section 16, to enforce an 
order of the commission directing certain carriers to desist from charging 
greater i-at&s for the shorter than the longer haul, tlie facts found by the com- 
mission are not conclusive, but merely prima facie," etc. 

Tliis question may be considered, tlierefore, as settled, not only 
by the language of the act of congress, but by authority, against the 
position assumed by counsel for the commission. 

2. The next question raised hère is as to whether the carnage 
of freight in the case now before the court by the Georgia Eail- 
road was such a carriage as to bring the shipment from Cincinnati 
to Social Circle within that part of the first section of the act to 
regulate commerce, which is as foUows: 

"That the provisions of this act shall apply to any common cariler or car- 
riers engaged in the transportation of passengers or property wholly by raU- 
road, or partly by railroad and parUy by water when both are used under 
a common control, management, or arrangement, for a continuous carriage 
or shipment." 

The position assumed ia that there is no such arrangement for 
the "continuous carriage or shipment" between the Georgia Eail- 
road Company, the Western & Atlantic Railroad Company, and the 
Cincinnati, ^ew Orléans & Texas Pacific Eailway Company as to 
bring the Georgia Railroad Company within the terras of the act. 

The facts appear to be that goods were shipped from Cincinnati 
to Social Circle, on through bills of lading, issued by the Cincin- 
nati, New Orléans & Texas Pacific Eailway Company, and were 
carried over the Cincinnati, New Orléans & Texas Pacific Railway, 
the Western & Atlantic Railroad, and the Georgia Railroad, to 
Social Circle. The rate charged on first-class goods, such as were 
inrolved in this controversy, is |1.07, being the through rate from 
Cincinnati to Atlanta, with the local rate of 30 cents per 100, from 
Atlanta to Social Circle, over the Georgia Railroad, added thereto, 
making |1.37. The rate charged from Atlanta to Social Circle 
is the rate authorized by the railroad commission of Georgia, and 
is the regular rate for local freight between those two points. 
When the freight is coUected, the G«orgia Railroad retains its 
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entire local rate, and the remainder of the $1.07 is divided between 
the otter two roads, in proper proportion, according to an agreement 
between them. 

The décision and order of t,h.e commission in this case was made 
on tlie 29t]i day of June, 1891. On the 3d day of July, the follow- 
ing circular was issued by the Georgia Railroad: 

"Auiîtista, Ga., July 3d, 1891. 
"(Cirealar No. lOG, New Séries.) 

'•To Connections!— Dear Sir: Lately we liave had some complications, aris- 
ing from Connecting Unes and their connections issuing through bills of lad- 
ing, quoting rates to our local stations; and to avoid siicli complications in 
the futixre we eamestly requcst tliat hereafter, in issuing bills of ladmg to our 
local stations, no rates be inserted east of Atlanta. Tins, of course, does not 
apply to business to Atliens, Galnesville, Washington, Millcdgevllle, Augusta, 
or points beyond. Plfease issue Instructions to yoiir agents tliat this nile wiU 
be effective at once, and advise me if you will comply with this rcquest. 
"Yours, ti'uly, E. R. Dorsey, General Trcight Agent." 

In addition to this, it is entirely clear from other évidence that 
the Geori'ia Railroad insists on its local rate from Atlanta, to 
points on its Une between Atlanta and Angusta, on ail fr(>ight 
shipped from Cincinnati. According to ail the évidence, there is 
no agreement on the part of the Georgia Railroad for any snch 
joint tariff as implies a reduced rate from points in the west to 
points on its Une except to Augusta. The contention for this Com- 
pany therefore is, and, in effect, in behalf of ail the défendants, 
that there is no such arrangement for a continuous shipmcnt as 
brings the freight charge in this case to Social Circle within the 
language of the flrst section of the act to regulate commerce, above 
quoted, and which controIs the character of transportation to which 
the act applies. In this connection, the case of Railway Co. v. 
Osbome, 53 Fed. Rep. 912, 3 C. C. A. 347, is interesting, and appli- 
cable. The décision in that case is by the circuit court of appeals 
for the eighth circuit. Justice Brewer delivering the opinion of 
the cotirt. The action in the court below was to recover damagt'-.i 
for violation of the "long and short haul" clauses of the interstati- 
commerce act. The facts, as stated by Justice Brewer, in that 
case, are as foUows: 

"The défendant owns and opérâtes a railroad from Missouri Valley, a town 
on the western border of lowa, to Chlcngo, Illinois. Scranton is a town in 
lowa, on the Une of this road, oighty-eight miles east of Missouri Valley, 
and therefore so much uearer Chicago. The Frcniiont, EMiorn & Missouri 
Valley Kailroad Comi^any owns a railroad rimning east and west through 
Nebraska, and Connecting with the defendant's road at the town of Missouri 
Valley. Blalr, Nebraska, is a point on that road, thirteen miles west of 
Missoiu"i Valley. While the Fremont, Elkhom & Missouri Valley Railroad 
Company is .an independent corporation, a majority of its stock belongs to 
1he défendant compnny, and thus the défendant company controls its opéra- 
tions. During the month of Jamiary, 1888, there was in force a local taritl 
of rates eharged on Ihe defendant's road. Tliis local tariff was duly published 
in Scranton, In accordance with it, the rate from Scranton to Chicago, on 
corn, was 18 cents per 100 pounds. AU shippers shipping simply to Chicago 
paid that rate. The plaintiff, among others, made sundry shipments, and was 
chargea and pald such sum. There was, so far as appears, absolute uniform- 
Ity of rate as to ail such local shipments. At the same time the tarifE on 
com shipped through from Blair, Nebraska, to New York City was 3SV& 
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cents; to Boston, PhiladelpMa, and Baltimore, sums slightly above and below 
this figure. Tliis througli rate was made up in this way: By agreement be- 
tween tbe défendant and eastem companles, com was shipped tlirough to 
New York from ïumer and Rochelle, two smaJl stations on the defendant's 
road, one 30 and tlie otlior 70 miles west of Cliieago, fer 27% cents, 3y, 
cents of which went to défendant and the balance to the eastem companles; 
and by agreement between the défendant and the Fremont, Jijlldiorn & Mis- 
souri Valley Railroad Company the rate from Blair to Tunier and Rochelle, on 
com shipped to New York, Boston, Philadelpliia, or Baltimore, was 11 cents. 
In other words, by thcse agrcoments of the several companles, a through rate 
was fixed on corn shipped from Blalr to New York and other eastern cities; 
and of that through rate the défendant Company recel ved, for carrying the 
whole line of its road, less than the local tarife of 18 cents, chargea from 
Scranton to Chicago. This joint tariff was not published at Scranton, and no 
knowledge of it was given to or possessod by the plaintiff until Pebruarj' 
24th, and imtil that time he made no application for shipment beyond Chi- 
cago. Thereafter he shipped to Boston, and recelved the benefit of a through 
tariff." 

According to tlie décision in that case, upon the statement of 
facts just quoted, it is entirely clear that by the joint arrange- 
ment of the Cincinnati, New Orléans & Texas Pacific Eailway 
Company, the Western & Atlantic Kailroad Company, and the 
Georgia Railroad a new and indopendent "line" was formed by the 
adoption of a joint through tariff from Cincinnati to Augusta, and 
that this line was distinct and separate, Tiewed in the light of 
the "long and short haul clause," from that of either of the rail- 
roads named. The court, in that case, distinguished clearly and 
satisfactcrily between the term "railroad" as used in the other parts 
of the act, and the term "line," as used in the fourth section. The 
language of the court on this subject, on pages 915, 916, 52 Fed. 
Kep., and pages 350, 351, 3 C. C. A., is as follows: 

"The demmciatlon of the fourth section is agalnst each separate common 
carrier for its violation of tlie 'long and short haul' clause on its own line. 
The language is: 'That it shall be unlawful for any common carrier, subject 
to the provisions of this act, to charge or recivo any greater compensation, 
in the aggregate, for the tranpportation of passengers, or of the like kind of 
proporty, imder substantially similar clrcunistnnces and conditions, for a 
shorter than for a longer distance, over the same line, in the same direction, 
the shorter being included within the longer distance.' The use of the word 
'Une' is significant. Two carriers may use the same road, but each has its 
separate line. The défendant may lease trackage rights to any other rail- 
road Company, but the joint use of the same track does not create the 'same 
line,' so as to compel either company to graduate its tariff by tliat of tlie 
other. Further, by section 6, evcry common canicr is required to print, 
and publish at every dépôt along its own rond, schcdules, showiug its ratea 
and fares and charges. Tliere is a prohibition agalnst advancing rates wlth- 
out giving notice, and, in ca.se of a réduction, notice thereof must be ira- 
mediately posted; whereas, in référence to joint tariffs, tlie réquisition is 
simply that each common carrier fumish to the comniissum a copy of ail con- 
tracts therefor, as well as copies of the joint tarifl's; ar^ power is givcu 
to the commission to détermine the amount of publication that shaU be re- 
quired. Again, at the time of tho pa.ssiige of this act joint through tariffs 
were well known, as well as the fa et that they were generally lésa than tlie 
sum of the local tariffs, and not distributed between the several companles 
making them according to the mère matter of mileage. In this act joint 
tarifl's are recognized; and If congress had intended to make the local tariffs 
subordinate to or measurcd by tlie joint tarilï, its language would liavo brr^n 
clear and spécifie. It Is worthy of note that in the debates which attended 
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the passage of thls blU through the two liouses, and while this matter waa 
■under discussion, it waa agaln and again sald by those participating in the 
debates that the Une formed under the joint tariff of Connecting companiea 
was one separate and independent from that of cltlier of Ihe Connecting com- 
panies; and also worthy of note that in the actual administration of affairs 
by the Interstate commerce commission the same thiug bas \)\ en constantly 
recognized." 

The question, then, is: Does tlie fact that goods are shipped 
through. from Cincinnati to Social Circle, that a through rate of 
freight is given by the initial carrier, that the goods are continuous- 
ly transported over the three roads until they arrive at Social 
Circle, make it transportation subject to the fonrth section of the 
Interstate commerce act, notwithstanding the fact tliat the Georgia 
Railroad insista upon and receives its local rate, and has no arrange- 
ment for a joint tariff from Cincinnati to Social Circle, except that 
it allows the initial road (Cincinnati, New Orléans & Texas Pacific 
Railway) to make the rate as has been indicated, and in which it 
acquiesces by receiving the goods and delivering them at Social 
Circle? In the Osbome Case, above quoted, it is said: 

"Neitber company is bound to adjust its own local tariff to suit the other, nor 
compellable to mate a joint tariff wlth it. It may insist upon charging its 
local rates for ail transportation over its Une." 

Further on, this language is used: 

"No power exists at common law, and none is glven by the act to court or 
commission, to compel Connecting companles to contract with each other, to 
abandon fuU control of tlieir separate roads, or to unité in a joint tariff," 

This correctly states the act of congress, and no railroad is com- 
pelled to enter into a through rate arrangement for transportation, 
unless it desires to do so. The fact runs through ail the évidence 
in this ease, apx>earing sometimes in the direct and sometimes 
brought out by cross-examination, that the rate from Cincinnati 
to Social Circle is a combination of a through rate from Cincinnati 
to Atlanta and the local rate of the Georgia Railroad from Atlanta 
to Social Circle. There is no différence as to shipmenta over the 
Georgia Railroad, to local stations, whether the goods corne from 
Cincinnati, or whether the shipments originate in Atlanta; the 
rate is precisely the same; and as to the Georgia Raili'oad, so far as 
appears, the carriage is the same. A joint tariff for through 
tratïic, such as will make a "new" or "inde)>endent" Une, under the 
décision in the Osbome Case, supra, would seem to be charges made 
on a diiîerent basis, and usually — ^perhaps invariably — at a less rate 
than that of the sum of the local rates of the lines entering into 
the joint arrangement. If this be true, then the rate from Cincin- 
nati to Social Circle would not be such a joint rate or joint tariiï 
as makes a "new line," as indicated in the décision named. There 
must be a "common arrangement" between the roads making the 
"new line," and there is no such "common arrangement" by the 
Georgia Railroad as to trafflc to its local stations. There Ls ex- 
press refusai to make any "common arrangement," if évidence is to 
hâve any weight. The évidence shows no express agreement, and 
none can be fairly implied from the facts. Justice Brewer, in the 
Osborne Case, makes this qualification: 



INTERSTATE COMMERCE COMM'K V. CINCINNATI, N. 0. & T. P. RY. 00. 939 

"That we may not be misunderstood, we do not mean to Intîmate that the 
two companies, wltli a joint Une, can make a tariff from Tumer to Cleveland 
lilgher than from Tumer to Buffalo, or to any intermediate station between 
Oleveland aiid Buffalo; for when the two companlos, by their joint tarifC, 
make a new and indepeiident line, that new and independont Une may be- 
come subject to tlu,' lonc; find short haul clause. But what we mean to 
décide Is ithat a tlirough tariff on a joint line is not the standard by which 
the separate tai-iff of either company is to be measurcd. or condenined." 

It is contended in the argument hère that the effect of this re- 
strictive language, as applied to this case, is that, when the three 
raiiroads fonned a line from Cincinnati to Augusta, by entering into 
a joint tarifif for the transportation of goods between those points, 
no more could be charged for a haul from Cincinnati to any point 
between Atlanta and Augusta than was charged from Cincinnati 
to Augusta, and that no more could be charged from Cincinnati to 
any point between Chattanooga and Atlanta than was charged from 
Cincinnati to Atlanta. But, applying the Osborne Case hère: The 
Lake Shore Eaiiroad runs from Chicago to Buffalo; and Cleveland, 
although a large city, is an intermediate station on that road. The 
joint rate in the Osborne Case was made to Cleveland, the inter- 
mediate station; and that décision holds that, where a railroad made 
a reduced joint rate to an intermediate station on its line of road, 
it could not charge less to any ftoint beyond. The Lake Shore road 
had become part of a "new and indejiendent line," although the 
"new and independent line," so far as the Osborne Case is con- 
cerned, was to Cleveland. The facts in that case are, therefore, 
entirely différent from the facts in this case; and the qualifying 
language of Justice Brewer does not seem to hâve any application 
hère. The décision in the Osborne Case has been quoted and ap- 
plied, however, in one of the district courts since it was rendered. 
The case of U. S. v. Mellen, 53 Fed. Kep. 229, decided by Judge Riner, 
in the district court for Kansas, November 28, 1892, was an indict- 
ment against Mellen and others for a violation of the long and short 
haul clause of the interstate commerce act, and the décision of the 
court there, so far as applicable hère, may be gathered from the first 
two headnotes, which are as follows: 

"(1) The long and short haul clause of the interstate commerce act (section 
4) does not apply to a case where the short-haul rate is the combined local 
rates of two Connecting lini^s, and the long-haul rate is a joint rate made by 
il)e two lines, acting togotlicr; nud an indictment alleging such rates is bad. 
lîaihvay Co. v. Osborne, 52 Veû. liep. 912, 3 0. C. A. 347, followed. 

"(2) An indictment alleging that tlie share of the joint rate tiiken by one 
Company is less than Its local rate for a shorter haul, etc., is bad. Kailway 
Co. V. Osborne, 52 Fed. Rep. 912, 3 C. C. A. 347." 

In the Mellen Case the indictment alleged substantially, taking 
ail the counts together, that the défendants were agents of the 
Union Pacific Eailway Company, nnd cffîcers who had authority 
to establish rates of freight on the lines of said company, and that 
on the 20th Api'il, 1891, the Union Pacific Railway Company 
had entered into an arrangement with the Southern l'aciflc Eaii- 
road Company, also a common carrier, both hcing subject to the 
act to regulate commerce, and establislied a rate or joint tariff for the 
transportation of reflned sugar by the two lines of railroad named 
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from San Francisco, Cal., to Kansas City, Mo.; tliat the rate tinder 
this joint tariff is 65 cents per 100 pounds from San Francisco to 
Kansas City, and that of this the Union Pacific received 32.4 cents, 
and the Southern Pacific 32.6 cents. It is further charged that 
the city of Salina is a station on the main line of the Union Pacific 
Railway Company, in Kansas, and is located 186 miles west of 
Kansas City, Mo., and a shorter distance from San Francisco by 
186 miles. The indictment then charges the défendant with will- 
fully establishing a rate of 94 cents for each 100 pounds of refined 
sugar, in car-load lots, transported or carried over the Union Pacifie 
and the Southern Pacific, from San Francisco, Cal., to Salina., Knn., 
notwithstanding the rate of 65 cents per 100 pounds to Kansas City, 
Mo. ïhen the charge is made that thèse shipments were "made 
under similar circumstances and conditions" to each place. The 
court sustained a motion to quash the indictment on ail the counts 
in the indictment except one; and the count sustained alleged a 
shipment from Ogden at a greater charge, in the aggregate, for 
the shipment from Ogden to Salina, than was charged from Ogden 
to Kansas City. Of that the court says: 

"In this coimt of the indictment there is no allégation of a joint rate to 
Kausas City, Missouri; and a joint rate is not made the basls by which the 
reasonableness of the local rate is to be determined, hence does not corne 
within the prlnciple annovmced in the case ol Kailway Co. v. Osbome." 

Afterwards, in the opinion, the court, in speaking of the count 
which is sustained, says: 

"If, however, upon the trial of the cause it should be made to appear by 
the e%'ldonce that the joint rate to Kansas City was made the basis of adjust- 
ing the local rates charged in tbis count of the indictment, the défendant 
woTild be entitled to acquittai." 

That case is exactly in point hère except that there were only 
two roads involved there, while there are three hère. The facts 
there were that the goods were received for shipment by the South- 
ern Pacific, and were carried over its line from San Francisco to 
Ogden, and from Ogden, over the Union Pacific, to Kansas City. 
The rate from San Francisco, over the entire distance, to Kansas 
City, was 65 cents, while the rate from San Francisco to Salina, 
a station intermediate between Kansas City and Ogden, was 94 
cents. It will be seen, therefore, that for the purpose of applying 
the principle ruled in the Osbome Case, the Case of Mellen and 
others, and the case hère, are exactly alike. Judge Riner, in the 
Mellen Case, says in the opinion: 

"Tlie allégation is that thcy charged the local rate from Ogden to Salina, 
which wns less than their part of the joint rate to Kansas City, althongh 
Salina was a shorter distance. This, I tliink, tlicy may do, for the rea-son 
already suggested. The joint rate does not, in any sensé, affect or govem tlie 
local rates to intermediate points. While, as stated by Mr. .lustice Brewer, 
the two companies could not make a joint rate from San Francisco to Kansas 
Oity which was less tlian a joint rate from San Francisco to SaJina, yet 
they may make a joint rate to Kansas Oity, Mo., and tJiat fact would not 
affect tlie local rate of either company to Salina." 

(The Word "less," dtalicized in the quotation, should evidently 
hâve been "more," as the report of the case shows that the rati? 
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from Ogden to Salina was 61 cents, wMch was more than th.e 
Union Paciflc's part of the joint rate of 65 cents from San Fran- 
cisco to Kansas City.) 

The foregoing décisions, wliicli seem to properly construe the 
Interstate commerce law, are conclusive of the matter now being 
considered, viz. whether the rate from Cincinnati to Social Circle, 
as shown in this case, can be compared with the rate from Cincin- 
nati to Augusta, for the purpose of making the question presented 
under the "long and short haul clause" of the act to regulate 
commerce. The conclusions of the court, therefore, are: 

First. That the tralïic from Cincinnati to Social Circle, in issue 
hère, as to the Georgia Railroad Company, is local, and that Com- 
pany is not, on the facts presented, made a party to a joint or com- 
mon arrangement, such as makes the traffic to Social Circle subject 
to the control of the Interstate commerce commission. 

Second. That the arrangement for a through rate — for there is 
unquestionably a joint tariff from Cincinnati to Augusta— consti- 
tutes a "new Une" between Cincinnati and Augusta; and, foUow- 
îng Eailway Co. v. Osbome, supra, and U. S. v. Mellen, supra, traffic 
to a local point on the Georgia Railroad at strictly local rates can- 
not be compared with traffic over the "new Une" from Cincinnati 
to Augusta, for the purpose of raising the question under the long 
and short haul clause of the interstate commerce act. If this be 
not true, then a railroad must refuse to receive freight which comes 
over other Unes of railroad, and destined to local points on its road, 
for which the initial camer has issued a through bill of lading, or, 
by reeeiving it, it must become a party to a joint arrangement. 
This resuit could not hâve been in contemplation by congress in 
passing this act, and no fair interprétation of its terms, or view 
of its intent, can lead to such a conclusion. 

3. If the foregoing views are correct, it is unnecessary to 
go at any great length into the question so elaborately and so 
ably argued in this case as to the meaning of the words, "under 
substantially similar circumstances and conditions," contained in 
the fourth section of the act to regulate commerce, and its applica- 
tion to the facts of this case, namely, the charge of $1.37 to Social 
Circle, and the less charge of $1.07 to Augusta, the more distant 
point. Since the passage of this act, and, indeed, before the bill 
which resulted in the act became a law, there has been much dis- 
cussion as to the meaning of this plirase. Widely différent views 
hâve been entertained since the passage of the act, certainly, as 
to its meaning. 

Taking the prohibitory part of the section in connection with the 
proviso, it has been insisted, on the one hand, that the phrase, "un- 
der substantially similar circumstances and conditions," referred 
to such conditions and circumstances as were connected immedi- 
ately with the transportation of the goods, — connected with their 
«arriage over any Unes of roads, — and that, if extrinsic circum- 
stances or conditions M'ould justify the greater charge for the 
•ïhorter than for the longer haul in any case, the right to make it 
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could only be obtained by first applying to tbe commission for its 
approval. Tbe other view bas been that this pbrase included otber 
circumstances and conditions than those connected witb the car- 
nage of the goods, and that embraeed in such circumstances and 
conditions was compétition. A further contention is that tbe court 
should give effect to tbis entire section, and that not only tbe 
main or probibitory part of the section should be considered, but 
also tbe proviso, and that tbe court must attribute to congress an 
intent to give meaning to every part. The rule of construction 
claimed is undoubtedly correct. A part of the recognized bistory 
of this act, however, is that the proviso formed part of the bill be- 
fore the words, "like kind of property, under substantially simi- 
lar circumstances and conditions," were inserted therein. If the 
section bad been left without thèse last-mentioned words, thereby 
establishing a bard and fast rule as to the long and short haul, the 
proviso would bave clothed the commission witb great power over 
the subject-matter of the section. But, after the introduction of 
the pbrase, "under substantially similar circumstances and condi- 
tions," the autbority of the commission was undoubtedly ver,' 
greatly restricted, and much more was left to the judgment and 
détermination of the carrier in the first instance. But, even after 
tbe insertion of the qualifying clause named, it was doubtless con- 
sidered that the rétention of the proviso was necessary, as spécial 
cases would arise requiring relief from the opération of the rule, 
even where the circumstances and conditions were substantially 
similar. ' ; 

Judge Cooley, speaking for the Interstate commerce commission, 
in Re LouisviUe & N. R. Co., 1 Inter St. Commerce Com. R. 53,' 
states the question, and the gênerai view the commission enter- 
tained as early as June, 1887, in this way: 

"The Ijouisvllle & Nashville Kfiilroad Compiiny was nno of the first to apply 
for relief imcler the fourth section of the act to rogiilate commerce, whicli, 
after «leclaring the gênerai rule that more shall not be charged or received, 
in the agKi'ogato. by a eommon carrier snb.ieet to tlie Inw, for the Irntisportn- 
tion of passengers, or of the like kind of property, under substantially similar 
oireunistanees and conditions, for a shorter than for a longer distance, over 
tlie sanie Une in the same direction, the shorter beiug included in the longer, 
proceeds then to authorize exceptions, and confers npon the commission cer- 
tain powers in re.spect thereto. From the first there hâve beon two opinions 
regarding the proper constniction of this provision for exceptions, one vi(n\' 
being that no exception can be lawful unless mado -with the sanction of th(> 
commission; and the other,— apparently botter supported on the words of the 
statute,— that an order of relief is not required when the circumstances anrt 
conditions are substantially dissimilar, since the canier, in acting upon them, 
would commit no breach of law, tliough it would be responslble in case it 
were found that the circumstances and conditions were misconceived, or 
misjudged. TJnder this last view the order for relief would be needful only 
when the case was not one of plainly dissimilar circumstances nnd conditions, 
but in whlch, nevertheless, there might be reasons and equities that would 
sanction such greater charge." 

Afterwards, in that opinion, the commission restricted the class 
of compétition which would constitute dissimilar circumstances 
and conditions to compétition with Canadian railroads, with water 
Unes of transportation, and, witb some qualifications, (which were 
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afterwards removed,) to compétition witli railroads whoUy witMn 
a State. It was also held in that opinion that compétition with 
other lines of raiiroad subject to tlie act would not, as a gênerai 
thing, constitute such. compétition as would create dissimilar cir- 
cumstances and conditions, but that there migîit be "rare and 
peculiar cases" which would do so. As to tliese four classes of com- 
pétition, namely, compétition with Canadian roads, with water 
lines, with roads wholly within a state, and in "rare and peculiar 
cases" with raiiroad lines subject to the commission, the carriers 
might, each for itself, treat them as constituting dissimilar cir- 
cumstances and conditions, and malie the greater charge for the 
shorter haul, without first obtaining the consent of the commission. 
As to other cases the consent of the commission was deemed neces- 
sary. In the case of Georgia Eailroad Commission v. Clyde Steam- 
ship Oo., the commission overruled so much of the décision in Re 
Louisville & N. R. Co. as allowed the carrier to judge in the flrst 
instance of the "rare and peculiar cases" of compétition with rail- 
roads subject to the act, and thereby justify itself in the charge of 
a greater rate for the shorter than for the longer haul. The gên- 
erai construction of this clause, which admits compétition as con- 
stituting dissimilar circumstances and conditions, is fuUy sustained 
by décisions of the circuit courts in cases which will be referred to, 
and which décisions are more comprehensive than the décisions of 
the commission. It appears to be settled, so far as décisions hâve 
been rendered, and construction given this clause, that the broader 
of the two opposing views above referred to must be taken of the 
phrase, "under substantially simUar circumstances and conditions," 
and that compétition, generally speaking, must be considered in 
applying this phrase in any given case. 

The question which has been argued so extensively hère is whether 
compétition of canier with carrier, both subject to the terms of tlie 
act, and compétition of marlcet with markct, is snch compétition 
as will constitute dissimilar circumstances and conditions. The sub- 
stance of the expressed views of the commission on this subject is 
that compétition between two carriers, both subject to the act, will 
not of itself constitute dissimilar circumstances and conditions; 
that it will not, presumptively, at least. The opinion of the com- 
mission seems to bè that, where a carrier claims that compétition 
with another carrier, both being subject to the act, is such as to 
justify it in making a greater charge for the shorter than for the 
longer haul, the commission can do much, by the exercise of its gên- 
erai powers of supervision over rates, in relieving the complaining 
carrier of such compétition. At ail events, it is clearly held that 
compétition between carriers subject to the act will not be pre- 
sumed to justify a less charge for the longer haul than for the shorter 
haul by the carrier of its own motion, but that the right to d(i so 
must be granted by the commission. 

The commission has decided that it has no authority to raise rates. 
It holds that it was not the intention of congress to grant any such 
power, and the commission so determined, in Re Chicago, St. P. & 
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K C. Ey. Co., 2 Inter St. Commerce Com. R. 231. If the carrier, 
subject to th.e act, is met with. compétition from other carriers, also 
siibject to the act, and the commission has no anthority to require 
sucli other carriers to increase tlieir rates, even when the compétition 
is ruinous, where is the practical différence between such a case 
and the case of compétition with carriers not subject to the act? 
If a line of railroad running along the northern boundary of our 
country is met with compétition from Canadian railroads ninning 
parallel with it, the American railroad can treat such compétition 
as a circumstance and condition justifying a less charge for the 
longer haul to a compétitive point than it makes for the shorter 
haul to a noncompetitive point; but a line of railroad running 
through the interior of our country, and interstate, which meets with 
compétition from another line of railroad running parallel with it, 
and interstate also, may not treat such compétition as a circum- 
stance and condition justifying a less charge for the longer haul 
to a compétitive point than for the shorter haul to a noncompetitive 
point on its line, notwithstanding the fact that it can hâve no direct 
relief for such compétition. In the first-named case, — that is, 
compétition with the Canadian road, — the American road may, of 
its own motion, treat such compétition as a dissimilar circumstance 
and condition; while the line of road running into the interior must 
await the action of the commission until it can ascertain whether, 
by examination and revision of rates of the line of which complaint 
is made, any relief can be afiforded to the complaining line. Such 
condition of affairs could hardly hâve been contempla ted by congress 
in the passage of this act. If the gênerai conclusion is correct that 
compétition will constitute dissimilar circumstances and condi- 
tions, in the sensé in which that term is used in the act, there seems 
to be no good reason for drawing the line where it has been drawn 
by the commission ; but, on the contrary, it does seem that compéti- 
tion of carrier with carrier, both subject to the act, is as much 
within the terms of section 4 as comixitition with the carrier not 
subject to the act. This section, and especially this clause, Avas 
before Judge Deady in the United States circuit court for Oregon. 
Ex parte Koeliler, 31 Fed. Rep. 315. The décision was on the péti- 
tion of a receiver for instructions as to his duty under the act, and 
under this clause in section 4. Judge Deady, in holding that com- 
pétition must be considered, uses this language: 

"The iudgmcnt of the court Is authority, then, for this proposition: Two 
or more corporations, in order to meet compétition, may form a tlu'ough line, 
and eliarge tlirough rates for transportation thoreon, which may be less than 
the sum of tlie local rates of tlie several roads constltuting the line; and 
tlie portion of the throiigh rate received by each corporation may be less 
than the local rate chargea by said corporation for carrying freiglit over Um 
M'iiole lengtJi of its road. The interstate commerce act is Intended, among 
other things, to prevent discrimination bctween long and short hatils, except 
where they are made under siibstantially dissimilar cireumstances and con- 
ditions. In my judgment, congress, in limiting the prohibition contained lu 
section 4 of tlie act against discriminating cliarges between long and short 
îiauls to cases where such hauls are made 'under substantially similar cir- 
eumstances and conditions.' bas recognized the rule laid down in Ex parte 
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Koehlor as a praper one. Freight carried to or from a compétitive point is al- 
ways carried uader 'substantially dissimilar cdrcumstances and conditions' from 
that carried to or from nraicompctitive points. In the latter case tlie railway 
makes its own rates, and there is no good reason why It sliould be allowed 
to charge less for a long liaul tlian for a short one. When each haul is made 
to or from a noncompetitive point, tlie efïect of sucli discrimination Is to 
btiild up one place at tlie expense of the othcr. Such. action Is willfully un- 
]ust, and bas no justification or excuse in the exigencies or conditions of the 
business of the coiporation. In the former case, the circumstances are al- 
together différent. Tlie power of a corporation to make a rate Is limited by 
the necessities of tlie situation. Compétition controls the charge. It must 
take what it can get, or, as was said in Ex parte Koehlor, 'abandon the fleld, 
nnd let its road go to nist.' Compétition may not be the only circumstance 
that malces the condition under which a long and short haul are performed 
substantially dissimilar; but certainly it is the most obvious and effective 
one, and must bave been in contemplation of congress in the passage of the 
act." 

In the case of Missouri Pac. Ky. Ce. v. Texas & P. Ey. Co., 31 Fed. 
Bep. 862, which was also on the application of a receiver for instruc- 
tions, Judge Pardee ruled as follows: 

"Under section 4 of the Interstate commerce law, relating to the charges 
for long and short haul, it seems that, where the circumstances and con- 
ditions are dissimilar, there is no prohibition; ■where the circumstances and 
conditions are similar, the prohibition attaches; and that where it is difflcult 
to point out clearly the circumstances or conditions which produce the dis- 
similarity the doubt should go in favor of the object of the law, and the 
circumstances and conditions should be taken as substantially similar. Where 
the circumstances and conditions are similar, or substantially similar, and the 
resuit to the carrier is injurions, relief can be had only through the com- 
mission. The buUi of the pétition presentcd, of the évidence, and of the 
master's report, is an argument against the interstjite commerce act, and a 
rather vlvld showing of the disastrous effects of an enforcement of the act, 
with the popular constniction given to tlie long and short haul clause, so far 
as the lines of the Texas & Pacific Itailway are concemed; and, if any speciûc 
question is presented for the answer of the court, it is whether compétition be- 
tween carriers is a circumstance or condition of the carriage, in the sensé in 
which those words are used in the fourth section of said law. The effect of 
the enforcement of the law upon the particular property in the hands of 
tlie receiver no(>d not be considered when the whole question is one of how 
to comply with the law. That compétition— the life of trade — cuts an im- 
portant figure in tho conditions and circumstances attendant upon the trans- 
portation of passcngcrs and property cannot be well overlooked nor denied. 
Nor can it well be denied that, as botweon the long and short haul, compéti- 
tion may exist to that extent that what would otherwise be similar circum- 
stances and conditions will be dissimilar circumstances and conditions. 
Whether in any particular case there is that compétition on the long haul 
that will justify a lowcr charge for tho long haul than is charged for tho 
short haul, under otherwise similar circumstances and conditions, must be 
rtetermined on the facts of the pai"ticular case, keeping in mind that, when» 
the matter is not clear, the object and policy of the law should prevail. As 
to compétition, and its efCocts, and generally as to the question under the 
said Interstate commerce act, the recelvers are referred to the late décision 
of the commission upon the pétition of the Louisville & Nashville and other 
railroads, delivered June 16th inst. This décision is elaborate, and well con- 
sidered, and answers ail the points made by receiver's pétition herein, as 
speciflcally as their gênerai nature will permit. The lights furnished by the 
commission, with a disposition to enforce the law, (giving tlie same an eu- 
lightened and libéral construction, to the end that the mischiefs at which 
the law is aimed inay be prevented, without unnecessary injury to any spe- 
des of property,) ought to be sufflcieut to guide any railroad trafflc man- 
v.56F.no.ll— 60 
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ager, and to enable hlm to protect himself, and hls company, agalnst any 
serious complalnt of imjust discrimination, or uulawful conduct" 

In th.e case of Interstate Commerce Commission v. Atchison, T. 
& S. F. E. Co., 50 Fed. Kep. 306, Judge Eoss, in the opinion, uses 
this language: 

"The common carrier cannot be required to ignore or overcome existlng 
différences in the transportation facilities of différent locallties, created not 
by its own arbitrary action, but by nature, or by enterprise beyond ita con- 
trol. San Bernardine is situated In one of the most fei-tile and productive 
valleys in the world, and is a thriving and prosperous city, but it bas not the 
transportation facilities that Los Angeles has. It is about 60 miles distant, 
and further Inland. By reaaon of Its neamess to Los Angeles, It receives the 
beneflt of the compétitive rates to that terminal. In proportion to its proximlty 
thereto. But, not being a compétitive point, it does not get the terminal 
rates. The proof shows, what is also a matter of common knowledge, that 
railroad companles do not make terminal rates unless compelled to do sq 
by compétition. Wherever and whenever actual compétition exists, the ques- 
tion the carrier has to deal with is not so much what is a falr rate for the 
service, or what the traflic Will bear, but what rate can be got for the service, 
as agalnst the rate ofCered by the competltor. Especially Is this true when 
the competltor Is a carrier by water, because that is the cheapest known kind 
of transportation, and is unrestricted by law. If, therefore, Los Angeles can 
be justly regarded as a compétitive point In respect to the transportation of 
the commoditles hère In question, there Is such dlsslmllarity of clrcumstances 
and conditions between It and the Intermediate point of San Bemardino as 
to make the long and short haul clause of the Interstate commerce act in- 
applicable." 

Judge SMras took a différent view of this clause in Osbome v. 
Railway Co., 48 Fed. Rep. 54, when it was tiied before him. His 
view of its meaning will appear from this quotation from his charge 
to the jury: 

"Whether the railway company was justifled by a eut rate in maklng what 
was called in argument 'lUegitimate compétition,' and clrcumstances of that 
klnd, which grew ont of the handltng and management of the railroad busi- 
ness of the country by other competing Unes, and Its effect upon the business 
of the défendant company, in the judgment of the court Is a question that can- 
not be submitted to you. Questions of that kind are for the judgment and 
détermination of the board of commissloners appointed under this act, and 
the courts and jurles, when they are called to act upon partioular cases arising 
under this act, where It Is clalmcd that the law has been vlolated, are only 
authorized to détermine the question whether. In the service rendered, the 
character of the property, its conveyance, and other facts which inhere in 
the carrying of the freight upon the particular Une which is charged with the 
wrongdoing, there existed disslmilar circumstiinces and conditions relievlng 
the company from the charge of coUecting a larger rate for the shorter haul 
over the same line, in the same direction, and under otherwlse substantially 
similar circumstances and conditions." 

Tlie case was reversed in the circuit court of appeals, Justice 
Brewer delivering the opinion, (52 Fed. Rep. 912, .3 C. C. A. 347,) 
but the reversai was on the question of what constituted the "same 
line," and net because of any error in the charge of Judge Shiras 
on this ground. There is no discussion whatever of the phrase, 
"under substantially similar circumstances and conditions," in the 
opinion by Justice Brewer for the appellate court. If the ques- 
tion was raised at ail, it appears to hâve been passed without 
any décision. 
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It is contended on bekalf of the commission tkat tke case of 
Ex parte Koehler, and the San Bernardine Board of Trade Case, 
4 Inter St. Commerce Com. E. 104, were decided solely with réf- 
érence to water compétition; but by an examination of the facts 
of those cases, and of the views of the court as expressed in the 
opinions, it will be found that this contention is not justified. Both 
cases, as is true aiso of the case of Missouri Pac. Ky. Co. v. Texas 
& P. Ry. Co., appear to treat compétition generally as embraced 
within the term "similar circumstances and conditions," and do not 
restrict this compétition to compétition with water lines. 

4. The question cf compétition of market with market, as con- 
stituting dissimilar circumstances and conditions, has been con- 
siderably discussed in this case. In the opinion by Commissioner 
Morrison in this case (James & Mayer Buggy Co. v. Cincinnati, N. 
O. & T. P. Ry. Co., 4 Inter St. Commerce Coin. R. 744) the commis- 
sion alhides to compétition of maiicet witli marlcet in this way : 

"If the contention of the défendants Is Justified by the statute, and they 
can avail themselves of its exeeptional provisions, and charge more for the 
shorter distance, for the purpose of equalizing commercial conditions and 
adjusting trade relations between the cities of Cincimiati and Baltimore in 
the Augusta market, the same thing niay be done to place Cincinnati carnage 
maliers on an equal footing with those of the Augusta market, or to reUeve 
iiny eitj' from any disadvautage in markets of other cities, or to deprive ail 
cities or places of production of any advantage resulting from their location. 
S\ich an interprétation would make the fourth section of tlie act praetically 
inoperative, and with such license In rate making carriers might give ad- 
vantage to, build, or destroy the carriage or other business of any other 
city or locality." 

It is certainly tnie that compétition of this character is more 
uncertain in its effect, and more difflcult to ascertain in character 
and extent, than compétition of carrier with carrier. In the case 
of compétition of market with market many questions of commer- 
cial facilities and advantages of competing points would hâve to 
be considered, and it is not perhaps as direct in ita effect as com- 
pétition of carrier with carrier. Still, illustrations hâve been 
given, by witnesses in this case, of compétition of market with 
market, which would seem to be absolutely controUing with the 
railroads in rate making. In this case it is contended that com- 
pétition with the Baltimore market for the sale of buggies is an 
élément to be considered in making the rate from Cincinnati to 
Augusta, It is contended that if the rates were higher the 
Cincinnati manufacturer would be deprived entirely of the trade 
with Augusta; and it is urged that this is true of other eastem 
cities, having communication by the océan lines with southern 
seaboards, and thence by rail to Augusta. Compétition cf this 
character may not be so direct in its effect as compétition of carrier 
with can-ier; but it seems to be, when it does exist, influential, 
and perhaps as effective and ccntrolling with the carriers, as to 
their rates, as other compétition, and may constitute a part of the 
circtmistances and conditions which a carrier can consider in fixiug 
rates for transportation of goods. 

5. As to the question of undue préférence, under section 3 of 
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the act to regulate commerce, it may be stated tliat, unless the 
trafflc învolved hère is obnoxious to th.e fourtii clause of the act, 
it can hardly be said to be an undue préférence in f avor of Augusta, 
or an undue préjudice or disadvantage against Social Circle. In 
the Party Eate Case (Interstate Commerce Commission v. Balti- 
more & 0. R. Co., 145 U. S. 2C3, 12 Sup. Ct. Eep. 844) the suprême 
court say: 

"But, so far as relates to the question of 'undue préférence,' it may be pr(>- 
sumed tliat congcess, in adopting ttie language of the Englisli act, had in mind 
tlie constructions given to thèse words by the English courts, and intended to 
incorporate them into the statute. * * * In short, the substance of ail 
thèse décisions is that railwaj- companies are only bound to give the same 
terms, to ail persons alilie, nnder the same conditions and circumstances, and 
that any fact which produces an inequality of condition, and a change of 
circumstances, justifies an inequality oî charge." 

So that, unless the rates complained of, as compared with each 
otlier, violate the fourth section of the act, there seems to be very 
little ground for claiming that they violate the "undue préfér- 
ence" provision of the third section. 

6. It appears from the évidence in this case that nearly ail the 
railroads south of the Ohio river and east of the Mississippi, in- 
cluding the three railroads défendants hère, are members of an 
association known as the Southern Railway & Steamship Associa- 
tion. The purpose of this association is claimed by counsel for the 
railroads to be to prevent ruinons and disastrous compétition, and 
to keep the rates at a point where the railroads can be successfuUy 
operated. On the other hand, it is contended that the claim of the 
advocates of the association that the purpose of the railroads en- 
tering into it is self -préservation is not correct, but that it is rather 
a conibinaticn to keep up rates. Whatever may be the fact about 
tMs, (and discussion of that question is deemed unnecessary now,) 
it seems unquestionably true that the association, in making rates, 
is govemed by compétition. The same influences seem to control 
in the association in making rates as would control without it; 
and, while the influences may not go to the same extent, and there 
may be produced by it more harmonious relations and understand- 
ing, still it seems to be a fact that compétition influences, and, to 
a large extent, controls, the rates agreed upon by the association. 

7. The évidence in this case shows several Unes of railroads com- 
peting for the business between Cincinnati and Augusta in this 
way: There are two direct Unes between Cincinnati and Atlantti, 
— cne over the Louisville & Nashville and Western & Atlantic 
ronds; the other over the Cincinnati, New Orléans & Texas Pacifie 
Eailway and the East Tennessee, Virginia & Georgia Eailroad. 
TTien there are other Unes which could compete, but over which, 
as a matter of fact, there does not appear to be real compétition be- 
tween Cincinnati and Atlanta, as they are indirect routes, and are 
probably at a disadvantage as against the two more direct routes 
just named. AU thèse différent Unes, however, from Cincinnati 
to Atigusta, converge at Atlanta, and go thence over the Georgia 
Eailroad to Augusta. This is compétition of carrier with carrier, 
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..hich is said to constitute dissimilar circumstances and conditions. 
Tkere is compétition of Baltimore and other eastem cities with 
Cincinnati for tlie trade of Augusta; and that it is active and in- 
fluential is quite clearly shown by the évidence. Indeed, it is 
much more satisfactorily sliown than is the compétition of carrier 
with carrier from the point of shipment to the point of destina- 
tion. 

8. In view of the opinion expressed that the carnage from Cin- 
cinnati to Augusta is not over the same line, in contemplation of 
the statute, as the carriage to Social Circle, a détermination of 
the extent and effectiveness of the compétition at Augusta, as 
constituting dissimilar circumstances and conditions, under the 
fourth section, is nnnecessary. It may be added that the com- 
pétition from Cincinnati by way of the trunk Unes to the seaboard, 
thence by water to Charleston and Savannah, and thence by rail 
or water to Augusta, seems hardly suffi cient to justify its récog- 
nition in this connection. The same may be said of ail water 
ix>utes from eastern markets by the océan and by the Savannah 
river to Augusta. The évidence fails to show any such amount of 
shipments, either way, as could at ail affect the justice of the 
rates in this case. 

9. The only remainlng matter to be disposed of is that of the 
reasonableness of the rate charged on flrst-class goods, in less than 
car-load lots, from Cincinnati to Atlanta. This is a through rate, 
and it is Interstate commerce subject to the control of the commis- 
sion. The commission determined that the rate should be |1, and 
ordered that the roads interested should not charge more than fl. 
The following language is used on this subject by the commission 
in its report and opinion: 

"Tlie only testimony offered or heard as to the reasonableness of the rate 
to Atlanta in question was that of the ■t'ice président of the Cincinnati, New 
Orléans & Texas Pacifie Company, whose déposition was taken at the in- 
.stanee of said company. The witness testifled that he had been in the rail- 
road service about twenty-six years, and had much to do wlth rates duiing 
ail that time, and that he considered $1.01 per 100 pounds, in less than car 
loads, a reasonable rate on first-class freight from Cincinnati, Ohio, to Atlanta, 
Georgia. This statement or estimate of the rate from Cincinnati to Atlanta, 
wo bolieve, is fiilly as high as it may reasonably be, if not higher than it 
should be; but without more thorough investigation than it is novc practicable 
to make we do not feel justifled in determining upon a more moderate rate 
than $1.00 per 100 pounds of first-class froight in less 1han car loads. The 
rate on this freight from Cincinnati to Birmingham, Alabama, is 89 cents, as 
comparcd v^'ith .fl.07 to Atlanta; the distances being substantially the same. 
Thero is apparently nothing in the nature and character of the service to 
.iustify such différence, or, in fact, to warrant substantial variance in the 
Atlanta and Birmingham rates from Cincinnati." 

It will be perceived that the only flnding of fact wais the testimony 
of one witness that the rate of $1.01 was reasonable, and the com- 
parative rate to Birmingham, on which the commission seems to 
lay stress. It seems that for a short time at least a rate of fl.Ol 
was in force from Cincinnati to Atlanta, and that it was as to this 
rate that the testimony of one witness before the commission was 
taken. It appears in évidence hère that the rate from Cincinnati 
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to Atlanta, in 1879, was |1.39, and that afterwards it was $1.10, 
and subsequently $1.07, except, perkaps, as stated, it was for a short 
time f 1.01. As to the rate to Birmingham, there is évidence before 
the court, which was evidently not hefore the commission, namely, 
that the rate from Cincinnati to Birmingham, which seems previous- 
ly to hâve been $1.08, was forced down to 89 cents by the building 
of the Kansas City, Memphis & Birmingham Railro;id, wliicli new 
road oaused the establishment of a rate of 75 cents from Memphis 
to Birmingham; and by reason of water routes to the northwest 
such compétition was brought about that the présent rate of 89 
cents from Cincinnati to Birmingham was the resuit. It seems 
to be no sufficient reason to détermine the rate from Cincinnati to 
Atlanta unreasonable beoause of the lower rate to Birmingham, 
when such lower rate is caused by conditions which do not operate 
as to Atlanta. 

So far as the action of the commission in ordering a réduction 
of the rate from Cincinnati to Atlanta is based on the fact that the 
same rate is charged to Augusta, that has perhaps been sulRciently 
discussed in what has hereinbefore been said with référence to the 
long and short haul clause. The rate to Augusta is caused by con- 
ditions which hâve been stated. No data are given the court from 
which it can judge whether the rate from Cincinnati to Atlanta on 
flrst-class freight, taken in connection with the rates which can 
be charged and are charged on other and lower classes of freight, 
gives more than a fair retum to the railroads composing the Unes, 
and the court is left to the findings of the commission, and to the 
testimony of a niunber of railroad experts, who testified that the 
rate of $1.07 is reasonable. 

There is some diffîculty in determining what the duty of the 
court is in a matter of this kind, under the Interstate commerce act. 
If the conclusion of the commission that the rate is unreasonable 
is prima facie correct, under the language used, that "the findinga 
of fact in the report of said commission shall be prima facie évidence 
of the matters therein stated," then the report of the commission 
would hâve greater weight with the court than if only facts found, 
strictly speaking, are to be deemed prima facie correct. But, in 
either event, if this is, as has been held, a de novo investigation, 
and inquiry is to be instituted hère under new pleadiugs and new 
évidence, the court must be satisfled, on the whole case before it, 
that the rate of $1.07 is unreasonable. 

In the case of Interstate Commerce Commission v. Lehigh Val. 
K. Co., 49 Fed. Eep. 177, the court used this language: 

"But then, again, upon an analysis of the above-quoted provisions of section 
16, it Is demonstrable tliat In such a case as this it is tlie duty of the court 
to Investlgate the merits of the whole controversy, and form au independent 
judgmeut. The court, upon a pétition alleging the violation of a 'lawful' 
order, is to proceed to *hear and détermine the matter, as a court of equity. 
In such manner as to do justice in the premises,' and to this end it niay pros- 
ecute in such mode and by such pei-sons as it may appoint ail 'needfiù In- 
qulrles,' to enable it to 'form a Just ,1udgment,' in the matter of the pétition; 
and, finally, 'on such hearing the findings of fact lu the report of said com- 
mission shall be prima facie évidence ot the matters therein stated.' Nothing 
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can be clearer than that the findings by the commission are net hère decisivo 
of the questions of fact We hâve only to add that our conclusion Is In har- 
niouy with that of the circuit court in tlie case of Kentucky & I. Bridge Co. 
V. Louisvillo & K R. Co., 37 Fed. Rep. 567." 

The court is to "investigate the merits of the whole controversy, 
and fonn an independent judgment," according to this last .décision; 
and according to Judge Jackson in the Case of Kentucky & I. Bridge 
(^o., 37 Fed. Eep. 614, the "court is not conflned to a mère re-examina- 
tion of the case as heard and reported by the commission, but hears 
and détermines the case de novo, upon proper pleadings and proof ; 
the latter including not only the prima facie facts reported by the 
commission, but ail such other and further testimony as eitner party 
may introduce, bearing upon the matters in controversy." 

The conclusion of the commission should undoubtedly be consid- 
ered in connection with the facts on which that conclusion was 
based; and the principal fact which seems to hâve been in the mind 
of the conmiission is satisfactorily explained hère, as has been indi- 
cated. The évidence offered hère on behalf of the railroads is, in the 
opinion of the court, suiHcient to overcome any prima facie case that 
may hâve been made by the findings of the commission. On the 
whole testimony, as now before the court, it is not believed that the 
commission would hâve found the rate in question to be unreason- 
able. Certainly the court cannot so détermine. 

It has been eamestly insisted that the action of the commission 
as to the rate from Cincinnati to Atlanta is, in eflect, making or 
flxing a rate, and that the order of the commission is, for that reason, 
beyond the authority granted it by the act of congress. In view 
of what has just been said, and the opinion of the court, before ex- 
pressed, as to this rate, it is deemed unnecessary to go into a discus- 
sion of this subject. The conclusion is that the court would not be 
justified in granting the order prayed for by the commission, requir- 
ing the défendant corporations to desist from charging a greater 
rate than $1 per 100 pounds on first-class freight in less than car-load 
lots from Cincinnati to Atlanta. The couri; being of the opinion, 
therefore, that the complainants are not entitled to a decree enfor- 
cing either the order as to the Social Circle rate or the rate from 
Cincinnati to Atlanta, and that being the only relief prayed for, a 
decree must be entered dismissing the bill. 



ST. LOUIS, I. M. & S. RY. CO. v. NEWCOM et al. 

(Circuit Court of Appeals, Eighth Circuit. June 28, 1893.) 

No. 254. 

1. FEDERAL Courts — Jueisdiction — Diverse Citizensuip— Coeporations— 

Pleading. 

In a suit by a citizen of Texas, an avemient that défendant is a corpora- 
tion operatinjr a railway in Arlcansas, and having an agent in the latt«r 
State, is not sufflcient to give a fédéral court jurisdiotion. 

2. Same — Argumentative Pleading. 

Where there is an averment that défendant opérâtes a railway and has 
an agent in a certain state, It cannot be inferred from the state laws 



962 FEDERAL REPORTER, Vol. 56. 

prohlbiting or regulating foreign conxiratioiis that the corporation la 
organized under the laws of that state, so as to give a fédéral court jurls- 
dictlon on the ground of diverse citizenship. The fact of incorporation 
cannot be argumentatively averred. 

S. Bame — RbvehsaIj for Want of Jukisdiotioh. 

In a suit wherein fédéral jurisdiction dépends wholly on diversity of 
citizen«liip, and the record shows that such diversity has heen insufflcienfly 
alleged, the jndgment should be reversed in the appellate court for want 
of jurisdiction, although exception to the jurisdiction waa not taken in 
the trial court. 

4. Samb— Amendmbkt in Appeli,atb Court. 

In such a case no amendaient should be permitted In the appellate 
court. 

In Error to tlie Circuit Court of the United States for the Eastem 
District of Aricansas. 

At Law. Action by W. J. îfewconi and J. F. Hudson, partners as 
Newcom & Hudson, against the Texas Pacific Eaiiway Company 
and the St. Louis, Iron Mountain & Southern Railway Company. 
Défendants demurred, and plaintiffs amended their complaint, omit- 
ting the Texas Pacific Kailway Company therefrom. Verdict and 
judgment were given for plaintiffs. The St. Louis, Iron Mountain 
& Southern Railway Company brings error. Reversed. 
Statement by BKEWER, Circuit Justice: 

This action was commenoed In the circuit court of the United States for 
the eastem district of Arkansas, Texarliana division, by the flling of a com- 
plaint on July 29, 1891. The défendants in error were the plaintiffs below, 
and in their complaint alleged that they were citizens of Texas. They made 
the Texas Pacific Eaiiway Company and the St Louis, Iron Mountain & 
Southern Railway Company défendants, and the only averment as to the 
citizenship of thèse défendants was as follows: 

"The Texas Pacific Ry. Co., a corporation operating a railway as common 
carrière In the state of Texas, and having a local ofllce in Miller county, 
Arkansas, and the St. Louis, Iron Mountain & Southern Railway Company, 
a corporation operating a railway as common carriers in Arkansas." 

The Texas Pacific Railway Company demurred, one groimd of deœurrer 
being that there was "no allégation of the résidence, habitation, or citizen- 
ship" of eitlier the plaintiffs or défendants. The Iron Mountain Company de- 
murred, because, among other things, tiie complaint failed to "set up facts 
sufficlent to give the court jurisdiction." Thereupon the plaintiffs flled an 
amended complaint dismlssiug the action as to the Texas Pacific Railway 
Company, and containing only this averment as to the citizenship of the re- 
mainlng défendant: 

"The St Louis, Iron Mountain & Southern Railway Co., a corporation op- 
erating a railway as common carriers through the state of Arkansas, and 
from Texarkana, in said state, to St. Louis, Mo., which sald Une traverses 
tlie countj' of Miller, in said state of Arkansas, and has an office and agent 
in said county of Miller, and state aforosald." 

To tliis complaint défendant answered. A trial was had, which resulted in 
a verdict and judgment for the plaintiffs, and the défendant tliei-eupon sued 
ont a. writ of error from this court. 

Geo. E. Dodge and B. S. Johnson, for plaintifl in error. 
W. T. Hudgins and J. D. Cook, for défendants in error. 

Before BREWER, Circuit Justice, SAJSTBORN, Circuit Judge, and 
THAYER, District Judge. 

BREWER, Circuit Justice, (ai ter statîng the facts.) The question 
of jurisdiction stands at the threshold of every case. As said by the 
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suprême court of tlie United States in Eailway Co. v. Swan, 111 U. S. 
379, 382, à Sup. Ct. Rep. 510: 

"The rule, springing fi-om the nature and llmits of the judicial power of the 
United States, is inflexible, and wiUiout exception, which requires this court, 
of ils own motion, to rteny its own jxirisdiction, and, in the exercise of Its ap- 
pellate power, that of ail other courts of the United States, In ail cases 
where such jurisdiction does not affirmatively appear in the record on which, 
In the exercise of that power, it is called to act. On every writ of error or 
appeal the flrst and fundamental ciuestion is that of jurisdiction, first of thls 
court, and then of the court from which the record cornes. This question the 
court is boxind to ask and answer for Itself, even when not otherwise sug- 
gested, and without respect to the relation of the parties to It." 

The jurisdiction of the circuit court in this case rests solely on 
the ground of diverse citizenship. No fédéral question is presented. 
It is settled by many authorities that the fact of diverse citizenship 
must affirmatively and clearly appear, and cannot he Inferred ar- 
gumentatively. Brown v. Keene, 8 Pet. 112; Insurance Co. t. 
Ehoads, 119 U. S. 237, 7 Sup. Ct. Rep. 193; Menard v. Goggan, 121 
U. S. 253, 7 Sup. Ct. Eep. 873; Kellam v. Kelth, 144 U. S. 568, 12 
Sup. Ct. Rep. 922; Roberts v. Lewis, 144 U. S. 653, 656, 12 Sup. Ct. 
Rep. 781; Wolfe v. Insurance Co., 148 U. S. 389, 13 Sup. Ct. Rep. 
602; and cases cited in thèse varlous opinions. The citizenship of 
a corporation is that of the state which created it. Shaw v. Mining 
Co., 145 U. S. 444, 12 Sup. Ct. Eep. 935. There is in the oomplalnt 
no other averment of the citizenship of the défendant than that 
quoted in the foregoing statement. That is not an express alléga- 
tion of its citizenship. It does not affirm in what state the défend- 
ant was Incorpora ted; non constat but that it was a corporation 
created under and by the laws of the state of Texas, and operating 
a railroad in Arkansas. The statutes of Arkansas regulating for- 
eign corporations operating raUroads in that state, whatever of 
penalty tliey may impose for disobedience, do not of themselves work 
a local incorporation; and besides, the fact of incorporation and 
citizenship cannot be argumentatively inferred. Neither is there 
anything in the record elsewhere which throws any light on the 
question of the citizenship of the défendant. Whatever may be the 
iact in respect thereto, no amendment can be permitted in this court. 
InsTU-ance Co. v. Ehoads, 119 U. S. 237, 240, 7 Sup. Ct. Rep. 193. 

The judgment must be reversed, and the cause remanded for 
further proceedings. 



UNITED STATES v. HARSHA, (three cases.) 

(Circuit Court of Appeals, Sixth Circuit June 15, 1893.) 

Nos. 90, 91. 117. 

FbdbraIj Courts — CmcoiT Court and Circuit Court dp Appeals — Same 
Person may bb Ci.erk op Both. 

The clerli of a circuit court does not vacate his office, within the mean- 
ing of Act June 20, 1874, % 2, (18 Stat. 109,) by merely accepting the posi- 
tion of clerk of the circuit court of appeals for the same circuit 
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8. Samb— Circuit Court Clerk— Powebs of Treasort Departmeht. 

The question of a person's right to the office o( clerk of a circuit eonrt, 
and to the compensation belonging thereto, cannot be Cetermlned by the 
auditlng of hls account In the treasury department 

8. Officbrs — Clerk of United States Courts — Same Person Recbivijsg 
Two Salaries. 

Rev. St. § 1763, does not prohlblt a person recelving $3,000 per annum 
as clerk of a circuit court of appeals from recelving further compensation 
as derk of a circuit court, when he lawfully holds Ixtth offices. Converse 
V. U. S., 21 How. 463; V. S. v. Saunders, 7 Sup. Ct. Rep. 467, 120 U. S. 
126; U. S. V. McCandless, 13 Sup. Ct Rep. 4C5, 147 U. S. 692, followed. 

In Errer to the Circuit Court of the United States for the East- 
em District of Michigan. 

Pétitions by Walter S. Harsha to recover from the United States 
cei-tain sums alleged to be due to him as clerk of a circuit court. 
The petitioner was adjudged entitled to recover. The United 
States bring error. Affirmed. 

Statement by SEVEEENS, District Judge: 

Thèse are three cases under the same tltle, They bave been submitted 
together, and the questions Involved are identical In ail of them. They were 
severally Instltuted by pétition In the court belovv by the défendant In error, 
who is the clerk of the circuit court of the United States for the eastem 
district of Michigan, for the recovery of a certain amount alleged to be due 
to him for services as such clerk, rendered during the last half of the year 

1891, to the amount of $781.25, as clalmed In the flrst pétition; for like serv- 
ices rendered during the flrst half 1892, to the amount of $837.50, as clalmed 
in the second pétition; and for the like services during the third quarter of 

1892, to the amoimt of $415.90, belng the sum for whlch the third pétition 
was flled. 

Accounts for thèse several amounts, showlng the nature of the services, 
were duly presented and proved, and were allowed by the circuit court, 
but were disallowed by the flrst comptroUer of the treafsury upon grounda 
hereinafter stated. Upon the institutlng of the proceedings In the court 
below, the district attorney of the United States appeared and answered, 
settlng forth the same objections. The court below found the facts to be 
that the petitioner was the duly-appolnted clerk of that court, and was the 
incumbent of the office during the whole perlod covered by the accounts; 
that he rendered the services specified; and that the fées chargea therefor 
were lawful. The court also found that, as alleged in the answer of the 
United States, the petitioner was In June, 1891, appointed to the office of 
clerk of this court, the principal office of whlch Is located In Cincinnati, 
Ohio; that he assumed the dutles of that office, and has since that date exe- 
cuted those dutles, and has received the salary prescrlbed by law therefor. 
Upon thèse facta the conclusion was that the petitioner was entitled to re- 
cover the amounts claimed. 

Théodore F. Shepard, U. S. Dist Atty. 
Walter S. Harsha, in pro. per. 

Before TAET and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge, (after stating tJie facts.) The ob- 
jections urged against the petitioner's right of recovery are two: 

First, it is said that, by the acceptance of the oiSce of clerk 
of the circuit court of appeals, he vacated the office of clerk of the 
circuit court. Référence is made to section 2 of the act of June 20, 
1874, which provides that the clerk of the circuit court shall per- 
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manently réside in the district where his duties are to be periormed, 
and sh.all give his personal attention thereto, and that, if he shall 
faU in complying with thèse requirements, his office shall be deemed 
vacant; and it is insisted that by his assumption of the duties 
cf the clerkship of the court of appeals, which must require his 
attention out of the district, the petitioner ceased to be clerk of 
the circuit court. 

But there is no such incompatibility in the duties of the two 
offices as malies it legally impossible that one person could exé- 
cute them, and that without any violation of the requirements of 
the statute referred to. The circuit court of appeals conceived 
there was no practical inconsistency, or conflict of duty, when it 
appointed its clerk. There is no such requirement in the act creat- 
ing the circuit courts of appeals, and it cannot be doubted that 
the résidence of the clerk vi'itliin the circuit wculd be quite suffi- 
rent to satisfy any possible implication in that regard. We are 
referred to no statute which prevents the holding of the two offices 
by the same person, and, in the absence of such statute, we know 
of no rule of law which forbids it. In fact, it is well known that 
the holding of more than one office by the same person is a common 
thing, in almost ail branches of the public service. Besides ail this, 
it cannot be admitted that the question of the right to this office 
can thus be determined by the comptroller of the treasury. The 
clerk is the actual incumbent, and it would be strange, indeed, if 
his right could be determined, as upon a quo warrante, on the audit- 
ing of his account in the treasury department. The conséquences 
to the court and its suitors, if the clerk's status could be thus de- 
cided, would be very serions. 

But, secondly, it is further urged that because of the provisions 
of section 17C3, Eev. St., that "no person who holds an office, the 
salary or annual compensation attached to which amounts to the 
sum of $2,500, shall receive compensation for discharging the duties 
of any other office, unless expressly authorized by law," the peti- 
tioner's assumption of the office of clerk of the circuit court of ap- 
peals, and his réception of the salary of $3,000 attached thereto, 
prevented his lawful right to receive compensation as circuit clerk. 

The true construction of this section of the statutes has been 
repeatedly declared by the suprême court, and it has been held 
to apply only to the case of an offlcer who, having a salaried office, 
is charged with duties not originally within the scope of that office, 
but which may, in some lawful mode, be added to, or connected 
with, the regular duties of the place he holds, and not to the case 
of one who lawfullv holds two offices. Converse v. U. S., 21 How. 
4G3; U. S. V. Saunders, 120 U. S. 126, 7 Sup. Ct. Eep. 467; U. S. v. 
McOandless, 147 U. S. 692, 13 Sup. Ct. Eep. 465. 

The question as to what this statute means is therefore no 
longer an open one, and we are relieved from any discussion of it. 

We think there is no error in the records, and that the judg- 
ments in the three cases should be affirmed. 
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IRON SILVER MIN. CO. v. MIKB & STARR GOLD & SILVER MIN. CO. 

(Circuit Court o£ Appeals, Biglith Circuit June 26, 1893.) 

No. 255. 

New Trtal as op Riqht — Colorado Statutk — Time for Application. 

Under Code Proc. Oolo. c. 23, § 272, giving a défendant in ejectment a 
right to a new trial upon application tlierefor and payment of costs withln 
a limited time after judgment Is rendered, sucli application must be made 
witliin the statutory period after .ludgment at iiisi prius. The beginnins 
of the period is not deferred until ttie mandate of the appeUate court 
afflrming the ludgment is entered in the trial court 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

At Law. Action of ejectment in the district court of Lalce 
county, Colo., by the Iron Silver Mining Company against the Mike 
& Starr Gold & Silver Mining Company. The cause was removed 
to the United States circuit court for the district of Colorado, and 
judgment there given for plaintiff. This was aiHrmed by the su- 
prême court. 12 Sup. et. Kep. 543, 143 U. S. 394, 430. Plaintiff 
thereafter moved for a new trial as of right, under the Colorado 
statute, which motion the circuit court overruled. Plaintiff brings 
error. Affirmed. 

Statement by THAYEK, District Judge: 

The plaintiff in error brought an action of ejectment against the défendant 
in error in the district court for Lake county, Oolo., on the 20th of February, 
1885. Subsequently the action was removed to the United States circuit court 
for the district of Colorado, and was tried before a jury in tliat court, tho 
trial resulting in a verdict for the défendant .4. motion for a new trial fo'" 
errors alleged was filed and overruled In the circuit court and a judgment 
was rendered in favor of the défendant on November 21, 1885. To reverse such 
judgment the plaintliî below prosecuted a writ of error to the suprême court 
of the United States, but the record does not show when such writ of error 
was sued out It does discloee, however, that a mandate from the suprême 
court, afflrming the judgment of the circuit court, was flled in the circuit 
court on November 29, 1892. 12 Sup. Ct. Rep. 54rî. Section 272 of chapter 
23 of the Code of Procédure of Colorado, wUich chapter is entitled, "Ot! 
Actions for Possession and Damages," is as follows: 

"Whenever judgment shall be rendered against eitlier party under the pro- 
visions of this chapter, it shall be lawful for the party against whom such 
judgment is rendered, his heirs or assigns, at any time before the first day of 
the next succeeding term, to pay ail costs recovered thereby, and upon appli- 
cation of the party against whom the same was rendered, his heirs or assigns, 
the court shall vacate such judgment and grant a new trial in such case, and 
neither party shall hâve but one new trial in any case, as of right without 
showing cause. And after such judgment is vacatod, the cause shall stand 
for trial, the same as though it had never been tried. * * * " 

Acting under this provision of the Colorado Code, the plaintiff in error, on 
December 22, 1892, filed a motion in the circuit court to vacate the judgment 
theretofore rendered in the cause, and to grant a new trial. The motion 
averred (and the fact is eonceded) that the judgment of affirmance waa 
rendered by the suprême court of the United States on February 29, 1892, 
and that thereafter and prior to the first day of the next succeeding term 
of tlie circuit court for the district of Colorado the plaintliî paid ail the 
costs recovered in the action, as the statute reqnii-es. 

The circuit court overruled said motion, whereupon the plaintiff duly ex- 
cepted to such action, and sued out the présent writ of error. 
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Harvey Kiddell, (Frank W. Owers, James 0. Starkweather, and 
Edward L. Dixon, on the brief,) for plaintiff in error. 
Thomas M. Patterson, for défendant in error. 

Before BEEWEE, Circuit Justice, SAJïfBOEN, Circuit Judge, and 
THAYEE, District Judge. 

THAYEE, District Judge, after stating tlie case as above, de- 
livered the opinion of the court 

The controversy before us turns on the construction of the abore- 
quoted section of the Colorado Code of Procédure, and the ques- 
tion to be determined is this: When, within the meaning of the 
statute, is a judgment rendered, so that the time limited for the 
payment of costs, in order to secure a new trial, begins to run? 
It is not questioned that the provision requiring the payment 
of costs prior to the first day of the next succeeding term after 
the judgment is rendered is a condition précèdent to the right 
to hâve the judgment vacated. On the one hand, however, it is 
contended that on the facts disclosed by the présent record the 
judgment was not rendered until it was aflSrmed by the suprême 
court on February 29, 1892, and that the costs were paid in time 
if paid prior to the next succeeding term of the United States 
circuit court for the district of Colorado; on the other hand, 
the contention is that the time limited to pay the costs began to 
run from November 21, 1885, when the judgment was first entered 
in the circuit court. 

The courts of Colorado do not appear to bave construed the stat- 
ute to which the discussion relates, but it was stated in argu- 
ment (and the statement is not denied) that the uni versai practice 
in that state has hitherto been to treat the judgment as rendered 
on the day it was entered in the trial court, for the purpose of 
Computing the time when costs must be paid to entitle the losing 
party to a new trial. Indeed, it was broadly stated in argument 
that this is the first time that an attempt has been made in that 
state, to obtain a ruling, that, wliere a judgment lias been rendered 
at nisi prius, and a writ of error has been sued out, and the judg- 
ment aiïlrmed, the time limited for the payment of the costs only 
begins to run when the judgment of affîrmance is entered. 

In passing, we ma y remark that the practical construction of a 
statute snch as this, in the state where it was enacted, — that 
is to saj', the interprétation that has been generally placed upon 
it by the members of the bar in the trial of litigated cases, — is 
certainly entitled to great weight. 

The adjudged cases that hâve an immédiate bearing upon the 
point that we hâve to décide are the following: Bank v. White, 
2.S N. Y. 347; Eailway Co. v. McBroom, 103 Ind. 310, 2 N. E. Eep. 
760; Boyce v. Circuit Judge, 79 Mich. 154, 44 N. W. Eep. 343; 
Clark V. Green, 02 Mich. 355, 28 N. W. Eep. 894; and Smale v. 
Mitchell, 143 TJ. S. 99, 12 Sup. Ct. Eep. 353. The first of thèse 
cases is a direct adjudication, under a New York statute in ail 
respects similar to the Colorado statute, that when a judgment 
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is i-endered at nisi prius, and an appeal is taken, the time limited 
to pay costs to entitle the losing party to a new trial, begins to 
run from the time the judgment is rendered at nisi prius, and 
not from the time the judgment is alïirmed on appeal. The dé- 
cision in the Indiana case above cited also proceeds upon the as- 
sumption that the statute of that state which grants a new trial 
if the losing party, within one year after the rendition of judg- 
ment, gives security to pay ail costs and damages, requires such 
security to be given within the year succeeding the rendition of 
the judgment at nisi prius, and not within a year after the aiflrm- 
ance of such judgment on appeal. The décision in Smale v. Mit- 
chell, 143 U. S. 99, 12 Sup. Ct. Rep. 353, merely holds that, if a new 
and différent judgment is directed to be entered in the trial court 
by the mandate sent down from the appellate court, then the pcriod 
limited to pay costs under the Illinois statute begins to run from 
the time that such new and différent judgment is entered pursuant 
to the direction of the appellate tribunal. It may be conceded tliat 
the Michigan case above cited (Boyce v. Circuit Judge, 79 Mich. 
154, 44 N. W. Eep. 343) fuUy supports the contention in behalf 
of the plaintiff in error. 

In this condition of the authorities we are left at liberty to dé- 
termine which is the better construction of the statute in ques- 
tion, and, in our judgment, the weight of reason is in favor of the 
contention that the judgment referred to in the statute, from the 
rendition of which the time to pay costs begins to run, is the 
judgment which is rendered in the trial court, rather than the 
judgment which happens to be rendered on writ of error. This 
is certainly the better view when, as in the case at bar, the judg- 
ment of the trial court is not modifled in any respect by the ap- 
pellate tribunal, but is simply affirmed. An order of that nature 
is in reality a judgment rendered in a new suit, which is instituted 
in the appellate court by suing ont a writ of error; and we can 
discover nothing in the Colorado statute which seems to indicate 
that the time limited to pay costs is to be computed from the ren- 
dition of the judgment in such new and independent proceeding. It 
is fair to présume that the statute refers to that judgment to which 
the motion to vacate and for a new trial must be addressed, rather 
than to the judgment rendered in the new suit, that is brought 
to correct errors in the record. 

Furthermore, we think that counsel for the plaintiff in error take 
undue liberty with the statute in question when they supply 
words so as to make it read, "whenever judgment shall be (finally) 
rendered," etc., and when they assert that a judgment at nisi prius 
is not rendered, within the meaning of the statute, if the losing 
party has a right to prosecute a writ of error, until it has been thus 
reviewed, and until the proper appellate tribunal has declared that 
there ia no error in the record. If that riew is sound, it foUows 
logically that a judgment is not rendered, within the contemplation 
of the statute, until the time allowed to sue out a writ of error 
has expired, although long prior thereto the judgment may hâve 
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been enforced on exécution. A view that leads to such a singular, 
not to say absurd, resuit, ought net to prevail. 

And finally, we entertain the opinion that litigants ought not to 
be encouraged to try the experiment in the first instance of 6b- 
taining a new trial for cause in an appellate court, by conceding 
to them the privilège after such attempt, and, after years of liti- 
gation, to then demand a new trial as a matter of right. 

It foUows that the circuit court properly denied the motion 
to vacate the judgment of November 21, 1885, and its action in 
that behalf ia hereby afQrmed. 



IRON SILVBR MIN. CO. T. MIKE & STARR GOLD & SILVBR MIN. CO. 

(Circuit Cîourt of Appeals, EIghth ClrculL June 26, 1893.) 

No. 256. 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

Harvey Rlddell, (Frank W. Owers, James O. Starkweather, and Edward L. 
Dlxon, on the brief,) for plaintiff In error. 
Thomas M. Patterson, for défendant In error. 

Before BREWER, Circuit Justice, SANBORN, Circuit Judge,and THAYER, 
District Judge. 

THAYER, District Judge. Thls case was submitted In connection wlth case 
No. 255, which was a suit between the same parties. 56 Fed. Rep. 956. The 
record In the two cases discloses the same state of facts; and the questions 
discussed are the same. On the authority of our dedsloa In Na 255 the 
judgment in the présent case is hereby affirmed. 



PLANNAGAN et al. T. CALIFORNIA NAT. BANK et aL 

(Circuit Court, S. D. Callfomia. June 19, 189a) 

No. 534. 

Kationai, Banks— Cashibr—Pbomise to Pat Draft. 

Rev. St § 5136, empowers a national bank to "exercise, by Its board of 
dlrectors or duly-authorized officers or agents, subject to law, aU such In- 
ddental power.s as shall be necessary to carry on the business of bank- 
Ing, by dîscounting and negotiatlug promissory notes, drafts, • • ♦ 
and other évidences of debt; * • • by loaning money on personal se- 
curity," etc. Held, that *^he cashler of a national bank haa no power to 
blnd it to pay the draft of a thlrd person on one of Its customers, to be 
drawn at a future day, when it expects to hâve a deposit from him suf- 
ficient to cover it, and no action lies against the bank for Its refusai to 
pay such a draf L 

At Law. Action by P. Flannagan and J. W. Bennett, part- 
ners in business under the firm name of Flannagan & Bennett, 
against the California National Bank and others. Judgment for 
défendants. 

Bumett & Gibbon, for plaintifta. 
M. T. Allen, for défendants. 
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ROSS, District Judge. The plaintiffs, who are citizena of 
Oregon, and bankers doing business at the city of MarsMeld, in 
that State, bring this suit to recover tlie amount of a certain draft 
drawn by one Baines on the défendant Graham. By their com- 
plaint the plaintiffs seek to charge the défendant the Califomia 
^National Bank of San Diego, now in the hands of the défendant 
receiver, with the payment of the draft; and a demurrer filed by 
the receiver, on behalf of the bank, raises the question of the 
latter's liability. 

The complaint allèges that on the 15th of September, 1891, Gra- 
ham, through his agent, Baines, applied to the plaintiiîs, at their 
bank in Marslifield, for a loan of $6,000, "to be paid by draft upon 
said California National Bank of San Diego." This allégation in 
respect to the proposed drawee was probably a mistake of the 
pleader, for that allégation is immediately folio wed by this: 

"At the same time, plaintiffs recelved a telegram, sent by said Califomia 
National Bank to plnintift's, in wliich it stated that Baines' draft on Graham 
for $6,000 was [would be] good on the leth of the next month." 

To which telegram plaintiffs replied by a telegram as follows: 

^'Marshfield, Ooos Ce, Or., Sept IG, 1891. 
"To Oalifornia National Banls, San Diego, Califomia: WiU you pay Baines' 
draft on Grabam for $6,000.00 on October 15, next? 

"Flannagan & Bennett" 

In reply to this telegram, plaintiffs received, on September 18, 
1891, the foUowing, by telegraph, from the défendant bank: 

"San Diego, Cal.. Sept. 18, 1891, 
"To Flannagan & Bennett, Marshfleld, Or.: See our telegram of 15th. 
Shonld Graham money arrive earlîer, we -will pay when it cornes, possibly 
tenth. Califomia National Banij." 

To which plaintiffs, on the 19th of September, replied by 
telegraph as follows: 

"Marshfleld, Coos Co., Or., Sept 19, 1891. 
"To Califomia National Banlr, San Diego, Cal. : Are we to understand that 
you will pay Baines' draft on Graham for $6,000.00 not later than ICth of 
noxt month? Flannagan & Bennett" 

Eeceivîng in reply the foUowing: 

"San Diego, Cal., Sept. 21, 1891. 
"To Flannagan & Bennett: Yes. G. N. O'Brien, Cashier." 

O'Brien was at the time the cashier of the California National 
Bank. Upon the receipt of the last-mentioned telegram the 
plaintiffs paid to Baines, for the use of Graham, |G,000, and re- 
ceived from Baines a draft, signed by him, in words and figures 
as follows: 

"$6,000.00. Marshfleld, Sept. 23rd, 1891. 

"On Ootober 16th, 1891, pay to the order of Flannagan & Bennett six thou- 
sand dollars, value receîved, and charge the same to account of 

"W. H. Balnea. 

"To R. A. Graham, Califomia National Banlc, San Diego." 
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On the 16th of October, 1891, the draft was duly presented to 
tiie défendant bank, and payment demanded, which. waa refused, 
and subsequently payment was demanded of défendant Grabam, 
■yvho likewise failed to pay the same. 

It is apparent from the averments of the complaint that at no 
time did the défendant bank, or its cashier, promise to pay any 
draft drawn on the défendant bank. Had such promise been made, 
and plaintiffs had parted with their money on the strength of it, 
the case would be like that of Garrettson y. Bank, 47 Fed. Rep. 
867, and a like ruling would be made hère, for I hâve no doubt of 
the correctness of that décision. But the présent case is altogether 
unlike that. The promise hère counted on was the promise of the 
cashier of the défendant bank to pay Baines' draft on Graham, 
who, it would seem from the telegrams, was a customer of the de- 
fendant bank, and an anticipated depositor; and the question for 
décision is, whether such a promise of the cashier of a national 
bank is binding upon the banlt. A national bank is empowered, 
by the seventh subdivision of section 5136 of the Eevised Statutes, 
"to exercise, by its board of directors or duly-authorized officers 
or agents, subject to law, ail such incidental powers as shall be 
necessary to carry on the business of banking; by discounting and 
negotiating promissory notes, drafts, bills of exchange, and other 
évidences of debt; by receiving deposits; by buying and selling 
exchange, coin, and bullion; by loaning money on personal security; 
and by obtaining, issuing, and circulating notes according to the 
provisions of " the title providing for the organization of such banks. 
Everyone dealing with such a bank does so with notice of, and 
subject to, the powers conferred, and limitations imposed, by the 
law of its création. The provision of the statute quoted, under 
which the défendant bank was organized, did not authorize its 
board of directors, or any of its oiïïcers or agents, to bind it to pay 
a draft of one of its customers or depositors. The télégraphie cor- 
respondence in the case at bar shows that the défendant bank was 
anticipating that it would hâve funds of Graham not later than 
the 16th of October, 1891, out of which it proposed to pay the draft 
to be drawn by Baines on Graham; and the deflnite promise made 
by the cashier of the bank, by his telegram of September 21, 1891, 
in answer to that of the plaintiffs, asking, "Are we to understand 
that you will pay Baines' draft on Graliam, for |6,000, not later 
than 16th of next [October] month?" was, in effect, a promise to 
answer for tlie obligation of Graham. Such a promise was beyond 
the power of the cashier to make, and the défendant bank was un- 
aiïected by it. It was organized to carry on the business of bank- 
iug "by discounting and negotiating promissory notes, drafts, bills 
of exchange, and other évidences of debt; by receiving deposits; 
by buying and selling exchange, coin, and bullion; by loaning 
money on personal security; and by obtaining, issuing, and cir- 
culating notes, according to the provisions of" the statute under 
which it was organized. None of thèse things embrace, directly 
or incidentally, a promise to pay, without considération moving to it, 
v.56F.no.ll — 61 
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a draf t drawn by a tMrd party on one of its customers or depositora. 
In Bank v. Dunn, 6 Pet. 51, the court would not permit the prési- 
dent and cashier of the bank to bind it by tbeir agreement with 
tke indorser of a promissory note that he should not be liable on 
his indorsement It said it is not the duty of the cashier and prési- 
dent to make such contracta, nor hâve they power to bind the bank, 
except in the discharge of their ordinary duties. 

In the case of U. S. v. City Bank of Columbus, 21 How. 356, the 
cashier of the défendant bank wrote to the secretary of the treas- 
ury, saying that the bearer of the letter, one Miner, who was one 
of the directors of the bank, was authorized to contract for the 
transfer of money from New York to New Orléans. Upon that 
représentation the secretary turned over to Miner $100,000 of the 
government money for transfer from New York to New Orléans, 
and. Miner having failed to deliver or account for it, the govern- 
ment sought to recover the amount from the bank. But, it ap- 
pearing that the action of the cashier was without the authority 
or knowledge of the président or board of directors, the suprême 
court held that it was outside of his duties and powers, and that 
the bank was not liable. In West St. Louis Sav. Bank v. Shawnee 
County Bank, 95 U. S. 557, where it was attempted, but unsuccess- 
fuUy, to bind a bank as an accommodation indorser on the individual 
note of its cashier, the court said: 

"Ordinarily, the cashier, being the ostensible executive oflicer of a bank, 
is presumed to hâve, in the absence of positive restrictions, ail the powers 
necessaiy for such an offlcer in the transaction of the legitlmate business 
of banking. Thus, he is generally understood to hâve authority to indorso 
the commercial paper of his bank, and bind the banlt by the Indorsement. So, 
too, in the absence of restrictions, If he has procured bona fide rediscount of 
the paper of the bank, his acts will be binding, because of his implied power 
to transact such business; but certainly he is not presumed to hâve power, 
by reason of his officiai position, to bind his bank as an accommodation In- 
dorser of his owu promissory note. Such a transaction would not be withln 
the seope of his gênerai powers; and one who accepts an indorsement of 
tliat character, if a contest arlses, must prove actual authority before he can 
recover. There are no presumptlons in favor of such a délégation of power. 
The very form of the paper Itself carrled notice to a purchaser of a pos- 
sible want of power to make the indorsement, and is sufficlent to put him 
on his guard. If he fails to aval! hlmself of the notice, and obtain the In- 
formation which is thus suggested to him, It Is his own fatUt, and, as against 
an innocent party, he must bear the loss." 

The principle controUing the décisions cited la equally applicable 
to the case at bar. Demurrer sustained. 



MUERAY V. PATJLY et al. 

(Circuit Court, S. D. CaUfomia. June 19, 1893.) 

No. 489. 

Bâbes and Banking — Cebtificates of Dbposit— Fbaud of Officers. 

Certain persons, who were direotors both of a savings bank and of * 
national bank, procured money from the former on two notes made by a 
third person to them, and ^ven for the payment of stock of the national 
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bank, Issued In the name of such third person for thelr beneflt. They 
represented that the savings bank vvould hâve to carry the notes but 
a short tîme, and that the national bank wauld take care of them. Thèse 
persons were behind in thelr accoimts with the national bank, and the 
savings bank allowed them to overdravc thelr accounts with It to a large 
amount, which was used in settling tlieir aocounts with the national bank. 
Thereafter the savings bank deHvered the notes and the check to the 
national bank, which issued to it a certiflcate of deposit for an amount 
coveiing the whole amount represented by them. Helê, that this certi- 
flcate of deposit was without considération and void, and any loss ac- 
cniing to tho savings bank by virtue of the transactions was due to the 
fraud or incompetency of its own offlcers. 

At Law. Action by Eli H. Murray, receiver of the California 
Savings Bank, against the California National Banlc of San Diego 
and Frederick N. Pauly, its receiver. Judgment for défendants. 

Luce & McDonald, for plaintiff. 
M, T. Allen, for défendants. 

EOSS, District Judge. This is a suit by the receiver of the 
insolvent California Savings Bank of San Diego against the 
receiver of the insolvent California National Bank of San Diego, 
based upon a certain certiflcate of deposit of the last-named bank 
issued to the California Savings Bank for $40,000, in May, 1891, 
as of date April 15, 1891, and while the two institutions were 
in running condition. Both banks occupied the same room, though 
there were partitions between them. A man named Collins was 
président of the national bank, and vice président and gênerai 
manager of the savings bank, and a man named Dare was vice 
président of the national bank, and one of the direetors of the 
savings bank; and the two were also carrying on some business 
under the flrm name of Dare & Oollins. F. T. Hill was cashier 
of the savings bank. The évidence in the case shows that in 
January, 1891, there was an increase of the capital stock of the 
national bank, and that, on or about the 20th of that month, Dare 
& Collins requested one T. R. Gay, who was also a director of the 
national bank, to take 100 shares of the stock in his name for 
them, giving as a reason for the request that they were carrying 
too much of the stock of the banli, and to exécute to them, payable 
at the savings bank, his note for $12,500, upon which Dare & 
Collins would get the money from the savings bank, and pay for 
the national bank stock. Gay first objected, but then consented 
to do so as an accommodation to Dare & Collins, and upon their 
représentation that he would not be called upon to pay anything 
by reason of the transaction. 

On or about the same day, Dare & Collins approached one 
Daniel Stone, and requested Mm to subscribe for and take 100 
shares of the stock of the bank. He replied that he did not hâve 
any money with which to buy stock, but they said it did not make 
any différence about the money; that he could give them his note, 
and they could get the money from the savings bank. After some 
objection and hésitation on Stone's part, he flnally consented to 
give his note and take the stock; Dare & Collins, however, agrée- 
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ing, in writing, to purchase tlie stock from hîm, on 60 days' notice, 
at the same priée, "and allow sald Daniel Stone ten per cent, in 
dividends, or otherwise, on Ms money so invested." In accordance 
with thèse arrangements, Gay executed to Dare & OoUins his 
promissory note for |12,500, payable at the savings bank. Cîollins 
annexed thereto a certiflcate for 100 shares of the stock of the 
national bank, wMch be caused to be issued; and Stone executed 
to Dare & CoUins his promissory note for a like amount, also pay- 
able at the savings bank. Both notes were delivered to CoUins, 
who took them to Hill, the cashier of the savings bank, and asked 
him to cash them, saying at the same time that he only wanted 
the savings bank to carry the notes a short time, as the national 
bank would take care of them. The cashier of -the savings bank 
toolc the notes, — that of Gay having annexed to it the certiflcate 
for 100 shares of the national bank stock, issued in his name; and 
for them he gave CoUins a check on the national bank, payable 
to itself, for the aggregate amount of them, — 125,000, — ^which was 
paid. The notes were entered in the books of the siavings bank 
in the account headed "Loans and Discounts." Within a few days 
thereafter, CoUins applied to the cashier of the savings bank for the 
Gay and Stone notes, saying that he was going north, and would 
negotiate them; and Hill tumed them over to him, taking CoUins' 
receipt for them. Whether OoUins negotiated the notes, the record 
does not show, "but it does not appear that either of the banks 
ever realized any money on them. 

March 27, 1891, Dare & CoUins, who had an account with the 
savings bank, but a small amount to their crédit, drew a check on 
that bank, payable to the order of "S. D. C. Oo. SopBk," for $15,- 
000. That check, referred to in the testimony of Hill as a "mémo- 
randum check," and which was largely an overdraft, was taken 
to the cashier of the savings bank by the cashier of the national 
bank, without any indorsement on it, with the statement that Col- 
lins would like the savings bank to pay it, and carry the overdraft 
for a few days; and accordingly the cashier of the savings bank 
paid this $15,000 check by a check on the national bank in favor 
of that bank. The amounts thus paid by the savings bank for 
the Gay and Stone notes and on the $15,00b check aggregated |40,- 
000, and in May foUowing the cashier of the savings bank took tlie 
so-called mémorandum check for $15,000, and the receipts for the 
Gay and Stone notes that had been delivered by Hill to CoUins 
for negotiation, to the national bank; and upon the delivery of 
thèse papers to that bank the certiflcate of deposit for $40,000, upon 
which the présent suit is based, was, by CoUins' direction, issued 
to the savings bank by the cashier of the national bank. 

The certiflcate of deposit so issued was issued without considéra- 
tion, and is void. It is enough for the stoclcholders and creditors 
of the insolvent national bank to suffer for the rascality of Col- 
lins committed in connection with that bank. They are not legally 
or justly responsible for the acts of the savings bank, committed 
through the fraud or incompetency of its own offlcers. The case 
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shows that, at the time of the overdraft by Dare & CoUins on tlie 
savings bank, Oollins was behind in Ms account with. the national 
bank, and that the money paid by the savings bank in honoring it 
went to make good that account. But the stockholders and cred- 
itors of the national bank oannot be held liable for the misplaced 
confidence of the savings bank in the reliability and responsibUity 
of Dare & Collins. That bank saw proper to allow that flnn to 
overdraw its account, and must suffer the conséquences. The cir- 
cumstance that one of the members of that flrm was vice prési- 
dent of the savings bank and président of the national bank, and 
that the other member of it was one of the directors of the latter 
bank, is unimportant. The fact remains that the savings bank 
honored and paid their check on it, and must look to them for re- 
imbursement of that sum. 

Nor can the |25,000 paid by the savings bank for the Gay and 
Stone notes be legally or justly treated as a deposit by that bank 
of its money in the national bank. That money was paid on the 
strength of those notes, (Gay's ha\ing attached to it a certiûcatc 
in his name for 100 shares of the stock of the national bank,) sup- 
plemented, it is true, by Collins' assurance that he only wanted 
the savings bank to carry the notes for a short time, and that the 
national bank would take care of them. But that promise of 
Oollins did not couvert the purchase of the notes by the savings 
bank into a deposit by that banlc of its money in the national bank, 
for whxch a certiflcate of deposit of the latter could be legally is- 
Bued. 

There must be judgment for the défendants, and it is so ordered. 



YARDLEY v. WIDGUS. 

(Circuit Court, E. D. Pennsylvania. July 6, 1893.) 

No. 18S. 

Banks and Banking — National Banks — Stockholdbr's Ltabilitt — Stock 

ilELD IN NAMB OP TkuSTKE. 

A person wlio is entcred on the books of a national banlî as the owner 
of stock, but who Is admitted to lioltl the stocli in trust for tlie true owner. 
is not liablo as a stockliolder for the debts of the bank, when the true 
owner has been adjudged so liable, alUiougli notliing is realized upon tlie 
exécution of such judgment. 

At Law. Action by Robert M. Yardley, receiver of the Key- 
stone National Bank, against George S. Wilgus, to enforce defend- 
ant's liability as a stockholder. Verdict was given for plaintiff, 
subject to the opinion of the court on a question reserved. Judg- 
ment for défendant. 

Read & Pettit, for plaintiff. 

Jos. H. Taulane and R. P. White, for défendant. 

DALLAS, Circuit Judge. This action was brought to enforce 
the alleged individual liability of the défendant upon four shares 
of the stock of the Keystone National Bank standing in his name. 
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Upon tlie trial thé foUowing statement of the facts, to be accepted 
in lieu of évidence, was agreed upon and flled: 

(1) That the books of tlie Keystone National Bank show défend- 
ant to be the owner of four shares of its capital stock. 

(2) That assessment of $50 per share has been duly made upon 
said stock, payable on August 16, 1891, and défendant notifled 
thereof, and payment demanded. 

(3) That C. N. Shellenberger acknowledged himself to be the 
owner of said four shares, and the assessment due thereon was in- 
cluded in a judgment against him for $1,550.23 in this court. 

(4) That said C. N. Shellenberger was and is in fact the true 
owner of said shares, and said George S. Wilgus was and is the 
holder thereof only in trust for said C. N. Shellenberger. 

(5) That exécution has been issued against said C. N. Shellen- 
berger upon said judgment above mentioned, and duly returned, 
and nothing has been realized therefrom. 

I directed the jury, upon this agreed state of facts, to flnd for 
the plaintiff for the amount claimed, subject to the point whioh 
was reserved, — whether the plaintiff was entitled to recover against 
the défendant Wilgus, in whose name the four shares in question 
stood upon the books of the bank, notwithstanding the facts ad- 
mitted, viz. that C. N. Shellenberger was and is the true owner of 
said shares, and said George S. Wilgus was and is the holder 
thereof only in trust for said C. N. Shellenberger; and also that 
the assessment for which this action was brought against Wilgus 
had already been included in a judgment by the same plaintiff 
against C. N. Shellenberger, upon which judgment exécution had 
been issued, and returned without anything being realized. A 
verdict was accordingly rendered for the plaintiiï for $219.76, and 
the reserved point has now been argued upon defendant's motion 
for judgment in his favor notwithstanding the verdict. 

Either Wilgus or Shellenberger could be held for this assess- 
ment, but not both of them. They cannot both be owners of the 
same stock. The statute (Eev. St. § 5151) attaches the liability 
only to "shareholders." Upon proof that Wilgus voluntarily ap- 
peared upon the books of the bank as a shareholder, he would be 
precluded (if that were tlie whole case) from asserting that he was 
not in fact a shareholder. On the other hand, in a suit against 
Shellenberger, upon proof that he was the actual cwner, ît would 
not avail him to show that the stock stood in the nami; of another. 
r>ut hère it is admitted that Wilgus is not a shareholder, and also 
that it has been judicially determined, at the suit of the plaintiff 
in this action, that Shellenberger is the real owner. Both by tins 
admission and adjudication we hâve, therefore, the fact conclu- 
sively established that Wilgus is not a shareholder with respect to 
the shares in question; and it follows that he is not, under the 
statute, liable for the assessment now sought to be enforced against 
him. 

Judgment wiU be entered for the défendant notwithstanding the 
verdict 
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FIUST NAT. BANK OF EA'ANSVILLE v. FOURTH NAT. BANK OF 

LOUISVILLE. 

(Circuit Court of Appeals, Sixtli Circuit June 8, 1893.) 

No. 21. 

1. Banks and Banking — CoLLECTroNS— Mailing Papeu Direct to Debtor. 

A bîiiik receiving a certiflcate of deposlt for collection, and mailing It 
to the bank whicli flrst issued it, wlth a request for a remittance, is guilt.v 
of négligence. 

2. Same — Phincipal and Agent— Neglect op Ofpicer— Mail. Clbrk. 

A baak is cbargoi witli notice of letters duly mailed to it and re- 
ceived by the gênerai boolikeeper, whose duty it is to open and distribute 
mail matter, althougb he eonceals sucb letters to bide certain ir- 
regularities in Jiis ofBce, and thereby prevents their coming into the liand.s 
of the other bank officers. 
8. Same— Collections— Négligence — Proximatb Cause dp Loss. 

The E. bauk, on jMay 8, 1888, mailed to the Ij. bank for collection :: 
certiflcate of deposlt issued by P. & Co. On May 9th the L. bank re- 
ceived the certiflcate, and negligently mailed It dlrectly to P. & Co., with 
a roijuest to remit On .lune Ist the L. bank credited the E. bank wlth th<5 
item in the accoimt current for May, and wrote that nothiug had beeu 
heard from P. & Co. after repeated Inquirles, and requested that the 
matter be invcstigated, and a duplieate or a remittance obtained from P. 
& Co. On June 22d, having received no answer to this letter, the h. 
bank wrote the E. bank that repeated letters about the item had remained 
unanswered, that the L. bank had written the E. bank for a duplieate, 
and that the L. bank now chargea the B. bank wlth the Item, which was 
accordingly done in the account current for June. No further corre- 
spondence was had on the subject, and Qiereafter tlie item was omltted 
from the monthly aecounts current. P. & Co. continued In good crédit 
imtil after January 1, 1889, when they failed. Hel<J, that the L. bank was 
not responsible to the E. bank for more than nominal damages. 

In Error to the Circuit Court of the United States for the District 
of Kentucky, 

At Law. Action by the First National Bank of Eransville, Ind., 
against the Fourth National Bank of Louisville, Ky., for négligence 
in failing to make a certain collection for plaintiff. Verdict and 
judgment for nominal damages were given for plaintiff, who now 
brings error. Affirmed. 

Statement by SAGE, District Judge: 

On the 8th of May, 18S8, the plaintiff in error sent by mail to the dé- 
fendant in error, for collection, a certiflcate of deposit, of which the foUow- 
Ing is a copy: 

"Banking House of M. M. Pool & Co., Shawneetown, 111., February 8, 1888. 

"Dr. Wm. N. Warford lias deposited in thls bank twenty-six hundred and 
sixty-six and 66-100 dollars for three months, p.ayable to the order of hlm- 
pelf on retum of tiils certiflcate, properly Indorsed. Interest at flve yer 
cent per annum from date until maturity. 

"No. 1158. M. M. Pool & Co." 

The certiflcate was received by the ix)ulsville bank on May 9, 1888, credited 
by it to the Evansville bank as $2,700, and so entered on the account current 
mailed to that bank June 1, 1888. 

M. M. Pool & Co., who Issued the certiflcate, were then bankers in good 
crédit at Shawneetown, 111., near to plaintiff and remote from défendant 
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They continued in good crédit and active business until somo tlme aftei- 
Jannary 1, 1889. wlien they failed. 

Warford, wlio assigned and indorsed the eertiiieate to the plaintiff, was a 
ruan of wealth. By tlie law of Illinois he was liable as indorser only upon 
condition that the holder of the certificate should bring suit against Pool & 
Co. at the then next terni of the circuit court of Gallatin county, 111., (in 
whieh county Shawneetown is located,) belng the term of September, 1888, 
and prosecute tliem to msolvency. 

It does not appear from the record that the certificate was indorsed to tlie 
défendant, but it is averred in the complaint, and not denied in the answer, 
tluit Wnrford, before the maturity of the certilicatc, indorsed it to the plain- 
tiff; and in a letter written by the counsel for the Louisville banlc to the 
Evans ville bank on the 14th of August, 1889, and put in évidence by the 
plaintiff, the certificate is referred to as indorsed by Warfort to the plain- 
tiff. The record does not show that any instruction or autliority was given 
défendant to bring suit upon the certificate. 

The défendant, on the day on which it received the certificate, sent It by 
mail to Pool & Co., requesting them to remit. On the Ist of Jime, 1888, 
having heard nothlng from Pool & Oo., although it made repeated inquiriea 
after the certificate, défendant wrote to plaintiff as foUows: 

"Dear Sir: On May 9th we received from you a certificate of deposit for 
$2,700, issued by M. M. Pool & Co., bankers, Shawneetown, Illinois. We sent 
the item for collection and returns, but so far hâve heard nothing from them, 
notwithstanding we hâve sent several inquiries after It Will you kindly 
see the indorser, and hâve him investigate it, and either obtain us a duplicate 
of it or hâve them remit to us for it?" 

' Not receiving any answer to that letter, tlie défendant, on .Iiine 22, 1888, 
mailed another letter to plaintiff, of wliich the following is a copy: 

"We charge your accoimt $2,700 for item on Shawneetown, Illinois, in yours 
of May 8th. We liave written repeatedly for the item, but can get no re- 
turns. We also wrote you for a duplicate several weeks ago, but hâve nu 
received one as yet. We hope you can settle this matter without further 
trouble." 

On Monday, July 2, 1888, plaintiff having made no objection to the coursée 
suggested in the letter of .Tune 22d, the défendant mailed to plaintiff its ac- 
oouut curront for June, in which the Shawneetown item of $2,700 was charged 
back as stated In the letter of .Tune 22d. 

Montlily accounts curront were diily sent for overy month thereafter up to 
and including the account mailed April 1, 1889, for March, 1889. Each of 
thèse accounts omitted the Shawneetown item. No objection to the omis- 
-sion, nor to what had been done by défendant, was made until April 24, 1889, 
but in tlio meantime Warford had been released,— in September, 1888,— and 
Pool & Co. had failed in .Tanuarj', 1889. With référence to tfie rcccipt of th(; 
lettcrs of Jime 1 and .lune 22, 18SS, îind of the account eurrent of ,Tuly 1, 18S8. 
it .aiippurs from the évidence that the mail was brought to plnintifî's bank by 
a lettvi' carrier, and there came into the hands of Mr. Schor, gênerai book- 
kecper of the bank, whose duty It was to opon and dlstribute mail matter 
received. Ile had been guilty of certain irregularities, not, it is said, "in- 
volving any moral turpitude;" that is to say, he took no money belonging 
to the bank, but, faJling behind In liis work, concealed letters and com- 
munications, including the above, and tliey did not come to the actual knowl- 
odge of the offlcers of the banlc until after April, 1889, when the letter of 
.Tune 1, and the account eurrent mailed July 2, 1888, were found .Mmom,' 
Schor's papers, he having suicided upon the discovery of his irregularities. 
Tlie letter of June 22d was not found. The trial judge properly chai-ged the 
jury that if the letters and accounts were received by Schor they were, in 
iaw, received by the bank; and the jury found that they were so received. 
The plaintlff's .action is based solely upon the alle'ged neglect and failure of 
the défendant to discharge its duties touching the collection of said certifi- 
cate of deposit. The verdict and judgment of the court below were foi- 
nominal damages for the plaintiff, and the case is before this court upon the 
plaintlfC's exceptions. 
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Humphrey & Davie and Garvin & Cunningham, for plaintilï in 
error. 

Walter Evans, (Barnett, Miller & Barnett, of counsel,) for défend- 
ant in error. 

Before JACKSON and TAPT, Circuit Judges, and SAGE, District 
Judge. 

SAGE, District Judge, (after stating the facts as above.) Tke 
assignments of error set forth in the record are embodied in the 
propositions relied upon by counsel for appellees in their brief. 

Their flrst proposition is that the transmission by the défendant in 
error of the certificate of deposit to M. M. Pool & Co., the makers, 
for collection, was négligence, which made the défendant in error 
responsible for any loss resulting. They cite Bank v. Burns, 12 
Colo. 539, 21 Pac. Eep. 714; Drovers' Nat. Bank t. Anglo- American 
Packing & Prov. Co., 117 Bl. 100, 7 N. E. Rep. 601; Banli v. Goodman, 
109 Pa. St. 424, 2 Atl. Eep. 687. The court below took this view of 
the law, and approved the cases above cited in overruling a gênerai 
demurrer to the answer. See, also, Farwell v. Curtis, 7 Biss. 162; 
Indig V. Bank, 80 N. Y. 100; and Briggs v. Bank, 89 N. Y. 182. 
The jury were charged that the défendant violated its duty as an 
agent by sending the certificate to the malcers of it for collection, 
and that it was liable for the damage resulting from that violation 
of duty. So far, therefore, the plaintilï in error has no ground for 
complaint. The court went on to state to the jury that the real 
question in the case was whether the damage claimed was the re- 
sult of the négligence complained of. Calling attention to the 
letters of June 1 and June 22, 1888, and to the charging back of 
the amount of the certificate in the July accoimt, the court referred 
to the fact that there was no conflict of évidence, and instructed 
the jury that those letters and the charging back amounted to a 
renunciation of the defendant's agency, so far as the défendant could 
renounce it. But the court addëd that the défendant could not, 
by its renunciation, put an end to the agency, as the facts then 
were, and relieve itself from liability, without the consent, express or 
implied, of the plaintiff, and that such consent would be implied 
from the silence of the plaintilï after b(Mng informed of the renuncia- 
tion. The court added that, if the plaintiff made no objection to 
the renunciation, the défendant was not liable for damage thereaf ter, 
resulting from events subséquent, and not from the sending of the 
certificate to Pool & Co. for collection. Counsel for plaintiff in 
error undertake to escape this conclusion by citing Bank v. Morgan, 
117 U. S. 96, 6 Sup. et. Rep. 657, in support of their contention that 
the receipt of the letters and statements of account by Schor was not 
a receipt by the plaintiff, nor was his knowledge of their contents 
to be imputed to the plaintiff. The citation is not a fortunate one 
for them. In that case the clerk of Cooper, a depositor with the 
bank, had raised various checks, the signatures to which were 
genuine. Those checks were paid, and charged to Cooper's account, 
Cooper sent in his pass book from time to time between the Ist of 
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October, 1880, and the 20th of January, 1881, and it waa written np 
and retumed to him with the paid checks, including tkose that had 
been raised. The balances were struck as determined by the genu- 
ine and the raised checks. It appeared from the évidence that 
Cooper was in the habit of examining his check book from time to 
time, but in a casual way, and he did not discover the forgories 
until March 1 or 2, 1881. The suprême court held that he waa 
bound personally, or by an authorized agent, and with due dili- 
gence, to examine the pass book and vouchers, and to report to the 
bank without unreasonable delay any errors that might hâve been 
discovered in them, and that, if he faUed to do so, and the bank was 
thereby misled to its préjudice, he could not afterwards dispute the 
correctness of the balance shown by the pass book. Justice Harlan, 
in announcing the opinion of the court, said that the sending of the 
pass book to be written up and retumed with the vouchers was, 
in effect, a demand to know what the bank claimed to be the state 
of his account, and the retum of the book with the vouchers was the 
answer to that demand, and that it imported a request by the bank 
that he would, in proper time, examine the account so rendered, 
and either sanction or repudiate it He also said that Cooper'a 
failure to make the examination or to hâve it made within a reason- 
able time was inconsistent with the object for which he obtained 
and used a pass book. Citing Perkins v. Hart, 11 Wheat. 237, 256, 
and Wiggins v. Burkham, 10 Wall. 129, 132, he added that, where 
a party to a stated account neglects to examine it or to hâve it exam- 
ined within a reasonable time after receiving it, by reason of which 
négligence the other party, relying upon the account as having 
been acquiesced in or approved, has f ailed to take steps for his pro- 
tection which he could and would hâve taken had such notice been 
given, he is estopped from questioning its conclusiveness. To apply 
that case to this: The défendant, in its letter of June Ist, notifled 
the défendant that it had sent the certificate to Pool & Co., the 
makers, for collection, and that it had no returns, and could get no 
answer to its inquiries. It then asked the plaintifî to see the in- 
dorser, and hâve him investigate, and either obtain a duplicate of the 
certificate, or hâve Pool & Co. remit. There was no answer to this 
letter. The défendant waited until June 22d. Still no answer. 
The défendant mailed to plaintiff its letter of that date, notifying 
that it charged back to plaintiff's account the $2,700 crédit for the 
certificate; that défendant had written repeatedly for the item, 
but could get no returns, and had written plaintiff several weeks 
before for duplicate, but had not received it; closing with the ex- 
pression of the hope that plaintiff could settle the matter without 
further trouble. No answer to that letter. Then, on July 2d, the 
account current for June, showing on its face the charging Ijack 
of the $2,700 item, was mailed by défendant to plaintiff, and there- 
after, regularly, monthly accounts for nine months, each with 
that item omitted. Ail this time no word from plaintiff. Pinally, 
on April 24, 1889, came the plaintiff's objection to the account. 
Meantime the maker of the certificate had become insolvent, and the 
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îndorser had been released by opération of law. Hère was no mere- 
ly implied or imported request that the plaintiff should examine the 
account sent. Attention was directed speciflcally to the item char- 
ging back tiie crédit for the certificate. Had the plaintiff complied 
with defendant's request contained in the letter of June 1, 1888, by 
fumishing a copy of the certificate, the collection could hâve been 
made, if not from the malier, at least from the indorser. Had the 
plaintiff then declined the request, and notifled the défendant that it 
would be held to the performance of its agency, and to the f uU meas- 
ure of responsibility for any loss resulting from its default, it could 
hâve enforced the collection without regaining possession of the cer- 
tificate, which was only a pièce of évidence, and protected itself 
against loss. As it was, when plaintifPs objection was made the con- 
ditions were so changed that collection could not be made, and the 
loss must fall upon the plaintiff or the défendant. The conclusion is 
irrésistible that the plaintiff, by its silence, acquiesced in the defend- 
ant's renunciation of its agency, and caused the défendant to fail to 
take such steps as it might otherwise hâve tr.ken for its protection. 
The facts of this case are quite as strong to support an estoppel as 
those shown in Bank v. Morgan. However, counsel for plaintiff 
did not cite that case for the application above made, but to call 
attention to the fact that the suprême court decided — ^First, that 
if the bank had been guilty of négligence it would hâve been liable 
notwithstanding the depositor's failure to examine the pass book 
and vouchers; and, second, that as the depositor's clerk had no 
power to bind him by raising the checks, he had no jjower to charge 
him with the imputed knowledge of the fact that they had been 
raised. The court did hold that if the oflicers of the bank could, 
by proper care and skill, hâve detected the forgeries before paying 
the raised checks, the bank would be the loser, even if the depositor 
made no examination of his account. Certainly, because in that 
state of fact the négligence of the bank's ofQcers would hâve been 
the proximate cause of the loss. But how does that lay the founda- 
tion for maintaining that the court below en-ed in this case? The 
jury were instructed that the plaintiff had the right to décline the 
defendant's renunciation of its agency, and to hold the défendant 
responsible, but that, if they found that the bank received the letter, 
and remained silent, acquiescence in the renunciation was to be 
inferred, and the défendant would not be responsible for any dam- 
age resulting from subséquent events, and not directly caused by the 
original négligence of sending the certificate to the makers for col- 
lection. Thus we see that the court expressly charged the jury 
that the défendant was not in any event to be released from re- 
sponsibility for any loss resulting from its négligence, but only from 
the conséquences of its failure to act after the plaintiff's acceptance 
— if found from the évidence — of the renunciation of the agency. 
Thèse instructions are in perfect harmony with the décision in Bank 
V. Morgan. As to the second point for which counsel cited that 
case, it lias no application hère. There the raising of the checks was 
not only entirely out of the Une of the clerk's authority, but it was a 
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fraud and a crime against hîs employer, and therefore his knowledge 
was not imputed to his employer. Hère it was the business of 
Schor, the plaintiff's bookkeeper, to receive and open and distribute 
letters addressed to the banlc and coming by mail. Hence the 
court below rightly charged the jury that if they found that the 
letters mailed by the défendant were delivered to him, they should 
find that they were delivered to the bank. Now, it is claimed that 
because he secreted those letters, and kept them from the actuiil 
knowledge of the bank, the bank is not chargeable with notice of 
their receipt or of their contents, because he had no right to secrète 
tkem, and to keep them. As well might it be claimed that the bank 
could repudiate a pajTnent made to its collecting agent by its debt- 
or, because he had embezzled it, instead of piiying it over. Schor's 
authority was to receive the letters for the bank, and the coUector's 
agency, in the case put, was to receive money for the bank. De- 
livery in the one case was delivery to the bank, and payment in the 
other case was payment to the bank, and what Schor or the collector 
afterwards did concerned only themselves and the bank, so far as 
the rights and interests of the parties were involved. 

It is assigned as error that the court below instructed the jury 
that it was not the duty of the défendant to sue tbe indorser of 
the certiflcate. U]>on this point the jury were further instructed 
that, while the défendant had no such authority, it was under the 
duty, or would hâve been, if the renunciation of its agency had not 
been accepted by the acquiescence of the plaintifl, to push the mat- 
ter, and, if it could not make the collection without suit, to promptly 
inform the plaintiff, so that it might sue for itself, if it thought 
proper to do so. It was held in Crow v. Banlî, 12 La. Ann. 692, that 
it is not within the scope of the collecting bank's agency to bring suit 
upon paper left with it for collection. This view is supported by 
the text of Morse on Banking, (section 246,) where it is said, upon 
tlie authority of Wetherill v. Bank, 1 Miles, 399, that the collecting 
bank "might be seriously prejudiced by the institution of such 
proceedings; for the fact might, under some circumstances, be 
évidence going to show that the bank had itself adopted the paper, 
and therefore, whether it were paid or not, owed the amount of it 
to the original holder." It was said in Sterling v. Ti'ading Co., 
11 Serg. & E. 179, that a note given in charge to a bank for collec- 
tion, and so indorsed as to place the apparent and technical title 
in the bank, if not withdrawn after nonpayment and protest, might 
be sued upon by the bank in its own name. In Kyan v. Bank, 9 
Daly, 308, it was held that it is no part of the gênerai business of 
a bank to bring suit upon a draft deposited with it for collection. 
The authorities are decidedly in favor of the law as given in charge 
to the jury by the court. It may be, however, that under spécial 
circumstanoes, as where delay to bring suit — the collecting bank 
being the indorsee — would operate to discharge a surety, and there 
was not tirae to wait for advices from the owner of the paper, or 
where an immédiate attachment was necessary to prevent the fraud- 
aient removal or disposition of his property by the debtor to avoid 
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payment, it would be tlie duty of th.e coUecting bank to bring suit. 
But there was no such contingency here. Tlie loss resulted, not 
because no suit was brought, but because the défendant was induced 
to believe, by the plaintiff's failure to respond to the letters and 
statements of account mailed by défendant from time to time, and 
had the right to believe, that the plaintiff had accepted the renuncia- 
tion of the agency, and had undertaken the collection on its own ac- 
count. It is therefore immaterial whether the instruction com- 
plained of was right or wrong. 

It is also assigned as error that the court below erred in charging 
the jury that the defendant's letter of the 22d of June, and the letter 
of July 2d, inclosing the account current for June, with the charging 
back to the plaintiff of the |2,700 crédit on account of the certiflcate, 
amounted to a renunciation of the agency, and that, if the plaintiff 
did not object within a reasonable time, it must be held to hâve 
accepted the renunciation; the court adding that, in its opinion, 
there Avas no évidence that the plaintiff ever did anything,and,if that 
was so, the défendant was not liable for any loss that resulted from 
its subséquent inaction. So far from there being error in this in- 
struction, we think that upon the évidence the court would hâve been 
justified in directing the jury to find that the agency was renounced 
by the défendant, that the renunciation was acquiesced in by the 
plaintiff, and that the plaintiff was entitled to recover only nominal 
damages. It was in évidence that the letters were properly mailed, 
and the presumption is that they reached their destination, and 
were received by the plaintiff. Eosenthal v. Walker, 111 U. S. 193, 
4 Sup. et. Eep. 382. As the court said in its charge to the jury, 
there was no contrariety of évidence, no dispute as to the facts, and 
there is no doubt that the conclusions of law were correctly stated 
by the court. 

The judgment of the court below is aiBrmed, with costs. 



GOWEN V. HARLEY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 249. 

Statdtes — Construction — Spécial Charter and Subséquent General 
AcT. 

Privilèges granted by a spécial act or charter are not affected by sub- 
séquent gênerai législation on tlie same subject; but the spécial charter 
and gênerai laws must stand togother, tlie one as the law of the particular 
case, the other as the gênerai law of the land. State v. StoU, 17 Wall. 
425, foUowed. 

Same — Repeai. by Implication. 

A later act does not repeai an earlier one by implication unless their 
provisions are clearly inconsistent and répugnant. 

FEDERAL Courts — Spécial Jurisbiction in Indian Territoby — Act Feb. 
18, 1888 — SuiTS AGAINST Choctaw Coal & Raiiavay Co. 

Act Peb. 18, 1888, § 8, (25 Stat 35,) conferring upon the circuit and 
district courts for the western district of Arliansas and the northern 
district of Texas concurrent jurisdlctlon of ail suits between the Ohoctaw 
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Coal & Raiiway Company and the Inhabitants of the Indian nations or 
trlbes through which that rallway should run, is not repealed by Act 
March 1, 1889, (25 Stat 783, c. 333.) establishing a court in tiie Indian 
Territory, nor by Act May 2, 1890, (26 Stat. 81, c. 182,) enlarglng the juris- 
diction of that court. Eckloff v. District of Columbia, 10 Sup. Ct. Kep. 
752, 135 TJ. S. 240, distinguished. 

4. S.A.MK — StTITS AG.4-INST ReCKIVERS. 

Act Peb. 18, 1888, § 8, (25 Stat. 35,) gives the circuit and district courts 
for the western district of Arlcansas and the northem district of Texas 
concurrent jurisdiction of ail suits between the Choctaw Coal & Raii- 
way Company and the inliabitants of the Indian nations or tribes through 
which the rallway runs. Held, tliat such jurisdiction extends also to suits 
hetween the receivers of the rallway company and the inhabitants of the 
said nations and tribes. 

5. Same— Pkoop dp Initabitancy. 

Under Act Feb. 18, 1888, § 8, (25 Stat. 35,) (!Vidence that plaintiff Uved 
with his wife in bis house in the territory of the Choctaw nation when 
the cause of action arose, and for a year tliereafter, is sufflelent proof of 
Inhabltancy to give the circuit court for the western district of Arkansas 
.lurisdiction of a suit wherein the Choctaw Coal & Raiiway Company is 
défendant, whether plaintiiî dwelt there rightfully or wrongfully. 

6. Mastbb and Servant — Master's Duty to Foknish Safe TooiiS. 

Plaintiff and anotlier servant of défendant were charged with the daily 
duty of moving a box welghing 250 pounds a distance of 5 feet from one 
raiiway car to another, the surface of the earth between the cars being 
smooth and hard, and the floors of the cars at the height of the shoulders 
of a man standing between them. Plaintiff had asked for and been 
promised sklds whereon to slide the box from one car to the other, but he 
made request merely from considérations of convenlence, and not be- 
cause he thought any other method of moving the box dangerous. Beld, 
that the fallure of the master to fumish sklds was not négligence making 
him llable for Injuries suffered by the plaintiff in moving the box. 

7. Same— RiSKS Assomed by Servant. 

Plaintiff had performod the duty of moving the box daily for three 
months before his injury, but the offlcors of the défendant raiiway com- 
pany had never assisted in such moving, and had seldom secn it done. Held. 
that the risks of moving the box were assumed by plaintiff. 

8. Same— In.tury to Servant by His Own Nr<:Gi.inENCE. 

Instead of standing on the ground and lifting the box on their shoulders, 
plaintiff and his foUow servant, one standing in each car, swimg the box 
across from one car to tlie other, witih the nid of a rope tied î;o one of 
the liandles. One of the ropes became untied, causing plaintiff to fall 
upon his liead. Hdd, that plaintiff's injuiy was caused by his own nég- 
ligence and that of his fellow servant, and that the master was not lla- 
ble therefor. 

9. Same — Asstjmption of R[sks — Promise to Furnisii Ai'i'iiiANCEs. 

A sei"vant wlio is employed to perform a simple act of mnnual labor. 
the risks of which are obvious, cannot escape from his assumption of 
those risks by proof that the master promised to fumish him tools by the 
use of which his work could be done in a différent way, or more con- 
veniently, or even more safely, if It could be done with reasonable safcty 
without the tools. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

At Law. Action by Harrie Harley against Francis I. Gowen 
and E. D. Chadick, receivers of the Choctaw Coal & Raiiway Com- 
pany, for Personal injuries received by plaintiff while in defend- 
ant's senice. Judgment was given for plaintiff. Défendant 
Gowen briugs error. Reversed. 
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J. W. McLoud, for plaintiff in error. 

Joseph M. Hill, (L. P. Sandels, on the brief,) for défendant în errer. 

Before SANBOEN, Circuit Judge, and SHIEAB and THAYER, 
District Judges. 

SANBOEN, Circuit Judge. On June 20, 1891, Harrie Harley, the 
défendant in error, fell out of the door of a car of the Chcctaw Coal 
& Eailway Company, hereafter called the Choctaw Eailway Com- 
pany, at South McAJester, in the Indian Territory, while he was en- 
deavoring to move a train box from another car into the one from 
which he fell. He struck on his head and hurt himself. He was 
an employé of the plaintiff in error. For his injury he brought this 
action against Francis I. Gowen, the plaintiff in error, hereafter 
called the défendant, and E. D. Chadick, aa receivers of the Choc- 
taw Eailway Company. Gowen was the acting receiver, and alone 
answered. There was a trial by jury, a verdict for the plaintiff, and 
a judgment upon it. The writ of error in this case was sued out 
to reverse this judgment. 

This was the ca,se: About the Ist of February, 1891, the plain- 
tiff was employed by the défendant to clean cars at South McAles- 
ter. It became his duty, with the assistance of the porter, to 
transfer from one car to another a train box that weighed about 
200 or 250 pounds, and a safe, at about 6 o'clock in the evening of 
each day. Each end of the train box was provided with a handle. 
There was a door on the side of each of the cars, and the cars were 
80 placed when the transfer was made that thèse doors were oppo- 
site each other, and about five feet apart. The surface of the 
ground between the cars at the place where the transfer was ef- 
fected was hard and smooth, and the shoulders of a man standing 
upon it were about the height of the floors of the cars. When the 
plaintiff entered upon this employment the box was transferred in 
this manner: There was a double bellrope about 18 inches long 
attached to one of the handles of the box. The porter would shove 
the box part of the way out the dooi'way of the car, and take hold of 
the rope. The plaintiff would stand in the doorway of the car op- 
posite, talce hold of the jamb of the door with one hand, seize the 
handle of the box with the other, and the two men would then swing 
it across into the car in which the plaintiff stood. As they were 
in the act of swinging it cver in this way on June 20, 1891, the 
rope came untied, and the plaintiff fell out of his doorway, and was 
injured. The rope was attached to the handle of the box by the 
plaintiff or tlie porter. It was not one of the appliances fumished 
by the défendant. The box had been transferred in this way be- 
fore the plaintiff entered upon this emplojinent. A few days after 
he commenced the discharge of his duties he asked the master me- 
chanic of the défendant for some skids to slide the box and safe 
across upon, and the next day he was supplied with a couple of 
planks, which he used imtil some time in May, when he was taken 
sick, and lost them. He retumed to this work on May 20, 1891, 
and transferred the safe and box by swinging them across daily 
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from that time until the accident, June 20, 1891. Within tiiree 
days after he returned, and six or seven times in ail between May 
20th. and June 20th, he asked tlie proper oflficers of the défendant for 
skids, and they promised to furnish them. The last promise was 
made within three days of the accident. The only reason he aslœd 
for the skids was that he thought it would be easier to slide the 
safe and box over upon them than to swing them over. He did not 
consider it at ail dangerous to transf er them without skids or planks 
before the accident. The assignments of error go to the jurisdic- 
tion of the court below and to the sufflciency of the évidence. 

The jurisdicticn of the circuit court for the western district of 
Arkansas over this action rests upon the eighth section of the act 
of congress entitled "An act to authorize the Choctaw Coal and 
Eailway Company to construct and operate a railway through the 
Indian Territory, and for other purposes," approved February 18, 
1888, (25 Stat. 35.) This act contains 13 sections. Section 1 au- 
thorizes the company to construct a railroad, telegraph, and télé- 
phone line through the Indian Territory; sections 2, 3, and 5 au- 
thorize it to take and use a right of way and ground for stations 
in that territory, and provide a method of fixing and paying the 
damages for the taking; section 4 régulâtes the rates to be chargea 
by the company for transportation of freight, passengers, and 
mails; section 6 provides for filing maps showing the location of 
the railroad, and their approval by the secretary of the interior, and 
limita tlie time within wMch the company must commence work 
upon the line approved ; section 7 permits the employés of the com- 
pany to réside in the territory, under certain restrictions; section 
9 provides when the road shall be completed, and what crossings 
and bridges it shall maintain; section 10 makes it a condition of 
the acceptance of the right of way that the company will make no 
effort to change the tenure by which the Indians hold their land, or 
to secure any land from them; section 11 provides that ail mort- 
gages made by the company shall be recorded with the secretary of 
the interior, and that the record shall be notice thereof ; section 12 
reserves to congress the right to repoal or amend the act; section 
13 prohibits the assignment cf the right of way before the construc- 
tion of the road; and section 8 provides: 

"Tli.'it tlie United Statos ciiCTiit and district courts for the western district 
of Arliatisas aiul the nf)rt.horn district of Texns, and such other courts as 
may be authorixed by congress, shall hâve, without référence to the amount 
in coniroversy, concurrent jurisdiction over ail controversies arlslng botween 
said Choctaw Coal and Railway Company, and tlhe nations and tribes tliroush 
whose territory said railway shall be constrncted. Said courts shall havo. 
like jurisdiction, without référence to the amonnt in controversy, over ail 
tontroversies arising between the Inliabitants of said nations or tribes and 
said railwaj' company; and tlie civil .iurisdiction of said courts is hereby 
extended within the limita of said Indian Territory, without distinction as to 
citizenship of parties, so far as may be necessarj' to carry ont the provisions 
of this act." 

The jurisdiction of the court below is challenged on three grounds: 

First. That section 8 of the Choctaw Eailway Oompany's charter 

is repealed by implication by the acts of March 1, 1889, establishing 
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a court in the Indian Territory, (25 Stat. 783, c. 333; Supp. Kev. St. 
670,) and of May 2, 1890, providing a temporary government for the 
territory of Oldalioma, and enlarging the jurisdiction of ttie United 
States court in the Indian Territory, (26 Stat. 81, c. 182 ; Supp. Eev. 
St. 720 ;) but it is admitted that there is no express repeal or référ- 
ence in tlie subséquent législation to this section. 

Second. That, if this section is not repealed, and the court below 
still has jurisdiction of actions by or against the Choctaw Kailway 
Company arising in the Indian Territory, it has no jurisdiction of 
actions against the receiver of the railway company. And, 

Third. That, although the plaintiff alleged that he was an inhab- 
itant of the Choctaw nation at the time of the commencement of 
this action, the défendant denied this allégation, and there was 
no évidence in support of it. 

To sustain his first proposition, the counsel for défendant quotes 
the rule as to repeals by implication announced by Mr. Justice Field 
in delivering the opinion of the suprême court in U. S. v. Tynen, 
11 Wall. 88, 92, viz.: "When there are two acts on the same sub- 
ject, the rule is to give effect to both, if possible. But if the two are 
répugnant in any of their provisions, the later act, without any 
repealing clause, opérâtes to the extent of the repugnancy as a repeal 
of the first; and even where two acts are not in express terms 
répugnant, yet, if the latter act covers the whole subject of the flrst, 
and embraces new provisions, plainly showing that it was a substi- 
tute for the first act, it will operate as a repeal of that act ;" and he 
relies upon the décision in that case, and the décisions in Eckloff 
v. District of Columbia, 135 U. S. 240, 242, 243, 10 Sup. Ct. Eep. 752, 
and District of Columbia v. Hutton, 143 U. S. 18, 12 Sup. Ct. Eep. 
369, to support his contention that section 8 of the spécial charter 
is repealed by the later acts referred to. 

In U. S. V. Tynen two acts relating to the subject of violations 
of naturalization laws had been passed at différent dates. The 
later provided for ail the violations referred to in the eariier, but 
imposed différent or additional penalties therefor, and contained new 
provisions. In Ecklofï v. District of Columbia, congress had passed 
an act in 1861 creating a metropolitan police System for that dis- 
trict and establishing a board, which was given control of the police 
force, but was prohibited from removing policeraen except for cause 
and after hearing. In 1878 congress passed an act entitled "An act 
providing a permanent form of government for the District of 
Columbia," which vested the gênerai administration of the affairs 
of the district, including the control of the police, in a commission, 
abolished the former police board, and gave the commission the 
power to remove policemen without cause or hearing. The suprême 
court held that the act of 1878 was in the nature of an organic act 
establishing a permanent government for the district; that it 
covered the whole subject of the former act, was clearly répugnant 
to it, and that the eariier act must be deemed to be repealed by the 
later. In District of Columbia v. Hutton the same organic act 
of 1878 was held to hâve had a like effect upon the act of Marcb 
v.56F.no.ll — 62 
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2, 1867, relating to the qualifications of policemen. It will be 
noticed that in each of thèse cases tlie décision resta upon the facts 
that the acts were gênerai in their nature, that in each case the 
later act covered the entire subject of the earlier one, and that in 
each case the provisions of the later act were so répugnant to those 
of the earlier that both could not stand together. 

In the case before us the section which is alleged to be repealed 
by implication is a provision of a spécial act in the nature of a 
charter whose entire purpose and eiïect is to grant certain priv- 
ilèges to and to impose certain restrictions upon the Choctaw 
Eailway Company. The acts of March 1, 1889, and May 2, 1890, 
which it is claimed repealed this section, are gênerai laws estab- 
lishing a court in the Indian Territory, defining, and afterwards 
enlarging, its jurisdiction, and providing a temporary government 
for the territory of Oklahoma. Thèse acts comprise 72 sections. 
They are too long to be abstracted hère. It is sufflcient to say that 
they treat generally of the court in the Indian Territory and the 
government of Oklahoma Territory, but nowhere cover or refer 
to the rights or privilèges of the Choctaw Railway Company. They 
do not refer, directly or indirectly, to the subject covered by its 
charter. 

Again, they contain no provisions répugnant to or inconsistent 
with the section of that charter which confers jurisdiction upon the 
court below. That section provides that the circuit courts of the 
western district of Arkansas and the northem district of Texas, 
and such other courts as may be authorized by congress, shall hâve 
concurrent, not exclusive, jurisdiction over actions by and against 
this railway company. The acts of March 1, 1889, and May 2, 1890, 
confer jurisdiction over such actions arising in the Indian Territory 
upon the United States court in that territory, but nowhere attempt 
to make that jurisdiction exclusive. In the act of May 2, 1890, it 
is provided by section 29 (Supp. Kev. St. 732) that the court in the 
Indian Territory shall "hâve and exercise within the limits of the 
Indian Territory jurisdiction in aU civil cases in the Indian Terri- 
tory except cases over which the tribal courts hâve exclusive juris- 
diction;" and it is provided by section 30 "that for the purpose of 
holding terms of said court said Indian Territory is hereby di- 
dded into three divisions, * * * and ail civil suits shall be 
brought in the division in which the défendant or défendants ré- 
side or may be found." Thèse are the provisions cited and chiefly 
relied upon to establish the inconsistency of this législation with 
the p^o^^sion of the spécial chartet conferring jurisdiction on the 
court below, and to work its repeal. They fail to accomplish this 
purpose. An act conferring jurisdiction over a certain class of 
actions upon one court is not repealed by a subséquent act con- 
ferring like jurisdiction upon another court. The effect of the 
later act is simply to confer concurrent jurisdiction, (Fidelity Trust 
Oo. V. Gill Car Co., 23 Fed. Kep. 737; In re Opening Twenty-Eighth 
St., 102 Pa. St. 140,) and the provision that ail civil suits shall be 
brought in the division in which the défendant résides clearly haa 
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no référence to any other suits than those brouglit in the United 
States court in tlie Indian Territory. 

Thus it appears that tliese later acts fulfilled none of the condi- 
tions required to effect a repeal by implication under tiie rule an- 
nounced by Mr. Justice Field in U. S. v. Tynen, supra, and bere 
invoked. They are not upon the same subject as the spécial charter 
of the Choctaw Eailway Company; they are not répugnant to any 
of the provisions of that charter; they do not cover the whole sub- 
ject embraced in that charter, but relate to subjects foreign to it; 
and they constitute gênerai législation, while the charter is a spécial 
act, relating exclusively to the privUeges and liabUities of a single 
corporation. Our conclusion is that they do not repeal the provision 
of the spécial act giving jurisdiction of actions of the character of 
the one at bar to the court below, and we base this conclusion 
upon the following well-settled rules governing repeals by implica- 
tion: 

First. Privilèges granted by a spécial act or charter are not affect- 
ed by gênerai législation on the same subject, but the spécial 
charter and gênerai laws must stand together; the one as the 
law of the particular case, and the other as the gênerai law of the 
land. Dill. Mun. Corp. § 54; State v. StoU, 17 WaU. 425, 436, 
where the suprême court held that a provision in the charter of a 
state bank that its bills should be receivable in payment of ail 
taxes and moneys due the state was not repealed by a subséquent 
gênerai law to the effect that ail taxes should be paid in specie 
or the bills of specie paying banks, and that the bills of the state 
bank must still be received in payment of taxes although it was 
no longer paying specie. 

Second. Eepeals by implication are not favored, and where the 
sections of earlier and later acts can by any reasonable construc- 
tion stand together, they must so stand. The later act does not re- 
peal the earlier unless their provisions are clearly inconsistent or 
répugnant. The Distilled Spirits, 11 Wall. 356, 365; Henderson's To- 
bacco, Id. 652, 658; Daviess v. Fairbairn, 3 How. 636, 644; U. S. v. 
Walker, 22 How. 299, 311; McCool v. Smith, 1 Black, 459, 470; State 
y. Stoll, 17 Wall. 431. 

The second proposition of défendant'» counsel, that if the court 
below has jurisdiction of actions against the Choctaw Railway Com- 
pany it has none of actions against its receivers, is untenable. The 
receivers hold and operate the railroad of this company by direc- 
tion of the court, but, so far as their business relations and liabili- 
ties are concemed, they are simply the représentatives of the com- 
pany and its creditors. This action arose from their opération of 
this railroad. It is the property of the railroad company and its 
creditors, and not that of the receivers, from which the judgment 
recovered must be paid if it be paid at ail. The real parties in in- 
terest are the company and its creditors. The receivers are but 
nominal parties, without pecuniary interest or personal liability, 
and, so far as the jurisdiction of the court, and the rules that meas- 
ure the liability of the property in their hands to the plaintiff, are 
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concemed they stand in the shoes of the company. Hornsby v. 
Eddy, (opinion filed in this court May 29, 1893,) 56 Fed. Rep. 461; 
McNulta V. Lochridge, 141 U. S. 327, 332, 12 Sup. Ct Eep. 11; RaU- 
way Co. V. Cox, 145 U. S. 598, 12 Sup. Ct Rep. 905. 

Nor can the contention that there was no évidence th.at tlie plain- 
tiff was an inkabitant of the Choctaw nation be sustained. An 
inhabitant of a nation is one who there dwells, — who has his domi- 
cile in that nation. There was évidence that the plaintiff lived 
with his wife in his house in the territory of the Choctaw nation 
at the time of this accident, and for a year thereafter. Prom this 
tlie jury might properly infer that he continued to live there until 
after the commencement of the action. Whether he dwelt there 
rightfully or wrongfully we will not now stop to inquire, for it is the 
fact of inhabitance, and not its cliaracter, that gives jurisdiction 
under the act of congress. Our conclusion is that the court below 
had jurisdiction of this action. 

At the close of the évidence the défendants requested the court to 
instruct the jury to retum a verdict in their favor, and the next 
question is, should this request hâve been granted? The rules of 
law by which this évidence must be measured, and in accordance 
with which this question must be determined, are briefly thèse: 

It is the duty of the trial court at the close of the évidence to 
direct a verdict for the party who is clearly entitled to recover, 
where it would be its duty to set aside a verdict in favor of his op- 
ponent if one were rendered. Eailway Co. v. Davis, 53 Fed. Rep. 
61, 3 C. C. A. 429; Monroe v. Insurance Co., 52 Fed. Rep. 777, 3 0. 
C. A. 280; North Pennsylvania R. Co. v. Commercial Bank, 123 U. 
S. 727, 733, 8 Sup. Ct. Rep. 266; Railway Co. v. Converse, 139 U. S. 
469, 11 Sup. Ct Rep. 569; Railway Co. v. Cox, 145 U. S. 593, 606, 
12 Sup. Ct Rep. 905; Meehan v, Valentine, 145 U. S. 611, 618, 
12 Sup. Ct Rep. 972. 

It is the duty of the master to use that degree of care ccmmen- 
surate with the character of his various opérations which an ordi- 
narily prudent person would exercise under lilce circumstances to 
suppiy his servants with reasonably safe machinery and appliances 
with which to perform the service assigned to them. A breaeh of 
this duty is actionable. But where the service required is per- 
formed on the surface of the earth, in open day, and its character 
and the appliances used in its performance are simple, the care re- 
quired of the master is much less tlian when the machinery used is 
dangerous and complicated, or the work is performed in a place or 
at a time when its surrounding dangers are not so obvions. Rail- 
way Co. V. Jarvî, 53 Fed. Rep. 65, 68, 3 C. C. A 433, and cases cited. 

On the other hand, it is the duty of the servant to exercise that 
degree of care conunensurate with the character of his occupation 
and the occasion which a reasonably prudent person would em- 
ploy under like circumstances in order to protect himself from in- 
jury, and if he fails to exercise that care he cannot recover of the 
master for an injury to which his own négligence has contributed, 
even though his master has failed to exercise due care on his part. 
Railway Co. v. Jarvi, 53 Fed. Eep. 68, 3 C. C. A. 433, and cases cited. 
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A person wlio is of âge and of ordinary capacity assumes tihe 
usual risks and dangers of the employment upon which. he enters 
so far as they are known to him, and so far as they would hâve 
been known to a reasonably prudent person under like circum- 
stances by the exercise of ordinary care and foresight. One of 
the usual risks he thus assumes is the danger from the négligence 
of a fellow servant who is engaged with him in a common employ- 
ment in the service of the same master. Kailroad Co. v. Baugh, 13 
Sup. et. Eep. 914. 

To the last rule there is this exception: If a servant who is 
aware of a defect in the instruments with which he is furnished no- 
tifies the master of such defect, and is induced, by the promise of 
the latter to remedy it, to remain in the service, he does not there- 
after assume the risk from such defect until after the master has 
had a reasonable time to repair it, unless the defect renders the 
service so imminently dangerous that no prudent person would con- 
tinue in it. Hough v. Eailway Co., 100 U. S. 213, 225; Eailroad Co. 
V. Young, 49 Fed. Eep. 723, 1 C. C. A. 428; Greene v. Eailway Co., 
.31 Minn. 248, 17 N. W. Eep. 378; Eailway Co. v. Watson, 114 Ind. 
20, 27, 14 N. E. Eep. 721, and 15 N. E. Eep. 824. 

The first question to be determined under thèse rules is, was 
there any évidence in this case that the défendant was guilty of nég- 
ligence, — that he failed in the performance of hia duty to provide 
reasonably safe appliances for the performance of the work re- 
quired of the plaintifl and his fellow servant? The surface of the 
ground between the cars at the place where the transfer of the box 
was effected was smooth and hard, the floors of the cars were at 
the height of the shoulders of a man standing upon the ground be- 
tween them, the box weighed 200 or 250 pounds, and had a good 
handle on each end of it. Two able-bodied men were employed to 
take this box from the floor of one car, carry it a space of flve feet, 
and put it in the open door on the floor of the opposite car. It was 
urged that this défendant was guilty of négligence hère because he 
did not furnish a skid for thèse two men to slide this box upon from 
one car to the other; that a man of ordinary prudence would hâve 
foreseen that this box could not be safely transferred without such 
a skid, and would hâve furnished it. Is, then, every master who 
employs two men to move a weight of 250 pounds a distance of 5 
feet or more without planks or skids to slide it upon guilty of nég- 
ligence? Yet it is to this absurd conclusion that the plaintiff's 
contention necessarily leads, for a safer place or more favorable con- 
ditions for this work can hardly be imagined than those presented 
in this case. It would require strong évidence to lead a reasonable 
man to such a conclusion. The record discloses no évidence that 
would warrant such a resuit, and the plaintiff him self testifies that 
he never thought of its being dangerous to transfer the box with- 
out the skid until after the accident. We think the jury should 
hâve been instructed that there was no évidence in this case of any 
breach of duty on the part of the défendant, and that for this rea- 
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son they must return a Terdict in his favor. Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 12 Sup. Ct Kep. 835; Tuttle v. Kailway Co., 
122 U. S. 189, 196, 7 Sup. Ct. Rep. 1166; Goodlett v. Railroad Co., 
122 U. S. 391, 410, 7 Sup. Ct Eep. 1254. 

There are other considérations that lead to tlie same resuit. If 
tkere were any risks or dangers about the transfer of this train 
box, tbey were perfectly obvious to tbe plaintiff, and he assumed 
them. He, far better tban any of tbe ofificers of the défendant, 
knew the risks attendant upon this transfer, because he had per- 
formed this work daily for three months, and they had never as- 
sisted ru it, and seldom saw it done. 

It is insisted by plaintiff's counsel that he can escape from this 
rule under the exception we hâve stated, — that where a servant is 
aware of a defect in the machinery fumished, and notifies the mas- 
ter of it, and he is induced, by the promise of the master to repair 
it, to remain in the service, he no longer assumes the danger. The 
reason on which this exception stands is that, where the servant 
may hâve been induced, by the promise of his master to remedy a 
defect, to expose himself to risks from it that he might otherwise 
hâve avoided by leaving the service, the master ought not to be 
permitted to deny his sole responsibility for those risks. The case 
bef ore us does not f ail either within the exception or its reason : 

Tirst. Because the plaintiff apprehended no risk or danger from 
the want of the skid, and hence could not hâve been induced to stay 
in the service, and expose himself to danger, by the promises of 
the défendant to furnish it. He testifies that the only reason he 
asked for it was because he thought it would be casier for him to 
slide the safe and train box over on it than to swing them across 
from one car to the other. He expressly says that he never before 
the accident thought of its being dangerous to swing them over, 
and that he did not regard it as at ail dangerous to do so. 

Second. Because no tools or appliances were necessary to trans- 
fer this box with a reasonable degree of safety; and the plaintiff 
was employed to do this work, and did do ît, entirely by hand. . A 
servant who is employed to perform a simple act of manual labor, 
the risks of which are obvious, cannot escape from his assumption 
of those risks by proof that the master promised to furnish him 
tools by the use of which his work could be done in a différent 
way, or more conven'iently, or even more safely, if it could be done 
with reasonable safety without the tools. Railwav Co. v. Watson, 
114 Ind. 20, 27, 28, 14 N. E. Eep. 721, and 15 N. E. Eep. 824; Marsh 
V. Chickering, 101 N. Y. 396, 400, 5 N. E. Rep. 56. 

The master is not required to hâve his work done in the safest 
or most convenient way. He is not required to furnish tools for 
its performance if it. can be performed with a reasonable degree 
of safety Without them. The errand boy whose duty it is to 
climb the stairs in a high building daily cannot recover of an em- 
ployer for a fall down the stairs on the ground that the latter 
had just promised to furnish him an elevator for his convenience 
or for his safety when the stairs themselves were reasonably safe. 
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The mason who is plac'ing heavy stones upon a wall by liand cannot 
recover of Lis employer if he takes up one that is too heavy for 
him, and it falls upon his feet, on the ground that his employer 
had just promised to furnish him an inclined plane upon which he 
could roU the stones upon the wall. Kor can the plaintifl who 
was employed to carry th'is train box, without tools or machinery, 
from one car to the other, recover hère because the défendant had 
promised to provide him with planks or a skid on which he could 
slide it across. ïhe rule that the master is responsible for dam- 
ages resulting to a servant from defects in machinery and appli- 
ances of which the servant has notified him, and which he has 
promised to repair, govems cases in which machinery or tools that 
are used in the work are discovered to be dangerously defective 
whUe in use, and to cases in which tools or machinery are neces- 
sary for the safe performance of the work. It has no application 
to a case where the service required is simple manual labor, with- 
out tools or machinery, and where no such tools or appliances 
are necessary to the performance of the work with a reasonable 
degree of safety. Tuttle v. Eailway Co., 122 U. S. 189, 194, 7 Sup. 
Ot. Rep. 1166; Richards v. Kough, 53 Mich. 212, 216, 18 N. W. Rep. 
785; Hayden v. Manufacturing Co., 29 Conn. 548, 558; Marsh v. 
Chickering, 101 N. Y. 396, 400, 401, 5 N. E. Rep. 56. 

Finally, it appears from the évidence that this accident was the 
direct resuit of the négligence of the plaintiff and his fellow servant. 
There was a perfectly safe way to transfer this box without the skid. 
The two men could hâve placed it nearly half way out the doorway 
of the car, then stepped to the ground, drawn ît upon their shoulders, 
carried it across, and placed it in the doorway of the opposite car. 
This was an obvious, natural, and safe way to perform this work. 
They chose another way. They attached (we say "they" because it 
appears that one of them did it, but there is some doubt which 
one, and that is not material) a double bell cord, about 18 inches 
long, to one of the handles of the box so carelessly that it became 
untied as they were transferring the box. The porter pushed it 
half way out of the car, and toolc hold of the rope. The plain- 
tiiï stood in the doorway of the opposite car, placed one hand on 
the jamb of the door, and grasped the handle of the box with the 
other. They then undertook to swing it across the space between 
the cars. The rope became untied, the plaintiff was puUed from 
the doorway by the weight of the box, and fell upon his head. It 
was obviously more dangerous for the plaintiiï to attempt to carry 
125 pounds in the stooping position he must hâve assumed, with 
nothing to prevent this weight or his own body from falling to 
the ground but his hold upon the door jamb, and to rely upon the 
loosely tied rope to hold the box, than it would hâve been to hâve 
stood firmly upon the ground beneath it, and held the box upon his 
shoulder as he carried it from one car to the other with the aid of 
the porter. Where there is a natural and safe method of perform- 
ing his service, and the servant carelessly pursues a method that 
is obviously more dangerous, he is guilty of contributory négligence, 
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and cannot recover. Eussell r. Tillotson, 140 Masa. 201, 4 N. E. 
Eep. 231. 

Our conclusion is that th.e court below should Lave instructed the 
jury to return a verdict for the défendant: 

Because tliere was no évidence tliat a reasonably prudent man 
in the exercise of ordinary care would hâve thought it neces- 
sary to furnish skids or any other tool or appliance to enable two 
men to move a box weighing 250 pounds with reasonable safety 
a distance of 5 feet from one car to another when the surface 
of the earth between the cars was smooth and hard, and the fioors 
of the cars were at the height of the men's shouldera as they stood 
between them; 

Because whatever risks there were in the transfer of the box were 
obvions, and better known to the plaintiff than to the of&cers of 
the défendant; and 

Because the injury was the direct resuit of the négligence of the 
plaintiff and his fellow servant. 

The judgment below is reversed, with costs, and the cauae re- 
manded with directions to grant a new trial. 
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1. Master and Servant — Riskb ov Emfloymknt — Increased Risk Cattsed 

BT Master's Négligence. 

Plaintiff, an employé of défendant, engaged ta loading dump cars witb. 
earth, was ordered by hls foreman to go under an overlianging bank for 
that purpose, and thereupon called attention to the bank, asking if It was 
safe to work tliere. The foreman repUed that It was; that the bank 
was supported by int'îrlaced roots; and thereafter, going upon the top 
of tlie bank, he again said It was safe, and repeated his order. AVhlle 
obeying tliis order, plaintlfC was Injured. The bank had been In that 
condition slnce the previous day, and the foreman had endeavored to 
throw it down with a crowbar. Held, that there was not siifficient évi- 
dence of due care on the part of défendant to warrant the trial court 
to direct a verdict for lilm on the ground that the risk of the bank'a 
falling had been assumed by plaintiff. 
S. Samb— Contributoky Negligencb— Evidence. 

Tliere was not sufficient évidence to warrant the trial court to direct a 
verdict for défendant on the ground of plaiutilï's contributory négligence. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Miimesota. 

At Law. Action by Julius Haas against Foster L. Balch and 
Henry K Wetherby for personal injuries received by plaintiff while 
in défendants' service. The court directed a verdict for défendants, 
Plaintiff brings error. Eeversed. 

Statement by SHIUAS, District Judge: 

In the year 1S91 the défendants In error, composlng the flrm of Balch 
& Wetherby, were engaged in grading down Fourth street, iu the city of 
Stillwater, Minn., and had in their employ a large number of laborera, of 
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whom the plalntiff was one, iinder tlie immédiate supervision and direction 
of a foreman named Clausen. The plalntiff, while engaged in shoveling dlrt 
into a dump car, was injuied by the falltng down of the bank of earth at 
the foot of whlch lie was working; and for the Injuries caused hlm he sued 
tho défendants in error. Upon the conclusion of the évidence Introduced by 
the plaintlfC on the trial below the court, upon tlie motion of the défendants, 
directed the jury to roturn a verdict for the défendants, and the question 
for détermination is whether the trial court erred in VFithdrawing the case 
from the considération of the jury. 

There was évidence introdiuced before the jury tending to show that Olausen, 
the foreman, had the entire control ol the work, and the hiring, discharging, 
and supervision of the men employed therein; that when the accident to plaln- 
tiff happened the men were engaged in mating a eut some 15 feet or more in 
depth tlirough a smail hill; that part of the men were engaged in imdermining 
and throwing down tlie bank, and others, Including the plalntiff, were shovel- 
ing the earth into the dump cars used to remove the same to other parts of the 
work; that at the place where the accident happened the bank had been un- 
dermined, so as to leave the upper portion overhanging; that the foreman had 
endeavored to pry off the overhanging crust by the use of a crowbar, but had 
not succeeded in throwing tlie same; that when the dump cars were run in 
to be loaded, and the plaintift went to his assigned position, he thought 
the bai Je might fall, and he called the attention of the foreman thereto, 
and asked him if it was safe to work there; that the foreman assured him 
there was no danger; tbat the overhanging portion of the bank was inter- 
laced and supported by roots of bushes or trees, which would hold the same 
in place; that tlie foreman then went to the top of the bank, and from 
that position réitéra ted his assurances of the safety of the bank, and directed 
the men to proceed with tlie loading of the cars; that the men engaged in 
shoveling, including the plalntiff, continued throwing the earth into the cars, 
and in a short time the overhanging bank feU down, serionsly injui'ing the 
lilaintiff. 

N. M. Thygeson and J- M. Gilman, (Munn, Boyesen & Thygeson, 
on the brief,) for plaintiff in error. 

C. A. Severance, (Keith, Evans, Thompson & Fairchild and Davis, 
Kellogg & Severance, on the brief,) for défendants in error. 

Before SANBOEN, Circuit Judge, and SHERAS and THAYEE, 
District Judges. 

SHIEAS, District Judge, (after stating the facts.) The undis- 
puted fact that the banlc, without any change in the situation 
affecting its stability, fell down in so short a time after the men had 
commenced loading the cars, clearly shows that the foreman was 
in error in assuming that the men could work beneath the same 
without risk of in jury. The risk actually existing could readily 
hâve been avoided by using sufiQcient force to throw down the over- 
hanging portion of the bank, before requiring the men to fill t;he 
dump cars at this place. Whether, in view of ail the facts then 
known to the foreman, he acted prudently or negligently in directing 
the plaintiff and his coworkers to proceed with the work of load- 
ing the cars without first throwing down the overhanging bank, 
was clearly a question to be determined by the jury, which properly 
could not be withdrawn from their considération. 

The more doubtful question is whether the évidence was such as 
to require the trial court to withdraw from the jury the considéra- 
tion and détermination of the question whether the plaintifE had 
such knowledge of the situation, and of the risks and dangers con- 
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nected therewith, that In continuing to work he must be held to 
hâve assumed tlie risk of the situation, or to hâve been guilty of 
contributory négligence. 

In support of the ruling of the trial court three positions are 
assumed : 

(1) That the injury to plaintlff resulted from a risk pertaining to 
the employment, and which was assumed by the plaintlff when he 
engagea in the ser\ice of the défendants. 

(2) That, if the risk was an unusual one, the plaintlff continued 
in the service of défendants after discovering the danger incurred 
thereby, and must therefore be held to hâve assumed the danger 
incident to the situation. 

(3) That the liability to injure from the falling of the overhanging 
bank was apparent and open, and the plaintlff was therefore guilty 
of contributory négligence in continuing to work after he had knowl- 
edge of the danger incurred thereby. 

Kelative to the flrst proposition, it is well settled that a person 
who engages In an employment of a hazardous nature assumes the 
risks and dangers incident thereto, but inereased risks and dangers, 
caused by négligence on part of the employer, are not deemed to be 
incident to the business, within the meaning of the gênerai rule. 
There is a duty resting upon the master which requires of him to 
exercise due care on his part, to the end that the risks and hazards 
to those in his employ shall not be unnecessarily inereased. When 
the master performs his duty in this particular, and exercises ail 
the caution and foresight which ordinary care requires in view of 
the circumstances, then the risks and hazards pertaining to the 
business as thus carried on are assumed by the employés. To bring 
the case at bar within this rule, it is necessary to assume that the 
défendants exercised due care in the mode in which the work was 
carried on by them. We do not think the évidence so clearly es- 
tablishes this proposition that the court below could assume that 
no other flnding was fairly possible under the testimony, and under 
thèse circumstances it was for the jury to détermine whether the 
accident, by which the plaintlff was injured, was caused by négli- 
gence on part of the défendants, or whether it belonged to the risks 
incident to the employment. 

The second and third propositions are so nearly allied that they 
may be considered together. The évidence tends to show that in 
fact the plaintlff was called upon to work in a dangerous place, and 
where he was liable to be injured at any moment by the falling of 
the overhanging bank. Are the undisputed facts of the case 
such that the court below was justifled in holding that the plaintiff 
must be held to hâve assumed the risks of the situation, or what, 
under the facts of this case, is a substantially équivalent proposi- 
tion, to hâve been guilty of contributory négligence? 

The évidence shows that when called upon to shovel the earth at 
the bottom of the overhanging bank the plaintiff perceived that 
there might be danger of the bank falling down, and thereupon 
he testifiea that he called Clausen's attention to it, and asked him 
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whetlier it was dangerous, and Clausen told him that it was not; 
and that Clausen then went up to the top of the bank, and called 
down to plaintiff that it was ail right, and that they should go 
ahead and load the cars, and that he, Clausen, would watch the 
bank. The évidence also tends to show that the bank had been in 
its then condition since the previous day; that Clausen had been on 
the bank endeavoring to pry off the overhanging portion with a 
crowbar, and that under his directions ail the shovelers continued 
the work of loading the dump cars. Counsel for défendants in 
error cite a number of cases which déclare the gênerai rule to be 
that, where the servant is of mature âge, and of ordinary intelli- 
gence, he assumes the risk of a known situation, even though as- 
sured by an agent or représentative of the master that there is 
no danger. In ail or nearly ail thèse cases, the employé had equal 
knowledge of the risk to be apprehended with the master or his 
représentative, and hence was not relieved from the duty of exer- 
cising his own judgment upon the question whether he would or 
would not subject himself to the known dangers of the situation. 
There are other cases which hold the rule to be that when a serv- 
ant is directed by the master or his représentative to place himself 
in a situation of danger, the law will not charge him with the 
risks of the situation, or hold him guilty of contributory négligence, 
unless the danger is so glaring that no pmdent man would subject 
himself thereto even in obédience to the commanda of a master. 
The différence observable in thèse cases in the weight given to an 
assurance of safety on part of the master or his représentative is 
mainly due to the différent state of facts proven in the several cases 
upon the point of equal knowledge or means of knowledge between 
the master and servant of the risk to be incurred in the given 
instance. The fact that the assurance of safety has been given 
in one to be weighed in each case. The weight to be given 
thereto is dépendent upon the circumstances of the particular case. 

If, in a given instance, the servant, being of mature âge and of 
ordinary intelligence, has equal knowledge with the master of the 
dangers to be apprehended, and he voluntarily subjects himself 
thereto, knowing of their existence, the mère fact that he had 
received an assurance that there was no risk to be dreaded or avoid- 
ed might be of little avail in relieving him from a charge of con- 
tributory négligence. On the other hand, if the master or his 
représentative has superior knowledge or means of knowledge of a 
given situation and of its safety or the contrary, and he assures the 
servant that he can safely undertake a given work, such an assur- 
ance may Justify the servant in undertaking the work in reliance 
upon the superior knowledge of the master, and without being liable 
to the charge of négligence in so doing, unless the danger, in the 
language of the suprême court in District of Columbia v. McElligott, 
117 U. S. 621, 633, 6 Sup. Ct. Eep. 884, is "so imminent or manifest 
as to i)revent a reasonably prudent man from risking it." 

In the case at bar it does not appear that the foreman and repré- 
sentative of the défendants and the plaintiff had equal knowledge 
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of the situation when the latter was assured of the safety of the 
bank, 

The plaintiff, when called to engage in shoveling under the over- 
hanging bank, noticed its appearance, and inquired of the foreman 
as to its safety. It does not appear that the plaintiff had any other 
knowledge of this particular overhang than that he gained when thus 
called to go to work underneath the same. The foreman had pre- 
viously been npon the bank, endearoring to throw it down. When 
appealed to by the plaintiff, he again went upon the top of the bank, 
evidently for the purpose of examining it, and he then repeated 
the assurance of safety accompanied with the order to proceed with 
the loading of the cars. It certainly cannot be said as a matter 
of law that the plaintiff was not justifled in giving some weight 
to and placing some reliance upon assurances thus given and re- 
peated. There were other facts to be weighed in connection with 
the assurances given by the foreman, upon the question of con- 
tributory négligence on part of plaintiff, — such as the composition 
of the bank, the character of the overhanging crust, the fact that 
it had remained in its then condition since the previous day, and 
that it had resisted the efforts of the foreman to throw it down. 
Under thèse circumstances, we think the questions of the assump- 
tion of the risk and of contributory négligence on part of plaintiff 
were for the jury, and not for the court, and that it was error to 
withdraw them from the jury. 

The judgment is therefore reversed, and the case is remanded to 
the circuit court, with instructions to grant a new triaL 



UNION PAO. RY. GO. v. CALLAGHAN. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 248. 

1. Mastek and Servant— Vice Pmncipal— Conductob dp Eepair Tkain and 

Sbction Fokbman. 

Tlie conductor of a repair train on the main Une of a rallroad is a vice 
principal witU respect to tlie section foreman of a brancli line wlio is 
injured by the conductor's négligence while riding on the repalr train 
mirter orders from the railway superlntendent to take ail his section 
handa and assist in repairing the main line. Kailroad Co. v. Ross, 5 
Sup. et. Rep. 184, 112 U. S. 377, foUowed. 

2. Same — Concuhrent Négligence of Master and Fellow Servant — Bub- 

den dp Proof. 

A master is liable for an injury to his servant, caused by the master's 
négligence aud the concun-ent négligence of a fellow servant, but the 
burden is on the plaintiff to show that the master's négligence is the 
proximate cause of the injury. 

3. Négligence — Proximate Cause — Neahness in Timb and Place. 

The proximate cause of an injury is not necessarily or generally the act 
or omission nearest in time or place. 

4. Same— Evidence— Question por Jury. 

Under the rules of a railway company, in case of an extraordinary 
storm, trains were required to stop before crossing bridges and other 
points liable to damage, imtil a man had been sent forward to inspect 
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them. Conductors were requlred to make careful inquiry at aD stopplng 
places, and, when thought advisable, to make extra stops, to ascertain 
the extent and severlty of storms, taklng no risk. The conductor and 
engineer of a train sent out to repalr a railroad after a heavy storm knew 
of the dangerous condition of the roadbed. A section foreman signaled 
the train to stop, in order to give information of the dangerous condition 
of a bridge, and the engineer slowed down, whereupon the conductor 
signaled him to go ahead, and the train proceeded at 15 miles an hour, 
without receiving the section foreman's information, ran upon the bridge, 
disregarding a danger signal placed thereon, and broke It down, Injuring 
plaintiff, who was riding on the train. Held, that it could not be sald as 
a matter of law that the englneer's négligence in disregarding the danger 
signal interrupted the séquence between the négligence of the conductor 
in ordering the train ahead without obtaining the section foreman's in- 
formation and the injury complained of, and that the court properly left to 
the jury the question whether the eonductor's neghgence was the proximate 
cause of the injury. 

In Error to the Circuit Court of the Unîted Stalea for the Dis- 
trict of Colorado. 

At Law. Action by James Calla.ghan against the Union Pa- 
cific Eailway Company for personal injuries. Judgment was given 
for plaintiff. Défendant brings error. AfiSrmed. 

Statement by SAJïlBOEN, Circuit Judge: 

On the *18tli day of August, 1890, a repair train operated by the Union 
Pacific llailway Company, the plaintiff in error, hereafter called the défend- 
ant, fell through a defective bridge, and James Callaghan, the défendant m 
error, hereafter called the plaintiff, who was riding upon it, was injured. He 
sued the défendant for négligence In the opération of thls train, and recov- 
ered judgment upon the verdict of a jury, and it Is to reverse thls judgment 
that this writ of error was sued out The train was nmning from the city 
of Trinidad to the town of Trinchera, In the state of Colorado. It con- 
sisted of flve fiât cars, loaded with timbers to be used In repairing bridges 
on the road over which it was running, three box cars, and a caboose. Heavy 
storms had prevalled during the week preceding the accident, had caused ex- 
tensive washouts, and had damaged the roadbed and bridges, so that none but 
repair trains had passed over this railroad between Trinidad and Trinchera 
for three days. The plaintiff was section foreman on a branch railroad which 
extends from Trinidad to Soprls. On August 17th he was ordered by defend- 
ant's superintendent to take aU the men on Us section, and assist in repairing 
the main road between Trinidad and Trinchera. He boarded the repair 
train, which was in charge of one De Remer, at Trinidad, and at 5 P. M. 
on that day the train left that place for Trinchera. It proceeded slowly 
through the night. The track foreman and De Remer walked with a lan- 
tern in front of the train a large portion of the night. Before moming they 
found one bridge washed out and another rendered dangerous by floods, and 
repaired them. The bridge where the accident occurred was about one-half 
mile north of Trinchera and three miles south of Adair, which was a station 
on this railroad. Fifteen feet of the bank on each side of this bridge had 
been washed away, so that it was not safe for trains to go over it. The sec- 
tion foreman of the section in which tiie bridge was situated had discovered 
Its condition the day before the accident, and had caused the usual danger 
signal— a red flag— to be placed in the space between the rails about 700 feet 
north of the bridge. When this repair train reached Adair It was running 
about 15 miles an hour. The foreman of this section was at the station of 
Adair. 'He signaled the train to stop, and if it had stopped he would hâve 
Informed the men in charge of it of the condition of the bridge, and of the 
danger from it. The engineer saw his signal, responded to it, and slackened 
the speed of the train to about four miles an hour, when the conductor sig- 
naled him to go ahead, and he went on before the section foreman could 
give any Information to the men upon the train. 
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One of the raies of the défendant Is: "In case of an extraordlnary raln 
storm or high water, trains mnst be brought to a stop, and a man sent ont to 
examine bridges, trestles, culverts, and other points liable to damage, before 
passing over. Oonductors will make careful inqulry at ail stopplng places, 
and, when thought advisable, make extra stops, to ascertaln the extent and 
severity of storms, taking no risk." 

The bridge was visible and its condition apparent for about 90O feet north. 
of it on the railroad, but the englaeer apparenûy saw neither the flag nor the 
damage to the bridge, but drove his train upon it, and the car on which tlio 
plaintiff was riding went through it, and injured him. 

The court charged the jury that, if the plalntlfC's injury waa caused by the 
négligence of the engineer alone, he could not recover, because the latter was 
liis fellow servant; but if the négligence of the conductor in refusing to 
stop at Adair, or in failing to stop the train before entering upon the bridge, 
contributed to the Injury, the défendant was liable for the damages. AU 
the errors assigned may be falrly said to relate to the last clause of thls in- 
struction. 

Willard Teller, (H. M. Orahood, E. B. Morgan, and J. M. Thurston, 
on the brîef,) for plaintiff in error. 

W. H. Bryant, (C. S. Thomas and Bryant & Lee, on the brief,) for 
défendant in error. 

Before SANBOEN, Circuit Judge, and SHIEAS and THAYER, 

District Judges. 

SAITBORN, Circuit Judge, (after stating the facts.) Under the 
décision of the suprême court in Railroad Co. v. Ross, 112 U. S. 377, 
.0 Sup. et. Eep. 184, it must be held that, so far as this plaintiff 
was concerned, the conductor of thîs train was the defendant's vice 
principal, and that the railway company was liable for any dam- 
age to the plaintiff caused by his négligence. 

It is also well settled that a master is liable for an injury to a 
servant which is caused by his own négligence and the concurrent 
négligence of a fellow servant. Railway Co. v. Cummings, 106 
U. S. 700, 702, 1 Sup. et. Eep. 493; Harriman v. Railway Co., 45 
Ohio St. 11, 32, 12 N. E. Eep. 451; Lane v. Atlantic Works, 111 
Mass. 136; Griffln v. Railroad Go., 148 Mass. 143, 145, 19 N. E. 
Eep. 166; Cayzer v. Taylor, 10 Gray, 274; Elmer v. Locke, 135 
Mass. 575; Booth v. Eailroad Co., 73 N. Y. 38; Cône v. EaUroad Co., 
81 N. Y. 206. 

But in every such case the négligence of the master must be the 
proximate cause of the injury, and the burden is on the plaintiff to 
prove such acts of carelessness on his part as constitute the immé- 
diate cause of the accident. No act contributes to an injury, in the 
légal acceptation of that term, unless it is a proximate cause of 
that injury, — ^unless it is near to it in the order of causation. Jacob- 
us V. Eaiiway Co., 20 Mînn. 125, 134, (Gil. 110.) 

The court below carefuUy instructed the jury that the plaintiff 
could recover only in case they found (1) that the conductor failed 
to exercise ordinary care in refusîng to permit the train to stop 
when signaled at Adair, or in failing to stop it before it entered 
upon the bridge, and (2) that this négligence was the cause of the 
injury; but that, in case they found both of thèse issues against 
the défendant, they might render a verdict for the plaintiff. The 
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contention of the défendant is that it conclusively appears from 
the évidence that the accident was not the natural and prob- 
able conséquence of the négligence of the conductor, but that 
the subséquent carelessness of the engineer, who failed to^ see 
the danger signal on the track or the damage to the bridge, 
and failed to stop his train before he drove upon it, was an indé- 
pendant intervening cause which the conductor could not hâve 
anticipated, and from which the accident in realîty resulted. They 
urge that the conductor's order to proceed at Adair was only a 
direction to the engineer to proceed slowly and carefuUy, to stop 
before passing any bridges or trestles, so that a man could be sent 
out to examine them, and generally to proceed carefuUy accord- 
ing to the rules of the company ; and they insist that the conductor 
could not hâve anticipated that the engineer would commit a 
breach of his duty, violate the rule in évidence, and dash upon 
the bridge without stopping to examine it This argument is per- 
suasive, and worthy of considération. 

In RaUway Co. v. Ellîott, 55 Fed. Eep. 949, we had occasion to 
consider the rule of law hère invoked, and there said: 

"An Injury that is the natural and probable conséquence of an act of nég- 
ligence is actionable. But an injury that could not bave been foreseen or 
reasonably anticipated as the probable resuit of the négligence Is not ac- 
tionable; nor is an injury that Is not tlie natural conséquence of the négli- 
gence complained of, and that would not bave resulted from it but for the 
interposition of some new independent cause that could not hâve been. an- 
ticipated." 

The questions in this case then are, was it so clear that the acci- 
dent could not hâve been reasonably anticipated from the con- 
ductor's violation of the rule, or was it so clear that the accident 
was the resuit of a cause independent of the conductor's négli- 
gence, and subsequently intervening, that the court should hâve 
withdrawn thèse questions from the jury? for it was the province 
of the jury to détermine thèse questions if they were doubtful. 
If there was évidence in the case from which reasonable men 
might fairly conclude that the négligence of this conductor was 
the proximate cause of the injury, the court properly submitted 
thèse questions to the décision of the jury. 

In EaUway Co. v. Kellogg, 94 U. S. 469, 474, 476, Mr. Justice 
Strong, who delivered the opinion of the court, said : 

"The true rule is that wbat is the proximate cause of an injury is ordi- 
narily a question for the Jury. It is not a question of science or of légal 
Isnowledge. * * * In the nature of thiiigs, there Is in every transaction a 
succession of events more or less dépendent upon those preccding, and it is 
t!he province of a jury to looli at this succession of events or facts, and ascer- 
tain whether they are naturally and probably connectod witb each other by a 
continuons séquence, or are dissevered by new and independent agencies; and 
Ihls must be dctermined in view of the circumstances existiag at tho time." 

In consîdering thèse questions it must also be borne in mind 
that the proximate cause is not always nor generally the act or 
omission nearest in time or place to the effect it produces. In the 
séquence of events there are often many remote or incidental 
causes nearer in point of time and place to the effect than the mov- 
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îng cause, and yet subordinate to and often thernselres influenced 
if not produced by it. Thua a def ect în the construction of a boiler 
of an engine may long exist withont harm, and yet finally be the 
proximate cause of an explosion, to which tlie négligence of an 
engineer, tbe climate, and many other incidental causes nearer 
by years to the effect may contribute. Cases illustrating tbis 
proposition are Railroad Co. v. Kellogg, supra; Insurance Co. v. 
Boon, 95 U. S. 117, 130; Lynch T. Nurdin, 1 Q. B. 29; Hlidge v. 
Goodwin, 5 Car. & P. 190, 192; Clark v. Chambers, 3 Q. B. Div. 327; 
Pastene v. Adams, 49 Cal. 87. 

Again, an effect is usually the resuit of many causes, some proxi- 
mate, others remote. The rule by which the former are to be 
separated from the latter is admitted by ail to be diiBcult of ap- 
plication, and the best that can be done is to carefully apply it 
to the cireumstances of each case as it arîses. 

Bearing in mind the rules and considération to which we hâve 
fhus briefly adverted, let us now consider whether or not reasonable 
men might fairly conclude under ail the facts and cireumstances 
of this case that the négligence of this conductor was the proxi- 
<nate cause of the disaster. The train came into Adair at 5 
o'clock in the morning, at a speed of 15 miles an hour. Extraor- 
dinary storms and floods had caused the destruction of bridges 
and parts of the roadbed from Trinidad to Trinchera. The force 
of men upon this train had found and repaired two dangerous 
bridges during the night before. The conductor and engineer- 
knew the dangerous condition of the road, and had been moving 
over it during the night behind two pedestrians, who carried lan- 
terns. The defective bridge was three miles south of Adair, and 
between that place and the next station, The foreman of the 
section, who was aware of the defect and danger, signaled the 
train to stop, so that he might tell the men in charge of it of the 
danger ahead, the engineer slackened his speed to four miles an 
hour, when the conductor ordered him to go on; he increased 
his speed; the conductor did not countermand his order; the en- 
gineer continued to obey it, ran upon the bridge, and it fell. The 
conductor must hâve known "where that bridge was. What, then, 
was the natural and probable conséquence of running by the sta- 
tion where the section foreman was waiting to give information, 
and upon such a bridge, without inquiry or examination, after the 
the disastrous floods and washouts, of which he was aware? It 
was disaster, destruction of property, and of life. It seems to 
us that thèse were the résulta the conductor might reasonably hâve 
anticipated from his acts. They were the results he ought to 
hâve anticipated, the results that a reasonably prudent man would 
hâve anticipated. Indeed, the managers of the défendant corpora- 
tion who established its rules did anticipate thèse very résulta 
as the natural and probable conséquence of such a course of ac- 
tion. It was because they anticipated them that they prohibited 
this course of action, and enacted the rule that conductors should 
make inquiries at ail stopping places, and take no risk; and that 



UNION PAC. BY. CO. V. CALLAGHAN. 993 

trains should be brought to a stop, and a man sent ont to examine 
each bridge and trestle before passing over it in cases of such 
storms and floods as this in question. 

But it is urged that the négligence of the conductor was not in 
fact tlie proximate cause of tlie accident, but that 'it resulted from 
an independent intervening cause, viz. the failure of the engineer 
to see the danger signal, and to stop the train himself at the 
bridge. There are several answers to this proposition: 

First. We are unable to say from this évidence that the négli- 
gence of the engineer was an independent cause. It may hâve 
been dépendent upon the négligence of the conductor; it may hâve 
been induced or caused by the latter. The conductor directed the 
movements of this train. The duty of the engineer was to obey 
his orders. When he undertook to stop at the signal of the sec- 
tion foreman, that the conductor might make inquiries that he 
was required to make by the rule as to the road before them, the 
engineer was ordered to proceed. He had been running his train 
15 miles an hour, but had slackened its speed to 4 miles an hour 
when he received this order. He may hâve inferred, and probably 
did infer, that the conductor had în some way leamed that there 
was no more danger ahead; that the rule in évidence no longer ap- 
plied to this train; and hence that there was no need to stop 
to inquire, and that he could safely rush on at the speed that he 
had been making; and thus the action of the conductor may hâve 
lulled him into the fatal security that induced his carelessness. 

Second. The négligence of the eng'ineer was not an intervening 
cause that interrupted or turned aside the natural séquence of 
events, or prevented the natural and probable elïect of the con- 
ductor's négligence. It simply failed to interpose the engineer's 
care to prevent this probable resuit, and left the natural séquence 
of events to flow on undisturbed to the fatal effect. It may be 
true that, if the engineer had seen and obeyed the danger signal 
on the track, or had seen the damage to the bridge, and had stopped 
the train, the accident would not hâve happened; but his failure 
was but the concurring or succeeding négligence of a servant, 
which permitted the conductor's breach of duty to work ont un- 
disturbed the disastrous resuit of which it was the primary and 
efficient cause. Moreover, we are unwilling to say that this 
conductor ought not to hâve anticipated the négligence of the 
engineer. He had ordered him to assist him in his own breach of 
duty, in disobeying the rule of the company reqtiiring him to stop 
at Adair, and inquire; and we are unable to say but that he ought 
to hâve foreseen that this order would be taken by the engineer 
as a communication that the rule in évidence was no longer ap- 
plicable to their train. However this may be, the négligence of 
this engineer did not so break the séquence of events between the 
négligence of the conductor and the accident as to reïieve the de- 
fendant. 

The independent intervening cause that will prevent a recovery on 
account of the act or omission of a wrongdoer must be a cause 
v..56f.no.ll— 63 
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wMch întçrruptB the natiiral séquence of events, turns asîde their 
course, prevents the natural and probable resuit of the original 
act or omission, and produces a différent resuit, that could not 
hâve been reasonably anticipated. The concurrent or succeeding 
négligence of a fellow servant or a third person which does not 
break the séquence of events is not such a cause, and constitutes 
no défense for the original wrongdoer, although, in the absence 
of the concurrent or succeeding négligence, the accident would not 
hâve happened. Martin v. Iron Works, 31 Minn. 407, 410, 18 IST. W. 
Eep. 109; Burrows y. Coke Co., L. K. 5 Exch. 67; Kicker r. Pree- 
man, 50 N. H. 420. 

We hâve now stated the reasons which hâve led us to the con- 
clusion that the court below submitted the questions at issue to 
the jury under proper instructions. For the same reasons we are 
of the opinion that there was no error in îts refusai of the défend- 
ants requests. 

It is claimed in the argument that the négligence of the conduct- 
or was not properly pleaded, but the complaint states "that the 
said accident resulted and was caused entirely by the négligence, 
carelessness, and recklessness of the said offlcers of the said com 
pany, together with the conductor and engineer in charge of the 
train on which plainttff was riding," and no objection was made 
to the introduction of any of the évidence on which the verdict 
was based. In view of thèse facts, we think the pleading is now 
sufficient, and the judgment below is affirmed, with costs. 



ST. LOUIS & s. F. EY. CO. v. FAER. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 237. 
CosTs— Suit in Fokma Paupbris — Abkansas Ktatdte in Force in Indian 

TlîRKITORT — NONRBSIDENT PlAINTIPF. 

Under Act May 2, ISUO, § 31, (2« Stat. 94.) piitting in force in tlie Indian 
Territory Oie etatutes of Arkansas, and Mansf. Dig. Ark. §§ 1053-1061, 
providing that every poor person, not being able to sue, may be permltted 
to bring hls action wilhout liability for costs or fées, the privilège of 
sMng in forma pauperis under order of court is granted to every poor 
person in tlie .iurisdiction of the United States, and not merely to poor 
persons résident in the Indian Territory. 

Same— Practice— Motion to Dismiss— Time ci' Making. 

Under the statntes of Arkansaa, extended to the Indian Territory l»y 
Act May 2, 1890, § 31, (26 Stat 94,) allo-wing poor persoi.s to sue lu forma 
pauperis, imder order of court, (Mansf. Dig. Ark. §§ 1053-1061,) and requir- 
ing a nonresident plaintitt to file a bond to secure costs, (section 1036,) un- 
der penalty of having his axrtion dismissed, (section 1037,) a motion to set 
aslde an order allowiug a nonresident to sue in forma pauperis should not 
be granted, when made on the eve of trial, more than four months after 
such order was made, and after more than 20 dépositions hâve been taken. 
1b the cause. 

Evidence— Expert Testimony— Latent Depect. 

In an action for personal injuries caused by a defect in the vs^elding of a 
brake staff on a freight car, where the broken stafC is not produced In 
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court, and therè Is no testimony as to Its appearance before the accident, 
but plaintlff introduces évidence as to the appearance of the fracture, 
tending to prove that the defect would hâve been ddscovered by a proper 
Inspection, the opinion of an expert machinist, who examined the frac- 
tured parts at the tlme of the break, as to the possibility of disiiovering 
the defect hy Inspection before the fracture, together with his reasoni» 
tlierefor, is admissible in évidence. 

4. Damages — Personal Injukibs — Proximatk Cause — Abscbss One Year 

AFTBR A FaIjL. 

In an action for personal Injuries suffered by plaintlff In falllng from 
a frcight car, the injuries alleged In the eomplaint vcere the crushing of 
the left leg, necessltating amputation, and bruisos on hIs right Mp, Plain- 
tlff testified that his health was good before the accident, and that h& 
recovered and was in good health tmtU nine months after It, when he bc- 
gan to feel a soreness in his right hip, whlch after three months devel- 
oped mto an abscess. Beld, that thls testimony, on request of défendant, 
sliould hâve boen withdrawn from the jury, since there was no cvidenct» 
or presumption that the abscess was caused by the faU. 

5. Same— Mbasurb of Damages — Probable Eabnings and Expectation of 

Life. 

In an action for person.ql Injuries, plaintiff's attomey, in his argument 
to the jury, said that the life tables proved that plaintiff would prob- 
ably live 40 years, and that the jury should talie plaintiff's yearly earn- 
ings. and nniltiply by 40 to get the correct amount of damages; that, 
eonsidering the past and future sufferings, tbis method could work no in- 
justice. 3tld, that the ovorruling of objections to thls argument, as au 
unfair and misleading one, was réversible error, although the judge 
chargea the jui-y that if they foimd for plaintiff they should allow such 
a sum as would compensate him for past and future loss by reason of 
his injuries, but that they must conslder his power to eam money in new 
employments. 

In Error to the United States Court in the Indian Territory. 

At Law. Action by James D. Tarr against the St. Louis & San 
Francisco Eaiiway Company for personal injuries received by plain- 
tiff while in defendant's service. Verdict and judgment were 
given for plaintiff. Défendant brings error. Eeversed. 

Statement by SA2>Î^B0EN, Circuit Judge: 

On June 20, 1891, James D. Farr, the défendant In error, hereafter called 
the plalntilï, was thrown from the top of a freight car, and Injured, by the 
breaking of a brake staff with which he was trying to set a brake on a car 
in one of the trains of the St. Louis & San Francisco RaUway Company, the 
plaintiff in error, hereafter called the défendant. He was a brakeman in the 
employment of the défendant, and was performing his duty as such when he 
was injured. The bralve staff broke at the point where the staff proper was 
welded onto that portion of the brake stalï known as the "barrel." There 
was a defect in this welding to such an oxtent that the staff had only about 
one-third of the strength of a Sound staff of its size. This braire staff was 
on a freight car owncd by the Atchison, Topeka & Santa Fe Rniiroad Com- 
pany. This car was passing over defendant's railroad. The plaintiff insisted 
that a proper inspection would hâve developed the defect, and hâve pre- 
vented the accident, while the défendant claimed that this defect was latent; 
that it carefully inspected the car, and did not dlscover it; and that it could 
not hâve been discovered before the accident, by any reasonablc Inspection. 
Upon this question the évidence was conflicting. One of the plaintiff's wit- 
nesses testified that he examined the ends of the staff after It was broken; 
that "about one-third of the rod was a fresh break broken right square 
across, and the rest looked to be an old break. The fresh break seemed to 
be right square across, and the old break seemed to be slanting;" that the 
new break seemed to be ail together, and the old break seemed to be ail 
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together; and that he did not see any fresh break or shell around the outer 
surface of the staff. On the other hand, one of the defendant's wltnesaes, a 
machinlst of 20 years' expérience, testified that he saw the enda of the 
broken staff; that it was broken about one-thlrd of the way across, nearly 
square, and then broken dlagonally up the staff; that the square break was 
bright, and the diagonal break was of a duU, dead color, except a thln portion 
around the edge of this break, and that this thln portion was a bright, fresh 
break; that the portion which was of a duU color was not a fresh break, 
but a flaw In the iron caused by a defectlve weld, and that the thin portion 
around the edge of this defectlve weld was evidently caused by a perfect 
swaging of the Iron whlle hot at the tàme It was welded, and that this swa- 
ging would hâve effectually concealed the defect from the eye. He further 
testified that when the weld Is made in such a staff, even if there is a flaw 
caused by a pièce of dlrt or sulphur or some foreign substance gettlng be- 
tween the two parts welded, the blacksmlth always swages both parts of the 
Iron,— that Is, he hammera both portions whlle they are yet hot with a tool 
eo constructed as to bring the Iron to Its proper slze and form,— and when 
thus swaged it is impossible to tell by Inspection whether the weld extends 
dear across the Iron or not. 

There was a verdict and judgment for the plalntlff, and this wrlt of error 
was sued ont to reverse the judgment. 

L. P. Parker, (E. D. Kenna, on the brief,) for plaintiff in error. 
George A. Grâce, (Thomas S. Osbome, on the brief,) for défend- 
ant in error. 

Before SAOTiORN, Circuit Judge, and SHIRAS and THAYER, 
District Judgea. 

SAJNBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

1. A nonres'ident of the Indian Territory, who has a cause of 
action for a Personal injury, but has not the means to sue, may 
be permitted to sue, or to prosecute an action aiready commenced, 
in forma pauperis, in the United States court in that Territory, 
and he is not required to give security for costs under the laws 
there in force. Sections 1053 to 1061, inclusive, of Mansûeld's 
Digest of the Laws of Arkansas, provide that every poor person 
not able to sue, and having such a cause of action as that 
set forth in the complaint in this case, may, by order of the court, 
be permitted to bring or prosecute his action Vithout liability to 
his attorney, or to the officers of the court, for costs or fées. Sec- 
tion 1036 of Mansûeld's Digest provides that a plaintiff who is a 
nonresident of the state of Arkansas shall file a bond to secure 
the costs of the action, and section 1037 pro vides that: 

"An action in which a bond for costs is required by the last section, and 
has not been glven, shall be dlsmlssed on the motion of the défendant at any 
time before judgment unless in a reasonable time to be allowed by the 
court after the motion is made therefor the bond Is flled securing ail past 
and future costs; and the action shall not be dlsmlssed or abated if a bond 
for costs Is glven In such time as the court may aUow." 

By the act of congress of May 2, 1890, (26 Stat. 94, c. 182, § 31,) 
thèse provisions of the statutes of Arkansas were extended over, 
and put in force in, the Indian Territory. This action was com- 
menced July 23, 1891. The plaintiff filed a pétition in the court 
below for leave to sue as a poor person, September 2, 1891. This 
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pétition was granted, and tlie défendant was allowed to file its an- 
swer by an order of the court made September 3, 1891. The an- 
swer was filed on that day. The action was continued over the 
tenu September 24, 1891. The défendant moved to set aside the 
order allowing the plaintiff to sue as a poor person, January 26, 
1892. That motion was denied February 8, 1892, and this déniai 
is the first error assigned. 

The défendant bas no valid ground of complaint hère, for two 
reasons : 

First. The act of congress which put the Arkansas statutes in 
force in the Indian Ter ri tory provided, in effect, that the court be- 
low might permit any poor person who was unaJble to pay the costs 
of a suit to prosecute it in forma pauperis. It will not do to say 
that this statute applies only to résidents of the Indian Territory, 
because the statute itself déclares that "every poor person" shall 
hâve this privilège, and because congress, which was legislating 
for the entire nation, must be presumed to hâve granted this privi- 
lège to ail the poor persons within its jurisdiction; that is to say, 
to ail within the United States. Heckman v. Mackey, 32 Fed. Eep, 
574; Miller's Adm'r v. Norfolk & W. R Co., 47 Fed. Eep. 2G4, 267. 

Second. The motion came too late. The order allowing the plain- 
tiff to sue as a poor person was made in September, 1891. In that 
month the action was continued. In January, 1892, after more 
than 20 dépositions had been taken, and after more than four 
months had elapsed since the original order was made, and when 
the trial was imminent, the défendant, for the first time, moved to 
set aside this order. This unexplained delay, after full notice 
of the nonresidence of the plaintiff, which was g'iven by the com- 
plaint, was a waiver of any right the défendant had in this matter. 
The fair construction of the statutes of Arkansas we hâve referred 
to is that the action of the nonresident who will not give security 
for costs must be dismissed unless he is a poor person, unable to 
pay them. When he is adjudged to be such a poor person, the 
statute provides that the court shall appoint bis attorney, who 
must serve without compensation. It would be a nianifest in- 
justice to permit the défendant to impose upon the plaintiff's attor- 
nej' ail the labor of preparing for a trial, where so many déposi- 
tions were taken, only to dismiss the case on the eve of the trial 
on a ground of which it must bave been aware when the original 
order was made. Wallace v. Collins, 5 Ark. 41, 47; Swift v. Stine, 
(Wash.) 19 Pac. Rep. 63. 

2. Where the question is whether or not a defective weld of an 
iron staff, which caused its break, could be discovered by inspection 
before it broke, a compétent expert, who saw one of the broken 
pièces, may testify to the appearance of the broken end, and give his 
opinion upon the question. J. A. Headrick was a machinist of 20 
years' expérience. He exaniined one end of the broken staff im- 
mediately after the accident. He testifled that the break was 
caused by a defective weld; that the most natural cause for this de- 
fect would be that some dirt or coal or sulphur got between the 
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two parts, and prevented the flber of one pièce of the iron from 
joining perfectly with. that of the other, and that in kis opinion 
this was tlie cause of the defect in this staff; that such a defect 
as this can exist in any bralce staff, or any other weld, without any 
indication on the surface of the iron of any weakness or defect 
tlierein; that he could see on this stalî where the weld was perfect, 
and where it was détective, as he saw it but a short time after it 
was brolcen. Then foUowed, in his déposition, the following state- 
ment, which was striclîen ont by the court on the plaintiff's motion : 

"And In my judgment sucli a defect as this coiild not hâve been discovered 

by inspection, as t/ie ironhad been vieil sicaged; thatts to say, the outside of the iron 
appeared smooih, and would indicate that the weld was perfect before il was broken. " 

That portion of this statement which appears in italics was con- 
flned to a description of the appearance of tlie broken staiî, and was 
proper évidence for the jury to consider in deciding the main ques- 
tion, whether or not a proper inspection would hâve brought the 
defect to light. The broken staff was not produced. No witness 
who examined it before it broke testifled to its appearance then. 
The plaintiff's witnesses had properly testifled to the appearance of 
the broken ends after the accident, and such testimony seems to 
hâve been the best the case permitted. Indeed, in the absence of 
eyewitnesses of the staff before the break, what could be more 
pertinent or persuasive to détermine what the eye could then hâve 
seen than the description of that which the eye did see immedi- 
ately after the break? Nothing, unless the opinion of an expe- 
rienced man, skilled in the art of weldr^g, would hâve been; and 
this brings us to a considération of the first part of the rejected 
sentence, where this machinist expressed his opinion that the defect 
coxild not hâve been discovered before the break. The jury cannot 
be presumed to hâve been machinists or blacksmiths. We cannot 
suppose that they were familiar with the process of swaging, or its 
effect upon the appearance of an iron rod defectively welded. This 
was not a matter of common knowledge. It seems plain that 
the jury would not hâve been as compétent as this experienced 
machinist to décide whether or not this defect could hâve been seen 
before the break, if they had examined the broken staff. They 
were wanting in the knowledge, skill, and expérience that best flts 
men to détermine this question, — the knowledge, skill, and expé- 
rience that this witness had, — that of the machinist familiar with 
the process of welding, and its defects and dangers, patent and 
latent. 

In 2 Tayl. Ev. § 1275, the law is thus stated: 

"It may be laid down as a gênerai rule that the opinion of a witness pos- 
sessing pcculiar skill is admissible whenever the subjoct-matter of inquiry is 
sudi that inexperienced persons are unliliely to prove capable of forming 
a correct judgment upon it without such assistance." 

The opinion of this witness came fairly within this rule, and it 
should hâve been received. Krippner v. Biebl, 28 Minn. 140, 142, 9 
N. W. Eep. 671; Davidson v. Railway Co., 34 Minn. 51, 55, 24 N. W. 
Eep. 324; Railroad Co. v. Huntley, 38 Mich. 537. 
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3. The damages recoverable for an injury are limited to its natural 
and probable conséquences. There is no presumption that a Per- 
sonal injury, from which one recovers so as to enjoy good liealth, 
is the cause of an abscess, to which men who hâve nerer been 
injured are frequently subject, simply because that abscess makes its 
flrst appearance subséquent to the injury. Before a recovery can 
be permitted for such an abscess, convincing proof must be adducea 
that the injury was its proximate cause. There is no presumption 
that an abscess on the right hip, which first "hurt" nine months 
after, and which formed a year af ter, one received a f ail that bruised 
his right hip and side, and necessitated the amputation of his left 
leg, was the resuit of that fall, where the victim of the injury re- 
covered, and enjoyed moderately good health after his fall, and 
before the abscess began to gather. The plaintiff in this case was 
injured June 20, 1891. He testifled that his health was as good 
as any one's before the accident; that after the accident his health 
was tolerably good, until he had a sort of sickness, in June, 1892; 
that he had a "kind of hurting in his right hip for two or three 
months, and then [in June, 1892] an abscess formed in his side, and he 
had to hâve an opération performed;" and that the opération cost 
him |160. He further testifled that when he fell, in June, 1891, he 
was bruised on his right side and on his left side, on his right 
shoulder and on hia right hip. The testimony concerning the ab- 
scess was objected to when introduced, and at the close of the 
trial the court was requested to withdraw it from the considéra- 
tion of the jury, on the ground that there was no évidence tending 
to show that it resulted from the injury sued for. No mention 
of this abscess was made in the complaint. The injuries there al- 
légea were the crushing of the left leg, necessitating amputation, 
the braises from the fall, and the conséquent suffering. No wit- 
ness testifled that this abscess was caused, or that it might hâve 
been caused, by the fall of the year before, while the testimony 
of the plaintiff that "he had some kind of a hurting in his hip for 
two or three months, and then the abscess formed," is very per- 
suasive proof that he had no soreness there for months prior to the 
gathering of the abscess. It tends strongly to show that his 
bruises had long been healed before this hurting commenced. It 
is common knowledge that boUs, carbuncles, and abscesses are not 
generally caused by bruises, falls, or the amputation of limbs. 
Bruises generally heal without thèse tormentors; abscesses gen- 
erally form without antécédent bruises; hence, in the absence of 
any évidence that an abscess was caused by a bruise or a fall, it 
can no more be said to be the natural or probable conséquence 
tliereof than could a fever, the diphtheria, pneumonia, or any other 
disease to which the injured and the uninjured are alike liable. As 
there was no évidence that the injury complained of hère was the 
cause of the abscess, and no presumption to that eflect, the évi- 
dence concerning it should not hâve been submitted to the jury. 

4. The plaintiff 's attorney, in his closing argument to the jury, 
told them that the life tables proved that the plaintiff would prob- 
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ably live 40 years; that in that time, at $15 a month, he would earn 
$7,200; at ?70 a month, $33,600; at $50 a month, $24,000; at $40 a 
month, $19,200; and then he added: 

"Now, gentlemen, any one of thèse figures are sustalned by the évidence. 
It can not be slmply guesswork. And then you take Into considération hla 
sufferings; what he has suffered, and what he will hereafter suffer. You 
cannot be doing an injustice. You will find what amount he could eam In a 
month, and then mtiltiply that by twelve, and that by forty, and then you 
get the correct amount of the damages." 

To thèse remarks the défendant objected on the ground that 
this was an incorrect method of arrivlng at the measure of damagea, 
and that the remarks were unfair, and tended to mislead the jury. 
The court overruled the objection, and remarked, "That is a fair 
argument." This was a manifest error. The présent value of 
the earnings of 40 years to come, if absolutely assured, is much less 
than 50 per cent, of their amount, at any rate of interest that pre- 
vails in the Indian Territory; and when it is considered how un- 
certain thèse earnings are, how many chances of disability, disease, 
and disposition condition the probable earnings of a young man, 
the rule announced is absurd. Nor was the vice of this argument, 
or of the court's approval of it, anywhere extracted in the gênerai 
charge. The judge contented himself with the harmless remark, 
upon this branch of the case, that if the jury found for the plaintlft 
they should allow such a sum as would compensate him for his 
pecuniary loss sustained, or that he would hereafter sustain, by 
reason of the disabilities caused by his injuries, but that they should 
not assume that he was entirely incapacitated because he could not 
perform the duties of a brakeman, but should consider his power 
to earn money in other stations in life. He nowhere condemned 
the vicions and misleading rule for measuring the plaintiff's pe- 
cuniary loss which the plaintiff's attorney had laid down, and he 
had approved. We repeat hère what we had occasion to say in 
Ratlway Co. v. Needham, 52 Fed. Rep. 371, 377, 3 C. C. A. 129: 

"General remarks of this character in the course of a ehai'ge, -while they 
may tend to show that the court really entertalns sound views of the law, 
do not extract tlie vice of an erroneous instruction, positive in Its terms, 
which directs tbe Jury to allow damages on a wrong basis." 

Nor do thèse remarks of the attorney constitute a fair argument. 
The jury is sworn to détermine the issues of the case according to 
the law and the évidence given them in court, and no argument is 
fair which misstat'es the évidence, or misleads the jury as to the 
law. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to grant a new triaL 
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UNION PAC. RY. CO. v. JAMES. 

(Circuit Court of Appeals, Eighth Circuit. June 26, 1893.) 

No. 223. 

1. Evidence— Weigiiï akd Conclusiveness — Witiidbawal op Question fkom 
Jury. 

Where there is positive uni direct testimony on one slde ol an issue, 
tlie mère fact that a Iiirger number of witnesses teslify positivdy and di- 
rectly on tlie otlier side is not sufficient to justify tlie court in determlning 
the issue, and witlidrawing it from tbe considération of the jury. 

8. Masïer and Servant — Unsafe Appliances — Masteu Chargbd with Ko- 

TICE. 

An employer wlio fails to exercise ordinary carc in providing reasonably 
safe appliances is chargea wlth laiowledge of any defect therein wliereby 
an employé is Injured. 

8. Appeal— Harmless Error — Instructions. 

In an action against a rallway company for personal Injuries sustalned 
by a braiieman whlle coupling cars, when the plaintiff's case, as sot forth 
in the pleadings, rests wholl.v upon an allégation that the Injury was 
caused by bis foot being caught in a frog which had never been properly 
blocked, an instruction that the Issue was whether the frog was bloclied 
at the lime of the injury is not réversible error when It appears that the 
court, in connection wlth this statement, further instructed the Jury that 
there could be no reoovery if the frog had originally been blocked, and 
had become defectlve through use or by accident; partlcularly when de- 
fendant's whole évidence and argument attempted to prove that the frog 
was properly blocljed at the time of the injury. 

4. Samh — Court Decidinq Question Propbr for Jury. 

In an action for personal injuries against a railway company, brought 
by a brakeman who claims to hâve been injured whlle coupling cars by 
having his foot crushed whlle caught in a defectlve frog, it Is not ré- 
versible eiTor for the court to assume that the malntaining of sueh a fi'og 
was négligence per se, when défendant has taken no exception thereto, 
although the question was one which might properly hâve been submitted 
to the jury. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

At Law. Action by Granville J. James against the Union Pacific 
Eailway Company for pensonal injuries. Verdict and judgment were 
given for plaintiff. Défendant brings error. Affirmed. 

John M. Thurston and John N. Baldwin, for plaintifE in error. 
Francis A. Brogan, (Harle & McCabe, on the brief,) for défendant 
in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYER, District Judge. The défendant in error, wliile in the 
employ of tlie Union Pacific Railway Company as a brakeman, sus- 
tained an injury to his left foot and leg which necessitated amputa- 
tion, in conséquence of which injury he brought an action against 
the railway company in the circuit court for the southem district 
of lowa, and recovered a verdict in the siun of |7,500. The material 
allégations contained in his pétition or complaint were as follows: 
That in the discharge of his duty as a brakeman on one of the défend- 
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ant's freiglit trains he was required to assist in switching some 
freight cars from tlie main track to a side track, at a station called 
"North Beud," ia tlie state of Nebraska; tliat in the disckargo of 
sucIl duty it became necessary to go betweeu two cars, for th.e pur- 
pose of coupling them; tliat at tlie place wliere tke coupling had 
to be done, at the junction of the main and slde tracks, there was 
an angle or frog formed by tlie rails, wliicli, without being blocked, 
was extremely dangerous, and liable to cause injury to any one wlio 
bappened to step therein; that at the time tke coupling was at- 
tempted, it was so dark tkat it was impossible to see wketker tke 
frog was blocked; tkat at tke time tke plaintilï entered into tke 
défendant company's service, ke was infonned by its roadmaster 
tkat ail of tke frogs and angles along tke defendant's road were 
properly fliled and blocked; tkat in point of fact tke angle or frog 
wkere tke coupling was done was not at tke time of tke accident, 
and kad not been, blocked or filled, and for want of suck blocking 
was in a very dangerous condition; tkat ia conséquence tkereof, 
as plaintilï was attempting to couple said cars, kis foot became 
fastened in tke angle or frog, so tkat ke could not extricate it, and 
tkat by tke movement of tke train kis lef t foot and leg were mangled 
and crasked. 

Tke défendant company filed an answer, wkerein it admitted tkat 
tke plaintiff was in its employ as a brakeman, but it denied ail of 
tke otker allégations of tke complaint. It furtkermore pleaded tkat 
at and prior to tke accident plaintiff kad acquired full knowledge of 
tke condition of ail of tke frogs and switckes at Nortk Bend, wkere 
tke accident kappened, and witk suck knowledge remained in tke 
defendant's service, and tkereby waived kis rigkt to claim com- 
pensation in conséquence of injuries sustained by reason of any al- 
leged def ects in tke frogs and switckes at tkat station. 

Tke controversy before tke jury appears to kave tumed mainly 
on tke question wketker tke frog complained of was blocked at tke 
time of tke accident, and wketker tke want of blocking, as ckarged 
in tke complaint, caused tke injury. Tke plaintiff produced several 
witne^es, wko testifled, in substance, tkat tkey examined tke frog 
tke morning after tke accident occurred, and found tkat it was not 
blocked or filled. On tke otker kand, tke défendant produced a 
greater number of witnesses, wko testifled, in substance, tkat tkey 
examined tke frog, eitker on tke morning succeedlng tke accident, 
or a day or two tkereafter, and tkat tkey found tke frog properly 
blocked and filled. 

At tke conclusion of ail of tke évidence, tke défendant asked tke 
court to give two instructions, and its refusai to give sucli requests 
is assigned for error. Tke first of tkese requests, omitting iiiuna- 
terial portions tkereof, was as follows: 

"In order to entitlo the plalnllff to recorer, It Is not only neressary that he 
Bhould prove that the frog in question was not blocked, hut also that the com- 
pany had knowledge or notice of the fact, or that the compnny, by the exer- 
cise of ordinary care and diligence, could hâve known that the frog in ques- 
tion was not blocked. ïhere is no proof whatever in this case proving, or 
teudiug to pi-ove, that the company had any notice or knowledge whatever 
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that the frog In question was not blocked. On the contrary, the évidence 
of the plaintiff tends to show that the frog In question was blocked, but it 
is claJmed that the blocking was Insufflcient, and had been permitted to be- 
come worn. There is no datm whaieter ni f/iis case oj négligence upon the part of 
the Company in having the frog blocked, and permilling the same to hecotne worn or 
out of repair. This action is predicated upon the fact that the frog had never been 
hlocked. This being the real status of the case, and there being an entire failure oJ 
proofthat défendant had any knowleige or notice of such, as is reguired iy law, aa 
to the fact that this frog was not blocked, the plaintiff cannotrecover, and you are in- 
siructed to relurn a verdict for the défendant." 

The second instruction, above roferred to, was, in substance, a 
direction to tlie jury to flnd for tlie défendant company, on the 
ground that the testimony tending to show that the frog was not 
bloclved at the time of the accident was so completely overcome 
and overboms by the defendant's testimony to the contrary as to 
justify the court in determining that issue of fact, and in withdraw- 
ing it from the considération of the jury. 

It is hardly necessary to observe that the second of thèse instruc- 
tions was properly refused. ïhere was testimony of a positive and 
direct character that there was no blocking in the frog on the night 
of the accident, and there was much évidence to the contrary. If 
the trial court had withdrawn that issue from the jury, on the theory 
outlined in the instruction, or on any other theory, it would hâve 
inVaded the province of the jury, and its action would hâve been 
clearly indefensible. 

We are also of the opinion that the flrst instruction, above quoted, 
was properly refused. The concluding paragraph of the instruc- 
tion, which we hâve placed in italics, correctly states that under 
the pleadings in the case the plaintiff below predicated his right 
to recover on the ground that the frog had never been blocked. 
He comjjlained of an original faulty constmction of the frog, to 
wit, the failure of the company to insert a block of wood or other 
material in the sharp angle formed by the juncticn of the rails, in 
conséquence of which trainmen were liable to hâve their feet 
caught in the angle. The complaint contained no averment that 
the défendant company had suffered and permitted the frog to 
become and to remain out of repair for such a lengtà of time that 
notice of the defect might be inferred, but the charge was spécifie 
that the frog never had been blocked cr filled. While the instruc- 
tion which was asked correctly construed the pleadings and the 
issues arising thereunder, yet it assumed (and in this respect it 
was erroneous) that proof of an original faulty construction of the 
frog was not sufficient to charge the défendant company with no- 
tice of the defect. We think that this position is untenable. 
Where the defect in an appliance is shown to be structural, and is 
of such a character as renders it unsafe, it may be inferred that 
the employer was aware of the defect. It is the master's duty to 
exercise ordinary care in providing tools, machinery, and appli- 
ances that are reasonably safe, and if appliances which hâve been 
fumished by the employer or his subagents are shown to hâve 
been originally defective and unsafe, the burden does not rest on 
an employé, when injured by such defect, to produce further evi- 
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dence tliat the master had notice tliereof. Greenleaf v. Railroad 
Co., 29 lowa, 14, 46; Morton v. Eailroad Co., 81 Mich. 423, 434, 46 
N. W. Rep. 111; Eailroad Co. v. Hines, 132 111. 161, 168, 23 N. E. 
Eep. 1021; Village of Jefferson v. Ckapinan, 127 Hl. 438, 20 N. E. 
Eep. 33; Ford v. Railroad Ce, 110 Mass. 240; Branch. v. Eailway 
Go., 35 S. C. 405, 14 S. E. Rep. 808; Railroad Co. v. Herbert, 116 
U. S. 642, 646, 6 Sup. Ct Rep. 590; Shear. & E. Neg. (4tli Ed.) § 217. 
We think, therefore, that no error was committed in refusing the 
instruction in question. 

AUeged errors in tke instructions which. were given by the court 
fOrm the next subject of contention. In the course of the charge 
the court made use of the foUowing language: 

"The défendant claims that the frog in question was blocked; tliat is Ita 
contention in the matter. Thus you are narrowed on this issue to tlie ques- 
tion, was the frog bloclïed, or was It not bloclied, at the time of the injuryî" 

And, again: 

"The question Is, was the frog bloclied at the time of the Injury? If the 
frog Was blocked at the time of the InJury, then the plaintiff has not proven 
his case as his pleadlngs make it herein, and the défendant is entitled to 
your verdict. The défendant is not requlred to prove that the frog was 
blocked. The burden is upon the plaintiff, and he must prove that it was un- 
blocked." 

It is contended by counsel for the plaintiff in error that thèse 
portions of the charge limited the jury to a finding which was in- 
sufflcient to support the verdict, in that it did not require the jury 
to détermine how long the alleged defect in the frog had existed, 
or whether the défendant had, or ought to hâve had, knowledge 
of its condition prior to the accident 

It wiU be observed that the jury were nowhere instructed that 
the fact that the frog was not blocked on the night of the acci- 
dent was in itself sufScient to warrant a verdict in favor of the 
plaintiff. That is a déduction of counsel, rather than the lan- 
guage of the trial judge. We concède, however, that the fore- 
going extracts from the charge give some color to the conten- 
tion of counsel, if they are considered by themselves, without 
référence to the context, and also without référence to the plead- 
lngs or the évidence. But it goes without saying that a mère 
excerpt from a charge ought not to be wrested from its con- 
text, and judged by itself, without référence to other directions 
which may hâve been given by the trial court. In detennining 
whetlier the excerpts in question were prejudicial or otherwise, 
the charge must be considered as a whole, and in connection with 
the pleadings and the testimony. It appears from an examina- 
tion of the record that, in connection with the statements above 
quoted, the court further instructed the jury, in substance, that 
ûie plaintiff did not claim in his pétition, and had not attempted 
to prove, that the frog, although originally well blocked, had 
been allowed to become defective through use, or that the defect 
was occasioned by an accidentai removal of the blocking. The 
jury were distinctly told, as we think, that négligence of that 
kind was neither charged nor proven, and that there eould be 
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no recovery on such grounds. Furtliermore, it is shown by tlie 
bill of exceptions that both parties tried the case upon the aa- 
sumption that if the frog was not blocked wben ttie accident 
bappened, then in ail probability it never bad been blocked, and 
tbat the condition of the switch angle, as to blocking, on the 
night of the accident, was in reality the vital issue to be con- 
sidered and determined by the jury. No effort appears to bave 
been made by the railway company to show, either by its own 
■witnesses, or by a cross-examination of the plaintiflf's wituesses, 
that the switch angle was originaUy blocked, and that without 
fault on its part it had possibly got ont of repair. On the con- 
trary, the sole effort of the railway company seems to bave been 
to satisfy the jury, by numerous witnesses, that on the niorning 
succeeding the accident the switch angle was properly fiUed, 
that the plaintiff's witnesses had either testiâed falsely, or were 
mistaken, and that the injuries 'complained of could not bave 
been occasioned by any defect in the frog. That such was the 
attitude of the parties before the jury, and that the case was 
tried on the assumption last stated, is made manifest by the re- 
marks of the trial judge in overruling the motion for a new 
trial, which hâve been incorporated into the record. Speaking 
of the same objections to the charge which are now urged in 
this court, he says: 

"Neither in the opening statement to the jury, nor In tlie argument to the 
jury, after the évidence had closed, did counsel for the défendant lay his 
case on the line of thèse requisites. Throughout the trial, the position of 
défendant was that the frog was bloclied at the time of the injmy. Both 
in opening statement and in closing argument defendant's counsi'l insisted 
that the frog was bloclied at the time of injury. To this defendant's évi- 
dence was pointed, and in faet limited, so far as it tended to réfute the 
charge of négligence alleged and attempted to be proven by plaintiff. De- 
fendant did not attempt to escape or avoid, by any showing of sudden tearing 
out of the frog, whatever force attended' plaintiff's évidence as to an un- 
blocked condition of the frog. On neither side was any t( stimony Introducod 
tending to show any sudden destruction of blocking at this frog, but on either 
side the contost was as to whether the frog was in fact blocked at the time 
of the injury. Plaintiff rested his claim, touching the cause of the injury, 
on the attempt to prove such injury was caiised by the frog being unblocked 
at time of injury, and défendant was equally content, as to évidence intro- 
duced, in attempting to prove the frog was then blocked, and defendant's 
counsel limited his argument to the jury upon the évidence to this same line 
of défense." 

In view of the fact that the case was tried upon the theory 
that under the pleadings the plaintiff was bound to establish an 
original faulty construction of the frog, by reason of which it 
was at the time of the accident, and always had been, danger- 
ous, and in view of the fact that the jury were, in effect, instructed 
that there could be no recovery by the plaintiff except on the 
précise ground stated in his pétition, we fail to see how the ex- 
pressions complained of in the charge could hâve done any harm. 
It is obvious, we think, that the jury must bave understood, 
from the whole ténor of the instructions, that the plaintiff was 
not entitled to a verdict, unless, as charged in the complaint, 
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tiie alleged defect in the frog was due to its original construc- 
tion, and was not occasioned by long-continued use, or by an 
accidentai removal of the blocking. At ail events, if the plain- 
tiff in error desired a more spécifie instruction, to the effect tliat 
the jury must be satisfled, not only that the frog was not blocked 
on the night of the accident, but that it never had been blocked 
or fiUed prior thereto, then it was its duty to hâve asked 
for such an instruction, which it failed to do. On the contrary, 
its insistence at the trial seems to hâve been that, even though 
the frog was not blocked, and never had been, it was not 
liable for the injury ccmplained of, unless it had actual or con- 
structive notice of the defect, and that the onus was on the 
plaintiff to show such notice. As we hâve already held, this 
view of the law was and is erroneous. 

It îs further contended that the court erred in assuming that 
an unblocked switch angle or* frog is a dangerous and unsafe 
appliance. With référence to this contention, it is only neces- 
sary to say that, as no exception was taken to the action of the 
trial court in charging the jury that an unfllled switch angle 
was a dangerous contrivance, we cannot notice the alleged error. 
The plaintiff offered some testimony tending to show that 
without being blocked switch frogs are unsafe, and are liable 
to occasion injuries. We think that it might properly hâve been 
left to the jury to détermine whether the maintenance of an un- 
blocked frog at the time and place of the accident was an act 
of culpable négligence, but as the court was not requested to 
submit that issue to the jury, and as no excejjtion was taken to 
the action of the court in deciding that the maintenance of such 
a switch was per se a négligent act, no error was committed 
which can be noticed by this court. It follows that, as none 
of the assignments of error appear to be tenable, the judgment of 
the circuit court must be affinned. 



WALTON v. CHICAGO, ST. P., M. & O. RY. CO. 

(Circuit Court of Appeals, Eightli Circuit. July 10, 1893.) 

No. 244. 

1. Appeal — Rrvie-w — Motion for New Thial. 

Au appellate court wiU not reverse a judgment rcndered for défendant 
on his motion to vacate a verdict and grant a new trial wliere it appears 
that the plaintiff's counsel, on the hearing of said motion, stated to the 
trial judge that the caiise "miglit as weU he determimîd fiually and at once; 
that a new trial, at most, would resuit in cumulative testimony; that If 
the plamtifC had not ùitroduced testimony sufficient to sustain a verdict 
* * * he wanted to know it without tlie * • • expense of another 
trial,"— and where It appears that in entm-ing .ludgment In favor of tlio 
défendant the tiial court pursued the only possible course that could hâve 
been pureued to détermine the case flr.ally and at once, as plaintiff had re- 
quested it to do. 

2. Same — Waiver of BRRons. 

A party will not be heard to complaln of errors which he hlmself has 
Induced the trial court to commit. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by William Walton against the Chicago, St. 
Paul, Minneapolis & Omaha Kaiiway Company for personal inju- 
ries received by plaintiff whUe in the service of défendant. Ver- 
dict was given for plaintiff. On defendant's motion to vacate the 
verdict and grant a new trial, judgment was given for défendant. 
Plaintiff brings error. Afflnned. 

F. D. Larrabee, for plaintiff in error. 

Thomas Wilson, (S. L. Perrin, on the brief,) for défendant in error. 

Before SANBOEN, Circuit Judge, and SHIEAS and THAYEE, 
District Judges. 

THAYEE, District Judge. This is a writ of error vehich is 
brought to reverse a judgment that was rendered under the foUow- 
ing circumstances : 

The plaintiff in error sued the défendant in error for personal in- 
juries sustained wMle in its employ as a bralieman and switchman. 
There was a trial in the circuit court for the district of Minnesota, 
and at the conclusion of ail of the testîmony the défendant moved 
the court to instruct the jury to retum a verdict in its favor. This 
request was denied, and a verdict was thereafter retumed in favor 
of the plaintiff in error. In due time a motion was flled by the de- 
fendant Company to set aside the verdict, to vacate the judgment 
entered thereon, and to grant a new trial, which motion was duly 
argued and submitted, and afterwards sustained. It was there- 
upon ordered that the judgment and verdict theretofore rendered 
be vacated and set aside, that a judgment be entered in favor of 
the défendant, and that it go hence discharged without day, and re- 
cover its costs. After the entry of the last-mentioned order, no 
motion was made, either to set the same aside, or to modify it, or to 
expunge any portion of the order. 

In explanation of the action talcen by the circuit court on the 
motion for a new trial, it is stated in the brief of counsel for the 
plaintiff in error, and was orally admitted in argument, that on the 
hearing of said motion "the argument before the circuit court toolc 
the form of an argument upon the facts in the case," the question 
discussed being "whether or not there was eufïicient évidence to 
sust^in the verdict" It is also conceded by counsel, both in his 
brief and orally, that, during the argument of such motion, plain- 
tiff's attomey stated to the trial judge that thé case "might as well 
be determined finally and at once; that a new trial, at most, would 
only resuit in cumulative testimony; and that, if the plaintiff had 
not introduced testimony sufficient to sustain a verdict, if there 
was missing * * * an intégral factor necessary to produce a 
cause of action, he wanted to know it without the additional ex- 
pense of another trial." 

In view of the admissions made by counsel for the plaintiff in er- 
ror, it appears, we think, that the error complained of was an in- 
vited error, — one which the trial judge committed at the request of 
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tke plaintiff in error. The trial court had the right to grant the 
motion for a new trial, and its action in that respect, being purely 
discretionary, cannot be reviewed by this court, as bas many ttmes 
been held. Henderson v. Moore, 5 Cranch, 11; Pomeroy's Lessee v. 
State Bank of Indiana, 1 Wall. 592, 597; Railway Co. v. Heck, 102 
U. S. 120. The further action of the trial court, in rendering a 
final judgment in favor of the défendant, was no doubt induced by 
the statement of counsel, that, if the verdict was set aside on the 
ground of insufScient évidence, the plaintiff did not in that event 
désire a retrial, as it would only lead to increased trouble and ex- 
pense. It is not denied that this is the plain import of the lan- 
guage employed, and that the trial court pursued the only possible 
course that could, under the circumstances, hâve been pursued, to 
détermine the case "flnally and at once," as it was requested to do, 
if it granted defendant's motion, on the ground that the facts 
proven did not constitute a cause of action. 

If we assume that the plaintiff in error did not really intend to 
request the circuit court to enter a judgment in favor of the de- 
fendant in error if it was of the opinion that, upon the facts proven, 
no case had been made out, — that is to say, if we indulge in the lib- 
(!ral presumption that the plaintiff desired some other course to be 
pursued, which would obviate a retrial, and yet préserve his right 
to hâve the case reviewed, — then we think that he should hâve ap- 
plied to the trial court, by motion or otherwise, to vacate or modify 
the erroneous judgment, before suing out the présent writ of er- 
ror. If such a course had been pursued, we must présume that the 
error complained of would hâve been corrected, if the plaintiff's at- 
torney had succeeded in satisfying the trial judge that the request 
made on the hearing of the motion for a new trial had been in any 
respect misunderstood. As the case stands upon the présent rec- 
ord, and the admissions of counsel, we are called upon to review 
an order that was evidently made at the request of the complaining 
party. This we must décline to do. It is a well-established doc- 
trine that the parties to a suit must act consistently, and that they 
will not be heard to complain of errors which they hâve themselves 
committed, or hâve induced a trial court to commit. Lonc; v. Fox, 
100 111. 43, 50; Mtche v. Earie, 117 Ind. 270, 275, 19 N. E. Rep. 749 ; Dun- 
ning V. West, 66 111. 366, 367; Noble v. Blount, 77 Mo. 235; Holmes 
V. Braidwood, 82 Mo. CIO, 617; Price v. Town of lîreckenridge, 92 
Mo. 378, 387, 5 S. W. Eep. 20; Fairbanks v. Long, 91 Mo. 628, 633, 
4 S. W. Eep. 499. 

Acting in conformity with thèse views, the judgment of the cir- 
cuit court is affirmed. 
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LITTLE ROCK & M. E. CO. V. MOSELEY. 

(Circuit Court of Appeals, Eighth Circuit July 10, 1893.) 

No. 232. 

1. Appeal — Rbvibw — Waiver of Errobs. 

A party who lias requested an instruction wtiich assumes that there Is 
some évidence as to a certain matter cannot allège error in the giving 
of anotlier instruction, relating to the same matter, on the ground that 
there was no évidence in relation thereto. 

2. Mastbr and Sbrvakt— Risks dp Employmbnt — Switchman hot Chahged 

wiTE Knowledge of Dbpective Tracks. 

In an action for personal injuries suSered by plaintiff, a switchman, 
while coupling cars, the failure of défendant to lieep the spaces between 
the ends of the ties properly filled was alleged as a cause of the injury. 
PlaintifC had been worlcing five nights before the accident as night 
switchman in the yard where It occurred, which was a mile long and half 
a mile wide, and he testifled that he did not Imow the condition of the 
tracli at the place of the accident. Eeld-, that an instruction that plain- 
tiff could not recover if he began or continued work with knowledge of 
the defect, and that he was bound to talie notice of apparent defects, 
was sufflcient, without a further charge that before taking service in the 
yard he was bound to inform himself of the condition of ail the tracks. 
Plaintiff was not bound to examine ail the tracks to see whether he 
could safely walk on them. 
8. Same — Safb Appliancbs — Railwat Company Responsible for Keglect 
DP Car Inspbctoks. 

A railway company Is responsible to a switchman In its service, who 
is injured by the breaking of a defective coupling link, for the négligence 
of its car inspeetors, in failing to discover and remedy the defect in the 
link. Railroad Co. v. Herbert, 6 Sup. Ct. Rep. 590, 116 U. S. 642, 652, and 
Railroad Co. v. Baugh, 13 Sup. Ct. Rep. 914, 149 U. S. 368, followed. 

In Error to the Circuit Court of the United States for the East- 
em District of Arlcansas. 

At Law. Action by H. W. Moseley against the Little Kock & 
Memphis Railroad Company for personal injuries suffered by plain- 
tiff while in defendant's service. Judgment was given for plain- 
tiff. Défendant brings error. Affirmed. 

U. M. Eose, (W. E. Hemingway and G. B. Rose, on the brief,) 
for plaintiff in error. 

Geo. H. Sanders and Sterling B. Cockrill, for défendant in errov. 

Before SANBORN, Circuit Judge, and SHIBAS and THAYER, 
District Judges. 

THAYER, District Judge. This is a suit for personal injuries 
which were sustained by the défendant in error while attempting 
to couple cars at Hopefleld, Ark., on the line of the Little Rock & 
Memphis Railroad Company. The défendant in error was a switch- 
man in the employ of the last-mentioned company. The accident 
occurred on October 18, 1891, before daylight, in the switch yards 
at Hopefleld, while the défendant in error was helping to make up 
a freight train that was about to leave that station. Among 
other things, the complaint alleged, in substance, that the injury 
complained of was due to the fact that the railway company failed 
v.66F.no.ll— 64 
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to provîde a suitabîe roadbed, g^rounds, and switch. yard where the 
switching was required to be done, and that it also failed to pro- 
vide suiiable coupling links wherewith to do the coupling, and that 
it neglected to properlv inspeet the coupling links that were in 
use on its cars, and keep them in a safe and proper condition to 
be used. 

On the trial in the circuit court the défendant in error, who was 
the plaintiff below, recovered a verdict for $4,000. The évidence 
showed that, as he was attempting to make a coupling on the 
occasion in question, the coupling link broke, and a large pièce 
thereof was thrown against plaintiff's right leg, and broke it in 
two places. 

It is assigned for error that the circuit court improperly gave 
an instruction, to the effect that in employing switchmen to couple 
and uncouple cars a railway company undertakes "to provide and 
keep a reasonably safe and suitabîe roadbed, grounds," etc. The 
chief objection urged against this instruction is that the évidence 
showed that the condition of the roadbed and grounds, had nothing 
whatever to do with the injury complained of, and that the instruc- 
tion was misleading, because it assumed that the condition of the 
roadbed may hâve contributed to the accident. This objection 
is not tenable, for the folio wing reasona: The défendant company 
did not request the court to charge the jury that there was no évi- 
dence tending to show that the condition of the track contributed 
to the injury. On the contrary, it assumed that there was some 
évidence of that character, by requesting the court to give the fol- 
lowing instruction, which appears to hâve been given at its re- 
quest: 

"If you find that the spaces between the cross-ties had not been fiUed wlth 
eiirth, you will Inquiro whether that fact had anything to do with the acci- 
dent, lî it did uot, if the accident is one that inight as well hâve happened 
iipon a tracli thoroughly ballasted as on the track in question, then you will 
liismiss t)ie fact from your minds, In arriving at a conclusion." 

A party will not be heard to complain of an error which was 
committed at his instance, or to criticise an instruction of a trial 
court because it took a view of the law or the testimony which 
the party himself entertained, as shown by his requests for in- 
structions. Walton V, Railway Co., (8th Circuit,) 12 U. S. App. 
511, 6 0. C. A. 223, 56 Fed. liep. 1006, and citations. And where 
the évidence is such as to warrant a request for a peremptory in- 
struction to find for the défendant on a given issue, that arises 
under the pleadings, a failure to ask for such an instruction will 
preclude the party from assigning as error that the court allowed 
such issue to be determined by the jury. Insurance Co. v. Unsell, 
144 U. S. 439, 451, 12 Sup. Ct. Eep. 671. In view of thèse rules 
of law, it is manifest that the plaintiff in error is in no position 
to complain because the circuit court instructed the jury relative 
to the duty of the railway company in taking care of the tracka 
and grounds within its switch yard. 

It is further assigned for error that the trial court refused to 
give the folio wing instruction: 
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"A railroad employé is presumed to know of such dangers and risks as 
lie has an opportnnity to know of, and unless lie informs hlmself of thein 
he cannot recover for resultlng Injuries. It was therefore the duty of the 
plaintlff to inform hlmself of the condition of the traek when he went to 
woi'k, and the charaeter of the work he had to do, and he cannot recover 
for injuries which he might hâve avoided, had he properly inforuied hlmself." 

Wliile the court refused the foregoing instruction, yet it charged 
the jury, in substance, as follows: That if the plaintiff knew that 
the track was in a bad condition, in the respects complained of 
by him, and yet went to work, or continued at work, with such 
knowledge, he could not recover because of the bad condition of 
the track; that if the plaintiff saw that the roadbed was unsafe 
he should hâve refused to worlc until it was made safe; and that 
if a switchman goes into the service of a railroad company at a 
place where it is apparent that the spaces between the cross-ties 
had not been fiUed up, and he is injured in conséquence of such de- 
fect, he cannot recover. 

We think that the directions actually given by the trial court 
sufficiently covered the case, and that the instruction above quoted 
was properly refused. It is true that the defect in the track and 
roadbed, within the switch yard, which was complained of, to wit, 
a want of filling between the ends of the ties, was an obvions de- 
fect, which a switchman could not fail to discover by walking 
over the track in the daylight, if he used his eyes, but the main 
controversy at the trial was whether the plaintiff had actually 
observed, or had had an opportunity to observe, the condition of 
the track, at the particular place where the accident took place, 
prior to its occurrence. He had been working as night switchman 
in the yard for flve nights prior to the accident. The yard was 
said to be a mile and a half long and one-half a mile wide. There 
were seven tracks, besides the switch tracks Connecting them, and 
the track on which the accident happened was one of the onter 
Tracks. The plaintiff testifled that he did not know the condition 
of the track where the accident happened, prior to its occurrence. 
Under thèse circumstances, we think the trial court went quite 
far enough, in instructing the jury that the plaintiff could not re- 
cover because of the alleged defect in the track, if he went to 
work, or continued at work, with knowledge of its condition, and 
in further instructing them, in substance, tha^ he was bound to 
take notice of apparent defects. This left the jury at liberty to 
détermine, and it was properly a question for them to détermine, 
whether, under ail of the circumstances, the plaintiff did hâve 
knowledge of the alleged defect in the track at the place where 
he was injured, and before he was injured. The instruction which 
was asked and refused seems to imply that, before taking service 
in the switch yard, it was the plaintiff's duty to examine ail of the 
tracks in the yard where he might hâve occasion to work, to as- 
certain if he could walk along them in safety, and that if he failed 
to do so he could not recover by reason of any defects therein. We 
think that no such duty of inspection prior to taking service, or 
during his term of service, was devolved upon the plaintiff. He 
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was simply bound to notice those obvious defects in the tracts, 
or in other appliances, whicli h.e had an opportunity to notice 
in the discliarge of his duties as a switchman, and lie is only af- 
fected witli knowledge of such obvious defects as lie is sbown to 
hâve had an opportunity to notice before the injury complained of 
was sustained. Railway Co. v. Leverett, 48 Ark. 333, 347, 3 S. W. 
Eep. 50; Hughes v. Railway Co., 27 Minn. 137, 6 N. W. Eep. 553; 
Eailroad Co. v. Gildersleeve, 33 Mich. 133; Wood, Mast & Serv. (2d 
Ed.) § 376. 

Another error assigned is the refusai of the circuit court to 
charge that the plaintiff and the car inspectors employed by the de- 
fendant Company were fellow servants, and that the plaintiff could 
not recover if his injuries were occasioned by the négligence of 
the car inspectors, in failing to properly inspect the coupling link 
which occasioned the injury. The authorities cited in support 
of this assignment are as follows: Mackin v. Eailroad Co., 135 
Mass. 201; Keith v. Northampton Co., 140 Mass. 175, 180, 3 N. E. 
Eep. 28; Byrnes v. Eailroad Co., 113 N. Y. 231, 21 N. E. Eep. 50; 
Eailroad Co. v. Hughes, 119 Pa. St. 301, 314, 13 Atl. Eep. 286; 
Wonder v. Eailroad Co., 32 Md. 411, 418; Eailroad Co. v. Webb, 
12 Ohio St. 475; Eailway Co. v. Gaines, 46 Ark. 555, 568; Smith 
V. Potter, 46 Mich. 258, 9 K W. Eep. 273; Smoot v. Eailway Co., 
67 Ala. 13. It is not to be denied that most of thèse authorities 
fuUy support the doctrine contended for; but on the other hand, 
in the case of Eailroad Co. v. Herbert, 116 U. S. 642, 652, 6 
Sup. et. Rep. 590, it was held that as an obligation rests on the 
master to furnish suitable machinery, and to keep the same in re- 
pair, he is responsible for the négligence of those persons in his 
service on whom he has devolved the duty of inspecting machinery 
and appliances, and seeing that they are kept in a proper condition 
for use. The same doctrine is maintaiued by some of the state 
courts. Pay t. Eailway Co., 30 Minn. 231, 15 N. W. Eep. 241; 
Condon v. Eailway Co., 78 Mo. 567 ; Brann v. Eailroad Co., 53 lowa, 
595, 6 N. W. Eep. 5; Eailway Co. v. Dwyer, 36 Kan. 58, 12 Pac. 
Eep. 332; Eailroad Co. v. Jackson, 55 El. 492; Long v. Eailroad Co., 
65 Mo. 225. It was also foreshadowed, if not distinctly an- 
nounced, in the leading case of Hough v. Eailroad Co., 100 U. S. 
213, and has been adopted by some of the circuit courts. King v. 
Eailroad Co., 14 Fed. Eep. 277; Carpenter v. Eailroad Co., 39 Fed. 
Eep. 315. With respect to the question under considération, it 
is only necessary to further remark that we deem it our duty to 
foUow the fédéral adjudications, (Eailroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. Eep. 914;) and, holding that view, it must be 
ruled that the trial court committed no error in refusing to charge 
as above explained. 

Two other errors hâve been assigned, which we hâve examined, 
and found untenable. They are not of sufScient Importance to 
deserve spécial notice. 

As no material error is disclosed by the record, the judgment of 
the circuit court must be afifirmed. 
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HERMAN et al. v. CAMPBELL. 

(Oirouit Court of Appeals, Elglith Circuit July 10, 1893.) 

No. 241. 

Trial — Instructions — Taking Casb from Jcry. 

In a suit for personai injuries suffered by plaintilï wliile In the service 
of défendant, the injuiy liaviug been caused by the fall of a scafEolding 
on which plaintifC was workioig, the trial court charged the jury that 
the scaiïold fell because one of the brackets h.'id been insufflcieutly fas- 
tened owing to the négligence of a fellow servant of plaintiff, for which de- 
fendant was not responslble. Ileld, tîiat the subséquent submission of the 
case to tlie iuiy (who rondered a verdict for plaintifï) was réversible 
error, and ground for a new trial. District of Columbia v. McElligott, 6 
Sup. et. Hep. 884, 117 U. S. 621, 630, followed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Malcolm Campbell against Gustavus Her- 
man, Cliristian Becld'inger, and Julius F. Herman, copartners as 
Herman, Becklinger & Herman, for personai injuries suiîered by 
plaintiff wMle in the service of défendants. Verdict and judgment 
were given for plaintiff. Défendants bring error. Reversed. 

B. R. Briggs, for plaintifls in error. 

John Jenswold, Jr., for défendant in error. 

Before SA^BOEN, Circuit Judge, and SHIRAS and THAYEE, 
District Judges. 

SHERAS, District Judge. Prom the record in this cause it ap- 
pears that the plaintifïs in error were the owners of a sawmill and 
furniture factory in the process of érection at New Duluth, Minn.; 
that the défendant in error entered into their employ, and was en- 
gaged in sheathing the building; that to enable the men engafed 
in sheathing and shingling the building to do the work a scaffold 
was erected on the south side, the same being built under the di- 
rection of one Chaloner, a carpenter of expérience, who personally 
made the brackets used in the construction of the scaffold; that 
the next daj' af ter the scaffold was built the défendant in error went 
v/hh others upon the same, and while engaged in work one of 
the brackets gave way, whereby the défendant in error was thrown 
to the ground, and received the injuries for which he seeks com- 
pensation in this action; that the fall of the scaiïold was due to 
the fact that one of the brackets uiwn which it rested had been 
fastened to the bent supporting it witli two eight-penny nails, 
whereas there should hâve been used five or more nails of larger 
s'ize. 

At the close of the évidence in the case the défendants below 
moved the court to instruct the jury to retum a verdict for the 
défendants, which the court refused to do. The verdict of the 
jury was in favor of the plaintiff below, and, judgment having 
been rendered thereon, the défendants below bring the case be- 
fore this court, assigning as error the overruling the motion for 
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a verdict for défendants, and the refusai to give a number of 
instructions asked by défendants, as well as the giving portions 
of the charge excepted to. 

As the facts of this case are made to appear upon the record 
before us, we are not called upon to consider in détail the several 
exceptions and assignnients of error discussed by counsel in their 
briefs. In the charge to the jury, which Is quite lengthy, the 
court, after stating the claims made by the parties, instructed the 
jury that the question of the liability of the défendants below for 
the acts of Chaloner, under whose supervision the scafEolding was 
built, was not tnvolved in the case; that there was not sufficient 
ground for holding that the faU of the scaffold was due to the dis- 
tance between the brackets, or to the poor quality of the materials 
used; that it was évident that the scaffold fell because one of the 
brackets had been insufficiently fastened, only two nails being used 
instead of four or five; that the f allure to properly nail this bracket 
was due to the négligence of a coemploye, for the conséquences of 
which the défendants below were not responsible. 

If the charge correctly stated the issues in the case and the law 
applicable thereto, but one resuit could rightfully be reached by 
the jury, and that was a finding in favor of the défendants. Under 
the charge given there was no issue of fact left to the décision of 
the jury, and it was error to leave it to the jury to find a verdict 
for the plaintiiî or the défendant, without submitting for their déci- 
sion some matter at issue between the parties. LogicaUy the cor- 
rect conclusion to the charge would hâve been an instruction to 
find for the défendants. This was not given, however, and the ver- 
dict of the jury was for the plaintiff. The case stands in this 
aspect the same as that of District of Columbia v. McEUigott, 117 
U. S. 621, 630, 6 Sup. Ct. Eep. 884, wherein it was sa'id by the su- 
proine court: 

"If the principles embodied lu those Instructions are sound, (upon which 
point we are not now required to express an opinion,) tlie court would hâve 
been justlfled in directlng a verdict for the district. The charge was In- 
consistent wlth the Instructions prevlously given, and was calculated to 
mislead the jury, for It submitted to them a question which those instruc- 
tions had, in effect, if not In tei-ms, declared to be immaterial In the case." 

Under thèse circumstances the judginent must be reversed, and 
the case be remanded to the circuit court, with instructions to grant 
a new trial. 



CORCORAN v. CONCORD & M. R. CO. 
(Circuit Court of Appeals, First Circuit July 1, 1893.) 

No. 52. 

Carriers op Passengebs—Trbspasser— Ejection from Train— Evidence. 
ïhe mère fact that a trespasser riding upon a freight train is thrown 
from the top of a car wliUe the same is in rapid motion, by a person carry- 
ing a lantem, whom he supposes to be a braliemau, is not sufficient to 
show a liabiUty on the company's part for resulting injuries, wlicn there 
is no évidence as to the alleged brakeman's authority. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

At Law. Action by James Corcoran against tiie Concord & 
Montréal Kailroad Company to recover damages for personal in- 
juries caused by being thrown from the top of a freight train 
while in motion. The action was originally brought in the superior 
court of Middlesex county, and was removed to this court by de- 
fendant. At the close of plaintilï's évidence on the question of dé- 
fendant's liability, the court directed a verdict for défendant, and 
judgment was entered accordingly. Plaintiff brings error. Af- 
firmed. 

Plaintiff's évidence showed that he was riding on top of a freight 
car without having paid any fare, and that he was ordered to get 
off by a i)erson carrying a lantem, whom he assumed to be a brake- 
man; that plaintiff said he would get off if the train were stopped; 
and that thereupon the alleged brakeman seized hhn, and threw 
him off while the train was in rapid motion, thus causing the in- 
juries complained of. No évidence was offered as to the scope of 
the alleged brakeman's authority. 

Jérôme F. Manning, for plaintiff in error. 
Josiah H. Benton, Jr., for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PEE CUBIAM. The court is of the opinion that plaintiff should 
hâve offered some évidence showing the scope of the alleged brake- 
man's authority. He failed to do so, and for that reason it is or- 
dered: Judgment of circuit court affirmed. 



In re ROSENTHAL et aL 

(Circuit Court, S. D. New York. June 22, 1893.) 

CusTOMS DuTiES— Peatît. Collar Buttons. 

Articles oomposed of mother-of-pearl, wliicli are known In trade and 
commerce by the spécifie name of "pearl collar buttons," and sold at a 
.stipulated price per llne button measure, are not dutlable at the rate of 
40 per cent, ad valorem, as manufactures of mother-of-pearl, under the 
provision for such manufactures contaiiied In paragi-aph 402 (Schedule N) 
of the tariff act of October 1, 1890, (20 Stat. G02,) but are dutiable at 
the rate of 2^4 cents per Une button measure of one-fortioth of one inch 
per gross, and In addition thereto of 25 per cent, ad valorem, as pearl 
buttons, under tlie provision for such buttons contained in paragraph 429 
(sa me schedule) of the same tarife act, (Id. E99.) 

At Law. Appeal by Eosenthal and others, importers, from the 
décision of the board of United States gênerai appraisers. Af- 
firmed. 

The flrm of J. Rosenthal & Co. imported on Novembor 21, 1S90, by the 
Fulda, from a foreign country, Into the United States, at the port of New 
York, certain articles, invoiced as "pearl collar studs." Thèse articles were 
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classifled for duty as "pearl buttons," under the provision for "pearl and 
Shell buttons, two and one-half cents per line button measure of one-fortleth 
of one ineh per gross, and in addition thereto twonty-flve per centum ad 
valorem," eontained In paragrapli 429 of the tarife act of October 1, 1890, (20 
Stat. 599,) and duty at the l'ates specifled in this provision was oxactcd tiiero- 
on by the collecter of customs at that port. Against this classification and 
this exaction the importers duly protested, claiming that thèse articles were 
"studs," and not "buttons," and, as they were not otherwise provided for, 
woro therefore dutiable at 1he rate of 40 per cent, ad valorem, as •'jna.nu- 
factures of mother-of-pearl or as manufactures of shell," und(>r the pro- 
vision for "manufactures of ivory, vegebible ivory, mother-of-pearl, and shell, 
or of which thèse substances or either of them is the component material of 
chief value, not specially provided for In this act," eontained in paragraph 
402 of the same tariff act, (26 Stat. 602.) 

Upon the receipt of this protest the coUector, pursuant to section 14 of the 
customs administrative act of June 10, 1890, (20 Stat. 137,) transmitted the 
invoice of thèse articles, and ail the papers and exhibits connected tlierewith, 
to a board of three United States gênerai appraisers on duty at tliat port, to 
examine and décide the case thus submitted. The board of United States 
gênerai appraisers took évidence, from vyhlch it appeared, among other 
things, that thèse articles were made of mother-of-pearl; Ihat they were used 
to fasten oollars to shlrts by means of button holes; and that at and prior to 
the date of the passage of the aforesaid tarife act they were bought and sold 
in trade and commerce of this country under the spécifie name ot "pearl 
coUar buttons," the word "coUar," thereof, indicating the use to which they 
were put; that at those times there were other articles made of mother-of- 
pearl, and known to such trade and commerce under the spécifie names of 
"pearl coat butions," "peai-l shirt buttons," "pearl shoe buttons," etc., the 
Word "coat," "shirt," "shoe," etc., thereof, indicating the uses to which they 
were respectively put; and that ail the above-mentioned articles were theii 
in such trade and commerce, bought and sold at stipulated priées per line 
button measure. The board of United States gênerai appraisers, citing the 
case of DiecberliofC v. Robertson, 44 Fed. Rep. 160, overruled the protest of 
the importers, and decided that the aforesaid classification and exaction of 
the collector were correct. The importers being dissatisfied with the décision 
of the board of United States gênerai appraisers, applied, pursxiant to section 
15 of tlie customs administrative act, to the United States circuit court for 
this district for a review of the questions of law and fact involved thereiii. 

Curie, Smith & Mackie, (W. Wickkam Smith, of counsel,) for 
importers. 

Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. 
S. Atty., for collector. 

LACOMBE, Circuit Judge, (orally.) I shall affirm the décision 
of the board of gênerai appraisers. 



LEVY et al. v. WAITT et al. 

(Circuit Court, D. Massachusetts. July 10, 1893.) 

No. 2,82Q. 

Tradb-Marks — CiGAKS — Namb Originated by Mekchakt— Right or Manxt- 

FACTUBER. 

Two classes of labels are recognized by cigar manufacturers, "factory 
brands" and "customers' brands." The latter are origin;ited by a custom- 
er, and used only on goods manufactured for him. A cigar merchant 
ordered a lot of clgars, of a certain size and quality, under the uame 
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"Blackstone," which he orlginated. Thls order (he manufacturer flUed, 
but the cigars were not taken by the merchant, and were sold to other 
parties. Held, that the manufacturer acquired no right to use tbe Word 
"Blackstone" as a trade-mark. 

In Equity. BUl by Armand Levy and others against Henry 
Waitt and others to restrain resiwndents from infringement of 
complainants' trade-mark. BiU dismissed. 

George L. Huntress and Morris S. Wise, for complainants. 
Payson E. Tucker and George G. Abbott, for défendants. 

COLT, Circuit Judge. This bill in equity seeks to restrain the 
défendants from the use of the name "Blackstone" as a brand for 
cigars. The évidence discloses that the plaintiffs first manufac- 
tured a lot of 5,100 cigars, branded "Blackstone," in February, 
1878, and shipped them to A. E. Mitchell & Co., of Boston, who 
were their selling agents in the eastem states. The name "Black- 
stone," as applied to a brand of cigars, seems to hare been first 
suggested by B. S. Thompson, a jobber in coiïee, tea, and tobacco. 
Thompson's place of business was on Blackstone street, in the 
city of Boston; and on February 7, 1878, he ordered, through G. 
E. Seward, a salesman of the flrm of A. E. Mitchell & Co., 5,000 
cigars under this name. This order was as foUows: "5 M. cigars 
J in. longe '(longer)' than Bulls same quality as Bears under Brand 
of 'Blackstone' at |28.50, for B. S. Thompson." Thompson swears 
that he suggested the name "Blackstone" to Seward, that he took 
it from. the name of the street where his place of business was 
situated, and that ail private brands of cigars he sold were sug- 
gested by him. This positive évidence as to the origin of the word 
"Blackstone" is not met by the plaintiffs' testimony. The évi- 
dence of Armand Levy, one of the plaintiffs, and of J. L. Eichards, 
a member of the flrm of A. E. Mitchell & Co., upon this point, is 
indefinite and unsatisfactory. 

There are other circumstances which tend to show that the plain- 
tiffs did not originale and did not intend to adopt this name as a 
trade-mark in 1878. The plaintiffs formerly kept a book con- 
taining their labels, and in récent years they hâve kept another 
book, having a collection of their lithographed labels, but in neither 
of thèse books is this label found. As to the omission of this label 
from the latter book, it is said that it has never been lithographed. 
Up to the time the trade-mark law was declared unconstitutional, 
— November 18, 1879, (U. S. v. Steffens, 100 U. S. 82,)— the plain- 
tiffs were accustomed to register their labels in the patent office. 
It is admitted that there was no registration of this trade-mark. 
The plaintiffs were member® of the Protective Association of 
Cigar Manufacturers of the city of New York. This company had 
a book for the registration of ail trade-marks which belonged to 
its members, but it does not appear that the name "Blackstone" 
was ever recorded with the association. Again, the 5,000 cigars 
made for Thompson, and the 100 additional, for samples, sent with 
the order, were the only cigars of this brand manufactured by the 
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plaintiflEs between Febniary, 1878, and May, 1884, wlien a sec- 
ond lot of 5,000 was shipped to Mitchell & Co. This last lot was 
ordered by W. G. Cook, of Woonsocket, R. I., where cigars of 
this brand bad been made for several years previously by A. P. 
Holley & Son. With the exception of a tMrd lot of 5,000, made 
in June, 1884, and sent to Mitcbell & Co., thèse comprise ail th(> 
Blackstone cigars manufactured by the plaintiffs until 1889, when 
the défendants had already built up a large trade in cigars so 
branded. I am of opinion that the plaintiffs did not originate 
the word "Blackstone," and that they did not intend to adopt it 
as a trade-mark in 1878, when they made the first lot for Thomp- 
son, and that whether they intended to so adopt it in 1884 or 1889 
beccmes immaterial, in view of the fact, which is not deïiied, that 
as early as 1881 this name was used upon a brand of cigars by 
A. P. Holley & Son, of Woonsocket, R. I., whose place of business 
was on the Blackstone river. 

It is true that, for some reason, Thompson did not take the cigars 
which the plaintiffs shipped to Mitchell & Co. upon his order, and 
that they were sold to other parties. While this might be urged 
as a reason to prove that Thompson did not complète his right to 
claim this name as his trade-mark, because he never used it upon an 
article sold by him, I do not see that this circumstance tends to 
establish the plaintiffs' exclusive right to its use. If Thompson 
had accepted thèse cigars, and offered them for sale in his busi- 
ness, he would hâve become the owner of the trade-mark. The 
plaintiffs acquired no title to this mark by reason of being the 
manufacturers of the article. A dealer may originate and hold 
a trade-mark indicating that the goods are sold by him, whoever 
may manufacture them. Menendez v. Holt, 128 TJ. S. 514, 9 Sup. 
et. Eep. 143. Two classes of labels are recognized by cigar manu- 
facturers, — "factory brands" and "customers' brands." The latter 
are those originated by a customer, and are used only on his goods. 
The manufacturer cannot rightfully claim any property in thèse 
brands. The circumstance to which the plaintiflEs attach impor- 
tance upon the question of adoption of this mark, that 100 samples 
of cigars were sent with the Thompson order, is not sufBcient, of 
itself, to overcome the other circumstances already referred to. I 
do not think the plaintiffs intended to adopt this name as their 
trade-mark in 1878. They did not originate the name, and they 
tcok no steps to indicate that they intended to claim it as a trade- 
mark. The plaintiffs having failed to prove that they originated, 
and flrst adopted, the word "Blackstone," as a trade-mark, the bill 
must be dismissed, with costs, and it is so ordered. 

Bill dismissed, with costs. 
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BRAY et al. v. DENNING et aL 

(Circuit Court, S. D. New York. July 5, 1893.) 

Patents for Inventions— Assignmbnt—What Constitutes. 

B. and K., beiug owners of a patent for dress stays, entered Into an 
agreement that any inventions in dress stays, made by eittier of ttiem, 
should be owned jolntly. ïlie agreement recited tbat its purpoee was 
"to build up a good business in dress stays, said business to be shared 
mutually and equally" between them. Tliereafter, B. secured a patent 
for an improvement in dress stays. After tlds tlie two entered into part- 
nersliip witli an existing flrm for the pvu-pose of mailing and dealinc in 
dress stays, tlie contract reciting tbat tlie right under the original patent 
owned by B. and K. should be in the partnership exclusively, and that 
any improvements made by elther B. or K. should belong to the partner- 
ship. Several months later this partnership was dissolved by a written 
agreement reciting that K., for a money considération, assigned ail his 
right, title, and interest In and to, ail and singular, the property, assets, 
and business of said copartnershjp," to the other partnera. Held, that 
this assignment divested aU of K.'s right and tiUe to the patent secured 
by B. after the making of the original agreement between tUem. 

In Equity. Bill by Morris P. Bray and others against Edwin 
J. Denning and others for infringement of a patent. Decree for 
complainants. 

Charles E. Mitchell, for plaintiffs. 

0. Godfrey Patterson, for défendants. 

WHEELER, District Judge. This suit is brought upon patent 
No. 440,246, dated November 11, 1890, and gi-anted to the orator 
Morris P. Bray, for a dress stay. The orators hâve the légal rec- 
ord title to the patent. The défendants' flrm bas infringed by 
selling dress stays made by Stewart, Howe & May under a licénse 
from John Kendrick, who claims to hâve an équitable title to half 
of the patent. The défendants stand upon this title, and also in- 
sist tliat the orators are not entitled to a decree because one mem- 
ber of the flrm is not made a défendant, and because they had 
granted an exclusive license to another to manufacture and sell. 

The infringement of a patent is essentially a tort. Eoot v. Rail- 
way Co., 105 U. S. 189. That torts are several, and part without 
ail may be sued, is elementary. That a licensee cannot maintain 
a suit for infringement, and that such a suit must be brought by 
or in the name of the owner of the patent, seems to be well settled. 
Littlefield v. Perry, 21 Wall. 205; Paper-Bag Cases, 105 U. S. 766. 
The orator Bray and Kendrick owned patent No. 396,533, for a gar- 
ment stay, and on November 1, 1889, entered into an agreement 
containing thèse provisions: 

"* * * Tlio said Bray and Kendrick, for and in considération of one 
dollar each to the othor paid, the receipt of which is hereby acknowledged, 
hereby agi-ee not to sell any part of said letters patent dated January 22nd, 
1889, number 39(>,r>33, nor to license other parties to make or sell, or cause 
to bo made or sold, any of said stays, excepting as shall be sold jointly by 
said Bray and said Kendrick It is liereby furthor ngreed that neither party 
shall make nny new invention on dress stays, or cause to be made any new 
Improvements in dress stays, independent of the other party, and that any" 
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and ail inventions and iniÇrovements, elther mechanical or designs, shall be 
owned jointly and mutually by said Bray and said Kendiick. The object ot 
this agreement is to create and build up a good business in dress stays, said 
business to be shared mutually and equaJily by said Bray and said Kendrick." 

This patent is for an. improTement in dress stays, within the 
meaning of this agreement. 

In carrying ont the agreement, on December 1, 1890, Bray and 
Kendrick and an existing flrm of Lublin & Esty entered into articles 
of partnership containing thèse clauses: 

"Tbe purposes of said partnership shall be to make, manufacture, and deal 
In dress stays under, and as provided for and secured by, letters patent of 
the U. S. numbered 396,533, Issued January 22d, 1889, said patent being at 
Ihe date hereof owned equally by Morris P. Bray and John Kendrick. It is 
further agreed by said partners that during the tenu and limit of this 
partnership the sole right to make, manufacture, and sell said dress stays 
under said letters patent, and any iraprovement on said stays which may be 
patented by either said Bray or said Kendrick, or both of them, shall be and 
belong to said copartnership." 

On September 18, 1891, the partnership was dissolved by written 
agreement, which contained this clause: 

"It is further agreed between the parties hereto that the said John 
Kendrick shall receive in full payment and discharge for ail his right, title, 
and interest in and to, ail and singular, the property, assets, and business 
of said copartnership, the sum of ($292.90) two hnndred and ninety-twa 
dollars and ninety cents, the said John Kendrick having herctofore received 
$22.5. And the said John Kendrick, in considération of tlie payment thus 
inade to him, horeby sells, assigns, and transfers unto said Lublin and Esty 
and îtorris P. Bray, ail and singular, Ms right, title, and interest in and to 
the property and assets of said copartnership, to hâve and to hold tlie same 
unto them, their executors, administrators, and assigns." 

After this, on October 19, 1891, Kendrick executed the license 
to Stewart, Howe & May, under which the infringing stays were 
made, the right to make which dépends upon his title to the patent. 

The provisions in the original agreement between him and Bray, 
providing that ail inventions and improA'ements should be owned 
jointly and mutually by them, standing alone, would mean that 
Kendrick was to become the absolute owner, with Bray, of any such 
invention as this, made by Bray; but the agreement goes further, 
and States the object to be to build up a good business in dress 
stays, to be shared mutually and equally by them. This seems 
to indicate that the inventions were to go with the business, and 
to qualify the right which either should acquire in any invention 
of the other, down to the requirements of their business. This 
right, whatever it was, appears to hare been expressly parted with 
and conveyed by Kendrick upon the dissolution of the partnership, 
by the force of the clause quoted. The title which the défendants 
stand upon therefore fails. 

Let there be a decree for the plaintifls. 
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THE AMERICA. 

JEPSON* V. THE AMERICA, 

(District Court, D. New Jersey. June 20, 1893.) 

1. Maritime Liens— Services Rendered in Home Poiît— Watchmait. 

The services of a watcliman or shipkeeper, rendered to a vessel lying at 
her liome port, create no maritime lien. 

2. Samb— Lâches of Claimant— Costs. 

Where, liowever, the claimant of a vessel which is libeled for such 
services is guilty of lâches, in that he fails to intervene imtil after judg- 
ment pro confesse and order of sale, he will be required to pay the libel- 
ant's costs, as a condition of opening the decree. 

In Admiralty. Libel by Jep Jepson against the dredge America, 
her tackie, etc., for wages. Libelant was a watchman on said 
dredge wbile she was in port. There was a decree pro confesso, 
and order of sale. The claimant moved to open the decree pro con- 
fesso, and let him into a défense, on the ground that watchman's 
wages were not the subject of a maritime lien. Motion granted on 
payment of costs. 

Frank B. StocMey, for the motion. 
Joseph H. Brinton, opposed. 

GKEEN, District Judge. This claim is a meritorious one, and 
should be paid. The services for which wages are claimed by the 
libelant were faithfully performed, and should be compensated for. 
But, unfortunately for the libelant, he has mistaken his remedy for 
the wrong done him. The libelant was employed sùnply as a ship- 
keeper or watchman of the dredge America, a domestic vessel, 
while she was lying in port. Such employment, and the conséquent 
services rendered, are not maritime, and cannot be the basis of a 
maritime lien. The E. A. Bamard, 2 Fed. Eep. 712; The Island 
City, 1 Low. 375. The libel must therefore be dismissed. 

In this case, however, the claimant has been guilty of lâches. 
The libel was duly filed, and the cause proceeded regularly to a 
decree pro confesso, and an order for sale of the dredge. Then, for 
the flrst time, does the claimant intervene, and asks the indulgence 
of the court, seeking to open the decree pro confesso, and to interpose 
the défense which has been made. Had the défense been différent 
in character, it is very doubtf ul whether the court would hâve inter- 
fered. But, having felt constrained to permit the défense to be 
made, it grants such permission to the claimant, but only upon the 
terms that the claimant shall pay ail taxable costs thus far incurred 
by the libelant in the cause. 

Upon payment of thèse costs, let the libel be dismissed. 
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RUSTED V. NICARAGUA MAII; ST13AM NAVIGATION & lEADING CO. 

(District Court, S. D. New Yofk. June 23, 1893.) 

CoLi-isiON — Steamship and Lightkr — Ordbrs to Cast Off. 

A ligMer came alongside of a steamship at anchor in an open road- 
stead, and, on being caat ofC, was carried by tbe swell against tlie sblp's 
side, causing the latter some damage, to recover ■wbich thls libel was 
filed. On conflictlng évidence, the court found that tlie master of the 
ship had ordered the lighter away, and had glven the order to cast olï 
her Unes, whereupon the collision had occurred before the tug In charge 
of the lighter could get her under control in the seaway. Eeld, that the 
sliip could not recover. 

In Admiralty. Libel for collision. Dismissed. 

Goodrich, Deady & Goodrich., for libelant. 
Daly, Hoyt & Mason, for respondents. 

BROWN, District Judge. In tke forenoon of October 19, 1891, 
whUe the libelant's steamship Albert Dumois was discharging 
cargo, being at anchor in the roadstead off Graytown, Central Amer- 
ica, she received some slight damage from a loaded lighter, which 
had been towed ont to her by the respondents' tug. There was 
a heavy swell roUing towards the land, which was on the port side 
of the ship. The libelant contends that the lighter was negli- 
gently cast off by the tng when 20 or 30 yards distant on the 
port or lee side of the steamship, and that either by the current 
or the sea, the lighter was swung against the port side of the 
steamer, doing some damage to one of her plates. The master 
and one additional witness for the steamer testify to the above 
facts. Four witnesses for the tug, however, namely her pilot, 
mate and engineer, and a lighterman from another lighter along- 
side the steamer, ail testify that the lighter was first properly 
landed alongside the steamship, and made fast to her by stem and 
bow Unes before the collision; that the tug thereupon drew away 
and hauled in her hawser; that the master of the Dumois there- 
nfter hailed the tug to take the lighter away as he had not enough 
crew to handle two lighters at one time; that he also gave the 
order to cast off the Unes of the lighter from the Dumois; and that 
the stern line having been cast off before the lighter had been 
made fast to her, the lighter swung off somewhat from the ship, 
but not being under control in the heavy swell, the two again came 
together, causing the slight damage complained of. The master 
of the Dumois testifles that he did direct the tug to take the lighter 
ashore again, but says that this was after the collision. 

The weight of testimony seems to me clearly in favor of the 
respondents. One passage in the testimony of the master is, more- 
over, in conflict with the rest of his testimony on this point, al- 
though nothing is stated as a correction of it: 

"Quostion. Did you give any orders to the Millard to cast off lighter No. 
1 wlieu it came alongside on the Oth of October? Answer. ïes, sir; after she 
strucli. 
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"Q. Did yon give any orders for her to cast off— A. No. 

"Q. Do you know who did glve the order to cast the lighter off? A. No. 

"Q. Did you liear the order given? A. No. 

"Q. Did you asls any one to cast the lighter off from the Millard? A. No.** 

It is difficult to tell precisely what is intended by some of thèse 
questions and answers. The pleadings speak of casting off twice; 
îirst, from the tug Millard; and afterwards, from the Dumois. 
The answer to the flrst question above quoted cannot be exact; 
for it is certain the master did not give any order to the Millard 
to cast the lighter off when it came alongside. In another passage 
he says that "the lighter was not cast off from the Millard by any 
order from any one aboard the ship;" and that "he did not direct 
when the lighter was to be cast off;" and that "that was none of 
his business." As that is undoubtedly correct, the only order 
to "cast off" which he could hâve given, and which, in answer 
to the flrst question quoted, he says he did give, must hâve been 
after the lighter was alongside, as the respondents' four witnesses 
ail assert. The master's flrst answer is some confirmation of the 
respondents' witnesses, though afterwards on re-examination he 
dénies having given any such order. Aside from this, however, 
and even if this passage in the master's testimony be wholly dis- 
regarded as a mistake, the prépondérance of proof is so clearly 
on the side of the respondents' witnesses, that the libel must be 
dismissed, with costs. 



STOVER BICTCLB CO. T. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. June 4, 1893.? 

No. 84. 

Appeal from the Circuit Court of the United Stateg for the Northern Dis- 
trict of Illinois. 

Proceeding by the Stover Bicycle Company to revinw a décision of the 
board of gênerai appraisers In the classification for duty of certain rims for 
bicycle wiieels. The circuit court affirmed the décision of the board, and 
the importer appeals. Aflirmed. 

Percy L. Shuman, for appeUants. 

Thomas E. Mllchrist, for the United States. 

Before GRESHAM and WOODS, Circuit Judges, and BUNN, District Judge. 

PER OUBIAM. The decree appealed from la affirmed upon the grounda 
etated In the opinion of this court in cause No. 83, Stone v. U. S., 58 i'ed. 
Bep. 820. 
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